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CHAPIER I
INTRODUCTION

There is very little question that labor should
be subject to antitrust laws in some form. The real
controversy is whether unions should be subject to the
Sherman Act,

In this paper the Sherman Act will be reviewed
from the first bill that Senator Sherman introduced into
the Senate in 1838 to the decision rendered by the Supreme
Court in the case of Allen Bradley Co. v. Looal Union
No. 3 in 1945.1

The first chapter of the paper will show that
Congress never intended the act to be applied to labor.
Some writers on this subject believe that an examination
of the intent of Congress is of little practical value.
"The controversy was resolved by the Supreme Court of the
United States. It would be a barren academic exercise to
inquire whether or not the Court was correct in holding
labor unions subject to the Sherman Act."© I can not

agree with this opinion. If this paper can demonstrate

1ol1len Bradley Go. v. Local Union No. 3 (1945),
325 U 8 797.

zFred Whitney, vernment Collective Bar-
gaining (New York: J. B. Lipplinco O.p s Do .
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that the act was never intended to include labor it will
explain why the Supreme Court has had such difficulty in
establishing a lasting precedent.

The third chapter of the paper considers the
opinions of various authors on the question of labor
monopoly and why unions should be subject to the Sherman
Act. Their recommendations for improvements in the Act
as 1t applies to lsbor are examined,

In the final chapter, an attempt is made to
present proposals for a new departure in the application
of antitrust regulation to labor markets.

No attempt 1s made to analyze antitrust on the
state level. The whole emphasis is on the Pederal
Statutes. The writer agrees with the mjcxfity of
authorities on labor relations that most labor problems
transcend state boundaries and must, therefore, depend

for solution on action at the national level.



CHAPTER II
LEGISLATIVE HISTORY OF THE SHERMAN ACT

Nobody at the time the Sherman Act was passed
would have found 1t difficult to tell you why antitrust
legislation was needed. About 1880 a merger movement had
started in American manufacturing industriesl which the
people feared would threaten the very foundations of the
Republic. 8ince competition was the cornerstone upon
which it was felt the economy rested, the people, as rep-
resented by Congress, considered the passage of an anti-
trust measure mandatory.

The accumulation of power in the hands of the
labor bosses was not a factor in the passsage of the sct.
Unions were not considered a threat to the competitive
economy at all. The sole concern of the people was with
the concentration of great wealth in the hands of a few
financiers.?

lj0e 8. Bain, Industrial anigation (New York:
John Wiley & Sons, Inec., s Do .

2Por & desoription of the lives of the leading
financiers of the time, see Matthew Josephson, The Robber
Barons (New York: Harcourt Brace & Co., 1934).



e Original Shermen Act

Prior to the passage of the Sherman Act of 1890
numer ous bills on antitrust had been introduced into both
Houses of ccngr015.3 One of the first was introduced by
Senator Sherman of Chio on August 1., 1888.“ It was
entitled, ™A bill to declare unlawful trusts and combina-
tions in restraint of trade and production.® It was not
passed during that session of the Senate.

The first bill introduced in the Senate on the
asgsembling of the Fifty-first Congress was again presented
by Senator 8herman on December L, 1889. It was referred
to the Committee on Finance where amendments were made to

the original bill. As amended it had the following pro-

visions:

Section 1. That all arrangements, contrads,
agreements, trusts, or combinations between two
or more citizens or corporations . . . of the
United States and foreign states . . . made with
a view or which tend to prevent full and free
competition in the importation, transportation,
or sale of articles imported into the United
3tates, or with a view or which tend to prevent
full and free scompetition in articles of growth,
production, or menufacture of any State or Ter-
ritory, . . . or in the transportation or sale
of 1ike articles, . . . ; and all arrangements,
trusts, or combinations between such citigens or
corporations, made with a view or which tend to

3Edward Berman, Lebor and the Sherman Act (New
York: Harper and Bros., 1§ s PP -12.

hEmnatm Documents, Bills and Debates Relat
to Trusts. Report No. 147, Vol. 1, 57th Cong., 2nd

3088., ppc 11"’130



B 1 are I “y d
public poliay, unlawful, and
circuit courts of the United States shall have
original jurisdiction of all suits of a civil
nature at common law or in equity arising under
this section, and to issue all remedial processes,
orders, or writs proper and necessary to enforce
its provisions. . . . (Italics mine.)

The rest of Section 1 gave the power of prosecution to
United States attorneys. Section 2 provided for suits to
recover double damages and costs.

On March 21, 1890, the bill was extensively de~
bated in the Senate. Senstor Shermsn made & speech de-
voted to a defense of the measure as a means of preventing
the activities of the glant truats., He made no reference
to labor unions nor gave any hint that the measure would
extend to them at all.

On March 24, 1890, the Senate again debated the
bill. Three days earlier & substitute had been offered
by Senator Reagan which he now proposed be added to the
Sherman Act. The addition was as follows:

S8ection 3. provided that anyone engaging in the
activities of & "trust®™ was to be deemed guilty of
& high misdemeanor and punished by a fine, im-~
prisonment or both.

S8ection lj declared that “a trust is a combination
of capital, skill, or scts by two or more persons,
firms, or assoolations of persons, or any two or
more of them, for either, any, or all ef the fol-
lowing purposes™: 1, to carry out restrictions of
trade; 2, to limit production or to increase or
reduce the price of commodities; 3. to prevent
competition in manufecture, purchase, sale or
transportation of commodities; L. to fix a standard

5senate Documents, pp. 69, 71, 89.



or figure for the purpose of controlling prices;

5. to create monopoly in manufacture, purchase,

sale, or transportation; 6. to enter into a con-

tract of any kind for the purpose, of restricting

competition, setting prices, eto.6
The amendment was objected to by Senagor George and Senator
Teller becauss it might interfere with the rights of
farmers and laborers. Senator Reagan defended his amend-
ment and suggested that the Farmers' Alliance and the
Knights of Labor would not come under it; "but if they
did the way to prevent &all such organigations is to strilke
down first the organigations which gave rise and neces-
sity to [sic] the local labor association."’

Senator Teller then made some very revealing

remarks that were never objected to by anyons.

by any of these provisions,
either in the ariginnl bill or in any amendment;
and I have only called attention to it to see if

the effort of those who have undertaken to manage
this subject can not in some way confine the bill

to dealing with trusts which we all admit are of-
fensive to good morals. . . . Therefore, I suggest
that the Senators whe have this subject in charge
give it special attention, and by a little modifica-
tion it may be ponaiala to relieve the bill of any
doubt on this point. (Italics mine.)

No senator that day or in any of the days preceding gave
any indication that he favoured labor being drawn into the
act. In fact during the whole of the debates on antitrust

6Senate Documents, p. 2560.
TBerman, p. 17.

81bid., p. 17.



only Senator Edmunds, the Republican senator from Vermont,
gave any indication at all that he desired that labor
be included.

Senator Sherman was sure that his bill would
not apply to labor but many of the other senators were
not as certain.g

A proposal was introduced that the bill be sent
to the Judiclary Committee with instructions to report
back to the Senate in twenty days. Senator Morgan speak-
ing for the proposal said that because of the price
enhancement part of the Sherman bill it wes applicable
to farmers and labor. "I do not know," he declared, “of
anything that has a greater or more direct impression
upon our forelign commerce &and our interstate commerce
than the price of labor." He continued:

If we pass a law here to punish men for
entering into combination and conspiracy to rsise
the price of labor, what is the resason why we are
not within the purview of the powers of Congress
in respect to internationsl commerce? Who can
answer the proposition as & matter of law?

There is great danger in any direction you
look in respect of such a messure as this, and I
am afraid to take ground on it until that com-
mittee of this body which is charged with the con-
sideration of judicial questions have had an op-

portunity to report a bill or, if it can not Igree
upon & bill, to report that it can not agree.

9u. 8., C essional Record, 5lst Cong., lst
sess., 2133 (March Eﬁ. §3§g$, PP. 2560+2562.

101bid., (March 25, 1890), pp. 2600-2611.



The proposition to send the bill to the Judiciary
Committee was turned down and immediately after the Reagan
amendment (see page 5) was adopted by the Senate acting in
Committee of the Whole as &n addition to the original
Sherman bill as reported ocut of the Pinance Committee.
Senator Sherman then offered a proviso to his
bill specifically exempting labor and farmers'! organiza-
tions from its operation. He declared, ™I do not think it
necessary, but at the same time to avoid any confusion, I
submit it to come at the end of the first section.® As
approvad 1n the Committee of the Whole, the proviso was
as follows:
Provided. That this act shall not be construed to
apply to any arrangements, agreements, or combina-
tions between laborers, made with the view of lessen-
ing the number of hours of their labor or of in-
creasing their wages; nor to any arrangements,
agreements, assocliations, or combinations among per-
sons engaged in horticulture or agrioulture, made
with & view of enhancing the price of their own
agriculture or hortiscultural products.ll

This amendment was adopted without the formality of a roll

call.

On March 26, 8enator Aldrich offered an addi-
tional proviso for the purpose of exempting labar. This
proviso, to be added after the first section, was likewise
adopted without roll call. It was as follows:

Provided further. Thet this act shall not be con-

strued to spply to or declare unlawful combinations
or associations made with & view or which tend, by

1l1b3d., (March 25, 1890), pp. 2611-2612.



means other than by & reduction of the wages of
labor, to lessen the cost of production, or to
reduce the price of any of the necessaries of
life, nor to combinations or associations made
with a view or which tend to increase the earn-
ings gg persons engaged in any useful employ-
ment.

On March 27, 1890, the Senate heard the only
statements made during the whole debate that labor should
be included in the antitrust bill. The Senate was con-
sldering one by one the amendments adopted in Committee of
the Whole. When the proviso offered by Senator Sherman
exempting labor and farmers was reached, Senator Edmunds,
Chalrmen of the Judiciary Committee, spoke at great length
to the effect that lebor should not be exempted.

We can not shut our eyes, Mr. President, to
the fact that if capital combines, . . . labor 1is
compelled to combine to defend itself; and so the
country has been turned . . . into great social
camps of enemies when they ought to be one great
camp of cooperative friends. . . .

But 1f capital and plants and manufacturing
industries organize to regulate and so to repress
and diminish, if you please, below what it ought to
be, the price of all the labor everywhere that is
engaged in that kind of business, labor must or-
ganige to defend itself on the other side. . . .
However, the whole thing is wrong, as it appears
to me; and so I think the amendment is wrong in
the same way, which says that while the capital
and the plant in any enterprise shall not combine
to defend and protect itself, to increase the price
of the product of that capital production of that
plant may combine to increase the price of the work
that 1is to be done to make the production of that
enterprise.l3

12101d., (March 26, 1890), pp. 2654-2655.
13perman, p. 2.
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In reply to & question asked him, Senator Edmunds made
this revealing remark:

The fact is that this matter of capital . . .
and of labor i1s an equation, and you ca&n not dis-
turb one side of the equation without disturbing
the other. . . . If we are to have equality, as
we ought to have, if the combination on the one
side is t0o be prohibited, the combination of the
other side must be prohibited oihthore will be
certain destruction in the end.

It can not be denied that Senator Edmunds was not opposed
to the antitrust act being used to suppress labor and be-
cause of his position as Chairman of the Judiciary Com-
mittee his views were to prove very important later.

After Senator Edmunds remarks, Senator Hoar,
who was also & member of the Judicisry Committee, and
whose views were to also essume great importance, spoke
in favor of exempting lsbor. He said:

I hold . . . that as legislators we may consti-
tutionally, properly, and wisely allow laborers
to make associations, combinations, contracts,
agreements for the sake of maintaining and ad-
vancing their wages, in regard to which, as a
rule, their contracts are to be made with large
corporations who are themselves but an associa-
tion or combination or aggregation of capital on
the other side. When we are permitting and en-
couraging what 1s not only lawful, wise, and
profitable, but absclutely essential to the ex-
istence of the commonwealth itself.

When, on the other hand, we are dealing with
one of the other clesses, the combinations aimed
at chiefly by this bill, we are dealing with a
transaction the only purpose of which is to exort
from the community, monopolige, segregate, and
apply to individual use for the purposes of

U1p1a., p. 25.
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individual greed, wealth which ought properly and
lawfully and for the public interest to be gen-
erally diffused over the whole community.l

Senator Edmunds responded by reiterating his po-
sition as already set forth:

On the one side you say that it l1s a crime and on
the other side you say that it is a valuadble and
proper undertaking. That will not do. If one
side is to be authorigzed to combine the other
must have the sams right. Otherwise there would
be universal bankruptcy. Then the laborer, whose
we lfare we are all so really desirous to promote,
will turn around and justly say to the Senate of
the United States, 'why did you go to such legils-
lation as that? . . . When you allowed us to
combine and to regulate our wages, why did you not
allow the products that our hands produced to be
raised in price by an arrangement, so that every-
body that was making them all igounﬂ for whom we
were working could live also?!

Senator Hoar declared that his remarks were in-
tended neither as an attack upon nor a defense of the bill,
but only to point out what he thought Senator Edmunds
“failed to appreciate thoroughly, the distinotion between
the associations of laborers and this class of cases at
which the bill aimed."17 4 reply rether morse to the point
would have been & resounding horse-laugh. Senator Edmunds
must have been a great fan of George Baer who said, "God
has seen fit, in his infinite wisdom, to put the reins of
business in the hands of good Christian gentlemen."

The Senators now felt that the bill might be

151pid., p. 25.
161b14., p. 26.
171bid., p. 27.



unconstitutional and voted to send it to the Judiclary
Committee, with ordem to report back in twenty days. The
Committee used only a fraction of its time and on April 2,
1890, its chairman, Senstor Edmunds, reported back with an
entirely new bill entitled, ™A bill to proteet trade and

commerge against restraints and monopolies."™ The original
Sherman bill was entitled, "A bill to declare unlawful
truats and combinations in restraint of trade and produc-
tion.®™ The Committee bill contained the same provisions
which later became law and was known as the Sherman Act.
The sections of the Act that were most relevant to labor
are outlined below:

S8ection 1. Every contract, combination in the
form of trust or otherwise, or conspiracy, in

the restraint of trade or commerce among the
several States, or with foreign nations, is hereby
declared to be 1llegel. Every person who shall
make any such contract or engage in any such com-
bination or conspiracy shall be deemed gullty of

8 misdemeanor. . . .

Section 2. Every person who shall monopolize, or
attempt to moncpolize, or combine or conspire with
any other person or persons, to monopolize any
part of the trade or commerce among the several
states, or with foreign nations, shall be deemed
gullty of a misdemeanor, . . .

The Federal courts are then given jurisdic-
tion to enforce the act, and the Attorney General
is empowered to initimte criminal prosecutions or
to secure an injunction against violators. All
persons injured by violaetions of the Act are
@llowed to maintain civil suits for triple dawagig
against those who violated the terms of the Act.

After the Judiclary bill was brought in there

was absolutely no mention by any Senator about its

1826 U. s. sStat. at 209. (1890).
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application to labor. Several amendments were discussed
but they were defeated and the bill as originally re-
ported from the Committee was passed by a vote of 52 for
and one against the bill, 29 members were absent.l?

The debates on the bill in the House of Repre-
sentatives made no mention of labor. The House only de-
bated the bill proposed by the Judiciary Committee and
did not see the original bill that Senator Sherman had
proposed. The House suggested one amendment but later
withdrew it and passed the bill as it had come from the
Senate, on June 20, 1890, The President signed the bill
into law on July 2, 1890.

¥ho Was the Author of the Sherman Act?

The authorship of the finsl Sherman Act is quite
crucial to determining whether it was meant to apply to
labor unions. 8Since it came out of the Judiciary Com-
mittee we can assume that someone on that Committee wrote
it. Two people have been suggested -- Senator Edmunds and
Senator Hoar. It will be recalled that Senstor Rdmunds
was the only Senator who objected to the exclusion of
labor organisations from the operation of the law at the
time when the original Sherman Bill was under discussion.20

19%me only vote cast mgainst the bill was that of
Semator Blodgett, who had taken no sctive part in the anti-

trust debates. U.S8., Congressionsl Record, 21: (April 8,

1890), p. 3152.

20300 page 9, supra for Senator Edmund's objec-

tions,
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It is clear that Senator Edmunds was very much
against making an exception for labor, and because he was
Chairman of the Judiciary Committee it might be supposed
that his general attitude might prevail, In 1892, before
the Sherman Act had been applied to labor, Senator Edmunds
gave a newspaper interview in which he is repa ted to
have said that the Aot was "intended to and I think will
cover every form of combination thet seeks to in any way
interfere or restrain free competition, whether it be
caplital in the form of trusts, combinations, railroad
pools or agreements, or labor through the form of boy-
cotting organigations that say a man shall not earn his
bread unless he joins this or that society. Both are
wrong. Both are crimes and indictable under the anti-
trust law."21

The belief that Senator Edmunds was the author of
the Sherman Act presumably came from the foreword to an
article in the North American Review of December, 1911,
which said that Senator Edmunds was "the author of most of
the final bi1l,"22

Senator Edmunds himself did not claim the author-
ship of the bill but in fact disclaimed it, stating that

2lrouis B. Boudin, “The Sherman Act and Labor

Disputes: I." Columbis Iaw Review, XXXIX (December,
1939)’ Po 1290-

2zsermnn. p. 39.
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every member of the Judiciary Committee contributed some-
thing towards the Act in its final form.23

Professor Berman considered this article in the
North American Review conclusive evidence that the act was
written by Senator Edmunds and the rest of the Senators
had not realized that he meant to apply it to labor. It
must be noted that Senator Edmunds did not specifically
accept oredlt for the Act. However, another Senator did.
Senator Hoar (Republican, Massachusetts) claimed sole
authorship of the present Shermen Act in his own auto-
biography. In that book he said:

Mr., Shermant's bill found little favor with
the Senate, It was referred to the Judiciery Com-
mittee of which I was then a member. I drew a&s an

amendment the present bill which resented to
§§o §omm!§§§e. ﬁiarIy every member had & pian of
8 own. at last the Committee came to my

view and reported the law of 1890, The House dis-
agreed to our bill and the matter went to a Con-
ference Committee, of which Mr. Edmunds, the Chair-

man of the Committee, and as the mber of the
Committee who was the au§§or 5% §§o Ei;!; iiro nem-
ors. e House finally came to our view.

It was expected that the Court, in administer~
ing that law, would confine its operation to cases
which are contrary to the policy of the law, treat-
ing the words “agre trade™
lng & technical

] up

ates wen this particular farther than
was expected. In one case it held that ™the bill
comprehended every scheme that might be devised to
restrain trade or commerce among the several States
or with foreign nations.™ From this opinion several
of the Court, inecluding Mr. Justice Gray dis-
sented. . . .

We thought it was best to use this general
phrase which, as we thought, had an accepted and

23Boud1n, I, p. 1290.
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well-known meaning in the English law, and then after

t had grown up under ¢ aw, Congress would be
eable to make such further amendments as might be
found by experience nscessary.

The statute has worked very well indeed, al-

though the Court by one majority end against the
very earnsst and emphatic dissent of some of %s
greatest lawyers, declined to give technical mean-
ing to the phrase "in restraint of trade."

(Italics mine.)

Senator Hoar's autobiography appesared in 1904
when many of the members who had served on the Judiclary
Committee were still alive. The claim of Senator Ed-
munds' authorship of the bill was made in 1911 whea all
the Senators except Edmunds were doad.as

When the Judiciary bill was reparted out of the
Committee it should have been in charge of Senator Edmunds,
but the record shows that Senator Edmunds only stated
that the bill had been drawn up by the Committee. Senator
Hoar was 1n charge of the bill when it was taken up for
consideration in the Senate on April 2, 1890,26

In explaining the bill to the Senste he said:

The complaint which has come from all parts

and all classes of the country of these great
monopolies, which are becoming not only in some
cages an actual injury to the comfort of ordinary
1i1fe, but are a menace to republican institutions
themse lves, has induced Congress to take the matter

up. I suppose no member of this body who remembers
the history of the processes by which this bill

ahaoorgo F. Hoar, Anfobiggraegx Ofnscv.nti
ears, Vol. II (New York: Charles Soribneris Sons, .1903),
P. 364

ZEBoudin, I, p. 1291.
261p1d,
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reached the shape in which it went to the Judiclary
Committee will doubt that the opinion of Senators,
themselves, of able and learned and experienced
lawyers, were exceedingly crude in this matter. . . .
Now the Judiciary Committee has carefully and
as thoroughly as it could agreed upon what we believe
will be a very efficient measure, under which one
long toruard step will be taken in suppressing this
evil, We h firmed the old doctrine of the com-

commerclal transactions, and ' i
§§a§%t sourts §;Eﬁ authority to enforce that doctrino
by injunction. (Italics mine.)

Senator Hoar answered most of the questions on the

bill and at one point even answered a question that had been
asked Senator Edmunds.

It therefore seems reasonable to conclude that
Senator Hoar was the author of the Act. This is ilmportant
for two reasans. First, Senator Hoar was sympathetic toward
labor and would never have supported, much less authored,
an anti-labor bill.28 8econd, his frequent statements that
the act "affirmed the old doctrine of the common law"2?
helps us understand what the Ssnator intended the Sherman
Act to mean.

There are several things of importance to be
learned from an examination of the debates in Congress.
First, the final Sherman Act wes completely different from
the bill that Senator Sherman had firast proposed. The
originel bill was ageinst price enhancement while the final

27congressional Record, 213l (April 8, 1890),
P. 3146.

ZBSgpr PP.10=11; see his speech in favor of
exempting labor.

29§ggra, p. 16.
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bill was an attempt to make contracts that had originally
been vold at common law, i1llegal and subjeot to punish-
ment .30 Second, all of the provisos exempting labor were
discussed in connection with the original bill and all

of them were passed by the Senate., Third, there was no
debate whatscever on whether the bill, as finally adopted,
applied to laborj - neither were there any provisos exempté
ing labor proposed or defeated as was asserted in one of
the court csses.3l FPourth, since it 1s certain that Senator
Hoar wrote the Act, statements he made on the purpose of
the Act must be considered as ruling.32 Pifth, there

was no discussion in the House of Representatives on

whether the Act would apply to labor.,

30supra, p. 6.
3lr0ewe v. Lawlor (1908), 206, U.S. 27%4.
32gypra, pp. 10, 16, 17.



CHAPTER III

MAJOR CASES INVOLVING LABOR
AND THE ANTITRUST ACT

In 1893 two cases were brought in the Pederal
District courts which were to prove very important to
labor. One case achleved its importance becsuse it served
as an important precedent in the Danbury Hatters'! case
and the other because 1t gave one of the most logical in-
terpretations of the Sherman Act by any court in the
United States.

The firast case, United States v. Workingmen's
Council of New Orleana.l resulted from a dispute in Novem-
ber of 1893 betwsen the draymen and warehousemen of New
Orleans and their employees. A strike resulted and soon
spread to other workers who walked out in sympathy. As a
result the transit of goods both in and out of the city
was almost completely stopped and the Government applied
for an injunction alleging interference with interstate
commerce contrary to the provisions of the Sherman Act.
The injunction was granted by the court and Judge Billings!'
decision 1s given below because of his utterly incorrect

lynited States v. ﬁlﬁg_m_;tod Workingmen's Coun-
cil of New eans ’ . .

19
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statements on the intent of Congress and the generally
slipshod reasoning evident throughout his whole opinion.
Unfortunately, his declision was quoted as suthority that
Congress intended the Sherman Act to apply to labor in
the Danbury Hatters?! Case.

The defendants urge that the right of the
complainants depends upon an unsgettled question
of law. The theory of the defense is that this
cagse does not fall within the purview of the
statute; that the statute prohibited monopolies and
combinations which, using words in a general sense,
were of capltallists, and not of laborers. 1 think

that the confraaa1%§§1 debates show that the statute
e ts origin in evils of massed capital; but,

when the ess came GO formulating the pr -
on while 8 e vardstick measur complain-
ant's righ ) e injunction t expressed 1t in

these words: ery contract or combination in the
form of trust, or e%ﬁerwfue In restraint of trades or
commerce among the several st&tes Or with ToreIEn

nations s hereby declare 0 be egnl, @
nu%}ecg had so broadened in the minds of the legis-
ators that EE:Aggproe of the evil was not regarded
as material, and the evil in its entirety 1 goaIE
with, 7They made the interdlotion incIuag combins-
tions of fanr s well as of capltel} in Tact, all
comEiﬁaEIon:‘Iﬁ,reafraInE of commerce, without refer-
ence to the character of the persons %Eo enteredq
Intc them. 1%t 1s true that tﬁ!a statute has not
been much expounded by judges, but, as it seems to
me, ita meaning, as far as relates to the sort of
combinations to which it is to apply, is manifest,
and that it includes combinations which are com-

posed of laborers acting in the interestsof
leborers.2 (Italics mine.)

The second case involved the cash register trust
in which Judge Putman's "opinion, though not as extended
as some of the opinions in later trust cases, was a modil

of clarity, and bore intrinsic evidence that he had given

°Ibid., p. 996.
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the subject the thought % deserved."> The Government
issued an indictment against the American Cash Register
Company charging that it had monopolized the trade in
cash registers, and in order to achleve its purpose it
hed used unfair means of competition including certain
acts which amounted to torts or crimes. The indictment
also alleged in separate counts that the defendant had
conspired to drive certalin of its competitors out of busi-
ness by tortious or criminal means.

Judge Putman sustained some of the counts and
dismissed others. The Judge believed that the Sherman
Act was entirely concerned with matters of trade and that
it did not deal with torts or orimes. Therefore, the ap-
plication of the Act does not depend on the means usod.h
In other words the statute deals with injuries to the pub-
lic and not with injuries to individuasls, even though in-
dividuals who are injured bj reason of agreements, com-
binations or conspiracies against the public are entitled
to rodrolq.s

As will be remembered from the last chapter,
Senator Hoar said that the Act was meant to "affirm the

0ld doctrine of the common law in regard to restraints of

3Louis B. Boudin, The Act and Labor
Disputes: I (Columbia Law Review s March, s Do 1294.

b1pia., p. 1295.
51bid., p. 1296.
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trade." Judge Putnam pointed out that et common law
"agreements in restraint of trade™ had a technical mean-
ing, and thi reagson for their illegality was the public
interest. A conspiracy to injure a particular person in
his property, trade or occupation was tortious or orimi-
nal under the common law, but it belonged to a different
department of the law from “agreements in restraint of
trade."® In sum (a) the statute was & public statute de-
signed to remedy a public evil and not to redress private
wrongs; and, (b) the evil sought to be remedied was economic
evil, and it therefore made no difrcrcnoc by what means
the evil was brought sbout or effected.’

It il interesting to note why Judge Putnam said
he interpreted the statute the way he did. Hs remarked
that if the Aot were interpreted any other way, “the in-
evitabls result will be that the federal court will be
compelled to apply this statute to all attempts to re-
strain commerce among the states, or commerce with foreign
nations, by strikes or boyeotts, and by every method of
interference by way of violence or 1ntimidltion.'8

"It mepms clear that if later courts had fol-
lowed the interpretation of Judge Putnam in United States
v. Patterson, the Act would have been confined to the

6&&"—" P 1296.
Tbid., p. 1297.

1. Sunited gsates v. Patterson (1893), 55 Fed. 605,
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operations of business combinations. Actually, of course,
it was the interpretation of Judge Billings in United
States v. Amalgamated Council which was generally ac-

cepted."? Such are the ironiles of history.
The Debs Case

On June 2, 1884, the railroad members of the
American Raillroad Union, of which Eugens Debs was presi-
dent, instituted a boycott against the Pullmen Palace Car
Company because it had refused to submit the settlement of
8 strike among its employees, who were also members of the
American Railroad Union, to arbitration. The railroad
workers refused to handle any Pullman cars and when the
railroed companies would not detach the Pullman cars the
boycott became a strike.

Because the strike interfered with the mails the
United States Attorney General went into court and secured
an injunction based on the Sherman Act and the law for-
bidding obstruction of the mails.lO

Although the case is usually thought of as an
antitrust case it was never really tried on the issue.
Debs and the other leaders ignored the injunction and were
sent to jail for contempt of court. An appeal on a writ

of habeas corpus was carried to the Supreme Court but the

Rdward Berman, bor and the Sherman Act (New
York: Harper and Bros., 19 s Po .

10ynited States v. Debs (1894), 64 Ped. 72i.
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ocourt denied the petition saying that the Government had
a right to protect the mail. The Court entered into no
examination of the Sherman Act upon which the Circuit
Court had mainly relied to sustain its jurisdiction.ll

0 b tters'! Cage

Up to 1908 the Supreme Court had not yet deter-
mined on the applicability of the Sherman Act to labor.
In Loews v. Lawlor, popularly known as the "Danbury
Hatters' Case," the situation was soon remedied. In 1897
the Brotherhood of United Hatters of America began a cam-
palgn to secure the closed shop. By 1903 only twelve firms
were operating under open shop conditions.12 The Danbury,
Connecticut firm of Loewe and Company was asked in 1902 to
operate under closed shop conditions but refused to do so
and the union called a strike. In addition a very effec-
tive boycott was started and the business of the company
suffered badly.

In August of 1903, Loewe and Company filed a
suit for damages under the Sherman Act in the Circuit
Court. In December, the judge rendered a decision dis-
missing the company's eoupllint.13

The hat company appealed to the Supreme Court and

1lRe Debs, (1895), 158 U.S8. 56l.
laBorman, Pe 77

131b4d., p. 78.
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on éabruary 3, 1908, one of the most important decisions
rendered in a labor case was handed down. In & unanimous
opinion written by Chief Justice Fuller the Court de-~
clared that, in its opinion, the union was gullty of a
restraint of trade.ll

The most algnificant sspect of the decision was
the fact that the Supreme Court for the first time derfi-
nitely took the position that the prohibitions of the
Sherman Act extended to trade unions. The court seems
to have accepted what counsel for the plaintiff saild about
the intent of Congress rather than upon a careful examina-
tion of the debates themselves,lb However, the garbled
description of the debates in Congress was only partly
responsible for the outcome of the case.l® "The decision
was & result of three errors: an utterly wrong statement
as to the Congressional debates and the intention of Con-
gress; a wrong statement as to the common law applicable
to labor unions; and the application of the broad con-
struction which the majority of the court had decisively
repudiated in the Northern Securities Case."17

The broad construction was originally adopted

1h§goun v. Lawlor (1908), 208 U. 8. 274.
15perman, p. 83.

16Boudin, I, p. 1319.

171b14., p. 1320.
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by a bare majority in the Trans-Missourl Preight casel8
which was expressly referred to in the Hltteri' casge.
Within three years, the broad construction so solemnly
adopted in Loewe v. Lawlor was all but repudiated again
in the Standard 0il Company ouso,19 and this rejection was
confirmed and made final in the American Tobacco case<’
decided two weeks later. These cases decisively nullified
the opinions of the Court in the Trans-Missouri case and
Joint Traffic case and adopted the position of the minority
in those cages. Mr, Justice White, who wrote the dissent-
ing opinion in the Trans-Missouri case now, as Chief Jus-
tice, wrote the opinions in the Standard 0il and American
Tobacco cases which officilally announced the rule of
reason for which he had contended in the Trans-Missouri
case ~- the sams rule which has subsequently been fol-
lowed with the single exception of the Danbury Hatters'
case .21

Another point that should be emphasized is that
the subject of restraints of trade deals exclusively with

questions of capital -- or rather business -- and has

never been applied to labor. This point was never brought

18ynited s%aton v. Trans-Missouri Freight Asso-
ciation (18977, .8, .

19standerd 011 Co. v. United States (1911),
221 v. 8. ...

goﬂn ted States v. American Tobaceco Co.
221 U.S. 106,

2lpoudin, I, p. 1329.
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out in a brief submitted on behalf of labor until the
Apex case in 1940. It was, however, referred to by Mr.
H. W. Chaplin in his argument on behalf of the ceash
register trust in United States v. Patterson:
Trade statutes have at different times been
passed in various jurisdictions. Some of them

have been aimed at labor, and some at capital, but
d ltinnt on botuuon lo;islations a:linat labor

» ) n a - : E : 4
%og!s!a%%on lglInn€ monopoIIzIEEagnd ongro:ning

(Italics mine.)

If the Sherman Act were to deal with both labor and capital
it would be a "complete departure from previous practice
as established both in England and in this country.®23

The decision in Loewe v. Lawlor is of great ime
portance because the Supreme Court took the position
(1) that the Sherman Act applied to labor combinations;
(2) that secondary boycotts affecting interstate commerce
were illegal under 1#; and (3) that suits for damages
might be brought sagainst the individual union members
under its terma.2l

On the rendering of the decision the company's

suit went back to the circuit court. After a trial last-
ing from October 13, 1909, to Februsry L, 1910, the jury,

22ynited States v. Patterson (1893), 55 Ped.

605, 622.

23Lou1s B. Boudin, "The Sherman Aot and Labor
Disputes: II." Columbis Law Review, XXXIX, (January,
i940), p. 20,

zhnorman, p. 86.
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having been instructed by the court to return a verdict
for the company, assessed the damages at $7.,000. In ac-
cordance with the law this amount was trebled by the
court. The addition of costs brought the total to over
$232,000. The Circuit Court of Appeals sent the case
back for retrial and ancother verdict was entered agsinst
the Hatters' for over $252,000. They appealed this judg-
ment all the way to the Supreme Court again and on Janu- |
ary 5, 1915, the Supreme Court affirmed the results
reached in the lower court.25 The Court considered at
length whether the individual members of the union should
be liable for the acts of their officers and decided in
the affirmstive because the members, who knew of the boy-
cott, had continued to pay their dues and support their
officers while the boycott was being conducted. Not
until 1917 was the company able to collect the damages
which had been awarded 1t.26

The Danbury Hatters' case was to be the leading
precedent for bringing leabor under the Sherman Act. Apart
from the arguments about the meaning of the common law,
the most glaring inadequacy of the Supreme Court was in
accepting the reasoning of Judge Billings in the Amalga-
mated Council case®’ in which he said that, while the

25Lawlor v. Loews (1915) 235 U.8. 522, 534-536.
26perman, p. 87.

27 ted tes v, algcamated rkingmen's
Council of ¥ _Orleans » . .
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Congressmen had been originally thinking only of business
combinations, they had let the subject so broaden in
their minds that they drafted the statute to include labor
as uoll.aa

It should be remembered, however, that counsel for
the union must not have submitted any material to refute
this statement.

On the whole, it must be conceded that the
opinion of the court rests on very thin legal ground and
that it was retrettable that this case served as the
precedent to bring labor under the Sherman Act for almost
thirty years of litigation.

The ors Contempt Case

Although this case 1s customarily referred to in
connection with the Sherman Act it actually has very little
relevancy. The American Federation of Labor in May, 1907,
placed the Buck Stove and Range Company on & "we do not
patronigze™ 1list in its magasine, the American Federationist,
and thereafter sent out circulars for a nationwide bbycott.

The company secured an injunction in the Federal
Court against the érricers of the American Federation of
Labor earrying on activitles in connection with the boy-
cott. The injunction was ignored and as a result Gompers

and several other officers of the Federation were sentenced

aaguzra. p. 20.
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to jall for contempt of court. This case was merged with
the injunction case and both were appealed to the Supreme
CQurt.29 In the mean time, the Buck Stove Company came
under new management. The labor dispute was then settled
and the injunction dismissed at the request of the com-
pany. The contempt case was dismissed later by the Court
on technical grounds.

The firm's petition for an injunction had alleged
that its interstate commerce was réltriinsd, but it had
not asked for relief under the provisions of the Sherman
Act. The defendants took the position that because they
had used the printed word to further their ends, no court
had the right to enjoin the boycott. The Court completely
re jected their position saying, "To hold that the restraint
of trade under the Sherman Antitrust Act, or on general
principles of law, could not be enjoined would be to ren-

der the law impotent.™30

Hitchman v, Mitchel

This case is important only for the fact that the
District Court for the Northern District of West Virginia
issued an injunction against the United Mine Workers because
they wers, in the mind of the court, an illegal organiza-

tion under the terms of the Sherman Act. The case arose

29gggger! v. Buck Stove and Renge Co. (1911),
221 U. 8. 418,

301bids, pp. 438-L39.
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over the fact that the Hitchman Coal and Coke Company was
trying to enforce a ysllow-dog contract against its
omploynea.31

The court felt that the union's attempt to get
Hitochmen to deal with it and to organisge its workers was
carried out in pursuit of the union's unlawful purpose to
monopolize mine labor and suppress the West Virginis coal
industry. "By resson of its unlswful organization, pur-
poses and practioces as hereinbefore set forth," said the
court, "this organization, combination, or union, as now
constituted, is unlawful, and under the law, therefore, has
no right to seek plaintiff's employees to become members
thereof or to become party to its unlawful purposes and
practices,"32

The injunction was made perpetual. The Circuit
Court of Appeals denied the position of the lower court
that the United Mine Workers was an illegal organi:liion.
It held that the union had a right to induce the workers to
join it, and that they might lawfully join,33

The company appealed the case to the Supreme Court
and in December of 1917 the Court ruled that yellow-dog

contracts could be enforced and that, therefore, the union

3l§itohman Goal and Coke Co. v. Mitohell (1912),

202 Ped. 512,
321p1d., pp. 556-557.

Ped. 685, 33Mitohell v. Hitchman Coal Co. (191L), 21
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was inducing a breach of contract which was enjoinablo.3u

Although the Supreme Court made no mention of
the Sherman Act, this case is worth noting because the
District Court had tried to rule a union illegal per se.
It was not until the passage of the Clayton Act that the
possibility that this could happen again was finally
blocked.3>

The Clayton Act

Although the English common law courts had
issued injunctions only to protect tangible property in-
terests from irreperable harm, the American courts went
further and found that intangible business interests such
as customers and production were also property interests
to be protected by the injunction. Although injunctions
had been common before the advent of the Sherman Act they
were much easier to get when restraint of trade alsoc became
an enjoinable crime., After continued agitation against the
misuse of the injunction the Clayton Act of 191, was passed.
It was termed the "Magna Carta of the labor movement"

34gitchman Coal snd Goke Go., v. Mitehell (1917),
2’45 U- 80 229 .

35gection 6 of the act said that "nothing con-
tained in the antitrust laws shall be construed to forbid
the existence and operation of labor . . . organiza-
tions, . . . nor shall such organizations, or members
thereof, be held or construed to be illegal combinations
or conspiragies in restraint of trade, under the anti-
trust laws."
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because it supposedly prohibited issuing injunctions in
labor disputes. The sections of the Act relevant to labor
are as follows:!

Section 6. That the lsbor of a humen being 1s not

& commodity of commerce. Nothing contained in the
antitrust laws shall be construed to forbid the
existence and operation of labor, agricultural, or
horticultural organizations, instituted for the pur-
poses of mutual help, and not having capital stock
or conducted for profit, or to forbid or restrain
individual members of such organizations from law-
fully ocarrying out the legitimate objects thereof;
nor shall such organizetions, or the members thereof,
be held or construed to be illegal combinetions or
conspireacies in restreint of trade, under the anti-
trust laws.

Section 20. That no restraining order or injunction
shall be granted by any court of the United States,
or 8 judge or the judges thereof, in any case between
an employer and employees, or between employers and
employees, or between employees, or between persons
employed and persons seeking employment, involving

or growlng out of, a dispute concerning terms or
conditions of employment, unless necessary to pre-
vent irreparable injury to property, or to & property
right, of the party making the application, for

which injury there is no sdequate remedy at law,

and such property, or property right must described
with particularity in the application, which must be
in writing and sworn to by the applicant or by his
agent or attornsy.

And no such restraining order or injunction shall
prohiblt any person or persons, whether 8ingly or in
concert, from terminating any relation of employment,
or from ceasing to perform any work or labor, or
from recommending, advising, or persuading others
by peaceful means so to dojor from attending at any
place where any such person or persons may lawfully
be, for the purpose of peacefully obtaining or com=
municating informstion or from peacefully persuading
any person or to work or to abstain from working;
or from ceasing to patronize or to employ any party
to such diapute, or from recommendign, advising, or
persuading others by peaceful and lawful means so
to do; or from paying or giving teo, or withholding
from, any person engsged in such dispute, any strike
benefits or other moneys or things of value, or from



peaceably assembling in a lawful manner, and for
lawful purposes; or from doing any act or thing
vhich might lawfully be done in the absence of
such dispute by any party thereto} nor shall any
of the acts specified in this paragraph be con-
sidered or held to be violative of any law of the
United States.36
Section 16 allowed private citizens to go into a federal
court and ask for injunctive relief against violations of

the Sherman Act.

The Duplex Case

In the Duplex case the "Magna Carta of the labor
movement™ fell flat on its legislative face. The Duplex
Printing Press Company of Battle Creek, Michigan, wes one
of four companies which manufactured newspeper presses in
the United States. The three other companies had been in-
duced by 1913 to recognige the Internatiocnal Asscciation
of Machinists Aﬁd to grant an eight-hour day and a minimum
wage scile. The Duplex Company refused to recognize the
union and continued to operate on an open shop basis
‘with & ten-hour day.

Two of the three other compsnies notified the
union that they would terminste their contracts if the
Duplex Company could not be induced to sign a union agree-
ment. The union called a strike at the Duplex plant but
only seven of the more than two hundred Machinists walked

out. The union then instituted an elsborate boycott on

3638 g, §. stat. at 780, (1914).
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the presses of the Duplex Company especially around New
York where the bulk of the company's business was done.
The company found it impossible to deliver their presses
or to service or install them if they were delivered and
so applied to the courts for injunctive relief under the
terms of the Sherman Act. The union naturally contended
that the Clayton Act prohibited the courts from issulng
an injunction. The lower courts found in favour of the
union but in Januery of 1921 the Supreme Court found that
the injunction had not viclated the terms of the Clayton
Act. The court found that the Act was only declarstory of
the law as it previously stood. Concerning Section 6, the
Court sald:

There 1s nothing in the section to exempt such an

organization or its members from accountability

where it or they depart from its normal and legiti-

mate objects and engage in an actual combination

or conspiraecy in restraint of trade. And by no

fair or permissible construction can it be taken as

authorizing any activity otherwise unlawful, or en-

abling & normally lawful organisation to become a

cloak for an illegal combination or conspiracy in

restraint of trade as def ined by the amitrust laws.37

Put in other words, the Court found that the Clay-

ton Act protected labor only when it was pursuing its law-
ful objectives. A boycott could not be considered a law-
ful objective because the Sherman Act made it illegal. As
to Section 20, the Court found that the Act's protection

was given only to disputes between an employer and his own

' 37pu lex Printi Press Company v. Deering
(1921), 254 U.S. » R
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employees. Other workers involved in the dispute could
not claim protection if they did not fall into this cate-
gory. Commenting, the Court said:

Nor can Section 20 be regarded as bringing in all

members of & labor organization as parties to &

"dispute concerning terms or conditions of em-

ployment®™ which proximately affects only a few of

them, with the result of conferring upon any and

al]l members, no matter how many thousands there

. may be, nor how remote from the actual conflict --

those exemptions which Congress in terms con-

ferred unly upon parties to the dispute. That

would enlarge by construction the provisions of

Section 20 which contain no mention of labor ore

genizations.3

By such means the Court was, in effect, able to

interpret the Clayton Act out of existence, but for two
things: labor orgsnizations were no longer in danger of
being termed illegal per se as they nsarly were in the
Hitochman case; and there was now nearly double the chance
of labor being hampered by the Sherman Act because of the
Clayton Act provision sllowing private citigens to seek
injunctions where before the government had been the only

onse allowed to institute such prooocdinga.39

The Coronedo Cases

In March of 1914 the Coronado Cosl Company de=-
cided to cease recognizing the United Mine Workers of
America. A bitter strike broke out and violence ensued.

The union members seized the mine and burned the tipple

381bid., p. 472.
39Berman, P. 103.
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and the surrounding buildings.

In September 191}, the company brought suit for
triple damages under the terms of the Sherman Act alleging
that the union sought to restrain and monopolize inter-
state commerce in coal., In 1922, the Supreme Court de-
clared that while the acts of the union were 1illegal,

"coal mining 1s not interstate commerce, and obstruction
of coal mining, though it mey prevent coal from going into
interstate commerce, is not a restraint of that commerce
unless the obstruction to mining is intended to restrain
commerce . . . or has necisaarlly such a direct, . . .
effect . . . that intent reasonably must be 1nrerred."ho

In 1925 on the basis of new evidence the case
again went to the Supreme (:ou.rt.l*l The company was able
to get a union official to testify that the United Mine
Workers wanted to keep all non-union coal out of the market
and 1in pursuance of that end the strike had been organiged.
The Court now determined that since the intent of the union
had been to interfere with interstate commerce it was
gﬁllty under the Sherman Act. Chief Justice Taft, de-

livering the unanimous decision of the Court, said:

hoggitod &;gﬁ ggrknrl v. Coronado Coal Co.
(1922). 259 e » - .

h100ronndo Coal Company v. United Mine Norkers
(1925), 268 T.S. .
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The mere reduction in the supply of an article

to be shipped in interstate commerce by the il-
legal or tortious prevention of its manufacture or
production is ordinarily an indirect and remote
obstruction to that commerce. But n the intent
of tho nlawfully preventing manufacture or
roduction is shown to be to restrain or contro
%E_a pply entering and moving in interstate com-
merce, or the price of n interstate markets,
she ir aeroo violation of the Anti-trust
0 hink there was substantial evidence
at the sscond trial m this oase tending to show
that the purpose of the destruction of the mines
was to stop the preduction of non-union coal and
prevent its shipment to markets of other states
than Arkansas, where it would, in competition,
tend to reduce the price of the commodity and af-
fect injuriously the maintenanc azor wages for
union labor in competing mines. (Italics mine.)

In this case the court thought it relevant to look at the
intent of the union and to see how substantial the inter-
ference was. In boycott cases the Court did not think

this examination relevant.

‘The Leather Workers Cage

The next time the pure _striko situation was ex-
amined was in United Leather Workers International Union
v. Herkert and Meisel Trunklcompnny.ul" The compeny al-
leged that a strike of its employees had prevented the
filling of orders, ninety per cent of which were bound for
interstate commerce. Again, objectives and intent were

the main basis of the decision.

b21pi4., p. 310.

Li3United Ieather Workers v. Herkert and Meisel
Trunk Co. (1%7"2‘55"”‘&7“‘. . . -
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The Court usually found that the intent of a
union in a strike case was to further its economic objec~
tives while in the boycott cases the union was trying to
restrain interstate commerce. A more logical interpreta-
tion would be that strikes seemed like legitimate activi-
ties to the Justices while secondary boycotts did not

agree with their economic views.

The Brims Case

The manufacturers of millwork, building con-
tractors, and the carpenters' union in Chicago operated
under an agreement whereby the manufacturers and con-
tractors would employ only union carpenters, and the car-
penters agreed that they would not install millwork pro-
duced under non-union conditions. In November of 1926 the
Supreme Court found that the purpose of the agreement was
to keep ocutside millwork from coming into the c¢ity of
Chicago, and tﬁnt this was clearly a violation of the
Sherman Aot.uh

The Bedford Stone Case

Prior to 1921 the firms engaged in quarrying and
cutting limestone in the Bedford-Bloomington distriot of
Indians operated under a collective agreement with the

Journeyman Stone Cutters' Association of North America.

Liunited States v. Brims (1926), 272 U.S. 549.
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In April of 1921 the union and the companies were unable
to reach an agreement and a strike rolultod.hs

The operators set up company unions and reopened
the quarries refusing to meet with any of the representa-
tives of the old union. It therefore ordered its members
who installed the stons on buildings to refuse to handle
any of the Bedford stone. The Bedford Cut Stons Company
and twenty other concerns brought suit for an injunoction
in the District Court. The two lowest courts dismissed the
injunction but the Suprems Court on April 11, 1926, found
the union guilty of violating the Sherman Act. U6  This
decision reaffirmed thet of the Duplex case and made it
clear that the Supreme Court looked on secondary boycotts
as per se violation of the Sherman Act. Justice Brandeis
and Justice Holmes entered a strong dissenting opinion
based on an application of the rule of reason arguing
that the union was effecting a reasonsble rastraint in
light of surrounding ciroum:tnnoea.h7

The decision in the Bedford case did much to in-
crease labor's agitation for new legislation exempting it

from the operation of the Sherman Act.

usBormnn, p. 170.

47r134 Abramson, "Orgsnized Labor and the Anti-
trust Laws," Antitrust Bulletin, III, No. 5 (September,
October, 19587, p. .
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e Norris-IlaGuardia t

In 1932 labor's long struggle was rewarded with
the passage o: the Norris-LaGuardia Act. The Act virtually
stripped away the power of the Federal Courts to grant in-
Junctions in a labor dispute. It provided a broad defini-
tion of a labor dispute end declared that "the disputants
need not stand in the proximate relation of employer and
employee." BSection 2 of the Act also declared that the
public policy of the United States was to foster ocollective
bargaining and the right of the individual worker to choose
his bargaining representative.

The New Deal era shook loose the conservative
roots of the Supreme Court. The Court declared the new
National Labor Act constitutional in 1937 and labor waited
with bated breath to see how the Norris-LaGuardia Act
would affect the court's application of the Sherman Act.

The Apex Case

In Apex Hosiery Company v. Loador.ha the Supreme
Court found it unnecessary to refer to the Norris-LaGuardis
Act. The Hoslery Workers' Union in attempting to organige
the Apex Company had staged a sitdown strike and seigzed and
held the plant for over a month. They destroyed equipment
and prevented the shipment of a great quantity of hosiery

48spex Hostery Co. v. Leader (1940), 310

U.8. Lh69.
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which had already been completed prior to the strike, and
most of whisch was bound for out-of-state customers. The
company could have sued in the state courts who, no doubt,
would have found in its favor, but preferred recourse to
the Federal Courts where they could get triple damages
awarded under the terms of the Sherman Act. Since the
case was obviously of the strike variety and not a secon-
dary boycott, the Court looked into the intent and objec-
tives of the strikers. In examining this aspect of the
cagse the Court said:

It is plain that the combination or conspiracy

did not have as its purpose restraint upon competi-
tion in the market for petitionert's product. Its
object was to compel petitioner to accede to the
union's demands and an effect of it, in consequence
of the striker's tortious acts, was the prevention
of the removal of petitioner's product for inter-
state shipment. So far as appears the delay of
these shipments was not intended to have and Esd

no effect on prices of hosiery in the market.

The Court felt that the intent of the strikers
had not been to influence prices or to interfere with
interstate commerce and, therefore, under the intent and
objectives doctrine used in the strike cases, the suit
against the union was dismissed.

-The Court also re-examined whether the 3herman
Act was meant to apply to labor. In discussing this par-
ticular aspect of the case the Court said:

A point strongly urged in behalf of the re-
spondents in brief and argument before us is that

491bid., p. 501.
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Congress intended to exclude labor organigations
and their activities wholly from the operation of
the Sherman Act. To this the short answer must be
made that for the thirty-two years which have
elapsed since the decision of Loewe v. Lawlor,

208 U.S8. 274, this Court, in its efforts to deter-
mine the true meaning end application of the
Sherman Act has repeatedly held that the words

of the Act, "Every contract, combination . . . or
conspiracy in restraint of trade or commerce™ do
embrace to soms extent and in some circumstances
labor unions and their sctivities; and that during
that period Congress, although often asked to do
so, has passed no act purporting to exclude labor
unions wholly from the operationof the Act. On the
contrary Congress has repeatedly enscted laws re-
stricting or purporting to curtail the application
of the Act to labor organisations and their activi-
ties, thus recognizing that to so extent not
defined they remain subject to it.

It can be certainly said of Judge Billings' decision in the

amalgamated case that "the evil men do lives after them."

The Hutcheson Case

The present application of the Sherman Act to
labor was largely determined by the Supreme Court in the
case of United States v. Hutcheson.5l 1In 1939 the Car-
penters' Union became involved in s jurisdictional disputs
with the Machinists' union about who should get the work of
dismantling certain mechinery at the Anheuser-Busch plant
in St. Louis. The company gave the work to the Machinists
and its employees bidlonging to the Carpenters! Union went
on strike and picketed the plent. The Carpenters also re-
quested, through circulars and advertisements, that all

501bid., p. 487.
5lunited Stetes v. Hutchesen (1941), 312 U.S8.215.



their members and friends cease buying Anheuser-Busch beer.
Hutcheson and other officials of the union were prosecuted
criminally for heaving violated the Shermen Act. If the
Danbury Hatters! case was still good law then there was
no doubt that the Government would obtain a conviction.
Justice Frankfurter, one of the authors of the
Norris-LaGuardia Act, wrote the opinion for a divided
court. He found that, "whether trade union oonduct son-
stitutes a violation of the Sherman Law is to be deter-
mined only by reading the Sherman Law, Section 20 of the
Clayton Act andthe Norris-LaGuardia Act as & harmoniging
text of outlawry of labor conduct."52 In finding Hutcheson
and the Carpenters not gullty of a restraint of trade, he
said:

[ . e under ¢ are not to
be distinguished by any judgment regarding the
wisdom or unwisdom, the rightness or wrongness,
the selfishness or unselfishness of the end of
which gho particuler union activites are the
means.?3 (Italics mins.)

80 lo 88 & union &cts in its self-interest
and does no% combine with non-l8DOr REFou 8, the
TTeIt and the I11ic1it der Section 55

By combining the Clayton Act and the Norris-LaGuardia Act,
Justice Frankfurter was able to show that all union conduct
described in Bection i of the Norris-LaGuardia Act was not

only nonenjoinable in federal courts but also had become

521bid., p. 231.
531p14., p. 232.
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absolutely lawful for all purposes under federal law.Sh

He did thils by pointing out that had the company
sought an injunction it would have been refused and there-
fore he could not see that what was unallowable on the
equity side of the court should be allowable on the
criminal side.

Justice Prankfurter'é real problem was getting
rid of the precedents established in the Danbury Hatters!?,
Duplex, and Bedford Cut 8tone cases. However, it seems
amazing that instead of overruling them, he went through
elaborate reasoning to show that Congress, in effect, had
overruled them. If he had simply overruled these cases 1t
would have left the courts free, under the Sherman Act to
deal with union practices designed with the specific in-
tention of restraining the market,55

Ihe Allen Bradley Case

The Court dictum in the Hutcheson cese to the ef-
fect that a union was not guilty under the Sherman Act as
long as it did not combine with non-labor groups was tested
in- 1945 in the Allen Bradley Co. v, Loocal No. 3, Inter-
national Brotherhood of Electrical Workers.>®

ShChurlus 0. Gregory, bor and the Law, 2nd ed.
rev., (New York: W. W, Norton & %o., inc., §5535, p. 283.

551bid., p. 277.
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Local No. 3 comprised almost all of the production
and installation electricians employed in the New York area.
The union had been able to get the closed shop from almost
every employer that it dealt with., It then forbade its
members to work on any electrical equipment not manufactured
by Local No. 3 members. The manufscturers egreed to con-
fine their New York sales to contractors who employed
members of the Local. The agreement effectively eliminated
all competition from outside the MNew York area, even those
who had agreements with other locals of the IBEW. The
unionized New York producers had the New York market en-
tirely to themselves, and they charged local consumers
higher prices than outside consumers.

Several of the ocut-of-state manufacturers brought
suit against the union under the Sherman Act. The Supreme
Court found that there was an agreement with a non-labor
group and approved a limited injunction to prevent its
effects. "Justice Black, speaking for the Supreme Court,
indicated clearly that the Butcheson doctrine is here to
stay and that a labor union is perfectly free under
federal law to create and maintain any kind of market
control, as long as it achieves this result without the
connivance of employers and entirely through the exer-
cise of conduct fairly desoribed in sections 20 of the
Clayton Act and i of the Norris-LaGuardia Act =-- including
of course, the secondary boyeott."57

57Grogory. p. 281,
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A union, becauss of the deciasions in the Apex
and Hutcheson cases, 1s able to participate in any kind
of economic coercion as long as no employer group is in-
volved. This may include setting prices, dividing mar-
kets, and instituting uneconomiocsl work-rules practices.
The intent, objectives or results of the union's conduct
is not examined. It is not to be wondered that some man-

agement groups are concerned.

The Hunt Case

During & strike by a truck drivers' union in
1937 against Hunt, a member of the union was killed. A
partner in the trucking firm was indioted for the murder
but was acquitted. Later on the Union was able to get a
closed shop agreement with most of the trucking companies
in the area and sscured an agreement from the A & P chain
store, who used Hunt's trucks, that they would not do busi-
ness with any non-union company. Hunt earnestly sought an
agreement from the union who refused tc deal with him.
Hunt lost his contract with A & P and was unable to obtain
any other contrascts with the result that he was forced out
of business. His appeal for relief under the terms of the
Sherman Act was denied in the Supreme courtSS even though
it was obvious that the union was pursuing no economic

objective except revenge.

' 5gunt v, Grumboeh, (1945), 325 U. 8. 821.
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Auxiliary Cases

There is one other set of circumstances, where
the Supreme Court will still find a union liable to the
provisions of the Sherman Act, besides the conspiring with
management.
In the case of Columbias River Packers Associa-
tion v. Einton,59 the Supreme Court held that a controversy
between a fisgsherman's union and a packers'! association was
not & “labor dispute™ as defined in Section 13 of the Norris-
LaGuardia Act.
It would appear that any association of sellers
that does not meet the Norris-LaGuardia defini-
ticn of a labor dispute cannot secure for itself
the proteaction of the Ast. In addition, to the
extent that these assosciations fix or attempt to
fix the price and other terms and conditions of
sale of the products or services of their members,
they run headlong into the ahgsnan Act's per se
condemnation of price-fixing.

A union must therefore be a representative of employees and

not an association of independent entrepreneurs.

The Attorney General's Committee summarised the
present status of labor under the Sherman Act. The Com~
mittee said that commercial restraints by unions may be

vulnerable to antitrust proceedings:

6°Dnlo G. Brickner, bor and titrust
Action (Industrisl and Labor Roia?ionn H%vi?w, !IE} Janu-

ary, 1960); pp. 247,



L9

(1) where the union engages in fraud or violence
and intends or achieves some direct commercial
restraint;

(2) where the union activity is not in the course
of a labor dispute as defined in the Norris-LaGuardia
Act. Comtru1n§ this statute, the Supreme Court
has recognised "its responsibility to try to recon-
cile two declared Congressiocnal policies.™ The one
seeks to preserve a competitive business economy;
the other to preserve the rights of labor to orgen-
ize to better its conditions through an agensy of
collective bargaining. Accordingly, its task is in
each case to determine “how far Congress intended
activities under one of these policies to neutralize
the results envisioned by the other." Accomplishing
this task may require giving content to the Norris-
LaGuardia Act's general definition of "labor dis-
pute.™ We have noted that recent decisions suggest
that courts may infer Congressional intent to apply
antitrust to those labor activities, not sanctioned
by the Taft-Hartley Act, which aim at direct com-
mercial reatraint,

(3) Where a union combines with some nonllgor group
to effect some direct commercial restraint.tl




CHAPTER IV
LABOR AND THE MONOPOLY QUESTION

To many people the question of whether labor is
& monopoly has great significance particularly in dis-
cussing the application of antitrust leaws. The word
monopoly 1tself has ugly connotations for the average
citizen. It depicts unilateral power and the ability to
exploit. The National Association of Manufacturers con-
sider unions to be vicious monopolies who have somehow
been able to trick Congress and the courts into giving
them freedom from & law that everyone else must heed -~
namely, the Shermen Act. Wolman writes for this point of
views
It is not, nor could it have been, the inten-
tion of Congress, the Rxecutive or the Courts to
create or protect organisations which would exer-
cise monopoly powers over the supply of labor,
and thus be able to impose their will on agencies
of government, the public, business and esployees
both union and nonunion. The laws were intended
to protect the creation and operation of voluntary
assoclations, subject to the same responsibilities
and curbs to which all organizations must adhere in
a free democracy.l
There are at least three different ways of look-
ing at the labor monopoly question., One group sees labor

&8s a monopoly because of corrupt practices. The question

l1ec Wolmen, Monopoly Power (New York: National
Assoclation of Manufacturers, s P. 1. '
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of labor as & monopoly is rhetorical to them -- “anyons can
see that it 1is." They support this position by posing a
rather loose definition of monopoly and by making broad
generalizations based on little evidence. Wolman again
speaks for this group:
Monopoly power can be described as the possession
of power by an individual or & group to control
the supply and fix the price of needed goods and
services. On this basis, there can be no doubt
that international unions possess monopoly powers
in some of the basic industries of the United
States. They virtually control the labor supply of
these industries and have proved on many occasions
their ability to dictate the terms on which the
services of labor are svailable to pﬁodnoo the
goods and services the nation needs.

Mr. Wolman goes on to say that, “employers and
their employees muat accept the terms fixed by the inter-
national union; the members of the local union and the
local bargsaining agents have nothing to say about these
terms."> This may be true in a minority of casesj however,
it does not necessarily mean anything if “monopoly" 1is
properly and rigidly defined. He actually advocates that
unions should be abolished &s the first step in the process
of returning the United States to a perfectly competitive
econony.

Killingsworth does not agree with Wolman's
remarks:

Monopoly commonly means exclusive control of
commodity or service in a particular market. If

2Ibid., p. 5.
31bid., p. 1.
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it is argued that a degree of market power 1is
tantamount to monopoly, then firms engaged in
monopolistic competition -- and this means most
firms -- are also monopolies. But this is not
the usege of the layman, who has been taught by
gensrations of politicians to abhor monopoly.
In the political arena, monopoly is & lot like
sin -- everyone says that he is agsinst it, in-
cluding its practioners,

In other words among economists there is obviously not
one simple definition of monopoly (Mr. Chamberlin not
withstanding)., FPurther on, Killingsworth says:
The knowledge which many distinguished
economists have concerning union behavior seems
to be confined to garbled heresay; others of
them have been geatly impressed by a few activi-
ties of 8 few unions in a few localities. They
@re even more impressed by what they think unions
may get around to doing sometime in the indefi-
nite future. Wwhen these economists introduce their
caricatures of union behavior into "models of per-
fectly competitive systems,"™ they conclude that

union practices are a leading menace to compe-
tition.5 ‘

Wolman doss note some of the corrupt prastices
which he believes illustrate that unions are monopolies.
These include: restraints of trade and price fixing which
are per se violations of the Sherman Act for a business
firm; dividing territory which again is a per se offense
for a business firm; regionel monopolies @s in the Allen

Bradley caae;6 banning new products and procssses;

Lonaries c. Killingsworth, "Labor Monopoly and
All That," Industrial Relations Research Association,

Proceedings of the Eighth Annual Meeting (1955), p. 22).
5ibid., p. 227. |

68upra, p. 45,



53

featherbedding; keeping the supply of labor short by main-
taining a closed shop with a closed union; the ability to
engage in jurisdictional strikes and boycotta; and the use
of coercion and compulsion to force people into unions
against their will.?

It must be acknowledged that some of the above
criticisms of labor organizations are true but most of them
have very little to do with antitrust policy. These are
problems of public policy and will be solved by new lsbor
legislation, no¥ new antitrust laws or harsher application
of the old ones. The "bad practices™ group is not inter~
ested in getting rid of monopoly in the economy, but in
getting rid of unions.

There 1s a second group of people who feel that,
while uniona are fine, they should not be allowed to exer-
cise a monopoly in what is usually termed the labor merket.
These people make the misteke of comparing the lasbor market
with the product market and suppose that actions that com-
prise a monopoly in the latter, automatically comprise a
monopoly in the former. Moreover, once they have identified
a monopoly they believe that the same remedies which suf-
ficed in the product merket are appropriate in the labor
market. It may well be that monopoly in the labor market
will require legislative action, but such laws must be dif-

ferent from those concerned with the product market.

7Welmn, p. 26.
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Fredric Meyers has put the situation very well:

If unions do monopolize anything, it is labdbor

services. Certainly the relation between a union
and that whioh it “monopoliszses™ 1s quite different
from the relation betwsen a dusiness monocpoly and
that which it monopolizes. There 1is no right of
property of the labor union in the services of its
members. In fact, legally and in many ways, prac-
tically speaking, collective bdargaining is not
concerned with sarriving at e contract of sale and
purchase. A union's power is moderased in a funda-
mental way unlike any threat to the power of a
business monopoly: its dependence upon the con~-
tinued attachment of its members, and their inde-
pendent nsed for continued inoosme. The reality

of this threat is made clear by the at-least-
occasionasl instances of lost strikes and success~
ful decertification elections. Imagins a.business
monopoly which would lose its power if its product,
say ingots of mstal, should vote that they dog't
any longer want to be sold by the monopolist!

As Congress saild in Section é of the Clayton Aot:

“the labor of s humen being is not & commodity or article

of commerce."™ Research today has certainly not disproved

this.?

There is & final group which feels that unions

hsve some effect on the product market, This effect may

in some instances, smount to s violation of antitrust prin-

ciples.

These individuals bellieve it 13 immaterisl whether

unions have & monopoly of the labor merket, but if they are

affecting the product market then it would be legitimate

for the govermment to end this influence.

8predrioc Meyers, "Union Antitrust laws end In-

flation," California Management Review, I (Summer, 1959),

P

38.

9Arthur M. Ross, ad Wage Polic

(Berkeley: University of California ss, .
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It must be admitted that there is very little
statisticel evidence avallable to back up the assertions
of this group. It has not been proved that labor has a
significant effect on the product market. This group,
however, has at least realized that the only legitimate
connsction between antitrust and lebor is in the preven-
tion of union interferences in the product market. The
group has not involved itself in questions which are not
the proper concern of antitrust legislation such as
industry-wide bargaining and featherbedding. These areas
are, of course, appropriate for lsbor legislation but are
not in the narrow area of antitrust. In addition, labor
should not be included under antitrust laws designed for
business monopoly. Although it is always tempting to
make analogies between labor and business, it is not
necessarily a wise course to follow and very often leads

to mistakes.

Sugpested Remedies for lLabor Monopoly

Since the National Association of Manufascturers
views unions as monocpolies because of their corrupt prac-
tices, they propose to remedy the situation by hnking the
practices illegal. Wolman, as the group's spokesman,
suggests that amendments be made to federal and local
ls gisletion so that the following cbjectives are realized:

Real bargaining at the local level and an end to

the dominstion of bargaining by international
unions;
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An end to compulsory union membership in any
form}

An end to organisational picketing to force
people into unions;

A ban on boycotts and on clauses in contracts
which provide for boycotts against other em-
ployers;

A ban on economic waste in the form of "feather-
bedding," restrictions of output, unneeded
employeses, and refusal to allow new machines or
processes to be used;

A modification of the doctrine of federal pre-
emption so that state and local suthorities can

reassume thelr responsibilities in labor-
management matters;

A prohibition against the use of union funds and
union ltt{r smployees for partisan political
purposes.i0

It 1s apparent that this group, while invoking
the name of antitrust and monopoly, does not make sugges-
tions having very much relevance to either issue. However,
it must be admitted that if their proposals were ever taken
seriously there would be a great change in the influence of
unionism in the United States.

Following Wolman are persons somewhere between
the John Birch Scciety and the conservative wing of the
Republican Party. Iserman ranges rather close to the far
right in his proposals. He says:

Congress should forbid the representatives of
employses of different employers to combine or con~-
spire together, or to subject themselves to common
control 1in their bargaining activities, or to

strike at the same time by sgreement with each
other. . . .

10wolman, p. 30.
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Now, Congress at the same time should forbid
compe ting employers to combine or conspire to-
gether in fixing terms or conditions of employ-
ment to the same extent that it forbids their
employees to combine or conspire together or to
subject themselves to commen comtrol. . . .1

Iserman salsoc makes provisions in his proposals
against unions whipsawing a weak employer by saying that
"the law would forbid conspiracies between the bargaining
agents, and collusive lclqeting of firms to strike."12

Donald Richberg, another “conservative® offers
these proposals as a panacea to the monopoly problem:

Proposition 1. The creation and exercise of
monopoly powers by labor unions should be made
unlawful. (Richberg does not define "monopoly
powers." ]

Proposition 2. Compulsory unionism, a form of
involuntary servitude, should be abolished by
law. This is a duty of Congress under the Thir-
teenth Amendment.

Proposition 3. The right to strike should be
qualified and limited by defining the lawful ob-
Jects, the lawful methods, and the lawful
occasions for strikes.

Strikes should de held unlawful which are:
Strikes against the public health, safety,
and welfare
S8trikes to compel political action;
8trikes without a preceding reasonable
effort to avoid a strike.

S8trikes conducted with the aid or toleration
of eriminal violation.13

ll!hoodoro Iserman, “why Our Antitrust Laws
Should Apply to Labor as Well as to Management," Vital
121v34., p. 17.

13ponsld R. Richberg, Lab oly: Clear
and sent r,(Chicago: Henry E;gnnry Co., f?;?,,

Pp. 1LL-T.
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Edward Chamberlin also offers a general proposal

for antitrust polioy:

The public interest requires the imposition of
major restrictions on the moncpoly power of labor. . .
What 1s meeded is a thorough-going survey of the vari-
ous avenues through which the economic power of unions
(and of their leaders) may be most effectively re-
strained, a survey which will give adequate recogni-
tion to the peculiarities of the labor market iﬁcolr
and of its relationship to the product market.

Government committees and unsuccessful bills in
Congress are another source of information on antitrust
proposals. The Senate Committee on the Economic Power of
Labor Organizations made the following recommendations:

A number of witnesses recommended an amendment
to the antitrust laws aimed at the curtsilment of the
monopoly itself. . . .,

No one ecan doubt that a bill forbidding in gen-
eral terms the moncpolisation of labor would straighten
out the present situation. Judge Thurman Arnold con-
ceded that point. However, he proceeded to explain
that it is not a practical solution. That power is
recognized in unions today. "Give them that power,"
Arnold stated, "but define the objectives for which
that power can be used."

There is no way of defining the objectives
precisely,™ he exphined. "In all antitrust cases,
You will have to trust the Court to make findings
of flct,‘ ¢ o

Recommendation of amendments to the antitrust
laws ranged from the extremely stringent approsch
of wiping away all distinctions in the exemptions
to the antitrust laws between labor and management
and the comparatively mild but direct appreach of
making 1llegsl and oriminsl such admittedly nefarious
means as direct production and price controls, and
the use of labor organisations coervive power to
restrain trade for purposes which are not reasonably

Uigaward H. Chamberlin, Economic lysis

of Labor Union Power (Washington, D, G.: rican
Enterprise TﬁlocInEion, 1958), p. 45.
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related to wages; hours of labor, health, and
safety of its members.l

The Department of Commerce, in its submission
to the Attorney General's National Committee to Study the
Antitrust Laws, suggested that an amendment be added to
Section 6 of the Clayton Actlé to read:

The term %=E£E§§=§23221§%21 as used herein
shall be deemed to include all matters directly
related to representation of employees with respect
to their uages, hours, and working conditions in
the establishment of their employer. The term shall
not include any demand by & union the purpose or
effect of which 1s to control or fix the price of
the employert's products or services, or to control
production, or to limit and restrict the areas in
which goods may be bought and sold, or to prevent
the introduction and utilization of technological
improvements end new processes, or to exclude the
use by_the employer of certsin products or ser-
vices.1l7 (Italics mine.)

The schemes to alter the structure of bargaining
relationships have gone far beyond the proposal stage. The
Hartley bill, introduced in the 80th Congress, contained
provisions limiting the centralized control of bargaining.
This measure passed the House bj a large margin and failed

in the Senate by only two votes. Two similar bills were

1SU.S. Senate Committee on Banking and Currency,
The Economic Power of Unions, p. 1.

16M’ po 331

17Un1tod States Department of Commerce, Statement
Prepared for the Attorney General's National Committee to
Study the Antitrust Laws, mimeo., p. 20, as cited in Dale
G. Brickner, "Labor and Antitrust Aotion," Industrial and
Labor Relations Review, (January, 1960), p. .
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introduced in the 82nd Congress. One would have amended
the Shermsan Act to make it unlawful for a union to repre-
sent employees bf more than one employer.la This bill
died in the Committee of the Judiciary. The other bill
would have amended Taft-Hartley to preclude the certifica-
tion of a union which was the representative of employees
of a competing firm. In addition, the latter bill would
have made it an unfair lsbor practice for any union to
induce & strike among employees of competing firms,19
Most of the above proposals are based on the

assumption that unions are monopolies on their face or
have a monOpply in the labor market. As hes been shown,
both of these assumptions are open to extreme doubt.
Some of tﬁe recommendations suffer from another deficlency,
that of giving the courts brosd latitude in determining the
intention of the legislation. It is a dangerous policy to
allow the interpretation of such statutes to be left to
the Judges, to be decided on the basis of their particular
economic leanings.

| There 1is another group whose legislative sugges-
tions are based on the theory thet the only legitimate
function of antitrust laws is to protect the public inter-
est when labor interferes in the product market. Douglas

Brown is a member of this latter group. He proposes:

18pe1e . Brickner, “Labor and Antitrust Action,®

Industrial and lLabor Relations Review, (January, 1960),
P °

191b1d., p. 252.
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That with respect to activities in the product
market, unions should be on the same footing as any
other groups vis-a-vis antitrust legislation, re-
gardless of whether or not they combine with non-
labor groups.

That antitrust legislation should not be ap-
plicable to any union activities in the labor market.
It is perhaps unnecessary to add that the exemption
of labor-mearket activities from antitrust prosecu~
tion would not preclude legal action of other sorts
against specific activities that might be deemed
abuses, such as, for exampls, certain categories of
:econdarg boycotts, or strikes against certified
unions.2

The Attorney General's Committee on the Anti-
trust Laws also adopted this point of view in 1ts labor
proposals: |

This Committee believes that union actions
aimed at directly fixing the kind or amount of
products which may engage in their production or
distribution are contrary to antitrust policy.
To the best of our knowledge no naticnal union
flatly °1‘1§! the right to engage in such
activities.~

Further on, the committee makes more specific
recommendations:

Unlike the present Labor-Management Relations
Act, the Government should have power to proceed,
on 1ts own initiative, without formal complaints
from others. A coerced employer, for example,
might find it advantageous to acquiesce rather than
complain., Thus, was the Government dependent upon
formal complaints of others to initiate actions,
some wrong to the public interest might go uncor-
rected.

Unlike the Sherman Act, such legislation should
not contain provisions for private injunctions. 1In

2oDouglll V. Brown, "Labor and Antitrust Laws,"
Americen Bar Association Proceedings, Section of Labor
elations Law (August, » D. .

2ly, s, Attorney General's Committee to Study

the Antitrust Laws: Report (Washington, D.C.: Government
Printing Office, 1950), p. 294. ’
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the labor-management area, private injunctive
remedies under the Sherman Act have, in the
past, been subject to sbuse. In any legisla-
tion, therefore, primery reliance zhould be on
Government-initiated enforcement.2

Nearly all of these proposals have some merit
(more or less, depending on one's political alignment) but
most of them, as should be evident, are buttressed by in-
sufficient logic. This chapter has attempted toc evaluate
the various positions which have been taken on antitrust
policy and to indicate where they fall short.

The writer feels that labor should not be able
to exercise influence in the product market but feels that
the labor merket monopoly question requires separate treat-
ment. The writer's views on antitrust policy will be set

forth in the next chapter.

221p1d., p. 304.



CHAPTER V
NEW LEGISLATIVE PROPOSALS

Antitrust legislation is a particularly touchy
subject among union leaders. Any writer who takes it upon
himself to compose antitrust laws that will specifically
apply to labor does so at his own peril, Labor, as has
been shown, has good reason to fear antitrust laws.

The proposals in this paper attempt to maintain
a pragmatic point of view and are not designed to re-
organize the economy, nor change any of the basic economic
or political institutions of the country. They are con~-
cerned only with antitrust laws and not any of the other
thousand and one subjects that can be dragged in under
this topic if definitions are flexible enough.

Pirst, the Sherman Act should be completely re-
pealed as far as its application to labor is concerned.
Both the Clayton Act and the Norris-LaGuardia Act should
be left in force. This would clear the slste for the
operation of a new law, and get rid of the confusion in
interpreting the Sherman Act.

Second, & new administrative agency, similar but
separate from the National Labor Relations Board, should
be set up to deal with offenses under the new act. Unlike
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the NLRB the new agency should have the power to hold in~
vestigations and hearings without some member of the pub-
1ic filing a complaint.l This provision will give the
board powsr to protect the public interest and remedy a
situation where the parties involved are either afraid

to make a complaint or find it to their mutual advantage
to refrain from doing so.

The board should have on its staff a broad range
of talents besides those of the legal profession. Indus-
trial and labor economists would be very helpful in pre-
paring the cases.

When the board finds that the law is being
violated it should issue & "cease and desist order," and,
if the illegal conduct continues it would apply to the
courts for enforcement in the same manner as the NLRB
does today. The court should (ideally) be a specially
constituted labor or economic court as Kaysen and Turner
have suggested for the prosecution of business nuuwojpe:l:..a.2
After hearing the oase de novo, and determining the board's
findings to be true, the court would enforce the board's
order by injunction. This would necessitate an amendment
to the Norris-IaGuardia Act so an injunction could not be
blocked. However, the court might rule that conduct il-

legal under the new statute does not come under the

1gee Attorney General's Committee, supra, p.6l.

20arl Kaysen and Donald F. Turner, srust
Policy (Cambridge: Harvard University Press, f%fé;. P.254.
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the definition of a labor dispute as defined in the Norris-
LaGuardia Act. If the union ignores the court injunctien
it would be treated as a contempt of court and the penalty
would be left up to the trial judge. Civil suits for
damages would not be allowed as they have served no use-
ful purpose in the past, except to harass the labor move-
ment.
Third, the mein stay of the new proposals 1is
to proscribe labor from exercising an “adverse affect on
competition.®™ The provision was suggested by Judge Put-
nam in the Patterson case when he said:
It must appear somewhere in the indictment
that there was a conspiracy in restraint of trade
by engrossing monopoliging or grasping the mar-
ket, and it is not sufficient simply to allege a
purpose to drive certain competitors out of the
vield by violence, annoyance, intimidation, or
otherwise, . . .3
The purpose of the Sherman Act was, as the judge
saw 1t, to protect competition and not competitors. Un-
fortunately this interpretation of the Act did not prevail
and the courts concerned themselves with examining the
intent and objectives of those charged with restraining
trade. The new proposals would only halt union action
which was a detriment to competition and the public inter-
est, and would have nothing to do with actions which
harmed individual competitors.

If the courts are left to their own devices,

38uprl, p. 27.
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to interpret what constitutes an "adverse affect on compe-
tition," the whole Pandora's box of the common law meaning
of the terms would be opened. In order to forestall this,
it will be necessary to define precisely what is meant by
these terms. A union shall only be deemed guilty of an
"adverse effect on competition™ if, by itself, or in con-
cert with another group, it significantly affects market
shares or the concentration ratio in an j.ndual*l:x‘y.,'L

The bulk of the case against a union would be
made up of economic data purporting to show that the union
had an adverse affect on competition by changing the con-
centration ratios of an industry or changing market shares
in such a way that competition was lessened significantly.
(From this it now should be obvious why the new Board
should have a large number of economists on its staff.)

The concluding section of the bill would prohibit
unions from any influence on price and output. A proviso
would have to be attached to the effect that the seeking of
wage incresses no matter how exorbitant they be or what
method 1s used to achleve them sheall not be considered a
violation of the law nor shall any measure designed to pro-
tect the health or safety of the workers. This section is
necessary because the provision against "affecting compe-
tition" would not be apt to atop sgreements to fix prices

uKhysen and Turnsr, pp. 250-9, 101-106, 295-9.

Also J. 8. Bain, Industrisl Qgzanization (New York: John
Wiley & Sons, Inc., 15555, pp. 34, 12L~-133, 85-88, 182-

186, 201-208.
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unless they were such that they forced large cperators
out of business and employers should not be allowed to

jeopardize the health and safety of their workers.

Probable Effects of the New Proposals

Competition is not based on brotherly love or
Justice for all, but rather on the survival of the fittest.
The proposels in this psper would not affect what are
seeming inequities in the economy. The big union may still
strangle the small businessman, and a firm may go out of
business for no other reason than that a union offilcial
does not like the mtnager.s The principle behind the new
proposals is the preservation of competition, not compei-
tors, no matter how "just® their cause may be.

The proposals also have some advantages in them
for labor. There is always the possibility of the Eutche-
son doctrine being overruled and the vague terms of the
Sherman Act being turned loose again on lsbor. Civil suits
for triple damages will no longer be possible, in fact,
damage suits of all kinds for violations of antitrust will
be gone.

The writer feels that the proposals would allow
recent declisions in the fleld of antitrust and labor to be
based on greater loglc without causing a reversal of any

court decisions. The Allen Bradley case would not turn

53ee Hunt v. Crumbock, suprs, p. 47.
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on the union's conspiring with management, but on the fact
that the union was able to reduce competition significantly
in one market ares by refusing to install the equipment of
manufacturers from other parts of the country.6 The Hunt7
and Hutcheaona cases would also be decided the same way.

It i1s unlile ly that the elimination of Hunt's trucking
business would affect the market or price of transporta-
tion nor would the carpenter's boycott of the Anheuser-~
Busch cause & significant shift in the interstate market
for beer.

In both boycott and strike cases the courts, under
the new proposals, would not be interested in the intent
or objectives of the union. The results of the union's
actions would be the criteria of illegality under the new
proposals. The union's intent or objectives are quite im-
material to the public.

A union's freedom to strike may be slightly cur-
talled. 1If a strike is not in pursuit of a wage gain,
then the courts are froe to determine if the results the
union seeks are legal, provided the conduct does not fall
under the exempting proviso of health and safety clause.
If the court considers that competition will be adversely

68ugra, p. US.

7Suprl. P. L47.

SSugra. p. 43.
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affected then it could rule the strike i1llegal. This may
make for some seeming inequities because the same con-
duct by two different unions may be ruled legal in one
case and illegal in the other. This result, however, 1is
in keeping with the purposse of antitrust legislation which
is to promote the public interest and not look after

private interest groups be they management or labor.



CHAPTER VI
A CONCLUDING NOTE

The writer has attempted in this paper to give
a broad summary of the relevant material concerning
antitrust and labor. The Sherman Act has been reviewed
from its inception, and the main Supreme Court cases have
been summariged. Hopefully, it has been shown that the
Sherman Act has not been adequate to desl with labor,
that in fact, the Act was never intended to deal with 1t
at all,

The question of whether labor is a monopoly is
not reslly relevant to the subject of labor and antitrust.
Certainly labor does not have a monopoly in the product
of any manufacturing industry slthough it may exert in-
fluences that ere not really in line with its legitimete
purpose,

It is fairly certein that labor unions will be
sub ject to more government regulation in future years.

It is not clear just what course this legislation will
take but it seems certain that some sort of labor anti-
trust legislation will be passed. The writer hopes the
legislators will not be deceived by some of the currently
popular notions of the mlation between lasbor and antitrust,
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and will confine themselves to the narrow area it (anti-
trust) is designed to remedy. In addition, it is hoped
that the mistake will not be made again of passing a law
on business monopoly and then applying it to labor.

The suggestion given by the writer for anti-
trust laws for labor, if enacted, would make the adminis-
tration of antitrust much better. However, it must be
admitted that empirical studies are needed to discover
to what extent labor unions do affect the concentration
ratios and market shares in various industries.

It should be stressed agsain that the author
does not advocate the removal of all governmental regula-
tion of organized labor. The need for regulation is quite
resadily apparent. It is the author's contention, however,
that antitrust legislation (snd particularly the Sherman
Act) is not the vehicle for attacking the problem of labor

power and other labor policy questions.
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