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CHAPTR I

INTRODUCTION

There is very little question that labor should

be subject to antitrust laws in som form. The real

controversy is whether unions should be subject to the

Sherman Act.

In this paper the Sherman Act will be reviewed

from the first bill that Senator Sherman introduced into

the Senate in 1888 to the decision rendered by the Supreme

Court in the case of Allen Bradley Co. v. Local Union

So. 3 in 1945*1
The first chapter of the paper will show that

Congress never intended the act to be applied to labor.

Some writers on this subject believe that an examination

of the intent of Congress is of little practical value.

'The oontroversy was resolved by the Supreme Court of the

United States. It would be a barren academic exercise to

inquire whether or not the Court was correct in holding

labor unions subject to the Sherman Act."2 I can not

agree with this opinion. If this paper can demonstrate

1Allen Bradley Co. v. Looal Union No. 3 (194),
325 U S 797.

22pred Witn e, rmt Co oye Bar-
gaininj (N w Yorkt J B. ippinOtt'CO..95ih,...
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that the act was never Intended to include labor it will

explain why the Supreme Court has had such difficulty in

establishing a lasting precedent.

The third ohapter of the paper considers the

opinions of various authors on the question of labor

monopoly and why unions should be subJect to the Sherman

Act. Their recommendations for improvements in the Act

as it applies to labor are examined.

In the final ohapter, an attempt is made to

present proposals for a new departure in the application

of antitrust regulation to labor markets.

No attempt is made to analyse antitrust on the

state level. The whole emphasis is on the Federal

Statutes. The writer agrees with the majority of

authorities on labor relations that most labor problems

transcend state boundaries and must, there£ore, depend

for solutton on aotion at the national level.



CHAPTER II

LEGISLATIVE HISTORY OF THE HERMAN ACT

Nobody at the time the Sherman Aot was passed

would have found it difficoult to tell you why antitrust

legislation was needed. About 1880 a merger movement had

started in American manufacturing industriesl which the

people feared would threaten the very foundations of the

Republic. Since competition was the cornerstone upon

which it was felt the eoonoWmy rested, the people, as rep-

resented by Congress, considered the passage of an anti-

trust easure mandatory.

The accumulation of power in the hands of the

labor bosses was not a factor in the passage of the act.

Unions were not considered a threat to the competitive

economy at all. The sole concern of the people was with

the ooncentration of great wealth in the hands of a few
2financiers.

1Joe S. Ba,inlal OrgansaIlnl (Nw Yorks
John Wiley & Sons, Inc.,I959+,p., .

2For a description of the lives of the leading
financiers of the time, s*ee Matthew Josephson, .RobberBarons (New Yorks Harcourt Brace & Co., 1934).

3
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Qer &Sna! Sherman ct

Prior to the passage of the 8herman Aot of 1890
numerous bills on antitrust had been introduced into both

Houses of Congress.3 One of the first was introduced by
Senator Sherman of Ohio on August 14, 1888.4 It was

entitled, "A bill to declare unlawful trusts and combina-

tions in restraint of trade and production." It was not

passed during that session of the Senate.

The first bill introduced in the Senate on the

assembling of the Fifty-first Congress was again presented

by Senator Sherman on Deoember 4, 1889. It was referred

to the Committee on Finance where amendments were made to

the original bill. As amended it had the following pro-

visions:

Section 1. That all arrangements, contracts,
agreements, trusts, or oambinations between two
or more citizens or corporations . . . of the
United States and foreign states . . . made with
a view or which tend to prevent full and free
comtition in the importation, transportation,
or sale of articles imported into the United
States, or with a view or which tend to prevent
full and free ompetition in articles of growth,
production, or manufacture of any State or Ter-
ritory, . . . or in the transportation or sale
of like articles, . . . ; and all arrangements,
trusts, or combinations between such citizens or
ecorporations, made with a view or ich te to

3Edward Berman, bor and te She man Act (New
Yorkt Harper and Bros., 1930), pp. 1.

4Senate Documents, Ulls and Debates elatintoTruts Report No. 147, Vol..14, 57th Cong., 2nd
Sess., pp. 11-13.
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pubi policy, unlawful, and void Ad the
circuit courts of the nited Sates shall have
original jiurisdition of all suits of a Lvil1
nature at oommon law or in equity ariaig under
this seotion, and to issue all r"mdiSal prooesses,
orders, or writs prop.r and neessary to enforce
its provisions. . . (Itali mine.)

The rest of Section 1 gave the power of proseoution to

United States attorneys. Section 2 provided for suits to

recover double damages and costs.

On Maroh 21, 1890, the bill was extensively de-

bated in the Senate. Senator Sherman made a speech de-

voted to a defense of the measure as a means of preventing

the activities of the giant trusts. He made no reference

to labor unions nor gave any hint that the measure would

extend to them at all.

On March 24, 1890, the Senate again debated the

bill. Three days earlier a substitute had boeen offered

by Senator Reagan which he now proposed be added to the

Sherman Act. The additLon was as follows:

Section 3. provided that anyone engag Lan the
activities of a 'trust' was to be deemed guilty of
a high mslsdemanor and punished by a fe,m-"
prisonment or both.
Section 4 d*elared that 'a trust is a oombation
of oapital, skill, or acts by two or mor persons,
firms, or associations of persons, or any two or
more of them, for either, any, or all of the fol-
lowing purpo"e't 1*. to carry out rstrictions of
trade; 2. to limt production or to icreae or
reduoo the price of oommodities 3. to prevent
compootLtion in manufacture, purchase, sale or
transportation of Gcoodities; 4. to fix a standard

5Sonate Doeuments, pp. 69, 71, 89.
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or figure for the purpose of controlling prices;
5. to oreate monopoly in manufacture, purchase,
sale, or transportation; 6. to enter into a con-
tract of any kind for the purpose of restricting
competition, setting prices, etc.6

The amendment was objected to by Senagor George and Senator

Teller because it might interfere with the rights of

farmers and laborers. Senator Reagan defended his amend-

ment and suggested that the Farmers' Alliance and the

Knights of Labor would not come under it; 'but if they

did the way to prevent all such organisations is to strike

down first the organisations which gave rise and neces-

sity to [sicl the local labor association."7
Senator Teller then made some very revealing

remarks that were never objected to by anyone.

)cno- tht nobody here "esa to Interfere

oer Adlsta- y a fo ~ese provisions,
either in the original bill or in any amndment;
and I have only called attention to it to see if
the effort of those who have undertaken to manage
this subject can not in some way confine the bill
to dealing with trusts which we all admit are of-
fensive to good morals. . . . Theretore, I suggest
that the Senators who have this subject in oharge
give it special attention, and by a little modifica-
tion it may be postible to relieve the bill of any
doubt on this point. (Italics mine.)

No senator that day or in any of the days preceding gave

any indication that he favoured labor being drawn into the

act. In fact during the whole of the debates on antitrust

6Senate Documents, p. 2560.

7Berman, p. 17.

b p. 17.
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only Senator Edmunds, the Republican senator from Vermont,

gave any indication at all that he desired that labor

be included.*

Senator Sherman was sure that his bill would

not apply to labor but many of the other senators were

not as certain.9
A proposal was introduced that the bill be sent

to the Judiciary Coammittee with instructions to report

back to the Senate in twenty days. Senator Morgan speak-

ing for the proposal said that because of the price

enhancement part of the Sherman bill it was applicable

to farmers and labor. "I do not know," he declared, wof

anything that has a greater or more direct impression

upon our foreign commerce and our interstate commerce

than the price of labor." e continued:

If we pass a law here to punish men for
entering into aombination and conspiracy to raise
the price of labo, What is the reason why we are
not within the purview of the powers of Congress
in respet to international commerce? Who can
answer the proposition as a matter of law?

There i great danger in any direction you
look in re*pect of such a masure as this, and I
am afraid to take ground on it until that com-
mittee of this body which is charged with the con-
sideration of judicial questions have had an op-
portunity to report a bill or, if it can not gree
upon a bill, to report that it can not agree.

9U. IS.l,lRecord lt Cong., lt
sess.,* 213 (March 24, 90) 6;2562.

10bid., (March 25, 1890), pp. 2600-2611.
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The proposition to send the bill to the Judiciary
Committee was turned down and irm-diately after the Reagan

amendmant (*se page 5) was adopted by the Senate acting in

Committee of the Whole as an addition to the orginal
Sherman bill as reported out of the Finance Committee.

Senator Sherman then offered a proviso to his

bill spe*Oifially exempting labor and farmers' organiza-
tions from its operation. He declared, "I do not think it

necessary, but at the same time to avoid any confugion, I

submit it to come at the end of the first section." As

approved in the Committee of the Whole, the proviso was

as follows:

Provided. That this act shall not be construed to
apply to any arrangements, agreements, or oombin-
tions between laborers, made with the view of lessen-
ing the number of hours of the ir labor or of in-
creasing their wages; nor to any arrangements,
agreements, assoiations, or combinations among per-
sons engaged in horticulture or agriculture, made
with a view of enhancing the price of their own
agriculture or hortlultural products. ll

This amendment was adopted without the formality of a roll

oall.

On Mareh 26, Senator Aldrich offered an addi-

tional proviso for the purpoOe of exempting labor * This

proviso, to be added after the first secotion, was likewise

adopted without roll call. It was as followes
Provided further. That this act shall not be con-
strued to apply to or declare unlawful combinations
or assoolations made with a viw or which tend, by

11 b.d., (March 25, 1890), pp. 2611-2612.
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means other than by a reduction of the wages of
labor, to lessen the cost of production, or to
reduce the price of any of the necessaries of
life, nor to combinations or associations made
wlth a view or which tend to increase the earn-
ings of persons engaged in any useful employ-
mnt.12

On March 27, 1890, the Senate heard the only

statements made during the whole debate that labor should

be included in the antitrust bill. The Senate was con-

sidering one by one the amendments adopted in Committee of

the Whole. When the proviso offered by Senator Sherman

exempting labor and farmers was reached, Senator Edmundst

Chairman of the Judiciary Committee, spoke at great length
to the effect that labor should not be exemptedo

W* can not shut our eyes, Mrs President, to
the fact that if capital combines, . . labor is
compelled to combine to defend Itself; and so the
country has been turned . . into great social
camps of enemies when they ought to be one great
camp of cooperative friends.

But if aapital and plants and manufacturin
industries organise to regulate and so to repress
and diminish, if you pl*ase, below what it ought to
be, the price of all the labor everywhere that is
engaged in that kind of business, labor must or-
ganise to defend itelf on the other side, . .
However, the whole thing is wrong, as it appears
to me; and so think the amendment is wrong in
the "me way, which says that while the capital
and the plant in any enterprise shall not combine
to defend and protect itself, to increase the price
of the produot of that capital production of that
plant may combine to increase the price of the work
that is to be done to mank the produotion of that
enterprise. 13

12BeIrdm(Maroa n6, 1890)n pp. 2654-2655 *

13Ber?man. P. 24.
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In reply to a question asked him, Senator Edmunds made

this revealing remark:

The fact In that this matter of capital . .
and of labor is an equation, and you can not dis-
turb one side of the equation without disturbing
the other . . . If we to have equality, as
we ought to have, if the combination on the one
side is to be prohibited, the combination of the
other side must be prohibited o there will be
certain destruction in the end.4

It can not be denied that Senator Edmunds was not opposed

to the antitrust act being used to suppress labor and be-

cause of his position as Chairman of the JutLiciary Com-

mittee his views were to prove very important later.

After Senator Edmunds remarks, Senator Hoar,
who was also a member of the Judiciary Committee, and

whose views were to also assume great importance, spoke

in favor of exempting labor. He said:

I hold . . . that as legislators we may consti-
tutionally, properly, and wisely allow laborers
to make associations, oombinations, contracts,
agreements for the sake of maintaining and ad-
vancing their wages, in regard to which, as a
rule, their contracts are to be made with large
corporations who are themselves but an associa-
tion or combination or aggregation of capital on
the other side. When we are permitting and en-
oouraging what is not only lawful, wise, and
profitable, but absolutely essential to the ex-
istence of the commonwealth itself.

When, on the other hand, we are dealing with
one of the other classes, the combinations aimed
at chiefly by this bill, we are dealing with a
transaction the only purpose of which is to exort
from the community, monopolise, segregate, and
apply to individual use for the purposes of

l4Lbid.9 p. 25-
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individual greed, wealth which ought properly and
lawfully and for the public interest to be gen-
erally diffused over the whole community. 15

Senator Edmunds responded by reiterating his po-

sition as already set forth:

On the one side you say that it is a crime and on
the other side you say that it is a valuable and
proper undertaking. That will not do. If one
side is to be authorised to combin the other
must have the sam right. Otherwise there would
be universal bankruptcy. Then the laborer, whose
w1lfare we are all so really desirou to promote,
will turn around and Justly say to the Senate of
the United States, 'why did you go to such legis-
lation as that? . . . hen you allowed us to
combine and to regulate our wages, why did you not
allow the products that our hands produced to be
raised in prioe by an arrangement, so that every-
body that was making them all ound for whom we
were working oould live also?'

Senator Roar declared that his remarks were in-

tended neither as an attack upon nor a defense of the bill,

but only to point out what he thought Senator Edmunds

*failed to appreciate thoroughly, the distinction between

the associations of laborers and this class of cases at

whieh the bill aimed."17 A reply rather more to the point

would have been a resounding horse-laugh. Senator Edmunds

must have been a great fan of George Baer who said, "God
has seen fit, in his infinite wisdom, to put the reins of

business in the hands of good Christian gentlemen.*

The Senators now felt that the bill might be

15Ibid., p. 25

16!bid., p. 26.

17bid., p. 27.
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unconstitutional and voted to send it to the Judiciary

Committee, with ordex to report back in twenty days. The

Committee used only a fraction of its time and on April 2,
1890, its chairman, Senator Edmunds, reported back with an

entirely new bill entitled, "A bill to ecttrade and

commere against restraints and monopolies." The original
Sherman bill was entitled, "A bill lare awful
trusts and combinations in restraint of trade and produc-

tion." The Committee bill contained the same provisions
which later became law and was known as the Sherman Act.
The sections of the Act that were most relevant to labor

are outlined below:

Section 1. Every contract, combination in the
form of trust or otherwise, or conspiracy, in
the restraint of trade or commerce among the
several States, or with foreign nations, is hereby
declared to be illegal. Every person who shall
make any such contract or engage in any such com-
bination or conspiracy shall be deemed guilty of
a misdemeanor. ...
Section 2. Every person who shall monopolize, or
attempt to monopolize, or combine or conspire with
any other person or persons, to monopolize any
part of the trade or commerce among the several
states, or with foreign nations, shall be deemed
guilty of a misdemeanor, . . *

The Federal courts are then given Jurisdic-
tion to enforce the act, and the Attorney General
is empowered to initiate criminal prosecutions or
to secure an injunction against violators. All
persons injured by violations of the Act are
allowed to maintain civil suits for triple damagelagainst those who violated the terms of the Act.

After the Judiciary bill was brought in there

was absolutely no mention by any Senator about its

1826 U. s. Stat, at 209. (1890).
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application to labor. Several amendments were disoussed
but they were defeated and the bill as originally re-

ported from the Committee was passed by a vote of 52 for
and one against the bill, 29 members were absent.19

The debates on the bill in the House of Repre-

sentatives made no mention of labor. The House only de-

bated the bill proposed by the Judiciary Committee arnd

did not see the original bill that 3enator Sherman had

proposed. The House suggested one amendnment but later

withdrew it and passed the bill as it had come from the

Senate, on Jux 20, 1890. The President signed the bill

into law on July 2, 1890.

o09 s them Aut or o heSrmnAct?

The authorship of the final Sherman Act is quite
crucial to detemining whether it was meant to apply to

labor unions. Sine it came out of the Judiciary Com-

mittee we oan assume that someone on that CommXttee wrote

it. Two people have been suggested -- Senator Edmunds and

Senator Hoar. It will be recalled that Senator Edmunds

was the only Senator who obj*oted to the exclusion of

labor organisations from the operation of the law at the

time when the original Sherman Bill was under diseussion.20

19The only vote cast againt the bill was that of
Senator Blodgett, who had taken no active part in the anti-
trust debates. U.S., Co.,wr.uaLol Record, 21t4 (April 8,1890), p. 3152.

20See page 9, Jur for Senator Edmundts objec-tions.
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It is clear that Senator Edmunds was very much

against making an exception for labor, and because he was

Chairman of the Judiciary Conammittee it might be supposed

that his general attitude might prevail. In 1892, before

the Sherman Act had been applied to labor, Senator IEdmunds

gave a newspaper interview in which he is rep ted to

have said that the Act was "intended to and I think will

cover every form of combination that seeks to in any way

interfere or restrain free competition, whether it be

capital in the form of trusts, combinations, railroad

pools or agreements, or labor through the form of boy-

cotting organilsations that say a man shall not earn his

bread unless he Joins this or that sooiety. Both are

wrong. Both are crims and indictable under the anti-

trust law."21

The belief that Senator Edmunds was the author of

the Sherman Act presumably came from the foreword to an

article in the A

ri nv of Deember, 1911,
which said that Senator idmunds was "the author of most of

the final bill."22

Senator Edmund himself did not claim the author-

ship of the bill but in fact disclaimed it, stating that

21Louis B. Boudin, "The Sherman Act and Labor
Disputes I.*" 9 a Revi ,XIXxe (December,
1939), p. 1290 .

22-rman, p. 39.
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every member of the Judiciary Committee contributed some-

thing towards the Act in its final form.23
Professor Berman considered this article in the

North Amerioan Review conclusive evidence that the act was

written by Senator Edmunds and the rest of the Senators

had not realised that he meant to apply it to labor. It

must be noted that Senator Edmunds did not specifically

accept oredit for the Act. However, another Senator did.

Senator Roar (Republican, Massachusetts) claimed sole

authorship of the present Sherman Act in his own auto-

biography. In that book he said:

Mr. Sherman's bill found little favor with
the Senate. It was referred to the Judioiary Com-
mitt*ee of which I was then a member. I drew as an
andm1 nt the resent bill which I p teiTen
the .OMrly everyme'mbr ha a plnof
hIown, ut at last the Committee cam to my

view and reported the law of 1890. The House dis-
agreed to our bill and the matter went to a Con-
ference Committee, of whioh Mr. Edmunds, the Chair-
man of the Committee and s the mber the

e=,s. * osu a ycam to ourew.
It was expected that the Court, in administer-

ing that law, would coaLfine its operation to oases
which are contrary to the policy of the law, treat-
in~ I_ * _ wsina the w~r'ds 'a e.mSnts in res i o traint s

oeea~~~'o~ave X land. The Supremi ....o-u-t--0f--the
ad8taeswe1nist partioular farther than

was expected. In one case it held that "the bill
comprehended every saboe that might be devised to
restrain trade or commerce among the several States
or with foreign nations.*" From this opinion several
of the Court, including Mr. Justice Gray dis-
sented. .

We thought it was best to use this general
phrase which, a we thought, had an aocepted and

23Boudin, I, p. 1290.
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well-known reaning in the Enlish law, and then after
it had grown up under the law, C esa would be
able to make such fwther amendments as might be
found by experience necessary.

The statute has worked very well indeed, al-
though the Court by one majority and against the
very earnest and emphatic dissent of some of ts
greatest lalyers, declined to give technial meMan-
ing to the phrase uin restraint of trade.* 4
(Italics mine. )

Senator Hoar's autobiography appeared in 1904

when many of the members who had served on the Judiciary

Committee were still alive. The claim of Senator Ed-

munds' authorship of the bill was made in 1911 when all

the Senators except Edmunds were dead25

When the Judiciary bill was repcrted out of the

Committee it should have been in charge of Senator Edmunds,

but the record shows that 8enator Edmunds only stated

that the bill had been drawn up by the Committee. Senator

Hoar was in charge of the bill when it was taken up for

consideration in the Senate on April 2, 1890.26
In explaining the bill to the Senate he saidt

The complaint which has come from all parts
and all classes of the country of these great
monopolies, which are becoming not only in some
cases an actual inJury to the comfort of ordinary
life, but are a menace to republican institutions
themselves, has induced Congress to take the matter
up. I suppose no member of this body who remembers
the history of the processes by which this bill

240eorge F. Hoar, event
Iers, Vol. II (Now York: h i rnera 903),

25Boudin, I, p. 1291.
26Ibid.
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reached the shape in which it went to the Judiciary
Committee will doubt that the pinion of Senators,
themselves, of able and learned and experienced
lawyers, were exceedingly crude in this matter. .

Now the Judiciary Committee has carefully and
as thoroughly as it could agreed upon what we believe
will be a very efficient measure, under which one
long forward step will be taken in suppressing this
ei-l.
Uo rMa aoona ananve c~o~nea ~ne ~ e
setei hao v a uority to ernforce that doctrine
by injunction.7 (Italics mine 1)

Senator Hoar answered most of the questions on the

bill and at one point even answered a question that had been

asked Senator Edmunds.

It therefore seems reasonable to conolude that

Senator Hoar was the author of the Act. This is important

for two reasons. First, Senator Hoar was sympathetic toward

labor and would never have supported, much less8 authored,

an anti-labor bill.28 Second, his frequent statenments that

the act "affirmed the old doctrine of the common law"29
helps us understand what the Senator intended the Sherman

Act to mean.

There are several things of importance to be

learned from an examination of the debates in Congress.
First, the final Sherman Act was completely different from

the bill that Senator Sherman had first proposed. The
original bill was against price enhancement while the final

27?ongressional Record, 21t4 (April 8, 1890 ),
p. 3346.

283upra, pp.10-11; see his speech in favor of
exempting labor.

29 16.7|mraf p> 16.
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bill was an attempt to make contracts that had originally

been void at common law, illegal and subject to punish-

ment.30 Second, all of the provisos exempting labor were

discussed in connection with the original bill and all

of them were passed by the Senate. Third, there was no

debate whatsoever an whether the bill, as finally adopted,
applied to labor; :.neither wre there any provisos exempt-

ing labor proposed or defeated as was asserted in one of

the court oases.31 Fourth, since it is certain that Senator

Hoar wrote the Act, statements he made on the purpose ot

the Act must be considered as ruling.32 Fifth, there

was no discussion in the House of Representatives on

whether the Act would apply to labor.

30SU..l, p. 6.

31oe v LwlOr (1908),206, US. 27

32S a PP. 10, 16,17.



CHAPTER III

MAJOR CASES IWVOLVINIG LABOR

AND TIE ANTITRUBST ACT

In 1893 two oases wre brought in the Federal

District courts which were to prove very important to

labor. One case achieved its importance beoause it served

as an important precedent in the Danbury Hatters' case

and the other because it gave one of the most logical in-

terpretations of the Sherman Act by any court in the

United States.

The first oase, United States v. Workingments
Council of New Orleans, resulted from a dispute in Novem-

ber of 1893 between the draymen and warehousemen of lew

Orleans and their emwployees. A strike resulted and soon

spread to other workers who walked out in sympathy. As a

result the tranlsit of goods both in and out of the city

was almost completely stopped and the Government applied

for an injunction alleging interference with interstate

commerce contrary to the provisions of the Sherman Aot

The inJunction was granted by the oourt and Judge Billings,
deoision is given below because of his utterly incorrect

1United States
v. al ated ok n's Coun-

19
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statements on the intent of Congress and the generally

slipshod reasoning evident throughout his whole opinion.

Unfortunately, his decision was quoted as authority that

Congress intended the Sherman Act to apply to labor in

the Danbury Hatters' Case.

The defendants urge that the right of the
complainants depends upon an unsettled question
of law. The theory of the defense is that this
case does not fall within the purview of the
statute; that the statute prohibited monopolies and
combinations which, using words in a general sense,
were of capitalists, and not of laborers. think
that the oon e debate s sho that the aLtara-i~" "soz..:, nh n sdo mase: caa-utwhna the Go as a me to fo * t os r

tnorsah6 it oiroeoateev wasn rearedm

ant a oorrght to theo-mmne-rcet:', . o: reeir
thesne word 'ehreery ofhrontra-t o h tionnt the
form emtruat:r othe"Wai"In traaintsoat -tradesor

bue hedade byjdo bbut,asl it s ee

it, ithmai,--:as frseasottheevI .noreardetd
combiations towin i t-o

U
___tthm. -dIthist _nLdl-d 6 m n

and that it includes combibnations which are com-
posed of laborers acting in the inlterest of

laborers 2 (talis mineaso)
TheeondcInaeo e involved the ach register trust

in whieh Judge PutmansXopinion, though not as extended

a onteof the opiions in later trustcase hasa mot

benmUch- expounded by judge s, but,, as it seemis to
me, its meaning, an far as relates to the sort of
combinations to which it is to applyt is maniLfest.,
and that it inc lude s ecombinat ions whioh are cocu-
posed of lab orers acting in the intere stoflaborers.2 (Italics mine. )

The second case involved the cash register trust

in which Judge Putman,s "opinion, though not as extended

as some of the opinions in later trust cases, was a moda

of clarity, and bore intrinsic evidence that he had given

2lbid., p. 996.
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the subJeot the thought ; deserved."3 The Government

issued an indietment against the American Cash Register

Company bcharging that it had monopolized the trade in

cash registers, and In order to achieve its purpose it

had used unfair means of competition inoluding oertain

acts which amounted to torts or crimes. The indictment

also alleged in separate oounts that the defendant had

conspired to drive certain of its competitors out of busi-

ness by tortious or criminal means.

Judge Putman sustained some of the counts and

dismissed others. The Judge believed that the Shewuar

Act was entirely concerned with matters of trade and that

it did not deal with torts or crimes. Therefore, the ap-

plication of the Act does not depend on the means used.4
In other words the statute deals with injuries to the pub-

lic and not with injuries to individuals, even though in-

dividuals who are injured by reason of agreements, com-

binations or conspiracies against the public are entitled

to redress.5
As will be remembered from the last chapter,

Senator Hoar said that the Act was meant to "affirm the

old doctrine of the common law in regard to restraints of

3Louis B. Boudin, -h At and Labor
DLa ja I (Columbia Law RevU-VIX c 5 12,94.

i v9p. 1295

5Ibid., p. 1296.



trade.' Judge Putnam pointed out that at oommon law

vagreements in restraint of trade* had a technical mean-

ing, and the reason for their illegality was the public

interest. A conspiracy to injure a particular person in

his property, trade or occupation was tortious or orimi-

nal under the common law, but it belonged to a different

department of the law from 'agreemnts in restraint of

trade.6 In sum (a) the statute was a publio statute de-

signed to reusdy a public evil and not to redress private

wrngs; and, (b) the evil sought to be remedied was economic

evil, and it therefore made no differenoe by what means

the evil was brought about or effe*oted.7
It is interesting to note why Judge Putnam said

he interpreted the statute the way he did. Be remarked

that if the Act were interpreted any other way, 'the in-

evitable result will be that the federal oourt will be

compelled to apply this statute to all attempts to re-

strain commerce among the states, or commerce with foreign
nations, by strikes or boycotts, and by every method of

interference by way of violence or intimidation."8

"It nenms clear that if later courts had fol-

lowed the interpretation of Judge Putnam in United States
v. Patterson, the Act would have been oonfined to the

6 of.p. 1.296
7____ p. 1297.

8 iJed tatl ,. Patterson (1893), 55 Fed. 605,641.
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operations of businras combinations. Aotually, of course,

it was the interpretation of Judge Billings In United

States v. Amalgamated Council which was generally ao-

cepted."9 Such are the ironies of history.

The Debs Case

On June 24, 1884, the railroad members of the

Ameorican Railroad Union, of which Eugene Debs was presi-

dent, instituted a boycott against the Pullman Palace Car

Company because it had refused to submit the settlement of

a strike among its employees, who were also embers of the

American Railroad Union, to arbitration. The railroad

workers refused to handle any Pullman cars and when the

railroad companies would not detach the Pullman oars the

boycott became a strike.

Because the strike interfered with the mails the

United States Attorney General went into court and secured

an injunction based on the Sherman Act and the law for-

bidding obstruction of the mails.10

ALlthough the onae is usually thought of as an

antitrust case it was never really tried on the issue.
Debs and the other leaders ignored the injunction and wre

sent to Jail for contempt of court. An appeal on a writ

of habeas corpus was carried to the Supreme Court but the

9Edward Berman, Abor and the ShermanAt (Now
York: Harper and Bros., 1930), p- 63.

10_2Uted ..teb(1894), 64 Fed. 724.
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court denied the petition saying that the Government had

a right to protect the mail. The Court entered into no

examination of the Sherman Act upon which the Circuit

Court had mainly relied to sustain its Jurisdiction.1

1. anbu ttrs',as

Up to 1908 the Suprem Court had not yet deter-

mined on the applicability of the Sherman Act to labor.

In Loewe v. Lawlor, popularly known as the "Danbury
Hatters Case," the situation was soon remedied In 1897
the Brotherhood of United Hatters of America began a cam-

paign to secure the closed shop. By 1903 only twelve firms

were operating under open shop conditions.12 The Danbury,
Connecticut firm of Loewe and Company was asked in 1902 to

operate under closed shop conditions but refused to do so

and the union called a strike. In addition a very effec-

tive boycott was started and the business of the company

suffered badly.

In August of 1903, Loewe and Company flled a

suit for damages under the 8herman Act in the Circuit

Court. In December, the Judge rendered a decision dis-

missing the oompany's oomplaint.13
The hat company appealed to the Supreme Court and

11Re Debs, (1895), 158 *3. 564L

2Berman, p. 77.

13bid., p. 78.



on February 3, 1908, one of the most important decisions

rendered in a labor case was handed down. In a unanimous

opinion written by Chief Justice Faller the Court de-

clared that, in its opinion, the union was guilty of a

reatraint of trade. 14

The most significant aspect of the decision was

the fact that the Supreme Court for the first time defi-

nitely took the position that the prohibitions of the

Sherman Act extended to trade unions. The court seems

to have accepted what counsel for the plaintiff said about

the intent of Congress rather than upon a careful examina-

tion of the debates themselves.*5 However, the garbled

description of the debates in Congress was only partly

responsible for the outcome of the casoe.16 rThe decision

was a result of three errorst an utterly wrong statement

as to the Congressional debates and the intention of Con-

gress; a wrong statement as to the common law applicable

to labor unions; and the application of the broad con-

struction whieh the maJority of the court had decisively

repudiated in the Northern Securities Case."17

The broad construction was originally adopted

14.1_v.. (1908), 208 U. B. 274.
15BerIan, p. 83.

16Boudin, I, p. 1319.
17_bid p. 1320.
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by a bare majority in the Trans-Missouri Freight case18

which was expressly referred to in the Hatters' case.

Within three years, the broad construction so solemnly

adopted in Loewe v. Lawlor was all but repudiated again
in the Standard 0il Company case,19 and this reJection was

confirmed and made final in the American Tobacco case20

decided two weeks later. These cases decisively nullified

the opinions of the Court in the Trans-Missouri case and

Joint Traffic case and adopted the position of the minority

in those cases. Mr. Justice White, who wrote the dissent-

ing opinion in the Trans-Missouri case now, as Chief Jus-

tice, wrote the opinions in the Standard 0il and American

Tobacco cases which officially announced the rule of

reason for which he had contended in the Tras-Missouri

case * the same rule which has subsequently been fol-

lowed with the single exception of the Danbury Hatters't

case 21

Another point that should be emphasized is that

the subject of restraints of trade deals exclusively with

questions of capital -- or rather business -- and has

never been applied to labor. This point was never brought

18United States v. ..Tr,-sslouri ;ht As.o-
ciation (1897 66-Ue,-s- 290.

19Standard Oil Co. v. United States (1911),
221 U. S. 1.

20°alted. States, v. American Tobacco Go.
221 U.S. 106.

21Boudin, I, p. 1329.
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out in a brief submitted on behalf of labor until the

Apex case in 1940. It was, however, referred to by Mr.
H. W. Chaplin in his argument on behalf of the ocash

register trust in United States v. Pattersont

Trade statutes have at different times been
passed in varieous Jurisdictions. Some of them
have boen aimed at labor, and som at capital, but

was legislation against capital.2 (Itali mine. )

If the Sherman Act were to deal with both labor and capital

it would be a "orpletedeparture from previous praotioe

as established both in England and in this country."23

The decision in Loewe v. Lawlor is of great im-

portance because the Supreme Court took the position

(1) that the Sherman Act applied to labor oombnations;

(2) that secondary boycotts affecting interstate ommerce

were illegal under it; and (3) that suits for damages

might be brought agalnst the individual union mebers

under its terms.24

On the rendering of the decision the companyes
suit went back to the cirouit court. After a trial last-

ing from October 13, 1909, to February 4 1910, the Jury,

6 622 ta .Patterson (1893), 55 Fed.605,* 622.

23Louis B. Boudin, "The Sherman Act and Labor
Disputes: II." Columbia Law Review,XXIX, (January,1940), p. 20*. .

24Berman, p. 86.
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having been instructed by the court to return a verdict

for the oompany, assessed the damages at $74,000. In ac-

cordance with the law this amount was trebled by the

court. The addition of oosts brought the total to over

$232,000. The Circuit Court of Appeals sent the case

back for retrial and another verdict was entered against

the Hatters for over $252,000. They appealed this Judg-
ment all the way to the Supreme Court again and on Janu-

ary 5, 1915, the Supreme Court affirmed the results

reached in the lower oourt.25 The Court considered at

length whether the individual members of the union should

be liable for the acts of their offioers and decided in

the affirmative because the members, who knew of the boy-
cott, had continued to pay their dues and support their

officers while the boyoott was being conducted. Not

until 1917 was the company able to collect the damages

which had been awarded it.26

The Danbury Hatteras case was to be the leading

precedent for bringing labor under the Sherman Act. Apart

from the arguments about the meaning of the common law,

the most glaring inadequacy of the Supreme Court was in

accepting the reasoning of Judge Billings in the Amalga-

mated Council case27 in which he said that, while the

251Swor v. ew (1915) 235 U.S. 522, 534*-536.
26Berman, p. 87.
27 ted tes . Amalamated Worki men's

cou.iLor~~, :o(lI3),'554.d. .
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Congressmen had been originally thinking only of business

combinations, they had let the subject so broaden in

their minds that they drafted the statute to include labor

as wll.28
It should be remembered, however, that counsel for

the union must not have submitted any material to refute

this statement.

On the whole, it must be conceded that the

opinion of the court rests on very thin legal ground and

that it was retrettable that this case served as the

precedent to bring labor under the Sherman Act for almost

thirty years of litigation.

The toeers Contem Cae

Although this oase i customarily referred to in

connection with the Sherman Act it aotually has very little

relevancy. The American Federation of Labor in May 1907,
placed the Buck Stove and Range Company on a 'we do not

patronise" list in its magasine, the an Fderationt

and thereafter sent out circulars for a nationwide boycott.

The company secured an injunction in the Federal

Court against the officers of the American Federation of

Labor *ar.ying on activities in connection with the boy-
cott. The injunction was ignored and as a result Gompers

and several other officers of the Federation wre sentenced

28 ra, pp. 20.
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to Jail for contempt of court. This case was merged with

the injunction case and both were appealed to the Supreme
Court.29 In the mean time, the Buck Stove Company came

under new management. The labor dispute was then settled

and the injunction dismissed at the request of the com-

pany. The contempt case was dismissed later by the Court

on technical grounds.

The firm's petition for an injunction had alleged

that its interstate commerce was restrained, but it had

not asked for relief under the provisions of the Sherman

Act. The defendants took the position that because they

had used the printed word to further their ends, no court

had the right to enjoin the boycott. The Court completely

reJected their position saying, WTo hold that the restraint

of trade under the Sherman Antitrust Act, or on general

principles of law, could not be enjoined would be to ren-

der the law impotent. "30

Hitchuan v~Zitchel

This case is important only for the fact that the

District Court for the Northern District of kst Virginia

issued an injunction against the United Mine Workers because

they were, in the mind of the court, an illegal organiza-
tion under the terms of the Sherman Act. The case arose

29oer v. Buclk toe andM La ae Co. (1911),221 U. . 414
30.Ibid . Pp. 438-439*
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over the fact that the Hitohman Coal and Coke Company was

trying to enforce a yellow-dog contract against its

employeeg.31

The court felt that the union's attempt to get

Hitohman to deal with it and to organize XIts workers was

oarried out in pursuit of the union's unlawful purpose to

monopolize mine labor and suppress the West Virginia coal

industry,. "By reason of its unlawful organization, pur-

poses and practices as hereinbefore set forth," said the

oourt, 'this organization, combination, or union, as now

constituted, is unlawful, and under the law, therefore, has

no right to seeok plaintiff's employees to be*oomo members

thereof or to becom party to its unlawful purposes and

practices * 32

The injunotion was made perpetual. The Circuit

Court of Appeals denied the position of the lowor oourt

that the United Mine Workers was an illegal organization.
It held that the union had a right to induce the workers to

Join it, and that they might lawfully Join.33
The oompany appealed the case to the Supreme Court

and in December of 1917 the Court ruled that yellow-dog
contracts could be enforced and that, therefore, the union

31Ete1an o.l .and Co --...V. A Itb*l. (1912),
202 Fed. 512.

32Ibid., pp. 556-557
3d633fltellv, tchh n Coal Co. (1914), 214Fd*. 685.
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was inducing a breach of contract which was enjoible.34

Although the Supreme Court made no mention of

the Sherman Act, this case is worth noting because the

District Court had tried to rule a union illegal per se.

It was not until the passage of the Clayton Act that the

possibility that this could happen again was finally

blocked.35

Although the BiCglixb common law courts had

issued injunctions only to protect tangible property in-

terests from irreparable harm, the American courts want

further and found that intangible business interests such

as customers and production were also property interests

to be protected by the injunction. Although injunctions
had been comon before the advent of the Sherman Act they

ware much easier to get when restraint of trade also became

an enJoinable crime* After cotinued agitation against the

misuse of the injunction the Clayton Act of 1914 was passed.

It was termed the "Magna Carta of the labor movement"

34 Ctch"aCoal nd C Co1; v. )itbhell (1917),
245 uv Be 229*11)

350ection 6 of the act said that Onothi con-
tained in the. antitrust laws shall be construed to forbid
the existence and operation of labor . . . organisa-
tions, no*r shall such organisations, or members
thoreof, be held or construed to be illogal combinations
or oonspiracies in restraint of trade, under the anti-
trust laws.*
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because it supposedly prohibited issuing injunctions in

labor disputes. The seotions of the Act relevant to labor

are as follows:

Section 6. That the labor of a human being is not
a commodity of commerce. Nothing contained in the
antitrust laws shall be construed to forbid the
existence and operation of labor, agricultural, or
horticultural organizations, instituted for the pur-
pose of mutual help, and not having capital stock
or conducted for profit, or to forbid or restrain
individual members of such organisations from law-
fully carrying out the legitimate objects thereof;
nor shall such organizations, or the members thereof,
be held or construed to be illegal combinations or
conspiracies in restraint of trade, under the anti-
trust laws.

Section 20. That no restraining order or injunction
shall be granted by any court of the United States,
or a Judge or the Judges thereof, in any case between
an employer and employees, or between employers and
employees, or between employees, or between persons
employed and persons seeking employment, involving
or growing out of, a dispute conoerning terms or
conditions of employment, unless necessary to pre-
vent irreparable injury to property, or to a property
right, of the party making the application, for
which injury there is no adequate remedy at law,
and such property, or property right must described
with particularity in the application, which must be
in writing and sworn to by the applicant or by his
agent or attorney.

And no such restraining order or injunction shall
prohibit any person or persons, whether singly or in
concert, from terminating any relation of employment,
or from ceasing to perform any work or labor, or
from reoommending, advising, or persuading others
by peaceful means so to do;or from attending at any
place where any such person or persons may lawfully
be, for the purpose of peacefully obtaining or com-
municating information or fronm peacefully persuading
any person or to work or to abstain from working;
or from oeasing to patronise or to employ any party
to such dispute, or from recommendign, advising or
persuading others by peaceful and lawful means so
to do; or from paying or giving to, or withholding
from, any person engaged in such dispute, any strike
benefits or other moneys or things of value, or from



peaceably assembling in a lawful manner, and for
lawful purposes; or from doing any act or thing
hiich might lawfully be done in the absence of
suoh dispute by any party thereto; nor shall any
of the acts specified in this paragraph be con-
sidered or held to be violative of any law of the
United Sttest 36

Section 16 allowed private citizens to go into a federal

court and ask for injunctive relief against violations of

the Sherman Aot.

Thp lexacase

In the Duplex case the *Magna Carta of the labor

movementn fell flat on its legislative face. The Duplex

Printing Press Company of Battle Creek, Michigan, was one

of four companies which manufactured newspaper presses in

the United States. The three other oompanies had been in-

dueed by 1913 to recognize the International Association

of Machinists and to grant an eight-hour day and a minimum

wage scale. The Duplex Company refused to recognize the

union and continued to operate on an open shop basis

with a ten-hour day.

Two of the three other companies notified the

union that they would terminate their contracts if the

Duplex Company could not be induced to sign a union agree-
ment. The union called a strike at the Duplex plant but

only seven of the more than two hundred Maohinitas walked

out. The union then instituted an elaborate boycott on

3638 .'g: :a.., (1914).
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the presses of the Duplex Company especially around Noew

York where the bulk of the company's business was done.

The company found it impossible to deliver their presses

or to service or install them if they were delivered and

so applied to the courts for injunctive relief under the

terms of the Sherman Aot. The union naturally oontended

that the Clayton Act prohibited the courts from issuing

an inJunotion. The lower courts found in favour of the

union but in January of 1921 the Supreme Court found that

the injunction had not violated the term of the Clayton

Act. The court found that the Aot was only declaratory of

the law as it previously stood. Concerning Section 6, the

Court said:

There is nothing in the section to exempt such an
organisation or its members from accountability
where it or they depart from its normal and legiti-
mate obJects and engage in an actual combination
or conspiracy in restraint of trade. And by no
fair or permissible construotion can it be taken as
authorizing any activity otherwise unlawful, or en-
abling a normally lawful organisation to become a
cloak for an illegal combination or conspiracy in
restraint of trade as defined by the azgtrust laws.37

Put in other words, the Court found that the Clay-

ton Act protected labor only when it was pursuing its law-

ful objectives. A boycott oould not be considered a law-

ful objective because the Sherman Aot made it illegal. As

to Secotion 20, the Court found that the Aet's protection

was given only to disputes between an employer and his own

37Duplexinti Coo v. Deer
(1921), 254 u.s 443 9
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employees. Other workers involved in the dispute could

not claim protection if they did not fall into this cate-

gory. Commenting, the Court said:

Nor can Section 20 be regarded as bringing in all
members of a labor organization as parties to a
"dispute concerning terms or conditions of em-
ployment" which proximately affects only a few of
them, with the result of conferring upon any and
all members, no matter how many thousands there
may be, nor how remote from the actual conflict --
those exemptions which Congress in terms con-
ferred only upon parties to the dispute. That
would enlarge by construction the provisions of
Section 20 which contain no mention of labor or-
ganisations .36

By such means the Court was, in effect, able to

interpret the Clayton Act out of existence, but for two

things labor organizations wre no longer in danger of

being termed illegal per se as they nearly were in the

Hitohman case; and there was now nearly double the chance

of labor being hampered by the Sherman Act because of the

Clayton Act provision allowing private citizens to seek

injunctions where before the government had been the only

one allowed to institute such proceedings.39

,The ....orjogado.~Can.s

In March of 1914 the Coronado Coal Company de-

cided to cease recogniszing the United Mine Workers of

America. A bitter strike broke out and violence ensued.

The union members seized the mine and burned the tipple

38Xbid., p. 472.
39Berman, p. 103.
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and the surrounding buildings.

In September 1914, the company brought suit for

triple damages under the term of the Serman Act alleging

that the union sought to restrain and monopolize inter-

state commerce in coal. In 1922, the Supreme Court de-

clared that while the acts of the union were illegal,

"coal mining is not interstate commerce, and obstruction

of coal mining, though it may prevent coal from going into

interstate commerce, is not a restraint of that commerce

unless the obstruction to mining is intended to restrain

commerce . . . or has necessarily such a direct, . . .

effect . . . that intent reasonably must be inferred,"4o
In 1925 on the basis of new evidence the case

again went to the Supreme Court.41 The company was able

to get a union official to testify that the United Mine

Workers wanted to keep all non-union coal out of the market

and in pursuance of that end the strike had been organized.

The Court now determined that since the intent of the union

had been to interfere with interatate commerce it was

guilty under the Sherman Act. Chief Justice Taft, de-

livering the unanimous decision of the Court, said:

40UntedMieWrrs v. Coronado Coal Co.(1922), 259 . . , -

41Coronado Coal Compan v. United Mine Worker
(1925), 268 U.S. 295.
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The mere reduction in the supply of an article
to be shipped in interstate commerce by the 1-
logal or tortious prevention of Its manufacture or
production is ordinarily an Indirect and remote
obstruction to that commrce. But en the intent
or thoo aw ull. r'ev.nt atr-o

th i-a - -i a_ttcore aa aune
At * *. Wtho rko '" subst itlaovIf nslbn
aFthe s'cond trial in this oase tendin to show
that the purpose of the destruction of the mines
was to stop the production of non-union coal and
prevent its shipmaet to market of other states
than Arkans*s, where it would, in competition,
tend to redueo the price of tbh commodity and af-
fect inJuriously the saintenanacp of wages for
union labor in oometing mines.42 (Itallo mine.)

In this case the court tbDught it relevant to look at the

intent of the union and to see how substantial the inter-

ference was. In boycott ca"s the Court did not think

this examination relevant.

The Leather Wrkers Cas

The next time the pure strike situation was ex-

amined was in United Leather Workers International Union

v. Nsrkert and Meisel Tru ompany.43 The oompany al-
leged that a strike of Its eaployes* had prevented the

filling of orders, ninety per Cent of which were bound for

interstate commerce. Again, objectives and intent were

the main basis of the decision.

42Ib.idp P. 310.

43United Leather Workers v. brkert and Meisel
Trunk Co. (1924), 265 U*S. 457.
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The Court usually found that the intent of a

union in a strike case was to further its *oeconomice objec-

tives while in the boycott oases the union was trying to

restrain interstate commerce. A more logical interpreta-

tion would be that strikes seemed like legitimate aotivi-

ties to the Justices while secondary boycotts did not

agree with their economic views.

The manufacturers of millwork, building con-

tractora, and the carpenters union in Chicago operated

under an agreement whereby the manufacturers and oon-

tractors would employ only union carpenters, and the oar-

penters agreed that they would not install millwork pro-

duced under non-union conditions. In November of 1926 the

Supreme Court found that the purpose of the agrement was

to keep outside millwork from coming into the city of

Chicago, and that this was clearly a violation of the

herman Aot.44

Prior to 1921 the firms engaged in quarrying and

cutting limestome in the Bedford-Bloomington district of

Indiana operated under a collective agreement with the

Journeyman Stone Cutters' Association of North America.

44go _! (1926), 272 11.e 54
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In April of 1921 the union and the companies were unable

to reach an agreement and a strike resulted.45
The operator set up company unions and reopened

the quarries refusing to meet with any of the representa-

tives of the old union. It therefore ordered its members

who installed the atone on buildings to refuse to handle

any of the Bedford stone. The Bedford Cut Stone Company

and twenty other concerns brought suit for an injunction

in the District Court. The two lowest courts dismissed the

injunction but the Supreme Court on April 11, 1926, found

the union guilty of violating the Sherman Act.46 This

decision reaffirmed that of the Duplex case and made it

clear that the Supreme Court looked on secondary boycotts

as per se violation of the Sherman Act. Justice Brandeis

and Justice Holmes entered a strong dissenting opinion

based on an application of the rule of reason arguing

that the union was effecting a reasonable restraint in

light of surrounding ciroumstances.47
The decision in the Bedford case did much to in-

crease labor's agitation for new legislation exempting it

from the operation of the Sherman Act.

45Berman, p. 170.
46 Oford Cut Sto Cov Journe Ai t ne

Cutters' Assoc a r a .. 37.

47Lila Abramson, 'Organizsed Labor and the Anti-
trust LawsT AntitrustB letin, III, No. 5 (September,
October, 9S),.5io. ..
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In 1932 labor's long struggle was rewarded with

the passage of the Norris-LaGuardia Act. The Act virtually
stripped away the powr of the Nderal Courts to grant in-

Junctions in a labor dispute. It provided a broad defini-

tion of a labor dispute and declared that *the disputants

need not stand in the proximate relation of employer and

employee.' Section 2 of the Act also declared that the

public poliey of the United States was to foster oollective

bargaining and tbhe right of the individual worker to choose

hig bargaining representative.

The New Deal era shook loose the conservative

roots of the Supreme Court. The Court declared the new

National Labor Act oonstitutional in 1937 and labor waited

with bated breath to see how the Norris-LaQuardia Aot

would affeot the court's application of the Sherman Aot.

@w~~0z

In Apex Hosiery Company v. Leader,48 the Supreme
Court found it utneessary to refer to the Norris-La-uardia
Act. The Hosiery WorkersI Union in attempting to organize
the Apex Company had staged a altdewn strike and seized and
held the plant for over a month. They destroyed equipment
and prevented the shipment of a great quantity of hosiery

4_ex..oi.ryCo. v. Leader (1940), 310U.S. 469.



42

which had already been completed prior to the strike, and

most of which was bound for out-of-state customers. The

company could have sued in the state courts who, no doubt,

would have found in its favor, but preferred recourse to

the Federal Courts where they could get triple damages

awarded under the terms of the Sherman Act. Since the

case was obviously of the strike variety and not a secon-

dary boycott, the Court looked into the intent and objec-
tives of the strikers. In examining this aspect of the

case the Court saidt

It is plain that the combination or conspiracy
did not have as its purpose restraint upon competi-
tion in the market for petitioner's product. Its
object was to compel petitioner to accede to the
union's demands and an effect of it, in consequence
of the striker's tortious acts, was the prevention
of the removal of petitioner's product for inter-
state shipment. So far as appears the delay of
these shipments was not intended to have and pd
no effect on prices of hosiery in the market.

The Court felt that the intent of the strikers

had not been to influence prices or to interfere with

interstate commeroe and, therefore, under the intent and

objectives doctrine used in the strike cases, the suit

against the union was dismissed.

The Court also re-examined whether the Sherman

Act was meant to apply to labor. In discussing this par-
ticular aspect of the case the Court said:

A point strongly urged in behalf of the re-
spondents in brief and argument before us is that

49Ibid., p. 501.



Congress intended to exclude labor organisations
aznd their activities wholly from the operation of
the Shermsa Act. To this the short answer must be
made that for the thirty-two years which have
elapsed since the decision of Loew v. Lawlor,
208 U*S. 274, this Court, in its efforts to deter-
mine the true meaning and application of the
Sherman Aot has repeatedly held that the words
of the Aot, OEvery contract, combination * . . or
conspiracy in "straint of trade or commerce3 do
embrace to some extent and in some aircumstances
labor unions and their activities; and that during
that period Congress, although often asked to do
so, has passed no act purporting to exclude labor
unions wholly from the operationof the Act. On the
contrary Congress hba repeatedly enacted laws re-
strictig or purporting to ourtail the application
of the Act to labor organisations and their activi-
ties, tbus recognisi that to sow extent not
defined they remain subject to it.>0

It can be certainly said of Judge Billings' decision in the

amalgamated case that 'the evil men do lives after them.3

.DinntgC oase

The present application of the Sherman Act to

labor was largely det*rmined by the Supr"me Court in the

case of United States v. Hutcheson.51 In 1939 the Car-

penters' Union became involved in a Jurisdictional dispute

with the Machinists' union about who should get the work of

dismantling oertain machinery at the Anheuser-Buseh plant

in St. Louis. The oompany gave the work to the Machinists

and its employees belonging to the Carpenters' Union went

on strike and picketed the plant. The Carpenters also re-

quested, through airculars and advertisements, that all

5OIbid., p. 487*

51Uzted States v., ittheson (1941), 312 U*.S219.



their members and friends cease buying Aheuaser-Busch beer.

Hutoheson and other officials of the union we" prosecuted

criminally for having violated the Sherman Act. If the

Danbury Hatters' case was still good law then there was

no doubt that the Governmnt would obtain a conviction

Justice Frankfurter, one of the authors of the

Norris-LaGuardia Act, wrote the opinion for a divided

court. He found that, "whether trade union conduct con-

stitutes a violation of the Sherman Law is to be deter-

mined only by reading the Sherman Law, Section 20 of the

Clayton Act andthe Norris-Lafuardia Act as a harmonising
text of outlawry of labor conduct."52 In finding Hutcheson

and the Carpenters not guilty of a restraint of trade, he

saids

So lo as a union acts in its se-interest
and does no comubine with Aon-Abo -o--s-the
111t and theilit uder o nn 20are not to
be distinguished by any Judgment regarding the
wisdom or unwisdom, the rightness or wrongness,
the selfishness or unselfishnes of the end of
which ~h particular union activites are the
means.3 (Italics mine. )

By combining the Clayton Act and the Norris-LaGuardia Act,
Justice Frankfurter was able to show that all union conduct

described in Section 4 of the Norris-LaGuardia Act was not

only nonenJonable in federal courts but also had become

52Dbid.,, p. 231.
p53Ibid.p 2321.

p. 232.
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absolutely lawful for all purposes under federal law.54
He did this by pointing out that had the company

sought an injunction it would have been refused and there-

fore he could not see that what was unallowable on the

equity side of the court should be allowable on the

criminal side.

Justice Frankfurter's real problem was getting

rid of the precedents established in the Danbury Hatterst,

Duplex, and Bedford Cut Stone cases. Howver, it seems

amasing that instead of overruling them, he went through

elaborate reasoning to show that Congress, in effect, had

overruled them. If he had simply overruled these cases it

would have left the courts free, under the Sherman Act to

deal with union practices designed with the specific in-

tention of restraining the market.55

The Aen Bradley Cae

The Court dictum in the Hutchecon case to the ef-

feot that a union was not guilty under the Sherman Act as

long as it did not cabine with non-labor groups was tested

in'1945 in the Allen Bradley Co. v. Local No. 3, Inter-

national Brotherhood of Electrical Workers.56

54Charles O. Gregory, bor ndt Law 2nd ed.
rev., (New York: W. W. Norton & Co.I, p. 283.

55gIbid, p. 277.

56Alen -Badley v. Local *o 30 Internaional
Brotherhoodo cc rca r , .k.fi~~~~~~N 797*,
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Local No. 3 comprised almost all of the production

and installation electricians employed in the bw York area.

The union had been able to get the olosed shop from almost

every employer that it dealt with. It then forbade its

members to work on any electrical equipment not manufactured

by Local No. 3 members. The anufaoturers agreed to oconw

fin their New York sales to oontractors who employed
membors of the Local. The agreement effectively eliminated

all competition from outside the New York area, even those

who had agreements with other locals of the IMW. The

unionised New York producers had the New York market en-

tirely to themsel*ves, and they charged local consumers

higher prices than outside oonsumers.

bSoveral of the out-of-state manufacturers brought

suit against the union under the aherman Act. The upre
Court found that there was an agreement with a non-labor

group and approved a lamited inJunction to prevent its

e*ff*ots. Justice Blaek, speaking for the Supreme Court,
indicated clearly that the Nutche*on doctrin iLa here to

stay and that a labor union i p*rfeotly free under

federal law to create and maintain any kind of market

eontrol, as long as it achieves this result without the

connivance of eployers and entirely through the exer-

oise of conduot fairly described in sections 20 of the

Clayton Act and 4 of the Norris-LaGuardia Act -- including
of o0urse, the secondary boycott."57?

57Gregory,r p. 281.
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A union, because of the decisions in the Apex

and Huthobeson cases, is able to participate in any knd

of economic coercion as long as no employer group ia in-

volvod. This may inolude setting prices, dividin mar-

kets, and instituting uneconomical work-rules praotices.
The intent, objeotives or results of the unonts conduct

is not examined. It is not to be wondered that some man-

agoement groups are concerned.

h aHurt Case

During a strike by a truok drivers' union in

1937 against Hunt, a member of the union was killed. A

partner in the trucking firm was indioted for the murder

but was acquitted. Later on the Union was able to get a

elosed shop agreement with most of the truckng oompanies

in the area and seo4"d an agreement from the A & P chain

store, who used Huntes trucks, that they would not do busi-

ness with any non-union company. Hunt earnestly sought an

agreement from the union who refused to deal with him.

Hunt lost his contract with A & P and was unable to obtain

any other contraets with the result that he was foroed out

of business. His appeal for relief unoder the terms of the

Sherman Act was dened in theSupreme Court8 even though

it was obvious that the union was pursuing no economic

obJeotive except revenge.

t v. Cruabooh, (1945) 325 U. . 821.
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There is on. other set of oircumastanoes, ibere

the Supreme Court will still find a unilon liable to the

provisions of the Sherman Aot, boesides the conspiri with

management.

In the case of Columbia River Packers Assocla-
tlon v. Hinton,59 the Supreme Court hold that a controversy

betwen a fisherman's union and a packers' association was

not a "labor dispute" as defined in Beotion 13 of the Norris-

LaGuardia Act.

It would appear that any association of sellers
that does not moot the Uorris-LaQuardla defini-
tion of a labor dispute canneot soure for itself
the protection of the Act. In addition, to the
extent that these assoiatieon fIx or attempt to
fix the price and other terms and conditions of
sale of the products or services of their embers,
thboy run headlong into the Shpbmn Aot's per so
condemnation of price-fixing.

A union must therefore be a representative of employees and

not an association of independent entrepreneurs.

The Attorney General's Committee umarised the

present status of labor under the Sherman Act. The Com-

mittee said that commerocial restraints by unions may be

vulnerable to antitrust prooeedingst

....... Ri.e .P .ersso.....IAtion v. Jlntlon(1943), 315 u. l. I43.

60Dale G.Go Briknr t
Action (IndustrIal and Labor R.it iRi Z IInu-
m:Z....96o0) pp. 247.
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(1) 1bere the union engages in fraud or violence
and intends or acieves some direct commercial
restraint;

(2) Where the union activity is not in the course
of a labor dispute as defined in the Norris-I-aGuardia
Act. Construing this statutet the Supreme Court
has r*eognised its rsponsibilty to try to recon-
cile two declared Congzesional policiss. The one
seeks to preserve a competitive business economy;
the otr to preservo the rights of labor to organ-
ise to better -its conditLons through an ageney of
collective bargainng Accordingly, its task is In
each case to determe how far Congres intended
activities under on of these policies to neutralize
the rsults envisioned by the other* Accomplisi
this task may require glin ontent to the Norris-
LaGuardia Act's general definition of "labor dis-
pute*, Wb have notd that recent decisions suggest
that courts may infer Congressional Intent to apply
antitrust to those labor aetivitiss, not sanctioned
by the Taft-Hrtley Acts which alm at direct com-
mreial restraint.

(3) Where a union combines with some nonla or group
to effset some direct commrcial restraintl

6lu,g ,t zw Geonral' tioal oC ittee to

erra~tfrl ii IOf.f`, 1,501, pp. 299-300*



CNAPR IV

LABOR AND THE MONOPOLY QUESTION

To many people the question of whether labor in

a monopoly has great significance particularly in dis-

cussing the application of antitrust laws. The word

monopoly itself has ugly connotations for the average

citisen. It depicts unilateral powr and the ability to

exploit. The National Association of Manufacturers con-

sider unions to be vicious monopolies who have somehow

been able to trick Congress and the courts into giving

them freedom from a law that everyone else must heed --

namely, the Sherman Act. Wolman writes for this point of

viewt

It is not, nor could it have been, the inten-
tion of Congress, the Executive or the Courts to
create or protect organisations whioh would exer-
cise monopoly pours over the supply of labor,
and thus be able to impose their will on agencies
of governunt, the public, business and employeesboth union and nonunion. The laws wre intended
to protect the creation and operation of voluntary
associations, subject to the sam responsibilities
and curbs to which all organizations must adhere in
a free democracy.1

There are at least three different ways of look-

ing at the labor monopoly question. One group sees labor
as a monopoly because of corrupt practices. The question

....lii l j' ' iii i-- ..

1L o Wolman, o rP r (New York: National
Association of Manufaotar7rs, Jp. 1.

5,



of labor as a monopoly is rhetorical to them -- "anyone can

see that it is.*" They support this position by posLng a

rather loose definition of monopoly and by making broad

generalisations based on little evidence. Wolman again
speaks for this group:

Monopoly power can be described as the possession
of power by an individual or a group to control
the supply and fix the price of needed goods and
services. On this basis, there can be no doubt
that international unions posess monopoly powers
in some of the basic industries of the United
States. They virtually control the labor supply of
these Industries and have proved on many occasions
their ability to dictate the terms on which the
services of labor are available to p oduce the
goods and services the nation meeds.

Mr. Wolman goes on to say that, "employers and

their employees must accept the terms fixed by the inter-

national union; the members of the local union and the

local bargaiing agents have nothing to say about these

terms."3 This may be true in a minority of oases; however,

it does not woneessarily man anything if "monopoly" is

properly and rigidly defined. He actually advocates that

unions should be abolished as the first step in the process

of returning the United States to a perfecotly ompetitive
economy.

Killlingsworth does not agree with Wolmants

remarks t

Monopoly oommonly means exclusive control of
commodity or service in a particular market. If

p.S~.
3lbid., p. 1.* I

d sp l



it is argued that a degree of market powr is
tantamount to monopoly, then firms engaged in
monopolistico competition -- and this means most
firms --are also monopolies. But this is not
the usage of the layman, who has been taught by
generations of politilcians to abhor monopoly.
In the political arena, monopoly is a lot like
sin -- everyone says that he is against it, in-
cluding its praotioners.4

In other words among eoonomists there is obviously not

one simple definition of monopoly (Mr. Chamberlin not

withstanding). Further on, Killingsworth says:

The knowledge which many distinguished
economists have concerning union behavior seems
to be confined to garbled heresay; others of
them have beengeatly impressed by a few activi-
ties of a few unions in a few localities. They
are even more impressed by what they think unions
may get around to doing sometim n the indefi-
nite future. When these eoonomists introduce their
caricatures of union behavior into "models of per-
fectly competitive systens, they conoclude that
union practices are a leading menace to compe-
tition.5

Wolman does note some of the corrupt praotices
which he believes illustrate that unions are monopolies.

These inolude: restraints of trade and price fixing which

are per se violations of the Sherman Act for a business
firm; dividing territory which again is a per se offense

for a business firm; regional monopolies as in the Allen
Bradley case;6 banning new products and processes;

4Oharles C. Killingsworth, 'Labor Monopoly and
All That,' Industrial Relations Research Association,
Proceedingcs of the =~Ath Annual fet.n(1l),p&24mmS (1955)8 pe 224.

5bi b p. 227.

68ura, p. 45.



featherbedding; keeping the supply of labor short by main-

taining a closed shop with a closed union; the ability to

engage in Jurisdictional strikoe and boycotts; and the use

of coeroion and compulsion to foroo people Into unions

against their will.7

It must bo acknowledged that some of the above

criticisms of labor organizations are true but most of them

have very little to do with antitrust policy. These are

problems of public policy and will be solved by now labor

silaton, new antitrust laws or hrsher application
of the old ones. The "bad praotices' group is not inter-

ested in getting rid of monopoly in the economy, but in

getting rid of unions.

There is a second group of people who feel that,

while unions are fine, they should not be allowed to exer-

cise a monopoly in what is usually termed the labor market.

These people make the mistake of comparing the labor market

with the product market and suppose that actions that com-

prise a monopoly in the latter, automatioally comprise a

monopoly in the former. Moreover, onoe they have identified

a monopoly they believe that the same remedies which suf-

ficed in the product market are appropriate in the labor

market. It may well be that monopoly in the labor market

will require legislative action, but such laws must be dif-

ferent from those concerned with the product market.

7Wolman, p. 26.



Fredrio Meyers boa put the situation very wells

If unions do monopolise anything, it is labor
services. Certanly the relation betwen a unton
and that which it 'monopolizesm is quite different
from the relation betw*en a business monopoly and
that which it monopolies. Ther* -is no right of
property of the labor union in the serviase of its
mmbers. In fact, legally and in many ways, prace-
tically speaking, collective brgaii is not
concerned with arriving at a contract of sale and
purchase. A uton' pwr is moderated in a funda-
mental way unlike any threat to the power of a
busn $asamonopoly Its dpenden upon the con-
tinutd attachmn of Its mmbers, and their nde.-
pend*nt meed for contied inoam. The reality
of this threat is made olear by the at-least-
occasional instances of lost strikes and suocess-
ful deoertification elections. imagine abusiness
monopoly which would lose its power if its product,
say ingots or metal, should vote that they diogt
any longer want to be sold by the monopolist!0

As Congress said in Section 6 of the Clayton Aott

"the labor of a human being is not a oommodity or article

of commerce.* Re*leroh today has ertaoinly not disproved

this.9

There is a final group whibch feels that uions

have sme effect on the product marklt. This effect may

in some instances, Omount to a violation of antitrust prin-

ciples. These individuals believe it in imaterial whether

unions have a monopoly of the labor market, but if they are

affecting the product market then it would be legitimate

for the goverzmnt to end this influenoe.

8Fredrio Meyers, "Union Antitrust Laws and In-
flation," a on tt e, I (Bummer, 1959),
p. 38.

9Arthur M. Rosss, =d
(Berkeleyt University of Cali ii is
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It must be admitted that there is very little

statistical evidence available to back up the assertions

of this group. It has not been proved that labor has a

significant offect on the product market. This group,

however, has at least realised that the only legitimate

conaction between antitrust and labor is in the preven-

tion of union interference* in the produect market. The

group has not involved itself in questionswhioh are not

the proper concern of antitrust legislation such as

industry-wide bargaining and featherbedding. These areas

aro, of course, appropriate for labor legislation but are

not in the narrow area of antitrust. In addition, labor

should not be included under antitrust laws designed for

busilnes monopoly. Although it is always tompting to

make analogies between labor and business, it is not

necessarily a wise ourse to follow and very often leads

to mistakes.

Su ted endiej fo Labor on io

Sine the National Association of manufacturers

views unions as monopolis because of their corrupt prac-

tices, they propose to remody the situation by making the

practices illegal. Wolman, as the group's spokesman,
suggests that amendments be made to fedeoral and looal

legislation so that the following obJectives are realizosed
Real bargaining at the local level and an end to
the doination of bargainng by international
unions;



An end to compulsory union membership in any
form;

An end to organisational picketing to force
people into unions;

A ban on boycotts and on clauses in contraots
which provide for boycotts against other Sem-
ployersX

A ban on economic waiste In the form of r"feather-
beddn*" restrictions of output, unneeded
employees, and refusal to allow new machines or
processes to be used;

A modification of th doctrine of federal pre-
emption so that state and local authorities can
reassume the*ir responsibilities In labor-
manaement matters

A prohibition against the use of union funds and
union sta.f employees for partisan political
purposes.

It is apparent that this group, while invoking
the name of antitrust and monopoly, does not make sugges-
tions having very much relevance to either issue. However,
it must be admitted that if their proposals wre ever taken

seriously there would be a great ohange in the Lnfluence of

unionism in the United States.

Following Wolman are persons somewhere between

the John Birch Society and the conservative win of the

Republican Party. Iserman ranges rather close to the far

right in his proposals. He sayst

Congress should forbid the representatives of
employees of different employrs to cembine or con-
spire together, or to subject themselves to oomon
control in their bargaining activities, or to
strike at the same time by agreement with each
other., . .

1OWolman, p. 30.



Now, Congress at the same ti should forbid
competin employers to cobin or oonspire to-
gether in fixing temrs or conditions of employ-
Ment to the sam extent that it forbids their
employees to oomb or conspro together or to
subject themselves to oomn control . .11

Iserman also makes provilsions in his proposals
against unions whipsaw a weak employer by saying that

'the law would forbid conspiracies between the bargaining

agents, and collusive solecting of firms to strkl.12
Donald Richberg, another "oonservative" offers

these proposals as a panacea to the monopoly problem:

Proposition 1. The areation and exercise of
mnopoly powers by labor unions should be made
unlawful. [Richberg does not define "monopoly
powers ]

Proposition 2. Compulsory unionism, a form of
involuntary servitude, should be abolished by
law. This is a duty of Congress under the Thir-
teenth Amendment.

Proposition 3. The right to strike should be
qualified and limaited by deftnlng the lawful ob-
jects, the lawful methods, and the lawful
occasions for strikes.
Strike should be held unlawful which are:

Strikes agait the public health, safety,
and welfare;
Strikes to ompel political actionj
Strikes without a proe*edinag reasonable
effort to avoid a strike.
Strikes aonduted with the aid or toleration
of oriminal violation. 13

Theodore Xserman, Why Our Antitrust Laws
Should Apply to Labor as Well as to &WLaage ent,' Vital
S!eeos, XIX (April 15, 1953)tp. 15l

JbLA** p- 17.
13Donald R. Riohberg, b M oly A lear

andpp _..t r...., (Chao nrr-Co.,--97
pp v1I -
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Edward Chamberlin also offers a general proposal

for antitrust policys
The publi interest requires the imposition of

major restrictionsl on the monopoly power of labor..
What i neexded L a thorough-onag survey of the vari-
ous avenues through which the economice power of unions
(and of their leaders) may be most effectively re-
strained, a survey whicoh will give adequate recogni-
tion to the peculiarities of the labor market *self
and of its relationship to the product market.

Government committees and unsuccessful bills in

Congress are another source of nformation on antitrust

proposals. The enate Committee on the Eoonomio Power of
Labor Organisations made the following reeommendations:

A number of witnesses recommended an amendment
to the antitrust laws aimed at the curtailment of the
monopoly itsel*f.

No one can doubt that a bill forbidding in gen-eral terms the monopolisation of labor would straighten
out the present situation. Judge Thurman Arnold con-
ceded that point. However, hebo proceeded to explain
that it is not a practical solution. That power is
recognizsed in unions today. 'Give them that power"Arnold stated., 'but define the objectives for which
that oer can be used*

There is no way of defining the objectivesprecisely,' he exined. 'In all antitrust oases,
you will have to trust the Court to make findingsof fact, . .

Recommendation of amendments to the antitrust
laws ranged from th extremely stripngent approach
of wiping away all distinotions in the exemptions
to the antitrust laws between labor and managementand the comparatively mild but direct approach ofmaking illegal and orimal such admittedly nefariousmeans as direct production and price controls, andthe use of labor organisations coewoive power to"estrain trade for purposes whicoh are not reasonably

14Edward H. Ohamberlin, pEconomi Anlof Labor Union Power (washington . t..E~nterprie Associto n, 1958), p. 45.



related to wages, hours of labor, health, and
safety of its members. 15

The Department of Commerce, in its submission

to the Attorney General's National Committee to Study the

Antitrust Laws, suggested that an amendment be added to

Section 6 of the Clayton Act16 to read:

The term le itimate object as used herein
shall be deem ea matters directly
related to representation of employees with respect
to their wages, hours, and workLig conditions in
the establishment of their employer. The term shall
not include any demand by a union the purpose or
effect of whieh is to control or fix the price of
the employer's products or services, or to control
production, or to limit and restrict the areas in
which goods may be bought and sold, or to prevent
the introduction and utilization of technological
improvements and new processes, or to exclude the
use by the employer of certain products or ser-
vices.*17 (Italics mine.)

The scheme to alter the structure of bargaining

relationships have gone far beyond the proposal stage. The

Hartley bill, introduced in the 80th Congress, contained

provisions limiting the centralized control of bargaining.

This measure passed the House by a large margin and failed

in the Senate by only two vote. Two similar bills were

15U..S Senate Committee on Banking and Currency,
Economic PowreoLf iOns, p.

16
_ p. 33.

17lunited States Department of Commerce, Statement
Prepared for the Attorney General's National Committee to
Study the Antitrust Laws, mimeo., p. 20, as cited in Dale
G. Brickner, Labor and Antitrust Action, Industrial and
Labor Rlat o Rev, (January, 1960), p.
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introduced in the 82nd Congress. One would have amended

the Sherman Act to make it unlawful for a union to repre-

sent employees of more than one employer.8 This bill

died in the Committee of the Judiciary. The other bill

would have amended Taft-Hartley to preclude the certifica-

tion of a union which was the representative of employees

of a oampeting firm. In addition, the latter bill would

have made it an unfair labor practioe for any union to

induce a strike among employees of competing firms.19

Most of the above proposals are based on the

assumption that unions are monopolies on their face or

have a monopoly in the labor market. As has been shown,

both of these assumptions are open to extrem doubt.

Some of the recommendations suffer from another deficiency,

that of giving the courts broad latitude in determining the

intention of the legislation. It is a dangerous policy to

allow the interpretation of such statutes to be left to

the Judges, to be decided on the basis of their particular

c onomic leanings.

There is another group whose legislative sugges-

tions are based on the theory that the only legitimate
function of antitrust laws is to protect the public inter-

est when labor interferes in the product market. Douglas

Brown is a member of this latter group. He proposes:t

1al G. Bricknor, Labor and Antitrust Action,sIndustrial and Labor Relations Review, (January, 1960),
it2510.Z51.

19 Ibd., p * 252 ^
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That with respect to activities in the product
market, unions should be on the same footing as any
other groups vis-a-vis antitrust legislation, re-
gardless of whether or not they combine with non-
labor groups.

That antitrust legislation should not be ap-
plicable to any union activities in the labor market.
It is perhaps unnecessary to add that the exemption
of labormarxket activities from antitrust prosecu-
tion would not preolude legal action of other sorts
against specific activities that might be deemed
abuses, such as, for example, certain categories of
secondae boycotts, or strikes against certified
unions *2

The Attorney General's Committee on the Anti-

trust Laws also adopted this point of view in its labor

proposals

This Committee believes that union actions
aimed at directly fixing the kind or amount of
products whibh may engage in their production or
distribution are contrary to antitrust policy.
To the best of our knowledge no national union
flatly olai. the right to engage in such
aotivitie s.a

Further on, the committee makes more specific

recommendationes

Unlike the present Labor-Management Relations
Act, the Government should have power to proceed,
on its own initiative, without formal complaints
from others. A coerced employer, for example,
might find it advantageous to acquiesce rather than
complain. Thus, was the Government dependent upon
formal complaints of others to initiate actions,
some wrong to the public interest might go uncor-
rected.

Unlike the Sherman Act, such legislation should
not contain provisions for private injunctions. In

20Douglas V. Brown, 'Labor and Antitrust Laws,"
American 9arAssoiation roceedi Section of LaborRelations La..w (August, 19551, p. 2

21U. S. Attorney General's Committee to Study
the Antitrust Laws Rprt (Washington, D.C. Government
Printing Office, l950)1 'J'294-.
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the labor-anapgmnt area, private inJunctive
romedies under the Sherman Aot have, in the
past, beon subject to abuse. In any legisla-
tion, theroefore, primary reliance 1hould be on
Goverment-initiated enforcement*2

Nearly all of these proposals have some merit

(more or leoss, depending on one's political alignment) but

most of them, as should be evident, are buttressed by in-

sufficient logic. This chapter has attempted to evaluate

the vatrious positieon which have been taken on antitrust

policy and to indicate whereo they fall short.

The writer £feels that labor should not be able

to exercise influence in the product market but tfeels that

the labor market monopoly question requires separate treat-

ment. The writer's views on antitrust policy will be set

forth in the next ohaptre.

22Lbld . p. 304*



CHAPTER V

NEW LEGISLATIVE PROPOSALS

Antitrust legislation is a particularly touchy

subJect among union leaders. Any writer who takes it upon

himself to oompose antitrust laws that will specifically

apply to labor does 0o at his own peril. Labor, as has

been shown, has good reason to fear antitrust laws.

The proposals in this paper attempt to maintain

a pragmatio point of view and are not designed to re-

organise the eoonomy, nor ohange any of the basic economic

or political institutions of the country. They are con-

corned only with antitrust laws and not any of the other

thousand and one subJeots that can be dragged in under

this topic if definitions are flexible enough.

First, the Sherman Aot should be oompletely re-

pealed as far as its application to labor is concerned.

Both the Clayton Act and the Norris-LaQuardia Aot should

be left in force. This would clear the slate for the

operation of a now law, and get rid of the confusilon in

interpreting the Sherman Act.

Seoond, a new administrative agenoy, similar but

separate from the Rational Labor Relations Board, should

be set up to deal with offenses under the nw act. Unlike
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the NLRB the now ageney should have the power to hold in-

vestigations and hearingsA without some member of the pub-
lio fling a oomplaint.1 This provision will give the

board power to protect the public interest and remedy a

situation where the parties involved are either afraid

to make a complaint or find it to their mutual advantage
to refrain from doing so.

The board should have on its staff a broad range

of talents besides those of the legal profession. Indus-

trial and labor economists would be very helpful in pre-

paring the cases.

When the board finds that the law iJ being

violated it should issue a *ease and desist order," and,

if the illegal conduct continues it would apply to the

oourts for enforcement in the sam manner as the NLRB

does today. The eourt should (ideally) be a specially
constituted labor or economic court a Kayston and Turner

have suggested for the prosecution of busneas monopolies.2

After hearg the case de noveo, and determning the board's

findings to be true, the oourt would enforce the boards

order by inJunction. This would neoessitate an amendment

to the Norris-LaOuardia Act so an injunetion could not be

blookod. However, the oourt might rule that conduct il-

legal under the new statute does not ome under the

lbe Attorney Georal's Committee, ura p.61.

2Carl Kaysen and Donald F. Turner,
Polioe (Cambridget Harvard Univeorsity Press, 1959)--17254.



the definition of a labor dispute as defined in the Norris-
LaGuardia Act, If the union ignores the court injunction
it would be treated as a contempt of court and the penalty

would be left up to the trial Judge. Civil suits for

damages would not be allowed as they have served no use-

ful purpose in the past, except to harass the labor move-

ment.

Third, the main stay of the new proposals ia

to proscribe labor from exercising an adverse affoect on

competition-* The provision was suggested by Judge Put-

nam in the Patterson case when he said:

It must appear somewhere in the indictment
that there was a oonspiracy in restraint of trade
by engrossing monopoliszing or grasping the mar-
ket, and it is not sufficient simply to allege a
purpose to drive certain competitors out of the
yield by violence, annoyance, intimidation, or
otherwise. . . .3

The purpose of the Sherman Act was, as the Judge
saw it, to protect competition and not ompetitors. Un-

fortunately this interpretation of the Act did not prevail

and the courts concerned themselves with examining the

intent and objectives of those charged with restraining
trade. The new proposals would only halt union action
which was a detrlment to competition and the public inter-

est, and would have nothing to do with actions which
harmd individual competitors.

If the courts are left to their own devices,

38upra, p. 27*
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to interpret what constitutes an "adverse affect on compe-

tition," the whole Pandora's box of the common law meaning

of the terms would be opened. In order to forestall this,

it will be necessary to define precisely what is meant by

these terms. A union shall only be deemd guilty of an

"adverse effect on competition" if, by itself, or in con-

cert with another group, it significantly affects market

shares or the concentration ratio in an industry.4
The bulk of the case against a union would be

made up of economic data purporting to show that the union

had an adverse affect on competition by changing the con-

centration ratios of an industry or changing market shares

in such a way that competition was lessened significantly.

(Prom this it now should be obvious why the new Board

should have a large number of economists on its staff.)

The concluding section of the bill would prohibit

unions from any influence on price and output. A proviso

would have to be attached to the effect that the seeking of

wage increases no matter how exorbitant they be or what

method is used to achieve them shall not be considered a

violation of the law nor shall any measure designed to pro-

tect the health or safety of the workers. This section is

necessary because the provision against "affecting compe-

tition" would not be apt to stop agreements to fix prices

4aysen and Turner, pp. 250-9, 101-106, 295-9.
Also J. S. Bain, Industrial 2anzation (Jw York: John
Wiley & Sons, Inc....95933 85-88, 182-
186, 201-208.
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unless they were such that they forced large operators

out of business and employers should not be allowed to

jeopardize the health and safety of their workers.

Probable Effects. of the RAw ?rapogal!

Competition is not based on brotherly love or

justice for all, but rather on the survival of the fittest.

The proposals in this paper would not affect what are

seeming inequities in the economy. The big ulnion may still

strangle the small businessman, and a firm may go out of

business for no other reason than that a union official

does not like the manager.5 The principle behind the new

proposals is the preservation of competition, not compei-

tors, no matter how "Just' their cause may be.

The proposals also have some advantages in them

for labor. There is always the possibility of the Hutohe-

son doctrime being overruled and the vague terms of the

Sherman Act being turned loose again on labor. Civil suits

for triple damages will no longer be possible, in fact,

damage suits of all kinds for violations of antitrust will

be gone.

The writer feels that the proposals would allow

recent decisions in the field of antitrust and labor to be

based on greater logic without causing a reversal of any
court decisions. The Allen Bradley case would not turn

53ee Hunt v. Crumbook, upra. p. 47.
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on the union's conspiring with management, but on the tact

that the union was able to reduce competition significantly

in one market area by refusing to install the equipment of

manufacturers from other parts of the country.6 The Hunt7

and Hutcheson8 cases would also be decided the same way.

It is unlik ly that the elimination of Hunt's trucking

business would affect the market or price of transporta-

tion nor would the carpenter's boycott of the Anheuser-

Busch cause a significant shift in the interstate market

for beer.

In both boycott and strike cases the courts, under

the new proposals, would not be interested in the intent

or obJectives of the union. The results of the union's

actions would be the criteria of illegality under the new

proposals. The union's intent or objectives are quite im-

material to the public.

A union's freedom to strike may be slightly cur-

tailed. If a strike is not in pursuit of a wage gain,

then the courts are free to determine if the results the

union seeks are legal, provided the conduct does not fall

under the exempting proviso of health and safety clause.

If the court considers that competition will be adversely

6su Ap. 47.

SuraE, p. 43.
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affected then it could rule the strike illegal. This may

make for some seeming inequities because the same con-

duct by two different unions may be ruled legal in one

case and illegal in the other. This result, however, is

in keeping with the purpose of antitrust legislation which

is to promote the public interest and not look after

private interest groups be they management or labor.



CHAPTER VI

A CONCLUDING NOTE

The writer has attempted in this paper to give

a broad summary of the relevant material aonoerning

antitrust and labor. The Sherman Act has been reviewed

from its inception, and the main Supreme Court cases have

been summarised. Hopefully, it has been shown that the

Sherman Act has not been adequate to deal with labor,

that in fact, the Act was never intended to deal with it

at all.

The question of whether labor is a monopoly is

not really relevant to the subject of labor and antitrust.

Certainly labor does not have a monopoly in the product

of any manufacturing industry although it may exert in-

fluences that are not really in line with its legitimate

purpose.

It is fairly certain that labor unions will be

subject to more government regulation in future years.
It is not clear Just what course this legislation will

take but it seems certain that some sort of labor anti-

trust legislation will be passed. The writer hopes the

legislators will not be deceived by some of the currently

popular notions of the nlation between labor and antitrust,
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and will confine themselves to the narrow area it (anti-

trust) is designed to remedy. In addition, it is hoped

that the mistake will not be made again of passing a law

on business monopoly and then applying it to labor.

The suggestion given by the writer for anti-

trust laws for labor, if enaoted, would make the adminis-

tration of antitrust mauoh better. However, it must be

admitted that empirical studies are needed to discover

to what extent labor unions do affeot the concentration

ratios and marbket sharesa in various industries.

It should be stressed again that the author

does not advocate the removal of all governmental regula-

tion of organized labor. The need for regulation is quite

readily apparent. It is the author's contention, however,

that antitrust legislation (and particularly the Sherman

Act) is not the vehicle for attacking the problem of labor

power and other labor policy questions.
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