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FOREWORD

The Institute of Industrial Relations is happy to present this, the
seventh in a series of training packages completed under the terms of
a contract between the State of California and the University of
California, Los Angeles. With funds provided to the State by the
Federal Government, the State asked the Institutes at UCLA and
Berkeley to assist in the training of state and local public managers
and employees in the conduct of labor relations. A major portion

of our role is to prepare and provide training materials.

One of the most fundamental differences between the public and private
sectors in the bargaining context is the structure of management.
Depending on the political structure of the jurisdiction, the public
sector management must, under the separation of powers principle, refer
a collective agreement to the elected chief executive and/or the
legislative body with final authority for a decision on funding.

The private sector manager typically has only to gain approval for

a collective agreement from his Board of Directors.

Equally fundamental to the differing management structures in the
public and private sectors is the presence or absence of the profit
motive. In the private sector, pressure can be exerted on the
private manager to perform at a level which will maximize production
output and minimize production losses, in order to assure profits.
In the public sector, a manager's primary function is to implement
public policy, to make decisions for the agency and to see that they
are carried out with the approval, through the legislative process,
of the ultimate consumer--the voting public. Of course, he is
responsible for efficiency - the expenditure of public funds to achieve
given public policy goals.

Given these fundamental differences, the public manager must, never-
theless, develop an integrated plan to deal with labor relations on

a daily basis, in the formal bilateral collective bargaining relation-
ship, and in the event of a work stoppage.

This manual attempts to deal with the special problems of the public
sector manager and covers such topics as the impact of public sector
unionism on the structure of public management, the building of
management philosophies, strategies, and inter-relationships for
effective labor relations, and the provision of prestige items,
incentives, and rewards through which public sector management groups
can identify themselves as managers and remain loyal to the management
position in negotiating and administering a contract.

It is our hope that this manual will be useful to practicioners

charged with responsibility for labor relations in the public sector.

November, 1976 : Frederic Meyers
Director



OVERVIEW

The materials included in this manual were selected for public
sector managers who are confronted with one of the foremost
problems in local government today -- Preparing an Effective

Labor Relations Team.

The problems of management's fragmented authority and the union's
sophistication, particularly their appeals to elected officials,
demand that managers in local government act like '"Management'

in the private sector sense,operationally and structurally.

A total strategy is emphasized -- including a disciplined, cohesive
and prepared management team, whose compensation is based upon
performance in all areas of their responsibility, and who are

represented by a qualified management advocate.

Additional background material including suggested state and local

labor relations legislation is appended.

I would like to acknowledge the special contributions of:

Donald Becker of Julian, Becker and Associates; Larry Curtis of
Musick, Peeler and Garrett; Fran LaMountain, Consultant to Management;
and Kenneth Simon of Hill, Farrer and Burrill, in the preparation of
thié manual. Special credit is due to Susan Astérita and Blair Levin
of the Institute's staff for their tireless research and writing
efforts. Special thanks is also due to Rita Stearn without whom

this project could not have been accomplished.

November, 1976 John A. Spitz



INTRODUCTION

TAB A

COPING WITH PUBLIC EMPLOYEE BARGAINING

PUBLIC EMPLOY

ER MANAGEMENT: STRUCTURES AND CONSIDERATIONS

.. Types of Organizations

. Players in the Process

. Fragmentation

. Political Activity by Unions

. Legal Constraints on Political Activity

. Further Difficulties in Policy Making

. Constraints on Governing

CALIFORNIA PU

BLIC SECTOR EMPLOYEE ORGANIZATIONS

Types of Public Employee Organizations

. Inter-Union Competition

I
I1
ITI

IV

VI

VII

Organized Labor and the Public Employee Unions
APPENDICES
Public Employee Bargaining: A Political Perspective
Union Techniques of Political Persuasion

Union Checklist to Evaluate a Worksite
Employee Relations Atmosphere

AFL-CIO Internal Disputes Plan
AFL-CIO Selected Platform Positions

Summary Statement Regarding Political Activity
of State or Local Officers and Employees

Public Employers Political Activities Manual



TAB B

THE TOP MANAGEMENT STRUCTURE IN PUBLIC SECTOR COLLECTIVE BARGAINING

. Initial Response of Local Government to Collective
Bargaining

. Problems with Typical Initial Response
. Shifts in Bargaining Structure After Initial Response

. Centralization or Diversity?

THE MANAGEMENT TEAM: A FRAMEWORK FOR EFFECTIVE COLLECTIVE BARGAINING
. Basic Management Posture Toward Labor Relations
. Building Intra-ManaQement Relationships
.. Management Structure for Negotiations

.. The Need for Coordination

CHOOSING THE MANAGEMENT ADVOCATE

.. Major Objectives in Labor Relations

.. Selecting an Agency Employee

.. A Consultant Negotiator

.. Major Considerations in Hiring a Consultant Negotiator
PROS AND CONS OF HAVING INDEPENDENT ATTORNEY AS LABOR RELATIONS ADVOCATE,
AND RELATIVE MERITS OF HIRING ATTORNEY VS. LAY CONSULTANT
MULTI-EMPLOYER BARGAINING IN THE LOCAL GOVERNMENT SECTOR

. Public Sector Management Multi-Structures

. Experience with Multi-Employer Bargaining in State &
Local Sectors -- Positive & Negative Arguments

. Applicability of the Multi-Employer Approach in Your
Jurisdiction



TAB B (continued)
APPENDICES

I Joint Powers Agreement for Labor Relations
Consolidated Bargaining -- Cities

IT State of California, Health and Welfare Code,
Article 8, Joint Operation

IIT Joint Powers Agreement for Labor Relations -- Schools

IV Pamphlet Describing Consortium Approach to Labor
Relations in Public Schools

TAB C

A SYSTEM FOR COLLECTIVE BARGAINING

Exhibit A

Exhibit B

Exhibit C
Exhibit D

Exhibit E

Exhibit E.1
Exhibit F-J
Exhibit K
Exhibit L-M
Exhibit N

Typical Employee Assumptions about Collective
Bargaining

Typical Management Assumptions about Collective
Bargaining

What Collective Bargaining Can Be

What Does Collective Bargaining Change in
Employee/Management Relations

What Does Collective Bargaining Take Away from
Employee/Management Relations

Collective Bargaining System
Collective Bargaining System Phase I
Collective Bargaining System Phase II
Collective Bargaining System Phase III

Phase IV



TAB C (continued)

Chart I Example of Detail Contract Negotiation
Project Plan in Private Sector

Chart II  Example of a Bargaining Book Outline in
Private Sector

Chart III Example of Contract Bargaining Goals
Chart IV  Contract Settlement

Chart V Contract Bargaining Status Book

CHECKLIST FOR "MEET AND CONFER"
APPENDICES

I The Strike Team
II Elements of Strike Contingency and Resolution Plans
II1 Communications and Respon51b111t1es in Event of

Work Stoppage

TAB D
MANAGEMENT COMPENSATION

. Review of Compensation Policy: Public and Private
Sector Differences

. How to Devise a Management Compensation Plan in
the Public Sector

. General Recommendations for Compensation Policy
Development

APPENDICES
I Cities Reminded to Cherish Management

II California County Management Benefit Survey,
Spring, 1975



TAB D (continued)

III City of Torrance (Management Benefit Package) (1976)

Ordinance No. 2678 Providing for Management
Benefits

Procedure for Performance Analysis and Bonus
Consideration (Department Heads)

Management Performance Evaluation Outline

IV City of Palm Springs

Resolution No. 11813 Amending the Executive
Compensation Plan

Resolution No. 11814 Amending Management,
Professional, and Supervisory Compensation
Plan

v County of Solano

Section XI - Personnel and Salary Resolution,
"Management Benefit Package"

VI Management Benefit Pamphlet - County of Ventura

VII Los Angeles County - Management Evaluation Plan

TAB E

SUPPLEMENTARY MATERIALS AND GLOSSARY

Suggested Employer-Employee Organization Relations Resolution
.. Commentary on Resolution

. Resolution - Table of Contents



TAB E {continued)

Meyers-Milias-Brown Act

Introduction to "Acceptable Bill" for Statewide Labor Relations

.. Analysis of "Acceptable Bill"

A Bill for an Act Concerning Labor and Providing for a System of Peaceful
Public Employer-Employee Relations

Glossary of Terms






TAB A

INTRODUCTION

Public sector management faces two major difficulties in handling
labor relations. The first is internal; fragmentation. Fragmentation,
the overlapping authority and power of many parties within management,

complicates the task of handling labor relationms.

The second difficulty, external to management, is the employee
organization. The organization will constrain management's ability
to set and administer policy unilaterally, creating further problems

for public sector management.

These two problems are interrelated. This section describes and

analyzes fragmentation and public employee organizations.

To begin this section, we have included an article which we believe
identifies the basic areas of concern to be dealt with in this

section and, indeed, the entire module.
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COPING WITH PUBLIC EMPLOYEE BARGAINING

There seems to be a trend among public managers newly exposed to the
process of collective bargaining to under-estimate the impact and require-
ment of effective labor negotiations. For those with exposure to col-
lective bargaining in government, the impact of this process is only

too clear and many times learned too late.

Many public managers tend to react to collective bargaining by treating
it as they would other one-time personnel problems such as applying the
provisions of the Fair Labor Standards Act or creating an affirmative
action plan to comport with Title VII of the Civil Rights Act of 1964.
Once these statutes are complied with, the public manager can devote

'

attention to other problems of government.

Unfortunately, collective bargaining is not one of those administrative
problems that is susceptible to a simple solution. On the contrary,
labor negotiations can impact upon the public manager as no other regu-
latory scheme. The unique, quasi-adversary nature of collective bargain-
ing puts pressure on public managers to be on their guard at all times
during negotiations. Employee organizations will literally take all they

can get at the bargaining table.

Samuel Gompers, leader of the American Federation of Labor, described the

goals of organized labor many years ago. His shorthand expression for union

Reprinted with permission from '"Across the Table" published by the New York
State Conference of Mayors and Municipal Officials, December, 1975, pp. 138-
143, 6 Elk Street, Albany, New York, 12207 John Galligan, Administrative
Assistant.



A-3

goals was ''more, more, more!' Public management must be acutely aware of this
basic union philosophy and realize that it is manifested by the presentation
of many demands from employee organizations during negotiations. Reacting to
unreasonable employee demands will require a degrce of insight and tenacity

not yet experienced by many uninitiated public officials.

Managers must realize how severe the impact of collective bargaining is on
the day-to-day workings of their jurisdictions and then must begin to develop

a perspective towards dealing with this phenomenon.

The roots of this perspective can be seen in an analysis of the manager's
role in government. Public management has one prime function. That function

is to make decisions in the area of government administration and see to it

that those decisions are carried out. If those decisions are perceived to be
faulty by the ultimate consumer, the voting public, then action may be taken
to insure more palatable decision-making by the government manager or his or

her replacement. Thus, the public manager is accountable for decisions as

is his or her private sector counterpart.

However, in the public sector authority may be unclear and responsibility
ineffective. Years of reaction to political motivations may have created
barriers to accountability in government as a defensive technique for the
irrational reactions created by political forces. Collective bargaining
promises to change this practice of limited authority and responsibility
because unions will demand to negotiate only with persons able fo make author-

itative decisions.
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When public employees are granted the right to bargain collectively they are

placed in a unique position vis-a-vis other local community interest groups.

They have a particularly effective method which provides a powerful input

into the resource allocation process of local government managers. In a

recent article, Professor Clyde W. Summers pointed out why collective bargain-

ing provides public employees a unique input into the budget-making process

not available to other interest groups:1

(1)

(2)

Once a majority union becomes the exclusive representative of all
employees in the bargaining unit, it becomes the official spokesman
speaking with a single authoritative voice for all employees. Thus,
dissonance or indifference in the employee group is submerged, giv-
ing the employee's voice increased clarity and force which can over-

shadow other less effective interest groups.

Through the mandate of good faith bargaining,the public manager
must meet the employee representative at the bargaining table and
negotiate until agreemeﬁt or impasse over bargainable issues. This
process is not a mere official courtesy such as meet and confer,
listening to presentations, or engaging in discussion as is afforded
other interest groups.

'""When the union presents its demands, the public official

or his representative must respond, not with evasive ambi-

guities or non-committal generalities, but with hard answers.

He must give reasons, support them with facts, and expose

his position to extended argument on each point. Ultimately,

he may be required to submit the proposed budget to critical

examination, justifying the priorities implicit in its size

and allocation."2



(3)

(4)
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The employee group is provided a closed forum for inputting into
the resource allocation process not shared by other community
interest groups. Other competing groups are not/present during
presentation and discussion of bargaining issues and may not know
of them until the contract is ready to be approved by the legisla-
tive body. The only spokesperson for competing interest groups

is the management representative who is assigned the duty to
protect the larger community interests by virtue of the representa-

tional status implicit in his or her role as a public manager.

Once an agreement is ratified, further reconsideration of the
agreed upon terms is precluded for the contract period. Thus the
binding nature of a collective bargaining agreement is unlike terms
established by ordinance or regulations which can be changed uni-
laterally by an appropriate legislative process. Under a labor
contract, changes can only be made with consent of the exclusive

employee representative.

This special procedure afforded public employees has changed the
traditional resource allocation process of government. This change,

although fundamental, is not necessarily evil.

Public employee salaries and benefits account for a large per-
centage of local government budgets. When a general wage increase
is being considered for public employees, they must compete with
many other voices crying for increased services and facilities which
are not wage related. If the employee voice is not effective, a
deserved wage increase may be easily defeated in favor of other po-

litical considerations by the public manager. Collective bargaining
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provides a method for vigorous competition by public employees
and, if functioning efficiently, can lead to fair settlements
based on objective standards such as budget limitations and

comparative pay scales.

A major implication of this evolving process is that public managers are
going to experience greater pressures for resources than ever before.
Under the traditional system or resource allocation, government managers

learned to deal effectively in a politically oriented process.

Now, collective bargaining demands a new series of skills in the area of
labor negotiations. Government leaders have no time to return to school
and learn the mystical language of collective bargaining nor can they
easily acquire skills in the art of negotiations. Yet collective bargain-
ing is here today and the public manager is held as trustee of the public

welfare in an adversary process which he or she may not fully understand.

When confronted with the prospect of bargaining collectively with public
employees, government leaders must be willing to change old patterns of
decision-making. The local executive must effectively delegate reason-
able authority to a person or group of persons assigned to deal with
labor negotiations. This negotiating body must go to the bargaining
table with a certain degree of authority to engage in negotiations. If
the bargaining team is perceived to be ineffectual by employees, negoti;

ations will be a meaningless exercise.
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Labor relations and collective bargaining are fuli-time responsibilities
which begin prior to negotiations and continue on through contract adminis-
tration and begin all over again with negotiations over new contract term.
Thus, a process is established which will become a major part of the
administrative structure of local governments. ‘It follows logically that
adequate resources must be allocated to effectively deal wifh this on-

going process.

Lee Shaw and Theodore Clark have stated the following considerations public

management must establish to effectively cope with collective bargaining:3

(A) Create Motivation in Public Management

First, every effort should be maqe to impress upon public
managers that it is their duty tobrepresent and protect the
interests of the governmental agency just as it is the duty
of unions to represent public employees. In short, the public
negotiator must understand that negotiations are a contest

most akin to the adversary system of litigation.

Second, negotiators in the public sector should be imbued

with the need to retain the right to manage. In the long run
this is of primary importance. In the private sector, success-
ful companies have recognized the need to retain the right to
operate efficiently, to utilize technological change to reduce
labor costs, and to avoid restrictive work rules. . . . Public
managers must therefore be motivated to detect and avoid

restrictive and inefficient work practices.
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Third, all persons who hold supervisory positions should be
considered part of the management team. In the public sector
there is pressure from employee groups such as the National
Education Association and the International Association of
Firefighters to include supervisory personnel in collective
bargaining units because such people have long been members
of these associations prior to advent of collective bargain-
ing. Inclusion of these supervisors in the bargaining unit
would destroy the managerial group and weaken the role of

supervisors as managers.

Fourth, an attempt should be made to provide public managers
some of the financial rewards for outstanding performance
which their counterparts in private industry receive. . .

At a minimum, serious considerations should be given to pro-
viding different salaries and working conditions for manage-
ment personnel. . . . The advent of collective bargaining
required that a system under which the salaries of adminis-
trators are directly tied to the salaries of bargaining unit

personnel be carefully re-examined, if not entirely eliminated.

(B) Create a Basic Negotiating Philosophy

Unions should not be allowed to encroach upon exclusive
manageriai functions. The doctrine of management rights must

be firmly adopted as a managerial philosophy. Unions themselves
realize this fundamental principle and with few exceptions will

abide by it.
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The education sphere is the major battleground for manage-
ment rights. Because teachers feel as '"professionals,"

they should have equal voice in such decisions as educational
philosophy, textbook selection, curriculum, and other matters

of school operations.

However, such pressure should be resisted because it is the
public manager not the bargaining unit employee who is account-
able to the taxpayer. If the manager cedes to excessive
employee control and administrative havoc ensues, it is assured
that tﬁe employee organization»will not be the first in line to

accept responsibility.

According to Shaw and Clark:
"The management rights doctrine provides a test by which
to analyze contract demands. Thus, to preserve the public
employer's right to carry out its designated public function
and to manage efficiently its operations, one fundamental
question should be asked as each union demand is placed on
the bargaining table: Does the proposal prevent the public
employer from taking actions necessary to implement the
public policy goals entrusted to it by law in an efficient
manner? If it does, the proposal should be resisted.
Further, proposals such as 'mutual agreement' or 'veto'
clauses that require the public employer to first obtain
the union's agreement before acting in such areas as disci-
pline, scheduling of overtime, or subcontracting are contrary

to the management rights doctrine and should be avoided."
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The union's function under a collective agreement is one of
a reactor to management decisions. The union must police

the contract and file grievances where alleged violations

of the contract exist. If the contract is carefully drafted
to protect management rights, the union role as reactor can
be very effective in maintaining an arms-length, professional

employer-employee relationship.

Successful collective bargaining can only come about through mutual respect
of the parties toward each other's role in the negotiations process. This
respect can only be learned over time. There is no simple technique for
creating a smooth employer-employee relationship. As labor practitioners
in the private sector learned years ago, time and effort lead to a maturing
of the bargaining procéss to the point where ill feelings and hyerbole are
minimized and true problem solving can be accomplished at the bargaining

table.

In order to facilitate the necessary level of maturity in public sector
collective bargaining, certain changes must be made in the traditional
model of government structure. The personnel function in a governmental
unit, which accounts for 60 to 70 percent of the financial resources, must
be streamlined. The existing personnel model is characterized by frag-
mentation and confusion which has led to diminished employee morale and

losses in productivity.

Today's worker wants to feel a certain role in the government work-force.

Many well educated persons entering the public service are soon discouraged
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by the lack of concern for the identity of the public employee. Part
of the reason for this discouragement is the recent mushrooming of
government employment and the resulting confusion from crash programs.
Another reason is the weak role of the personnel function. The develop-

ment of collective bargaining promises to change this prevailing pattern.

High level government managers are quickly realizing that collective
bargaining is a highly sophisticated process which calls for a great deal
of time and expertise. They are also realizing that the stakes in negoti-
ations are high. Elected officials can no longer afford to assume direct
roles in negotiations because they lack the requisite time and expertise
nor can the responsibility for bargaining be assumed, on a part-time basis,

by staff officers who are not trained in the collective bargaining process.

Studies have indicated that the executive branch of government is gaining
a major role in contract negotiations and new positions are being created
to allow hiring of staff members who are capable of effectively dealing
with labor relations.4 Placing the responsibility and authority for

collective bargaining in the executive branch has certain clear advantages.5

Management is able to present a unified position when dealing with a number
of employee organizations which can prevent whipsawing that has existed
when various management representatives have dealt with different employee
organizations. Management can coordinate preparation and bargaining
strategies through a single agency which also has the responsibiiity for

administering collective bargaining agreements.
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By centralizing the labor relations function, management can take advan-
tage of available technical expertise at a minimum cost to the juris-
diction. Full-time labor relations specialists can assume the overall
duty of collective bargaining thereby reducing the need to rely on other
staff officers such as business managers or personnel directors who do
not have the time or expertise to handle labor negotiations and contract

administration.

In jurisdications which are not of the size to warrant full-time labor
relations specialists, management can rely on outside sources such as
labor consultants on an ad hoc basis. These outside labor experts can

be called in to handle issues such as bargaining strategy, contract
language drafting, mediation, fact-finding, arbitration and administrative

agency proceedings such as unfair labor practice charges.

In either situation, whether using full-time staff expertise or ad hoc
consultation, the important point is that the responsiblity and authority
for collective bargaining must be centralized in a jurisdiction in order
to streamline the bargaining process and create a unified basis for coping

with the challenges of employee bargaining.

Conclusion

The person responsible for contract negotiations serves as a gatekeeper

to the resources of the jurisdiction. When public employee organizations
demand '"more, more, more,'" the negotiator must hold ground and insure that
the interests of the community at large are not compromised by the demands

of the employees. While forestalling excessive demands by employees, the
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manager must simultaneously strive for smooth employer-employee relations
in order to insure the highest worker morale and productivity possible.
These two countervailing concepts may, at first glance, seem irreconcilable,
but in actual practice, they are not. Seasoned employee representatives
know full well that management cannot afford to 'give away the shop" and
still function effectively. Employee representatives expect a tough
battle at the bargaining table and respect a strong well-reasoned manage-
ment position. Victor Gotbaum, a well-known public employee union leader
from New York has said an honest and tough adversary relationship should
exist between public management and labor and that exaggerated feelings
between the parties has stymied the development of a proper professional

attitude in the public sector.6

Adoption of a tough but reasonable bargaining attitude by management can
lead to a higher degree of employee morale and productiVity based on
mutual respect and professionalism. Before this highly desirable goal

can be achieved, however, public officials must establish a strong manage-
ment team instilled with a proper management bargaining philosophy and a
high degree of authority and responsibility for contract negotiations.
This team should be well-rewarded and never undermined in the eyes of
employees. If gearing up for collective bargaining calls for changes in
management structures, they must be made in order to insure a cohesive
management group which can successfully negotiate and administer labor

agreements with various employee organizations.

These changes in attitudes, resource allocation and government structures

are absolutely necessary if management in the public service is to achieve
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that level of sophistication in labor matters required to maintain a
mature employer-employee relations program which will, in turn, serve

the greater public interest.

FOOTNOTES

1. Summers, Public Employee Bargaining: A Political Perspective, 83
Yale L. J. 1156, 1164-68 (1974). For summary see Appendix I.

2. Id., at 1164.

3. Shaw and Clark, The Practical Differences Between Public and Private
Sector Collective Bargaining, 19 UCLA 1 Rev. 867 (1972).

4. Burton, Local Government Bargaining Management Structure, 11 Industrial
Relations No. 2, 123 (1972).

5. 1d.

6. Gotbaum, Collective Bargaining and the Union Leader in Public Workers
and Public Unions (S. Zagoria ed. 1972).
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PUBLIC EMPLOYER MANAGEMENT:
STRUCTURES AND CONSIDERATIONS

In the private sector, management faces the problem of determining the
proper bargaining unit. Once determined, the lines are clearly drawn;
management tries to minimize labor costs, the unions try to get more

for their members.

Public sector management not only faces the problem of determining the
proper bargaining unit but it also faces the problem of determining who
should bargain for the employer. Whereas in the private sector,
authority ultimately rests in one group or person, authority in the

public sector is fragmented and overlépping.

Many parties could claim authority in public sector collective
bargaining. The chief executive, such as a mayor, the legislative
body, such as a city council, independent commissions, such as a
school board, and department heads could all claim the right to be
represented during collective bargaining sessions. Even some tax-
payer groups claim they should be involved with negotiations. But
no one is specifically responsible for collective bargaining. No one
is specifically involved in the agency's labor relations to promote

the agency's'interest.

Each government jurisdiction is organized in a different fashion. The
particular politics and players, which often have more to do with the
outcome than governmental structure, also vary with each situation.

The process involved in each situation is unique and often complex.
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However, there are common situations and pitfalls of which all

local governments should be aware.

Types of Organization

Local governments can be organized in a variety of ways. The
manner in which the government is organized helps determine how

collective bargaining is handled.

City Manager

Following the reform movement of the early twentieth century, cities
sought to improve the quality of local government by having the chief
officer be a trained professional. The City Manager form of govern-
ment was thus born. The manager, who has administrative authority,

is hired by the elected council and serves at their pleasure. He is
not responsiblé to individual council members, but only to the council

as a whole.

While this form of government is popular among reform minded city
planners, it does not provide strong executive leadership. Large cities,

which need such leadership, seldom have a city manager form of government.

In this form of government the council is supposed to set policy, and

the manager is supposed to administer policy. In practice, the
distinction is blurred. The way in which a manager administers policies
can create policy. The manager often makes recommendations to the council,
which also creates policy. Although the manager is supposed to be
nonpolitical in his approach, he may be forced to make decisions which

align him with some council members against others.
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The relationship between the council and the manager is critical as:
to how collective bargaining will be handled. The council may give

the manager suggestions of what it hopes the labor relations policy

will be. The manager has to translate that policy into practice.

If the manager has the confidence of the council, he will be able to
proceed with little interference. If the council is divided in its

opinion of the manager, negotiations with unions will be tougher, as

the manager has to negotiate with both the union and the council.

Strong Executive

A strong executive form of government concentrates administrative
responsibility with the executive while the executive and the city
council share policy-making responsibilities. The executive appoints
department heads, coordinates the activities of government, and is

responsible for preparing and administering an annual budget.

Generally, under such a system, the executive and his representatives
handle negotiations with unions. Politics, however, will strongly
affect the process. If the executive and the council hold similar
views and do not have conflicting political ambitions, negotiations
will be easier for the city. If there are conflicts between the
council and the executive, they will most likely arise during the
bargaining, and the process will be subject to many complicating

tactical ploys such as end runs. 1

1. See section on Political Activity.
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Weak Executive

In a weak executive form of government, the executive lacks major
administrative authority. He may recommend legislation and have
some veto power, but he has limited appointment and policy making
power. Employer functions are performed by the city council and

relatively independent commissions.

The problem of fragmentation is highly apparent in this form of
government. The executive, council, and commissions may all be
competing, both for political and for administrative reasons,

for power in negotiations -- or they may try to surrender respon-
sibility. Such an ill-defined situation puts the city's represen-

tative in negotiations in a difficult position.

Los Angeles is an example of a weak-executive form of city
government. The mayor has little power under the city charter. If he
wants to accomplish anything, he has to have the cooperation of the

council.

Players in the Process

No matter what form of government has been established, each branch

of the government will have its own roles and its own characteristics.

Chief Executive

The role of the chief executive varies with each government juris-
diction. However, it almost always overlaps with the roles of the

legislative branch and of the department heads since all will be in
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some way responsible for setting budgets, setting policy, and over-

seeing that the policy is properly administered.

The chief executive's power exists only in relationships to the power
of the legislative branch. That is, the more power the executive has,
the less the council will have, or, if the council has more power, the
executive will have less. The parameters of power are rarely well-
defined, and labor relations will, as well as many other issues, become

a battleground for executive power vs. legislative power.

The power issue 1is critical in California because all municipal elections
are non-partisan. With no political party in control, policy-making then

becomes even more fragmented. Although the chief executive may play

many different roles, he will probably be the one individual who, in

the public mind, represents the position of the jurisdiction.

The ngislature

The legislative body can also play many roles. Members of the legis-
lature can be actively involved with the negotiations or simply ratify
whatever agreement is reached. No matter what their role, they will

be the group most strongly subject to political pressure. Some of them
will be vulnerable to union lobbying, while others may be beholden to,
say, taxpayer groups who favor a hard line toward unions. And since
council members have smaller constituencies than the chief executive,
they are more sensitive to political pressures. A politicalAcontribution
for a council member (or a threat of one to an opponent) carries greater

weight than a similar contribution to a candidate for chief executive.
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Regardless of sensitivity to pro-union and anti-union pressures, in
almost every situation some council members will be more favorable

to the union than others. Furthermore, there will always be some who,
even if they agree on the issue, have conflicting ambitions which may

affect the negotiations.

The Judiciary

The judiciary plays a smaller role than the legislature in labor re-
lations disputes. The courts have generally supported the principle
of individual self-regulation. They have endorsed arbitration as the
preferred method of resolving rights disputes. They tend to stay
away, except in cases of illegal job actions from involvement in

interest disputes.

Even when it has jurisdiction, the judiciary usually defers decisions

in collective bargaining to other branches of government. This policy

is welcomed by city officials who prefer to keep the power, and generally
by unions who consider court battles costly, long, and a forum where the

union's muscle and political power, carries little meaning.

However, the courts can, on occasion, play a decisive role. Private
citizens sometimes call on the courts to rule on the legality of
elected officials committing taypayers to certain contract terms. Courts
can be called on to judge a case relating to contract administration or
public employee regulations. For example, the California Court of
Appeals recently ruled that the caseload assigned to Los Angeles Couty

Welfare workers is a working condition, not a reserved management right,



A-21

and therefore a mandatory subject of negotiations under state and
county law (GERR 515 B-17). Another California judge ordered

El Dorado County Supervisors to meet and confer with the county
employees association on the termination of county mental health
employees (GERR 516 B-18). However, the judiciary will play a minor

role in the negotiations themselves. 2

Department Heads

The role of the department heads is determined by a given situation.
That is, in most cases the department head will simply carry out
policy formulated by the executive or the legislature, and provide
those bodies with any informdtion requested. The line between admin-
istering policy and setting policy can be ill-defined; department
heads thus can, if they assume enough responsibility, play a major

role in the process.

The chief executive may choose to use department heads as his spokesmen,

or, conversely they may differ in opinion. Department heads who are
civil service appointees are more likely to come in conflict with the

chief executive.

It should be remembered that department heads are expected to perform
their traditional administrative duties along with new functions
brought about by collective bargaining. This can be time-consuming

and, therefore,an unsatisfactory situation.

2, The judiciary does use its political weight in negotiations involving
employees who serve the court, such as deputy probation officers and

court clerks.
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Independent Commissions and Boards

Most large cities and many smaller ones have boards, commissions, and
agencies that‘administer functions for the city but are formally
independent of the legislative or executive branches. Water and Power
Départments, School Boards, and Civil Service Commissions are typical
examples. They are often involved in labor relations because they
either employ workers to carry out their functions -- e.g., school
boards -- or they are involved in personnel relations -- e.g., the
civil service commission. Their involvement, irrespective of their
relationship with the other parties, further fragments the negotiating

position of the city.

Other Government Jurisdictions

In addition to the divisions within a local government, other government
jurisdictions play a role in shaping collective bargaining within a public
agency. Local governments have to handle labor relations (and taxation

to underwrite the cost) within the framework of state laws.

Other jurisdictions can also affect the terms of a collective bargaining
agreement. Recently, while Los Angeles County was trying to hold down
salary increases, the city of Los Angeles raised top executives' salaries
by 11.5 percent. This action put pressure on County administrators also
to raise salaries. The state, on the other hand, raised all state
employees' salaries by $70.00 per month. While this provided a higher
than average percentage increase for 1ower-paid.workers, it also put
pressure on California towns and municipalities to increase salaries

for lower-paying positions.
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In sum, no matter how the city government is organized, the central
problem remains the same. That problem is fragmentation -- over-
lapping authority in matters affecting labor relations. Fragmentation,
inherent in our political system, makes it difficult to handle labor

relations effectively.3

Fragmentation exists because many different parties are involved in
labor relations, all having different concerns and motivations. The

question of who represents the employer is thus difficult to answer.

Fragmentation

Fragmentation exists because of checks and balances built into our
political structures. Our Founding.Fathers, fearing the potential of
an all-powerful leader, built checks and balances into our Constitution.
Thus neither Congress, the President, nor the Supreme Court can govern
without the approval from the other branches. That philosophy of
limiting the powers of any one branch exists at the state and local
level as well. Whoever negotiates for a city does so under the watch-
ful eye of others who also represent the city. No one branch has
enough authority to make a final decision on its own. Cities face a
further problem. Much of what they do must be legally sanctioned by

state law or approved by the state legislature.

3. For a fuller treatment of this problem, see in Appendix I
"Public Employee Bargaining: A Political Perspective,"
Clyde W. Summers.
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Fragmentation also exists because of conflicts between political and
economic goals. Economically, everyone wants the city to function as
efficiently and effectively as possible. Politically, there is a
variety of goals which may conflict with the economic objectives.
Some persons may want certain programs to be funded which others see
as unnecessary. Some persons may automatically support the union
position to receive union support in an election while others may
automatically oppose the union position to garner the anti-union
sentiment. The political goal of '"the right of all workers to
organize'" may conflict with the economic goal of lessening the

cost of local government.

Fragmentation, therefore, leads to a number of problems in the face
of which it is difficult to make policy. One major problem facing city
administrators is making policy in the face of union political

activity today.
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Political Activity by Unions

In the private sector, labor relations policy and collective
bargaining agreements are derived solely from negotiations
between the parties--the employer and the union. In the public

sector, these matters contain other elements.

In the public sector, in which the employer is the public, public
employees can influence public employer policy as members of a union

and as public citizens.

More specifically, public employees can have an impact on labor
relations policy through negotiations and through the political
process. The latter, particularly, is a tool not available to the
private sector employee. And it is a tool often used by the public

employee.

Public employees frequently engage in political activity in attempting
to influence the terms of their negotiated agreement. By political
activity is meant activities within the political process, excluding
job actions such as strikes or slowdowns which influence the quantity
and quality of services supplied to the public agency. In this
section we are priuwarily considering activities by public sector
unions aimed at altering, through the political process, the terms

and conditions of their employment. It should be noted that public
sector unions sometimes call on private sector unions help with

such activities, but such help often is not forthcoming.
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A1l political activities by unions are based on two principles:
First is the principle of the '"end-run'"; if you can't get it at

the bargaining table, go someplace else; if you fail with the
negotiators, try influencing the city council; if you fail with the
city council, try the mayor; if you fail with the city, try the
state government; and if you fail with government officials, try
the public. The end-run can be very effective because of the
fragmentation problem, discussed above. With so many players
involved with the process of negotiations, unions have the oppor-
tunity to influence policy in many places. End-runs are most likely
to be successful when only a few groups of employees are organized.
When most of the employees are organized, legislators may be faced

with setting off a chain reaction which will escalate budget costs.

Tied to the end-run is the second principle of the weak link. If

all the government agencies having some jurisdiction and authority

over the collective bargaining agreement can be compared to a chain,
then it can be said that the union is searching for a weak link in

that chain. A weak link is a voice favorable to the union and with the
power to act. The end-running takes place until a weak link is found.
The union will try every possibility to influence an agreement
favorably until it finds a management voice who will exert that

favorable influence.

Two Major Union Tactics

The union may use two kinds of tactics: The first involves a quid
pro quo; the union does something for a public official or candidate

for public office, and the public official is expected to reciprocate

by doing something for the union.
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Discussed below are examples of quid pro quo:

1) Endorsements

Endorsements are the most common form of public sector
union political activity. lowever, endorsements--a
public announcement of preference for a candidate--
have questionable value. The public, viewing public
sector unionism as a major cause of rising taxes,
seldom responds favorably to such endorsements. And
politicians feel that endorsements, so easily given and
without much impact, do not add much strength to union
political muscle. Unions seldom have much choice as to
waom to endorse; one candidate is almost always more
pro-union than his opponent, and it is doubtful that any
candidate will change his views in order to receive a
public employee union's endorsement.,

There is also a danger with endorsements. If the
candidate loses, the union will have an enemy in public
office. Therefore, union endorsements are made with
great caution.

2) Financial Support

Financial backing of candidates seems to have the greatest
impact of any type of support. Politicians seem to under-
stand that contributions require some kind of payment in
return. Since financial support results in direct positive
benefits for a candidate, this method can be used by unions
to influence a tight contest. A large contribution in a
tight race, where the marginal impact is great, is highly
effective for winning friends among influential people.

3) Manpower

Unions can also supply candidates with manpower. This type

of contribution can take two forms. Unions can mobilize
massive groups to work for candidates, ring doorbells,

make telephone calls, put out mailings; and unions can

lend candidates or political parties specilized manpower,

on a longer term basis, to handle special assignments or
simply serve as staff assistants. Unions can also lend
candidates equipment such as sound trucks and related supplies.

4) Providing a Forum

A less important but still potentially valuable form of
support is supplying a candidate with a forum to present

his case. The union thus gives a candidate a chance to speak to
its membership, or it can offer a candidate its mailing

lists. (In the latter case, the union most likely will

offer to mail the letters itself.)
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5) Support for Independent Union Candidates

If none of the candidates are acceptable to unions, the
unions might choose to enter their own candidates in a
political contest. This is rarely done, however, and even
more rarely successful because of widespread public
antagonism to public sector unionism.

The second major tactic employed in union political activity involves
sheer union power. As discussed above, in quid pro quo tactics the
union's influence was determined by the amount and timing of
contributions. Power tactics, however, simply involve the union's
strength. For example, firefighters have traditionally done very
well in achieving parity of wage increase and fringe benefits with
policemen -- not because of political contributions by their unions

or associations, but because of their strength as an effective and

powerful organization.

1) Lobbying

Prior to the growth of collective bargaining in the public
sector, lobbying was the primary, and often only, method

used by public employee organization to improve wages and
working conditions. Next to endorsements, it was the most
common political activity engaged in by unions, and it is
generally regarded as the most effective. Lobbying in this
context means supplying information, educating, or otherwise
attempting to influence legislators with respect to legislation
or a collective bargaining agreement.

Lobbying keeps communications open between legislators and
the unions in an attempt to insure that legislators have
whatever information is available to support the union
position. Lobbying is also a means of applying political
pressure at times other than during the course of a
campaign.

Direct lobbying involves man-to-man communication. A union
lobbyist talks directly to a legislator. Indirect lobbying
involves letter writing campaigns, newspaper articles and
other indirect forms of reaching a legislator.
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Where the lobbying takes place depends upon the nature

of the issue. If a particular collective bargaining
agreement is at issue, the union will lobby the group,
e.g., a city council, that has to approve the budget
allotment. If the issue is broader, such as pension

plans or occupational health and safety matters,

lobbying probably will occur in state legislature where the
actual bill is being drafted.

Lobbyists may deal with more ‘than union-related issues.
Unions have endorsed bills such as National Health
Insurance Bills because they feel it would be advantageous
to their membership. Public employee unions in particular
often lobby for bills which benefit the local public employer,
e.g., state subsidies of schools, public transportation.
While there is no'direct benefit to the employees, such
subsidies create additional demands and funding for

public employee services. Moreover, public employers

are expected to look more favorably upon public employee
unions which have aided the employers to get additional
funding.

Lobbyists can, and sometimes do, pursue their objectives at higher
levels. If they fail with the city council, they may try the mayor;
if they fail with the city government, they may try the state

government. Their tactics depend on the issue involved and on the

politics of the moment, but they always have many different options.4

2) Publicity Campaigns

Sometimes a union will mount a publicity campaign, usually
in reference to a particular issue. The issue is generally
one that would gain public support. The publicity campaign
may include the use of such media as paid advertising, bill-
boards, press releases, and informational picketing.

. For further information on union strategy, see "Union Techniques
for Political Persuasion," and "Employee Evaluation of Employee
Relations Atmosphere,'" in Appendix. The first details how the
union obtains relevant political information. The second details
how unions obtain information about the work place.
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3) Referendum on Wages and Benefits

Unions sometimes try to increase their wage and benefit
structure through public referendum. For example, in

Los Angeles in 1971, city firefighters and police contributed
$347,000 to support two propositions that provided increased
retirement benefits for municipal employees. Such an approach
is seldom used, but has proven to be successful. Again, the
issue must be one that appeals to the public.

4)Threats to Disclose Mismanagement

One of the toughest union tactics is a union threat to disclose
mismanagement. A form of political blackmail usually accomplished
through the press, the threat of revelation creates political
leverage for the unions. For example, New York City life-
guards threatened to walk out on July 4 several years ago.

They indicated they would publicly announce that they were
walking out because of a lack of adequate oxygen at the
beaches. When the city agreed to a 27 percent wage increase
over two and one-half years, the lifeguards called off the
walkout. The exposure threat was a ploy to pressure the

city into granting the increase and to gain public sympathy

in case of a strike. The lifeguards were never that concerned
about the oxygen.
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Legal Constraints on Political Activity 3

There are legal constraints on public employee political activities.
Such constraints are aimed more at individual employees rather than
their unions. The basic law in this respect, the Hatch Act, says
nothing about unions. However it does prohibit individual state and
local public employees covered by the Act from being candidates for
public elective office in a partisan election, from influencing a
state or local employee or officer, from making a contribution to

a political purpose, or from using their position to affect the

result of an election.

The California Supreme Court has taken a very active role in defining
government regulation affecting public employees' political activities.
The court requires that the government show a compelling reason for

restricting such activities, and that restrictions be narrow and specific.

Unions by themselves are not subject to much regulation.- However, .they
are subject to the many new campaign spending and lobbying laws recently
passed in Sacramento and in Washington. These laws have had a limited
effect on poiitical activities; they are hard to enforce and have

limited applicability.

Further Difficulties in Policy-Making

Another potential bottleneck in negotiatioﬁs caused by fragmentation

is the "who gets credit' problem. In any dispute, someone is going to

5.For full treatment of topic see Appendix VII, Public Employees Political
Activities Manual" by Larson, et. al. 'Summary Statement Regarding
Political Activity of State or State or Local Officers and Employees'',
Appendix VI.
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come out looking good and someone is going to come out looking bad.
(How they look may not reflect the truth -- indeed, some disputes

are resolved with built-in face saving measures so that the real winner
may look like the loser, and vice versa.) If the city succeeds in
substantially lowering union demands, many will claim credit for their
role in having taken a firm stand. If the city gives in to union
demands, those same people will be busy pointing accusing fingers at
everyone else. Negotiations may be hurt by someone who, in the midst
of the negotiations, claims credit resolving something that has not
been resolved. If an agreement will benefit an elected official,

political opponents may even oppose the agreement.

Tied to who gets credit issue is a problem of transferring responsibilty.
A mayor might quietly agree to all the union demands at the outset, and
thus force the council to do the hard bargaining. Then the mayor might

indict the council, no matter what the outcome.

These political problems may not come up, but they always have the

potential of preventing the resolution of a dispute.

The constrainst of laws and the taxing powers also affect policy-making.
Legislation, for example, state laws prescribing how local taxes may

be raised, may make it impossible to meet union demands. Sometimes

tax increases have to be approved by the state, making it impossible
for city officials to agree to higher benefits because they simply

don't have the funds.
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A related problem arises when governmental bodies, such as school
boards, make commitments for funds they themselves are not responsible
for raising. For example, if the city council is legally obligated

to pay for school board commitments, there can be a great many problems.
If, on the other hand, the council is not legally required to provide’
the requested funds, it can compel the board to bargain within set
limits. Although allowing the council to overrule agreements made

by a board frustrates the bargaining process,the risk can be minimized
through informal discussions between council and board members prior to
any agreement. Even if bargaining and financial responsibilities are
separate, the process can function effectively if the taxing authority

retains the right to refuse funds.

Negotiations beyond budget deadlines can be another problem for public
agencies. Private industry can afford to be more flexible with the
timing of their budget. Public jurisdiction, due to taxing, revenue
sharing, and other such financial considerations, has less flexibility
concerning budget timing. Additionally, contracts are often effective

for a period of time longer than the annual budget.

Constraints on Governing

With the advent of collective bargaining, there will be constraints
on the ability of government to function. Just as the existence of
a judiciary constrains the power of an executive, so the existence
of collective bargaining constrains the powers of a government,

placing limits on its discretion to manage.
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Collective bargaining places certain roadblocks in the way of
governing. The time and money spent on labor relations will in-
crease with collective bargaining, taking those resources away

from other areas. And public resources, being scarce, can be gravely

depleted if they must be used to resolve labor disputes.

Political difficulties also will mount, further restricing a

politician's ability to govern. For example, assessing the inconvenience
that strikes may cause his constitutents, elected officials face very
difficulty decisions. Furthermore, labor disputes often polarize

society by raising delicate political issues that compel elected

officals to make decisions that seem to be made on ethnic or racial
grounds. An anti-union position in certain éities may seem to be an

anti-minority decision.

Increased unionization also raises the critical question of parity in
salaries. Government workers are very aware of salaries in the private
sector and make demands based on the pay of others. They sometimes have
their pay packages tied to the pay scales of other unions. These demands
can lead to constantly escalating pay increases. When questions of

parity arise, settlements become more difficult.

Management will not have as much flexibility in making policy due to
union pressures. While most unions have not tried to interfer with
policy formation, there are some exceptions: union representing
policemen have sought to influence policy on such issues as crowd
control and preventive detention; teacher's unions have tried to

negotiate curriculum and materials; welfare workers have fought for
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liberalizing welfare standards. These policy considerations do
relate to material benefit and job satisfaction, and further union

attempts in such policy areas can be expected.

Working conditions are another area to be impacted by collective
bargaining. What is bargainable and what is not bargainable is
difficult to determine, and bargainable issues overlap with questions
of policy. While scheduling of work hours is generally a management
preogative, unions have been able to negotiate, for example, the end
of split shifts in a hospital. Or, buying equipment is sometimes

the sole decision of management, and sometimes unions are involved,

too.

Personnel Administration will also have to undergo some change due to
the advent of collective bargaining. Unions have won the right,
through a bargain, to a grievance procedure ending in arbitration:
they have started to influence hiring, training, evaluation, and
promotion procedures; and, of course, they have negotiated on wages

and benefits.,

Unionization as it affects the process of governing means in essence one

thing-- more bilateralism in administration. Government policy makers
who are used to making decisions unilaterally on government and
personnel policy may now have to develop policy in conjunction with

the unions.

See Paul Prasow, et al, '"Collective Bargaining & Civil Service

in Public Employment: Conflict and Accommodation," IIR Training
Manual.
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There arc no hard and fast rules that prescribe when policy can

be determined unilaterally and when it should be developed bilaterally.
But public management must realize that it still retains certain
management rights. Part of the reason for current encroachment on
management policy is that management officials do not take strong
stands. Arvid Anderson, Chairman of the New York City Office of
Collective Bargaining,made the following comments in reference to

this problem:

I have noticed a marked distinction in the attitudes of the
public official toward what he believes he has the authority to do
and what his counterpart in the private sector believes he can

- do.

Public administrators think they can only do what they are expressly
authorized to do and in the absence of such authority they will
not act.

The private manager, the private lawyer does not think in these
terms. He thinks in terms of whether the action proposed is wise
or unwise. Whether he wants to take action is another question.
But he assumes that unless specifically prohibited, he has the
authority to act.

Attorneys. for the union and union representatives do not think in
terms of inhibitions on their ability to act.

There are real fiscal and legal restraints on the ability of
some local governments to accommodate collective bargaining
concepts and procedures to existing state and municipal laws.
But lawyers and public officials can figure out how to get
things done as well as how not to take action.’

7. Arvid Anderson, ''Statement,' in Wilbur H. Baldinger (ed.), City

Problems of 1970, Proceedings 1970 Annual Conference, United States
Conference of Mayors (Washington, D.C.: U.S. Conference of Mayors,

no date), pp. 85-86.
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Management should attempt to define, early in the negotiating
process, the various areas of management rights. Some areas are
obviously shared, and in these unions have a right to participate in
any decision-making, for example, areas such as wages and benefits,
grievance procedures, and physical working conditions. Other
decisions are clearly the sole prerogative of management, such as
program objectives, organization structure, financing programs,

and similar decisions.

There is also the area of -management rights that is cloudy and
open to union challenge. Decisions concerning classification, work

assignments, and disciplines can be handled in a number of ways.

Public employers are entrusted with the purpose of serving the

public interest. The public interest must be a prime consideration
in resolving any disagreement with the union. The employees derive
their rights from basic employees' rights granted all employees, but

this does not grant them the right to manage -- or to govern.

In light of these constraints, the functions of government should

be reconsidered. Careful thought should be given before government
takes on new tasks. If the appropriateness of the government's
performing a function is doubtful, public sector collective bargaining

should weigh against government taking it on.
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Some thought might also be given to contracting out certain public tasks
to private enterprise. Private enterprise is in a better position to
handle labor disputes since it does not have to worry about political
objectives. Its goals are not fragmented by the interests of different
parties, and its motivation -- the maximization of profit -- serves to

facilitate negotiating with organized labor.

An additional advantage would accrue in case of an impasse, when govern-
ment can act as a neutral to step in and help resolve the dispute.
Political leaders, put under less political pressure to resolve the pro-

blem, have more flexibility to handle such matters.

Contracting out does have serious drawbacks, however. The poor, for

example, who would have to pay for certain sefvices directly, would be
penalized. Vouchers could be used to minimize this danger, but public
accountability in general may suffer. However, contracting out is one
option that should be considered by local governments who face serious

labor problems.

* % % *x * % %

Most of the information in this section is taken from:

David Stanley, Managing Local Government Under Union Pressure, The
Brookings Institution, 1972.

Harry H. Wellington, and Ralph K. Winter, Jr., The Unions and The
Cities, The Brookings Institution, 1972.

Paul F. Gerhart, Political Activity by Public Employees Organization
at the Local Level: Threat or Promise, Public Employees Relations
Library #44, 1974.
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CALIFORNIA PUBLIC SECTOR EMPLOYEE ORGANIZATIONS

Public sector unionism has grown very rapidly. Although full-scale
organizing efforts began only in the last decade, already a higher
percentage of employees have been organized in the public sector than
in the private sector. And though employee associations in the public
sector have a long history, alfeady union membership in that sector is

almost three times larger than association membership.

The extent of union membership varies among employee 'types.' Firefighters
tend to be the most organized, followed by policemen, public welfare
employees, public utilities workers, public works employees, and park and

recreation employees. !

Experience suggests that each public sector agency will face collective
bargaining in a different way, with the structure of union membership
varying from place to place. The most common arrangement for a city is to
have to deal with three unions -- one for the firemen, one for the policemen,
and one representing all the other unionized workers. However, there are

many exceptions.

In reviewing public sector unionism, we find complexity and variety rather

than simplicity and ccnsistency.

1. "Project: Collective Bargaining and Politics in Public Employment."
UCLA Law Review, August, 1972, Vol. 19, No. 6.
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Types of Public Employee Organizations

Three types of organizations represent public sector employees:

all-public unions, mixed unions, and employee associations.

All1-Public Unions:

An all-public union is one which represents only workers in the public
sector. - The largest all-public union is the American Federation of State,
County, and Municipal Employees (AFSCME), with 700,000 members. AFSCME ,
an affiliate of the AFL-CIO,2 includes employees in all state and local
government functions except teachers and firefighters. It also includes
employees of quasi-public, non-profit, or tax-exempt agencies of a public,
charitable, educational, or civic nature. Its membership is thus widely

distributed by type of employer and by occupation of employee.

AFSCME is organized at three levels:3 the international, the councils,
and the locals. The international is the highest policy-making body.
Besides coordinating international activities, it sets national policy
and conducts political activity on the national basis. The councils are
the basic operating units, coordinating the activities of the locals.

The local is the basic unit of the unions. The locals negotiate the
contracts and handle the grievances for their members. AFSCME locals
are, in general, smaller than locals of other unions. Therefore, in

view of basic economies of scale they cannot afford to be as autonomous
as locals in other unions. The power in AFSCME is highly concentrated in

the international.

2. See Chart A and accompanying explanation for structure of the AFL-CIO.

3. See Chart B.
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Leadership in AFSCME rests with the elected full-time officers and, in
particular,the president. AFSCME conventions are generally more open,
volatile, and less disciplined than those of other unions, though this
approach seems to be decreasing with time. A relatively large staff,
serves the international and,to some extent, the councils. In general
it has little governmental experience, resulting in high turnover of
personnel. Union dues are relatively high and go in large percentage

to the international.

Though about two-thirds of its manpower and energy is utilized in organizing
campaigns, AFSCME has turned much of its attention to political action at
the national level. Because of their concern over the budgetary constraints
of local and state agencies, AFSCME has joined lobbying efforts for greater
federal assistance, and is strongly advocating a national public employee
collective bargaining law. AFSCME négotiators are noted for their
particular interest in their minority group constituency and have helped
employers set up training programs to promote affirmative action goals.
AFSCME was active in the recent Democratic primaries. It was part of a
nine-union group that made a special effort to get the union delegates

to the Democratic convention and that was also responsbile for helping

stop George Wallace in the South. AFSCME president Jerry Wurf made his

position clear that "Electability is a prime consideration for labor."

(Los Angeles Times, April 13, 1976)

In recent years, AFSCME strikes have decreased in number and intensity.
AFSCME has suggested voluntary arbitration as a means of settling impasses

Thus far, that position has received little employer support.
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Mixed Unions:

Mixed unions are those which have members in both the private and the
public sector. This kind of organization is the most common form of
unionization found in the public sector. Mixed unions draw a majority

of their members from the private sector.

There are three major mixed unions in the public sector: the Service
Employees International Union (SEIU), the Laborer's International Union
of North America, and the Teamsters Union. A 1970 survey found 35 other
mixed unions, but these did not have many members in the public sector;
any of the big three has a larger membership than the other 35 have

together.

The SEIU, affiliated with the AFL-CIO, is the largest mixed union, having

its public sector membership mostly in state and local government agencies.

Its jurisdiction is broadly defined to cover employees who work in maintenance,
servicing, security and operating 6f equipment in various types of institu-
tions. SEIU has been most successful in organizing employees in hospitals,

schools and social service agencies.

The Laborer's Union also affiliated with the AFL-CIO is open to all workers;
it has been most successful.among blue-collar workers. Most of its members
are employed by the federal government, but it also has some members in

state and local agenices.
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The Teamster Union only recently began organizing in the public sector. -

Open to all workers, the Teamsters have had their greatest success in the
public sector with street maintenance, sanitation, and highway departments,
and are starting to make inroads in poiice and fire departments. In San Diego
both firefighters and police have hired the Teamsters to serve as bargaining

agents, though they have not actually joined the Teamsters union.

The mixed unions have a structure similar to AFSCME. The locals of these
three unions have greater autonomy and power than the locals of AFSCME.

Of the three, only the Laborers have a special unit to handle public sector
issues at the national level. The leaderships of the mixed unions have
changed in recent years; however the changes were all quitely handled at
the top. The staff predominantly involved with private sector organizing
is concentrated in the locals and likely to come from union membership.

The dues are generally less than the dues of AFSCME, and more of the money

stays with the local.

The tactics and priorities of the mixed unions also vary. SEIU, though
somewhat less militant than AFSCME, has used racial and other social issues
in its organizing campaigns. SEIU has also called for the complete legal-
ization of public employee strikes, and recently set up a national strike

fund. All strikes have to be approved by the union's international president.

The Laborers Union has stated that it has no reluctance to strike public
agencies, but most of its strikes have occurred over issues of recognition
rather than terms of a contract. Politically identifying with some of

the more conservative unions, the Laborers have endorsed extending the

the National Labor Relations Act to cover state and local government employees.
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The teamsters have a reputation for being one of the most aggressive unions.
They have been focusing efforts on orgainizing, or bargaining for police
and firefighters. The Teamsters advocate binding arbitration of interest

matters for police and firefighters in lieu of the right to strike.

Employee Associations:

Employee Associations, many of which were founded between 1920 and 1950,
began as efforts to start retirements systems, gain benefits like life
insurance, civil service systems, or simply to serve as social clubs.

Very few dealt with wages and direct benefits. Now most of them lobby

for favorable legislation and handle grievances, acting increasingly more
like unions but opposing unions of public employees. They are often
informally consulted by management on matters relevant to their membership,

but lack formal recognition.

There are two types of employee associations, one based on the type of
employer such as the California State Employees Association, and the other
based on the members' occupation, such as the National Educators Association.
The State Associations are loosely linked in the Assembly of Government
Employees (AGE). AGE lobbys in Washington, D.C., but has little power due
both to the looseness of the confederation and the inability of its members

to agree on key issues, such as the right of public employees to strike.

Local associations have no ties with one another. Associations have
organized a significant number of state employees, but have been largely
unsuccessful with local employees. Occupational associations, or professional

associations,generally have some national organization. Teachers are the
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prime example, but other professionals, such as doctors, lawyers, and
engineers, are now also represented by professional associations. Many

of these have expanded their function to include collective bargaining.

Leadership functions of these associations rests with the staffs, rather
than the elected leadership. Unions have often charged that associations
are really dominated by supervisors and other management personhel since
persons normally considered management are allowed to join and have taken
active roles. Most state associations have full-time staff, drawn from a

variet of sources, but only large local associations have full-time staff.

California is an example of progressiveness with its Employee Associations.
Staffs from local organizations organized the Public Employee Staff
Organization (PESO) to facilitate communication between local organizations.
Generally association dues are lower than those of unions, though higher

in California relative to the rest of the country.

AGE is politically more conservative than most unions. The focus of its
lobbying effort is the protection and futherence of the merit system.
Opposed to the National Public Employees Relations Act, AGE has introduced

its own National Public Employee Merit System and Representation Act.

Uniformed Services:

Uniformed services, firemen and policemen, have generally had their own
organization; they are often differentiated from other public employees
in the laws, as well as by the essential nature of their work, their strong
identification as a unit by itself, and the history of public employee

organizations.
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It took a long time to organize policemen. These obstacles stood in the
way of police organization efforts: (1) police chiefs thought organizing
the police was unprofessional; (2) politicians like controlling the police
force for political and patronage reasons; (3) and unions hesitated to
organize police because they felt that the police were controlled by the

forces that were opposed to the labor movement.

Only recently have unionization efforts been successful. AFSCME, the
International Brotherhood of Police Officers, affiliated with the SEIU,
and the Teamsters are the three largest public bargaining units. They

tend to include patrolmen and officers in the same locals.

These unions, though growing, have small memberships compared to those

of the two national police associations -- the Fraternal Order of Police

and the International Association of Police Associations. These large
associations, however, are very loosely structured and have little real
influence. Essentially lobbying and information organizations, neither

acts as a union. As mentioned previously, some police groups are hiring
unions as bargaining agents, but state and local employee associations are
more important in this respect because police operate under state and local
laws. The two national police assoications are very autonomous. Except in
large cities, the leadership rests with policemen who must also work full-
time. Recently, the associations have tended to give leadership roles to
patrolmen, indicating greater militancy and a greater sense of job security
for patrolmen,who are no longer afraid to run against officers for leadership
positions. Staff is virtually nonexistent, except for lawyers who may be

kept on retainer. The dues are very low and stay with the local organization.
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The overwhelming majority of firemen belong to the International Association
of Fire-Fighters, (IAFF), affiliated with the AFL-CIO. The IAFF is the only
public sector union that does not face any competition'from the other unions
seeking to organize its potential members. It is organized in more ciﬁies
than any other public sector union. Approximately’three-fourths of all

U.S. cities with populations of over 10,000 have IAFF locals.

The IAFF is a union composed of small locals; however, the power is shifting
to the larger, stronger, and more militant local unions. The International
is powerful, but less so than those of other unions. State Fire-Fighting
Associations are primarily lobbying and research groups. Leadership depends
on elected officials and a small staff. The elected officials are full-time
firemen, but their working hours allow theﬁ to spend off-hours in full days
for the unions. Dues are low and are kept at the local level. However,
larger unions, more militant and usually wealthier, are using their influence

to increase their dues.

The IAFF is actively involved with lobbying, research, education, as well as
with strikes and other forms of work stoppages. The IAFF favors final and
binding arbitration to resolve interest disputes, but they may retain use of
their power to strike in the absence of legislation providing binding

arbitration.

Inter-Union Competition

Since the various unions are often competing for the same membership, diséutes
inevitably arise between unions. In the public sector, most of these disputes
have involved AFSCME (see Chart C). Confusion and conflict ovei AFSCME's
jurisdiction date back to the union's chartering in 1932. The first

disputes involved the American Federation of Government Employees (AFGE),
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a union primarily representing federal employees then, in 1941, disputes
arose with the Laboorers Union, and since 1951 there have been disputes
between AFSCME and SEIU. 1In 1962, the AFL-CIO created an internal disputes
plan (see Appendix to TAB A) to resolve jurisdictional disputes between
affiliates. The original internal disputes plan, created in 1955, was
designed to prevent raiding of locals after the AFL-CIO merger. The plan
sets up umpires, primarily prominent and respected persons in labor
relations to judge the cases. Unions that do not comply with the

decisions of the umpire are denied protection under the plan and all

affiliates are prohibited from assisting that union.

Many such cases have arisen in the public sector. Most involve a union
attempting to organize employees already organized by another AFL-CIO
affiliafe. Others involve charges of using defamatory material by one
union against another in an organizational campaign. Although there are
still charges and disputes, fewer conflicts arise as the unions have

become more experienced in dealing with the plan.

The Teamsters, not affiliated with the AFL-CIO, are not subject to the
internal disputes plan though all unions are subject to some constraints
as mandated by the National Labor Relations Act. It should be noted that
Teamsters have not been charged with any more raiding than some AFL-CIO
affliates. Teamster locals often sign bilateral no-raiding agreements
with AFL-CIO affliated public sector locals and they have even, in certain
situations, joined forces. When disputes arise, their most frequent

opponent, similar to SEIU or the Laborers, has been AFSCME. In such
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disputes, the SEIU, Laborers, and Teamsters all have a common advantage
over AFSCME inasmuch as they can draw on private sector unions for support

in the form of political pressure, funds, and manpower.

Bitter conflicts still exist between unions and associations. Unions
continue to see associations as insurance brokers or ''company unions."
Associations point to the advantages of less dues, more local autonomy,
and a broader membership (they can include supervisors) as reasons for
joining an association instead of a union. Unions are generally stronger
in head-on conflicts due to their backup organization and experience in

such matters.

In some cases there is cooperation and, occasionally,a merger. In 1971
the Los Angeles All City Employees Association merged with AFSCME, and
the Los Angeles County Employees Association merged with the SEIU. In the

latter case, the merger was completed after a very bitter battle for members.

The police and firefighters compete in a different way, they compete for
local funds instead of members. Until the 1950's the uniformed services
generally worked closely together. Then, however, racial conflicts,
concern for law and order, and the increasing professionaiism of the police
lead to a split. Police and firemen often were paid on the same salary
scale, but as the police developed greater political clout their demands
for higher pay grew. In some jurisdictions only tradition and the

strength of the IAFF prevented pay differences.
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The IAFF was able to draw on its own strength and on the strength of
affiliated AFL-CIO unions and labor councils. The police were more
often "loners'" who only occasionally associated themselves with others
in dealing with city officials. Great differences exist city by city.
In some there is cooperation between firefighters and police, in other

they never talk to each other.

The IAFF doesn't face any competition for membership. There is some
competition and conflict among police unions, because of the wide variety
of organizations representing policemen. AFSCME, after long ambivalence,
has finally started organizing police and now representing them more than
any other union. The SEIU and the Teamsters have also started organizing
efforts. The police are ripe for organizing due to both the gap in organi-
zation and because they are among the angriest of municipal employees.

Organized Labor and
The Public Employee Unions

For a long time organized labor was not much involved with public employee
unions -- now they are substantially involved. Besides helping to organize
public sector locals, organized labor plays an important role in lobbying

for legislation, strike support, and support in impasse situations.

Organized labor doesn't always support public employee unions. The labor
movement has been knoﬁn to oppose ﬁublic employee strikes, as well as

pro-public employee legislation. During one dispute in Cleveland, AFSCME
president Jerry Wurf charged that some of AFL-CIO unions had '"turned them-

selves into scabs in the classic sense of the word."
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This division exists for a number of reasons. Private sector union
‘members tend to be more concerned about taxes, whereas private sector
unions are politically more conservative. Furthermore, organized labor
is concerned with a wide variety of state and local legislation with
public sector matters generally being accorded a low priority except on

an ad hoc basis.

However, organized labor does get involved with some public sector labor
relations issues. In the AFL-CIO platform proposals, presented to the
1976 Democratic and Republican National Conventions, the AFL-CIO, for
example, supported the right of public employeeé to organize and calléd

for reforming public sector pension systems.4

4. See appendix AFL-CIO Platform Proposals for full statement of position.

% % %k *k *x * %k *x %

Most of the information for this section is based on Jack Stieber,
Public Employee Unionism, The Brookings Institute, 1973, and
"Collective Bargaining for Public Managers (State and Local)"

U.S. Civil Service Commission, Bureau of Training, Labor Relations
Training Center.
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Structure of the AFL-CIO

Membership

The American Federation of Labor and Congress
of Industrial Organizations (AFL-CIO) is made
up of 113 national and international unions, and a
school administrators organizing committee, which
in turn have more than 60,000 local unions.

The combined membership of all the unions
affiliated- with the AFL-CIO, as of Jan. 1, 1973,
was 13,600,000 workers.

Affiliated Organizations

In addition to the national and international
unions, the AFL-CIO has state and city central
bodies and trade and industrial departments.

There are state central bodies in each of the
50 states and in Puerto Rico. The state bodies,
composed of and supported by the different local
unions in the particular state, function to advance
the state-wide interests of labor and represent labor
on state legislative matters.

Similarly, in each of 735 communities, the lo-
cal unions of different national and international
unions have formed local central bodies, through
which they deal with civic and community prob-
lems and other local matters of mutual concern.

The Trade and Industrial Departments are sepa-
rate organizations within the AFL-CIO which seek
to promote the interests of specific groups of work-
ers which are in different unions but have certain
strong common interests.

Many of the national and international unions
are affiliated with one or more of the six such
departments: Building and Construction Trades,
Industrial Union, Maritime Trades, Metal Trades,
and Railway Employees. The sixth, the Union
Label and Service Trades Departmant, seeks to
promote consumer interest in union-made products
and union services by urging the purchase of those
products which bear the union label.

P‘olicy Determination and Application

The basic policies of the AFL-CIO are set by
its convention, which is its highest governing body.
The convention meets every two years, although a
special convention may be called at any time to
consider a particular problem.

Each national and international union is entitled
to send delegates to the convention, the number
of delegates determined by the size of the union.
Other affiliated organizations are entitled to be
represented by one delegate each.

The governing body between conventions is the
Executive Council, which is made up of the federa-
tion’s President, Secretary-Treasurer, and 33 Vice-
Presidents, all of whom are elected by majority
vote of the convention.

"The Executive Council carries out policies laid
down by vote of the convention and deals with
whatever issues and needs may arise between con-
ventions. It meets at least three times a year.

The executive officers of the AFL-CIO are its
President, George Meany, and Secretary-Treas-
urer, Lane Kirkland. They are responsible for
supervising the affairs of the federation.

The President appoints a number of standing
committees on particular subjects and directs the
committees and staff departments in providing serv-
ices to labor through organizing, legislative, inter-
national, public relations, educational, economic
research and other activities.

A General Board, made up of the. Executive
Council members and a principal officer of each
national and international union and each trade
and industrial department, meets at the call of the
President or the Executive Council to consider
policy questions referred to it by the officers or
the Executive Council.

American Federation of Labor and
Congress of Industrial Organizations
George Meany, President
Lane Kirkland, Secretary-Treasurer
Washington, D. C. 20006
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CHART B

AFSCME GOVERNMENT

AFSCME Conventions

AFSCME Counclls < Y,

Local Union

Elects delegates to:

1

District Councils
Each elect one

Convention

Elects International President, Secretary-Treasurer
/ 2 and Vice Presigems

nternational Executive Board Judicial Panel

o= 3l Do

International Secretary-Treasurer, @

and all Vice Presidents

Elected by I. E. B:

/

International
President

International
Secretary-Treasurer
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CHART C
Number of cases sustained for
Number
of Other Neither
Contending unions cases AFSCME SEIU Laborers unionP contestantC

AFSCME-SEIU 16 6 9 e e 1
AFSCME-Laborers b 14 12 . 2 .o .
AFSCME-Other union 13 6 . 4 3
SEIU-Other union® 7 ... 5 e 2
Laborers-Other union 2 cen . 2 0
Other unions 4 4 .o

Total 56 24 14 4 10 4

Sources: AFL-CIO, Index Digest of Determinations of the Impartial Umpire
Under the AFL-CIO Internal Disputes Plan, 1962-69 (AFL-CIO, n.d.); and
individual case decisions for 1970.

a. First seven months only of 1970.

b. Union other than AFSCME, Laborers, or SEIU.

c. Both unions found to be in violation of Article 20 of the AFL-CIO

constitution (1969).
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APPENDIX I

Public Employee Bargaining:**
A Political Perspective

Clyde W. Summers

Collective bargaining in public employment is different from
collective bargaining in private employment.. The introduction of
collective bargaining in fhe.private sector festrucfures thé labor
market. In'the public sector it also restructures the political
process. While it does not follow fr&ﬁ this proposition that practices
in the private sector cannot be transplanted to the public sector, it
does follow that public sector bargaining must be examined as part of
a political process. The purpose of this paper is to try to analyze

public employee bargaining from this ﬁolitical perspective.”

Some preliminary considerations

Before attempting this analysis, it is essential to articulate
certain basic characteristics of public employment.
(1) Decisions as to terms and conditions of employment for public
empldyees are governmental decisions made through the political
process. Market forces influence those decisions, but this influence
is filtered through the political process, where they conjoin with
noneconomic forces and considerations to produce a political decision.
(2) In public employment the employer is the public--in ultimate
political temrms, the voters to whom the public officials are responsible.
Members of the public, as purchasers and users, are motivated by

economic considerations; they want to maximize services and minimize

** Summary. For full text see Clyde Summers, Yale Law Review, Vol. 83, 1974

The analysis is limited to collective bargaining in local government
units, since its role at the state or federal level might be quite
different.



costs. The public employees' interest in lighter-work load and higher
wages conflicts with their employers' interest in more service and
lower taxes. As in private employment, the economic interests of the
employer and his employees are adverse.
(3) The voters who share the employers' economic interests far
outnumber those who share the employees' economic interest. This
does not mean that public employees are politically helpless, but it
does mean that, to the eitent'people vote their pocketbooks, public
employees are at a significant disadvantage when their terms and
conditions of employment are decided through a process responsive to
majority will.
(4) Public employees, even without collective bargaining, can and
normally do participate in determining the terms and conditions of
employment. Many can vote and all can support candidates, organize
pressure groups, and present arguments in the public forum. Because
their terms and conditions of employment are decided through the
political process, they have the right as citizens to participate in
those decisions which affect their employment. Such a right is not
enjoyed by employees in the private sector.

From these four characteristics of public employment there emerges
more clearly the central significance of public employee bargaining.
Introduction of collective bargaining into the‘ppblié seétof #lfers the

governmental process. Clear recognition of this fact helps us frame

what I believe is the central question of this study: How can the
political process best be structured for determining the terms and

conditions of public employment?



IT. Collective Bargaining and Budget Making

Budget-making for a city, behind its facade of rationality, is a
complicated political bargaining process in which various interest
groups seek to have larger shares of the budget allocated for particu-
lar purposes. There is a second interrelated bargaining process
concerning the size of the budget which pits those who want increased
services against those who oppose higher taxes. This sharpens the
contest among the interest groups for shares in a budget which is
insufficient to meet all of their demands. The budget is ultimately
a political document summarizing a complex accommodation of these
multiple competing and overlapping interest groups. Within this
budget-making process public employees constitute one interest group.

Collective bargaining significantly changes the role of public
employees in the budget-making process, providing them with a special
procedure through which they can participate which is not available to
othef interest groups. The first crucial change is that, following the
pattern of the private sector, the majority union becomes the exclusive
representative of all. employees in the bargaining unit. It becomes
the official spokesman, speaking with a single authoritative voice
for all employees. Dissonance or indifference in the employee group
is submerged, giving the employees' voice increased clarity and force.

The second, and more crucial, change is that a responsible public
official must bargain in‘good faith until either an agreement or
impasse is reached. This means that a public official representing
the city must deal with the union face-to-face, and at length. When

the union presents its demands, the public official or his representative



must respond not witi: evasive ambiguities or noncommital generalities,
but with hard answers. Thus, the bargaining table provides public
employees with an official forum and a specially effective process for
persuading public officials in budget-making.

The third, and perhaps most important, change is that collective
bargaining provides the union a closed two-sided process within what
is otherwise an open multi-sided process. Other groups interested in
the size or allocation of the.budget are not present during negotiations
and often are not even aware of the proposals being discussed. Their
concerns are not articulated and their countervailing political
pressures are not felt except by proxy through the city's representative
at the bargaining table. If a tentative agreement must be approved
by the legislative body, the other interest groups may then have their
say, but an agreement reached at the bargaining table carries great
weight in deciding both the size of the budget and its allocation.

Finally, once a collective agreement is concluded by whatever
body has ultimate authority, its terms are binding for the duration of
the agreement. |

We must now confront the question whether the change worked by
collective bargaining in the political proces; can be justified. Can
we properly give public employees a special procedure that enables
them to bargain separate}y from, and in some respects prior to, other_
interest groups in the budget-making process? The basis for their
claim to a special procedure, has three major elements. First, payroll
costs in most cities constitute 60 to 70 percent of the total operating

budget. Any significant general wage increase leads almost inescapably



to a budget increase. The employees, in lobbying for increases, cannot
persuasively argue that the necessary funds can be obtained by
reductions in other expenditures, nor will they willingly argue that
increased wage rates can be paid by reduction in the number of employees.

Second, in the political bargaining among competing interest
groups seeking shafes of the total budget, the employees are not
simply one group among many bargaining on the same basis. On the
contrary, the employees"demanas run directly against the demands of
each other interest group.

Third, public employees seeking géneral increases have few natural
allies and only limited ability to form coalitions. The budget cost
of a éeneral wage increase is normally too gfeat, and the employees
have too few votes, to make the employee group an attractive political
partner to other interest groups.

In the absence of collective bargaining, the budget-making process,
I beiieve, leaves public employees unable to protect their interests
adequately against those whose interests are opposed. Collective
bargaining creates a structure which is.responsive to the political

reality and gives the employees a more effective voice in the political

process.

B. Two Assumptions

The preceding analysis is built on two assumptions which are not
always true. The first assumption is that decisions as to general
wage levels are an integral part of the budget-making process so that
demands for wage increases are considered in terms of budget cost

and ultimate tax impact at the same time as demands for increased



personnel, supplies and equipment and added services.

However, authority to determine wage levels is often exercised by
those who are not responsible for budget decisions. There is then no
direct confrontation between the .competing claims of employees on
the one hand and taxpayers and users of public services on the other.
A similar disjunction between authority and political responsibility
occurs in a more visible form when échool boards which do not have
independent taxing power are authorized to make binding collective
agreements. If the school board can negotiate increases and require
the City council tovfind the money, the school board may lack the
necessary incentive to resist the added pressures generated by
colleétive bargaining.

The second assumption is that most voters are taipayers and
therefore have reason to oppose increased wages which result in increased
taxes. This assumption has greatest validity when the principal
sourée of revenue is the property tax and most voters are home owners.
The validity of- the assumption decreases, however; as the number of
renters increases. Although property taxes are paid out of rent, few
renters are sensitive to increases in mill rates and therefore may be
indifferent to or even support wage increases for which they must
indirectly pay. The impact of collective bargaining on the political
process, therefore, will depend in part upon the size and density of

the city and its tax structure.



Centralized versus,fragmenfed Bargaining

In the preceding discussion, we treated both employees and
employers in the public sector as members of a single, unified
interest group. However, in practice, such solidarity is rare and

decision making of both groups is often fragmented.

Fragmented Bargaining-

Fragmentation of authority on the public employer side significantly
changes the relative weight aAd interplay of interest groups in the
decisionmaking process and greatly increases the employees' leverage
in negotiations. A union, confronting a department head across the
bargaining table, is in the strongest possible position. Bargaining
narrows the department head's focus to the interests of the eméloyees,
with whiqh he tends to sympathize. No users or other interest groups
are present to remind him of competing claims. In fact, he may view
an agreement with the union providing for highef wages as reinforcing
his own request for an increased departmental budget.

As each department joins in this game, competing with every
othér department to obtain more, the upward pressure on the total
budget and the downward pressure on the level of services becomes
nearly irresistible. Political responsibility becomes obscured
because restraints do not directly impinge on the officials negotiating
the agreement and the ci?y appears helpless before the demands of

its employees.



Centralized Bargaining

When bargaining is unified on the public employer's side and
bargaining decisions are made by a politically responsible representative,
that representative is the focal point for all of the interests
opposing the employees' demands. Collective bargaining may give
employees a specially effective means of access to the political
brocess, but his advantage is offset t; some degree because the union
is compelled to bargain against a consolidation of opposing interests.
If some employees bargain collectively and others do not, those who
bargain gain an advantage over the others because it increases their
political effectiveness. If all, or most, of the employees bargain
collectively, though in separate bargaining units, and if bargaining
decisions are centralized or coordinated on the employer side, the
bargaining process will create pressures for uniformity and thus tend
to reduce disparities between groups. This does not mean that all
grouﬁs will necessarily be given identical benefits: It means only
that the differences must be perceived as "fair'" and not based solely
on differences in political power. We view this as the "equal treatment"
principle. This principle becomes an important consideration in
analyzing the impact of non-wage bargaining subjects on the political

decision process.

IV. Subjects of Bargaining: Variations on the Theme
The preceding analyses have been limited to describing the political
process when determinations of wage levels are involved. But employees

are concerned with more than their paychecks and the city is concerned

with more than its monthly payroll.



In the determination of wage levels or wage increases, the
political process centrally involved is budget-making, which creates
a special alignment of political forces contesting the size and
allocation of current expenditures. Other terms and conditions of
employment involve other alignments of political forces and the impact
of collective bargaining on the interplay of those forces may be quite
different. The purpose of thi§ section is to examine some of the
variations in the political process when other subjects of bargaining

are involved.

A. Indirect Wage Payménts

This category includes employer payments for such benefits as
hospital and medical insurance, group life insurance, fully funded
pensions, meal allowances, and uniform allowances. ‘They are simply
other forms of wages which require current expenditures by the public
employer and which therefore have the same dollar impact on the
current budget as direct wages. The political forces will respond to
increases in these categories in‘substantially the same manner as to
increases in direct wages, at least so far as taxpayers and users 6f
public services are involved.

On the employee side, however, the pressures may be somewhat
different. In one round of bargaining different groups of employees
may press for different benefits--the police for increased pensions,
office employees for more medical insurance, and truck drivers for
more life insurance. If each is successful in obtaining the various

benefits, in the next round each group is likely to demand the
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particular benefits the others enjoy, the claim for equal treatment
adding extra weight to those demands. Thus, many cities which have
given special pension benefits to policemen and firemen have discovered
that they have thereby strengthened the claim of other employees to

more costly pension plans.

B. Deferred Wage Costs

Negotiation of benefits which impose no burden on the current
budget but defer costs to future budgets significantly changes the
political pressures felt at the bargaining table. Granting pension
benefits without a current budgetary charge equal to the annual cost of
funding those benefits provides an instructive example.

The deferred pension costs will, of course, ultimately appear in
the budget and will at that time increase the resistance to wage
increases. However, the "equal treatment" principle will then work in
favor of the union's demands for take-home pay in line with the
prevailing pattern of current increases. The total increase in wage
costs over time will thus tend to be greater than if the pension costs
had not been deferred but rather subjected to the full weight of
taxpayer and user opposition.

Deferral of costs to later budgets may also be accomplished by
long-term collective contracts. Such deferral will have much the same
political effect as a postponement of pension costs. Taxpayers and
users of services respond more strongly to current tax increases and
current deterioration of services than to future taxes and future

services. In the year following expiration of the long-term contract,
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opposition to another round of increases may result from the previous
year's budget rise. But again opposition will be mitigated by the
"equal treatment" principle which works in favor of demands for a

wage increase in line with that year's prevailing pattern.

C. Reductidn in the Level 6f Service

Shorter work weeks; longer vacati;ns, or additional holidays mean
that each employee renders less service. This diminution can be, and
in the long run often is, offset by an increase in the number of employees,
which of course necessitates a budget increase. Such terms of
employment can thus beAseen 55 simple counterparts of wage increases.
However, when reduced work load terms are negotiated, the parties
seldom contemplate asking for an increase in the budget to hire more
employees; the tacit assumption is that, at least in the short runm,
services will be reduced.

Because taxpayers react more immediately and vigorously to
increases in current taxes than to reduction in the services those
taxes will buy, they generate less opposition to union demands for

reduced work loads than to increased wages.

D. Increase in the Level of Service

Some emplbyee demands for reﬂuced work load may increase rather
than decrease the service level. For teachers, reduction.in class size
means easier and more enj;yable teaching; for parents, it means an
improvement in the quality of education.. As a result, teachers and

the parents will join to press for smaller classes. Similarly, demands

by social workers to limit their case loads will be supported by those



who seek more police protection and more individualized social
services.

This alliance between a group of employees and users of the
particular service changes the configuration of political forces, but
it does not necessarily shift the political balance. However, if
bargaining is not unified or centrally controlled on the ﬁublic
employer's side, negotiation of terms which both reduce the employees'
work load and improve the quality of service may preempt the exercise

of any meaningful political restraints.

E. Determination of Goals and Methods

Not all potential subjects of bargaining involve budgetary
considerations. Proféssional employees, in particular, may want to
participate in determining the goals to be achieved by the agency and
the methods to be used iﬁ achieving those goals. When teachers seek
greater control over choice of textbéoks or student discipline policies,
budget costs and levels of service are not in question; the only
issues are the purposes of the school and the means of their
accomplishment.

Collective bargaining on such subjects enab1e$ the union to speak
with a single voice as representative of those holding opposing views
and gives the union increased political effectiveness when it is
confronted not by a coalition but by a fragmented opposition. More
important, the union does not bargain with the representative of those
holding an opposing view on 'goal' issues; it bargains with the repre-

sentative of those who seek lower taxes and more services. The
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government representative is thus under pressure to accept the union's
demands on nonbudget items in return for union concessions which will

keep down the cost of the agreement.

V. Some Implications of the Political Perspective

This aﬁalysis has treated employee bargaining as a part of the
political process. Obviously it has important implications for how
bargaining should be structured and conducted in order to make it

fit appropriately within that process.

A. Integration of Bargaining and Budget-Making

The most obvious implication of this political analysis of public
employee bargaining is that collective bargaining on terms which
substantially affect budget éllocations and levels of service must be
integrated with the budget-making process. To achieve such integration
collective bargaining policies and decisions must be centrally
coordinated and controlled. The effective power to formulate these
policies and render decisions must be merged in the public official
or body which is politically responsible for the budget.

Centralization of bargaining authority is much easier to advocate
than to achieve in practice, for budget-making authority in cities is
often widely diffused, various departments and agencies possessing a
substantial measure of budgetary autonomy. As employees organize
department by department,‘the simplest and least disruptive response is
to authorize each department head to bargain with the union representing
his employees. The bargaining system develops as fragmented as the

budget-making system on which it is based. Once this fragmentation has
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occurred, centralizing control over bargaining may be nearly impossible
because it would threaten too many established patterns and vested
interests. Centralization can be encouraged, if not compelled,
hqwever, by public employee bargaining statutes which expressly place
fhe authority and responsibility for concluding collective agreements
on the chief executive or the legislative body.

When authority is not fragmented along departmental lines, it still
remains divided between the cﬁief executive and the legislature: The
executive lacks legal apthority to enact a budget and the legislative
body lacks practical ability to negotiate an agreement. This division
of responsibility can create serious problems if thé relative roles
of the chief executive and the legislature are not clearly defined
and if those roles are not the same in collective bargaining and
budget-making. Coordinating the bargaining and budget-making
foleg of the two branches is not difficult conceptually. Just as the
mayor piepares a proposed budget to be approved or disapproved by the‘A
council, so he may negotiate an agreement with the union subject to
its approvél by the council.

One danger of this division of authority is that a union which
has failed to win a wage increase in bargaining with the mayor may
try to induce the council to include it in the budget. Such "end
runs" may be successful wpen only a few groups of employees are
organized. When most of the employees are organized, however,
legislators soon learn the folly of setting off a chain reaction

which will escalate budget costs.



A greater danger is that the chief executive will agree to a
costly contract and attempt to shift to the legislature the onus of
either rejecting the union's demands or approving increased taxes.
This tends to frustrate the bargaining process because there is no
established procedure for negotiations between the union and the
legislature to work out compromises which should have been made at
the bargaining table. It is doubtful, however, that such maneuvers
seriously distort the politicdl process, for both the chief executive
and the legislature are politically responsible for the budget. If
the costly contract ig approved, both will be answerable to the taxpayers.

School districts which do not have independent taxing power raise
special problems, for in such districts.the school board negotiates
the collective agreement but the city council provides the money. If,
however, the city council is not legally required to provide the
requested funds, it can determine the school budget in conjunction
with other departmental budgets and compel the school board to bargain
within those limits or return to the council for additional funds. The
council may thus upset an agreement negotiated by the school board.
While such a risk tends to frustrate the bargaining process, it can be
minimized by informal discussions between members of the school board
and members of the council prior to making the agreement. Experience
has suggested that even though bargaining responsibility and financial
regponsibility are separé%ed, the bargaining process can function
efficiently if the taxing authority retains the effective power to

refuse the requested funds.
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Grants-in-aid from federal or state sources reduce the financial
burden on the local government, but whether such grants disjoint the
bargaining and budgeting functions depends upon the form of the grant.
Fixed grants of less than the full cost of a department or service do
not change the basic political process, for whatever additional sum
the cify decides to spend must be paid from the city's own budget.
Employees' demands for increased wages will still be resisted by the
taxpayers and users of publié’services,

Matching grants have a somewhat different impact. They encourage
liberality in collective agreements as in other expenditures, because
the gain to employees is double the cost to taxpayers. This phenomenon
can have dangerous “equal treatment" radiations where one department
receives large matching grants and there is no centralized control
over bargaining. Generosity in that department will trigger costly
increases in other departments.

Crants—in-aid which are appropriated at the state level in order
to enable local officials to reach an agreement can result in a total
evasion of local political pressures. In a number of instances disputes
over teachers' salaries have been resolved by the state providing a
supplemental grant to meet the costs of the agreement. Decision-making
as to bargaining and budgeting is then split between local and state
officials. The local officials who make the agreement escape the
pressures of local taxpay;rs and users of local services; the state
officials who provide the money are largely insulated by low visibility

from pressures by state taxpayers.
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B. Number of Bargaining Units

From the political perspective it might first appear that all
employees of a public employer should be united in a single bargaining
unit. Closer examination, however, suggests that if there is adequate
centralized coordination of bargaining on the public employer's side,
then fragmentation of the employees into a number of Bargéining units,
each represented by its own union, creates no unmanageable problems.

Fragmentation on.the empfoyees' side obviously makes centralized
coordination on the employer's side more necessary and more difficult.
Confronted with multiple bargaining units, the publiﬁ employer can
exercise control over bargaining only by establishing some guidelines,
at least as to the size of the wage package, and limiting deviations
from that guideline. In practice, one negotiation and agreement
will establish a pattern to which most other agreements will be reguired
to conform, with only limited deviations. The pattern will control not
only khe wage package but also such work load terms as holidays,
vacations, sick leave, and length of work week. Thus one union effectively
bargains for the size of the wage package and common work load terms.
The other unions are limited largely to bargaining over how the available
wage dollars are to be allocated among pensions, insurance, and take-
home pay. Each union, however, retains the ability to bargain concerning
the conditions that are unique or of special interest to the employees
it represents. ‘

Pattern bargaining leads to practices which run counter to legal
rules developed in the private sector as to what constitutes good faith

bargaining, particularly when the pattern-setting agreement is not the
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first one negotiated. The public employer's refusal to settle with
other unions until it has settled with the pattern-setting unit would
be, according to traditional notions, bad faith bargaining. When

the employer makes offers to other unions, they will want assurances
that, if the pattern settlement is more favorable, they will receive
equal benefits. The pattern-setting union may then object that it is
being required to bargain for employees not in the unit, contrary to
traditional notions of good faith bargaining.

Because public employee bargaining differs significantly from
private bargaining, the legal rules from the private sector cannot be
imported uncritically into the public sector. The principle of "equal
treatmént" virtually ensures that every visible increase granted one
group will be translated into a general increase. Since the latter is
the significant figure for budgetary purposes, some technique such as
pattern bargaining must be devised to correlate an increase granted
one g;oup with its ultimate budgetary cost. Multiple bargaining units
thus may require the public employer to establish and follow a pattern
in bargaining. Pattern bargaining means, in effect, that one union
will bargain for all those bound by the pattern. It should not be
considered bad faith for the parties to bargain in accord with these
political and economic realities.

If the pattern-setting union which bears the burden of bargaining
or the unions which are b;und by the pattern find the practice
burdensome or oppressive, they can form a bargaining coalition to
negotiate together those terms determined by the pattern and to bargain

separately for those terms which fall outside the pattern. Such
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two-level bargaining seems to serve the best interests of both the
employees and the public employer, for it enhances integration of

decisionmaking where necessary and permits diversity where desirable.

C. Subjects for Bargaining

Collecfive bargaining in the public sector, from the perspective
of this inquiry, is a specially structured political process for
making certain governmental decisions. The primary justification for
this special process is that it gives the employees increased political
effectiveness to help balance the massed politiéal resistance of
taxpayers and users of public services. One consequence of public
empioyee bargaining is at least partial preclusion of public discussion
of those subjects being bargained. And the effect of an agreement is
to foreclose any change in matters agreed uponduring the term of the
agreement. Because it constitutes something of a derogation from
traditional democratic principles, collective bargaining should be
limited to those areas in which public employees do indeed encounter
massed resistance. In other areas, disputes by public employees should
be resolved through the customary channels of political decisionmaking.

Borrowing concepts of bargéinable subjects from the private sector
can be misleading for two reasons. First, in the private sector
collective bargaining is the only instrument through which employees
can have any effective vdice in determining the terms and conditions
of employment. In the public sector employees already have, as citizens,
a voice in decisionmaking througl. customary political chanﬁels. The

purpose of collective bargaining is to give them, as employees, a
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larger voice than the ordinary citizen. Therefore, the duty to
bargain should extend only to those decisions where that larger voice
is appropriate.
Second, in defining bargainable subjects in the private sector,
the government is establishing boundaries for the dealings between
private parties. In the public sector, however, government is establishing
structures and procedures for paking its own decisions. The private
employer's prerogatives are his to share as he sees fit, but the citizen's

right toparticipate in governmental decisions cannot be bargained away

by any public official.

‘The special political structure and procedure of collective
bargaining is particularly appropriate for décisions where the employees'
interests in increased wages and reduced work load run counter to the
combined interests of taxpayers and users of public services. Therefore,
decisions as to wages, insurance, pensions, sick leave, length of
work week, overtime pay, vacations, and holidays should be considered |
proper subjects for bargaining. Colleqtive bargaining, however, lacks
the same claim of appropriateness for decisions where budgetary or
level of service considerations are not dominant and where the political
alignment of taxpayers and users against employees does not occur.

For example, a decision concerning the content of the school
curriculum does not centrqlly involve salary levels or work loads of
teachers on the one hand, or the size of the budget or the level of
service on the other. Rather, the decision requires a choice of the

kinds of services to be provided within the limitations of the funds
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available. On such an issue there is no reason to assume that the
teachers' view can be summarized by a single voice, nor is there reason
to believe that taipayers, parents, or users of other services have
any unified positions. Two-sided bargaining on such issues mis-
represents both the range of views and the alignment of interests
which should be considered in making the decision;

To say that curriculum content is not a proper subject of
bargaining does not mean that £eachers have no legitimate interést in
that subject or that they should not participate in curriculum
decisions. It means only that the bargaining table is the wrong forum
and the collective agreement is the wrong instrument. This analysis,
which restricts collective bargaining to subjects that substantially
implicate budgetary issues, provides some guide for separating bargainable
and nonbargainable subjects in the public sector. Yet it cannot provide
a clear boundary line.

If teachers demand reduction in class size or policemen demand
minimum manning of patrols, the interests of the employees may
coincide with the interests of users of the particular service; the
clear confrontation created by wage demands does not then exist.
However, there remains the opposition of taxpayers and users of other
services. Granting the union demands would almost certainly require
increased appropriations for the schools or the police department.

Even some parents may prefer that any increase in the school budget be
spent to improve other aspects of the educational program. The
configuration of political interest groups remains sufficiently similar
to make the collective bargaining structure appropriate for resolving

such issues.
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Collective bargaining might initially seem inappropriate for
subjects such as seniority, promotions, work assignments, and discipline,
which do not directly affect budget allocation. But union demands
on these subjects are commonly résisted on the grounds that they
reduce efficiency and efficiency is an interest shared by both taxpayers
and users of public service.

If the union's demands do not in fact affect efficiency, then the
dispute is simply one between the employees in the bargaining unit
and their supervisors, department heads, or personnel department.

Such disputes do not involve the public's interest but rather concern
the relative roles of opposing interest groups within the government

in determining the terms and conditions of employment. These competing
interests are represented at the two-sided bargaining table; the
proper parties are on each side of the table. The structure and
procedure seem quite appropriate for reconciling their interests and
workihg out the rules to govern their relationships.

Demands by policemen for disciplinary procedures which effectively
foreclose use of a public review board further illustrate the need to
examine each subject to determine whether it should be decided within
the spécial political process of collective bargaining. In making
such a demand the union probably represents the consensus of the
employees and can thus properly speak with a single voice. However,
such a demand has no ideﬁtifiable budget cost. Those who favor a
public review board are those who fear that policemen will act abusively
or unlawfully and that their superiors will not take appropriate

disciplinary action. The interests of this group are not represented
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at the bargaining table. Collective bargaining thus does not provide
an appropriate political process for full discussion of the issue or
for weighing and reconciling the competing interests.

Again, the conclusion that this subject should be nonbargainable
does not mean that policemen have no legitimate interest in whether
their conduct should be subject to pubﬁic review. They certainly have
a right to participate in that decision, but only through the ordinary
avenues of the political process which are equally open to all

competing views and interest groups.

D. Public Information and Discussion of Negotiations

QOllective.bargaining in the public sector is an integral part of
the political process, a procedure for reaching a political decision.
The political officials can be held responsible at the polls, but
without some knowledge of the positions of the parties at the bargaining
tablq the voter is handicapped in making a judgment. For the political
process to be responsive and reliable, members of the public need to
know the issues being negotiated and have an.opportunity to make their
views known before agreement is reached. Some degree of moderate

publicity need not disrupt the bargaining process.

Conclusions

The choice is not whether pubiic employees' wages and other
conditions of employment ,are to be decided through the political process,
but how that process should be structured to make the decision. The
task is to construct not only collective bargaining but also the other
governmental institutions and procedures so as to make them all fit

together as an integrated fabric. However valid the political
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perspective may be, the view it offers is troubling, for it makes

us see that the wages and working conditions of public employees
depend upon the play of poiitical forces, and to perceive that fair
but not overly genefous tréatment for.employees depends upon devising

arrangments which achieve a rough balance of these forces.



APPENDIX II

UNION TECHNIQUES OF POLITICAL PERSUASION

What They Are and
How They Use Them

A. Why Information Is Important

In order to apply pressure tactics properly the team has
to know and understand the jurisdiction's legislative board
and its negotiating team.

1. The negotiating strategy cannot be properly devised
without such information.

2. Such understandings will reduce miscalculations.

3. Information is vital to know how and with whom a deé]
can be made.

4, Information will help one be able to predict how different
members will react.

B. What Information Is Important

Information on Board Members
1. Age

2. Number of years on board
3. Organizational membership
4. Religious affiliation

5. Estimated income

6. Property ownership

7. Employment

. Is he with a company or self-employed?
Is he union or non-union?
. What are his relationships with his employer and other employees?

Qa o0 T o

. Does having public office help advance his job or business
connections?
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8. What were his reasons for seeking public office?

His concern about education or government?
His concern about taxes?

His desire to enhance his reputation?

. A desire to contribute to his community?

T a o T o

His desire for political advancement?
9. Marital Status
10. Number of children

a. what schools do his children attend?
11. Political registration

. What is his voting record in elections?

. What is his voting record on the board?

. What voting block on the board is he with? Who does he vote with?
. How is the block represented on the negotiating team?

. Which members can influence him?

T a 0 T o2

C. How To Get Information

1. Check teachers or public employees in community.
Contact employee association representatives who attend board meetings.

Have association representative who is a registered party member
contact local party chairman for information.

4. Get to know people who are acquainted with board member and/or
his family.

5. Establish a contact on the board.

D. How To Apply Pressure Tactics To Resolve A Particular Issue In
Your Contract

1. Consult your association/union executive director.

a. Tactical advantage must be weighed against animosity of the
board, community or association.

b. Judge the use of tactics against the long term effects on
relationships between the board, the community and the
association or union.
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If you are going to use pressure tactics.

a.
b.

Find community pressure points.
Consider bringing in an outside heavy (an international rep.?)
1. He can bear brunt of resentment -leave town afterward.

. Alternate humor with application of pressure at the table; to

cool emotions and prevent confrontations.

. Adapt language and tactics to what the board understands

1. Do they relate to logic, power or pragmatics?
2. Do they respond to effects such as pounding on the table?

. Use time as an ally.

1. Keep your team well-rested.
2. Wear down board team - physically and psychologically.

(a) Ask for clarification or explanation of
bargaining position.

(b) Review legal language.
(c) Repeat yourself.

. Use the media and personal contacts.

1. Large urban board may be susceptible to what is said
in the papers.

2. Small board may be susceptible to friends and neighbors.

3. If a particular board member is obstructionist - get the
message (with reasons) to the community.

. Consider a veiled or implied strike threat.

1. Use care - affluent suburban communities may be more
vulnerable to this tactic than blue collar, labor-
oriented communities.

. Apply pressure by appealing to community pride.

. Apply pressure to ego of opposing chief negotiator.

1. Get to know him and how he can be used.

2. Charge unfair labor practice to put board in defensive
position with community.

3. Attempt to split the board on crucial issues.
4. Misrepresent issues to public through press releases.
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j- Attack carefully and subtly the credibility on board
negotiating team.

1. Board team will spend time answering member's question
about association/union charges rather than planning
negotiating sessions.

2. Apply pressure to board team on cost of living increases,
service productivity.



APPENDIX III
Union Checklist to Evaluate

A Worksite Employee Relations Atmosphere

Unions may use checklists to determine the employee relations atmosphere
at a worksite. The following is such a checklist in which the employees
are asked to rate the performance of their manager.

Date:

Return this evaluation to your emplovee organization representative. This
evaluation is confidential. The employee organization will make suggest-
ions for improvement of administration based on all evaluations received.
Leave blank any item beyond your knowledge.

RATING SYSTEM - To the right of each descriptive item, write the number
,which in your opinion best describes your supervisor's performance
according to the following system:

1 - OUTSTANDING: Greatly exceeds the requirements of the position.
2 - STRONG: Exceeds the requirements of the position.
3 - AVERAGE: Meets the requirements of the position.
4 - WEAK: Performs below the requirments of the position.
5 - UNSATISFACTORY: Performs greatly below the requirements of the
position.
DESCRIPTIVE ITEM RATING NO. COMMENTS

1. Demonstrates leadership; stimulates
participation

2. Provides clear and consistent
direction

3. Is resourceful in coping with
unexpected problems

4. Anticipates problems

5. Has good rapport with employees

6. Maintains a rich, creative work
environment

7. Supervises evenhandedly without
favorites

8. Evaluates employees only after
sufficient observation

9. Directs operations for the convenience
of employees, not the administrative
office




DESCRIPTIVE ITEM

RATING NO.

COMMENTS

10.

Promotes mutual respect among
employees

11.

Practices the conviction that adminis-
tration is a service to employees

12.

Shows more concern with effective work
output than with public relations

13.

Protects employees from unnecessary
interruptions

14.

Supports the judgement of employees

15.

Encourages employee initiative and
innovation

16.

Defends employees against unwarranted
attacks and criticism

17.

e

Plans and conducts meaningful meetings
only as needed

18.

Establishes schedules and efficient
routines to meet needs

19.

Welcomes criticism, makes good use
of it

20.

Understands complex ideas; acts
logically

21.

Displays emotional maturity &
stability

22.

Exhibits sense of humor, is not
vindictive

23.

Is responsible and dependable in
assisting employees

24.

Is an aid not a hinderance to
achievement

25.

Makes supplies and equipment
easily available

26.

Fosters high morale

27.

Avoids a sterile,military by-the-
book atmosphere




DESCRIPTIVE ITEM RATING NO. COMMENTS

28. Promotes harmony by discouraging
spying and tale bearing

29. Settles grievances fairly

30. Exercises managerial influence
so as not to discourage or under-
cut negotiations or organizational
activity

31. Conducts relations with higher
administration in a manner
which is not overly cautious or
subservient

32. Respects employee rights estab-
lished by law or contract

33. Has established a firm trust-
level between management and
employees

34. Is sensitive to racial & ethnic
needs of employees and community

35. Promotes community cooperation
and support

36. Is an aid not a hurdle to
creative projects

37. Gives extra-duty assignments
without favoritism or inequity

38. Gives recognition to achieve-
ments of individuals

39. Reprimands only for just cause
based on knowledge not heresay

40. Exercises administrative
discretion in a manner which
is not arbitrary, capricious,
unfair or unreasonable

41. Provides employees with assist-
ance in becoming competent &
successful in their assignment

42. Is firm, not domineering or
vacillating in using authority




DESCRIPTIVE ITEM

RATING NO.

COMMENTS

43. Promotes a relaxed, open & adult

atmosphere among employees

a4,

Keeps professional & personal
confidences of employees

45,

Avoids make-work

46.

Is respected by employees

47.

Is respected by community

OVERALL PERFORMANCE RATING

I recommend that this Manager:

[ _/ be retained in service
/__/ be discontinued in service

be conditionally retained in service but

/__/ that his work be evaluated with extreme care

REMARKS AND/OR SUGGESTIONS FOR IMPROVEMENT:

Optional

Evaluator's Signature

Number of years employed

in the agency

Department




APPENDIX IV

AFL-CIO INTERNAL DISPUTES PLAN

ARTICLE XX
SETTLEMENT OF INTERNAL DISPUTES

Section 1. The principles set forth in this Article
nhall be applicable to all affiliates of this Federation,
and to their local unions and other subordinate

bodies. :

Sec. 2. Each affiliate shall respect the established
collective bargaining relationship of every other
affiliate. No affiliate shall organize or attempt to rep-
resent employes as to whom an established collective
bargaining relationship exists with any other affili-
ate. For purposes of this Article, the term, “estab-
lished collective bargaining relationship” means any
situation in which an affiliate, or any local or other
subordinate body thereof, has either (a) been rec-
ognized by the employer (including any govern-
mental agency) as the collective bargaining repre-
sentative for the employes involved for a period of
one year or more, or (b) been certified by the Na-
tional Labor Relations Board or other federal or
state agency as the collective bargaining represen-
tative for the employes.

Sec. 8. Each affiliate shall respect the established
work relationship of every other affiliate. For pur-
poses of this Article, an “established work relation-
ship” shall be deemed to exist as to any work of the
kind which the members of an organization have
customarily performed at a particular plant or work
site, whether their employer is the plant operator, a
contractor, or other employer. No-affiliate shall by
agreement or collusion with any employer or by the
exercise of economic pressure seek to obtain work for
its members as to which an established work rela-
tionship exists with any other affiliate, except with
the consent of such affiliate. This section shall not
be applicable to work in the railroad industry.

ARTICLE XX—Settlement of Internal Disputes

Sec. 4. In the event that any affiliate believes that
such special and_unusual circumstances exist that
it would be violative of its basic jurisdiction or con-
trary to basic concepts of trade union morality or
to the constitutional objectives of the AFL-CIO or
injurious to accepted trade union work standards to
enforce the principles which would apply in the
absence of such circumstances, such organization
shall nevertheless observe such principles unless and
until its claim is upheld in the manner prescribed
in Section 17 of this Article.

Sec. 5. No affiliate shall, in connection with any
organizational campaign, circulate or cause to be
circulated any charge or report which is designed to
bring or has the effect of bringing another affiliate
into public disrepute or of otherwise adversely
affecting the reputation of such affiliate or the
Federation.

Sec. 6. Dispute settlements and determinations
under this Article shall not determine the general
work or trade jurisdiction of any affiliate but shall
be limited to the settlement or determination of the
specific dispute on the basis of the facts and con-
siderations involved in that dispute.

Sec. 7. The President shall establish procedural
rules for the handling of complaints under this Ar-
ticle so that all affiliates involved in or affected by
a dispute will have notice thereof, will have an
opportunity for the voluntary settlement of the dis-
pute, and, in the event of a failure to reach a volun-
tary settlement, will have a full and fair hearing



ARTICLE XX—Settlement of Internal Disputes

before an Impartial Umpire. The rules shall be such
as to insure a speedy and early disposition of all
complaints arising under this Article.

Sec. 8. The President shall establish a panel of
mediators composed of persons from within the
labor movement. The members shall serve at the
pleasure of the President. Any affiliate which claims
that another affiliate has violated this Article may,
by its principal officer, file a complaint with the
President. Upon receipt of such complaint the Pres-
ident shall designate a mediator or mediators,
selected by him from the mediation panel, and di-
rect that all affiliates involved or affected meet with
such mediator or mediators in an effort to effect a
settlement.

Sec. 9. A panel of Impartial Umpires composed
of prominent and respected persons shall be estab-
lished. The members of the panel shall be selected by
the President with the approval of the Executive
Council. If voluntary settlement of a dispute is not
reached within fourteen days after the appointment
of a mediator or mediators, a hearing shall be held
before an Impartial Umpire selected from such
panel. Impartial Umpires shall be assigned on a ro-
tating basis, subject to their availability to conduct
hearings. The terms of employment of the members
of the panel shall be established by the President,
with the approval of the Executive Council.

Sec. 10. The Impartial Umpire shall make a deter-
mination, after hearing, based upon the principles
set forth in this Article. He shall make such deter-

ARTICLE XX—Settlemernit of Internal Disputes

mination within a time specified by the President,
unless an extension of time is agreed to by the par-
ties. The President shall transmit copies of the
determination to all affiliates involved. He shall, at
the same time, request any afliliate which the Im-
partial Umpire has found to be in violation of this
Article to inform him as to what steps it intends to
take to comply with such determination. Any re-
sponse received, or the fact that no response has
been received within a time fixed by the President,
shall be communicated to the other parties to the
dispute. . ‘

Sec. 11. The President may extend any time limit
if, in his judgment, such exterision will more readily
effectuate an early settlement or determination of a
dispute. Whenever, in the judgment of the Presi-
dent, pressing reasons require an accelerated settle-
ment or determination, he may shorten or eliminate
the mediation process or refer the dispute directly
to an Impartial Umpire.

See. 12. If no appeal is filed from a determination
of the Umpire within five days as provided below
the determination shall automatically go into full
force and effect. Any affiliate which is adversely
affected by a determination of the Umpire, and
which contends that the determination is not com-
patible with this Constitution, or not supported by
facts, or is otherwise arbitrary or capricious, may
file an appeal with the President within five days
after it receives the Umpire’s determination. Any
such appeal shall be referred by the President to a
subcommittee of the Executive Council.



ARTICLE XX—Settlement of Intermal Disputes

Sec. 13. The subcommittee of the Executive
Council may disallow the appeal, in which event the
determination of the Umpire shall be final, and
subject to no further appeal and shall go into full
force and effect; or the subcommittee may refer the
appeal to the Executive Council, in which event the
determination of the Umpire shall be automatically
stayed pending disposition of the appeal by the
Executive Council. The determination of the Um-
pire shall be sustained unless it is set aside or al-
tered by vote of a majority of all of the members of
the Executive Council. The decision of the Executive
Council where an appeal is granted shall be final,
and shall be effective as of the date therein specified.

Sec. 14. Any affected affiliate may file a complaint
with the President that another affiliate has not
complied with an effective determination of the
Impartial Umpire or of the Executive Council on
appeal. Upon receipt of such a complaint the Presi-
dent shall immediately convene a meeting of the
subcommittee of the Executive Council referred to
above. If non-compliance with the determination is
found at such meeting, notice of such non-compli-
ance shall be issued by the President to each affili-
atedt national or international union and depart-
ment.

S.ec. 16. Immediately upon the issuance of such
notification, the following shall apply:

(1) The non-complying affiliate shall not be
entitled to file any complaint or appear in a com-
plaining capacity in any proceeding under this

ARTICLE XX—Settiement of Internal Disputes

Article until such non-compliance is remedied or
excused as provided in Section 16;

(2) The Federation shall, upon request, supply
every appropriate assistance and aid to any or-
ganization resisting the action determined to be
in violation of this Article;

(8) The Federation shall appropriately pub-
licize the fact that the affiliate is not in compli-
ance with the Constitution;

(4) No affiliate shall support or render assist-
ance to the action determined to be in violation of
this Article.

In addition, the Executive Council is authorized,
in its discretion, to:

(1) Deny to such an afiiliate the use of any or
all of the services or facilities of the Federation;

(2) Deny to such an afiiliate any protection
under any of the provisions or policy determina-
tions of the Federation;

(3) Apply any other authority vested in the
Executive Council under this Constitution.

Sec. 16. Any affiliate which has been found to be
in non-compliance and which has been deprived of
its rights under this Article may apply for restora-
tion of such rights. Notice of such application shall
be given to all of the affiliates involved in the deter-
mination or determinations as to which there is non-
compliance. If such affiliates consent, the President
shall be authorized to restore the rights of the non-
complying affiliate after it states its intention in
writing to comply thenceforth with the provisions
of this Article. If any affiliate involved in the cases
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of non-compliance opposes the application, the
rights of the non-complying affiliate shall be re-
stored only under the following conditions:

(a) The non-complying affiliate states its inten-
tion, in writing, to comply thenceforth with the pro-
visions of this Article;

(b) The non-complying affiliate has undertaken
whatever measures may be necessary and practicable
to remedy the situation;

(c) The application for restoration of rights is
approved by two-thirds vote of the Executive Coun-
cil, or by a majority vote of the convention.

Sec. 17. Any affiliate which claims justification
under Section 4, for action, which would, in the
absence of such justification violate the provisions
of this Article, shall process its claim, prior to tak-
ing action, under the provisions of this Section. Such
claim shall set forth the basis upon which the claim
is made and the action which the afilliate proposes
to take. The claim shall thereafter be processed as
provided in this Article except that the determina-
tion as to whether the facts justify the proposed
action shall not be made by the Impartial Umpire.
The Impartial Umpire shall determine whether the
proposed action would violate the provisions of this
Article in the absence of justification, shall find the
facts with respect to the claim of the justification,
and submit a report to the Executive Council. The
Executive Council shall determine on the report of
the Impartial Umpire-whether the proposed action
would violate the provisions of this Article in the

ARTICLE XX-—Settlement of Internal Disputes

absence of justification; and, if it concludes by
majority vote that the proposed action would so
violate it shall find such justification only by a vote
of two-thirds of the membership of the Council.

Sec. 18. The President shall be authorized to
delegate to such person or persons as he may desig-
nate any of his powers or functions under this Ar-
ticle except the authority granted by Sections 12,
14, and 16.

Sec. 19. Where a dispute between affiliates subject
to resolution under this Article is also covered by a
written agreement between all of the affiliates in-
volved in or affected by the dispute, the provisiohs
of such agreement shall be complied with prior to
the invocation of the procedures provided in this
Article. If such agreement provides for final and
binding arbitration, and an affiliate party to such
agreement claims that another such affiliate has not
complied with a decision under that agreement, it
may file a complaint under the provisions of Section
14 of this Article and the procedures provided in
this Article in the case of non-compliance shall be
applicable. Where a dispute between affiliates sub-
ject to resolution under this Article is also covered
by a written agreement between affiliates but in-
volves or affects an affiliate not a party to such an
agreement, the affiliate not a party to such agree-
ment may invoke the procedures provided in this
Article for the settlement and determination of
such dispute.

Sec. 20. The provisions of this Article with re-
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spect to the settlement and determination of dis-
putes of the nature described in this Article shall
constitute the sole and exclusive method for settle-
ment and determination of such dispute and the
provisions of this Article with respect to the en-
forcement of such settlements and determinations
shall constitute the sole and exclusive method for
such enforcement. No affiliate shall resort to court
or other legal proceedings to settle or determine any
disputes of the nature described in this Article or
to enforce any settlement or determination reached
hereunder.

Sec. 21. The provisions of this Article shall take
effect on January 1, 1962. Upon such effective date,
the provisions of Article III, Section 4, of this Con-
stitution, except the first sentence thereof, shall be
of no further force and effect. However any dispute
which has become subject to a formal complaint
under such provision prior to January 1, 1962, shall
be disposed of under the procedures and principles
theretofore applicable and not under the procedures
or principles set forth in this Article, except that
any recommendation of the Impartial Umpire issued
subsequent to January 1, 1962, shall be subject to
the provisions of Sections 14 through 16 of this
Article.

Sec. 22. Notwithstanding any other provision of
this Constitution this Article shall be subject to
amendment by the convention by a majority vote of
those present and voting either by a show of hands,
or, if a roll call is properly demanded as provided
in this Constitution, by such roll call.



APPENDIX V

AFL-CIO SELECTED PLATFORM POSITIONS

Public Employees

The right of collective bargaining, including the
right to strike, is a fundamental right of all work-
ers. Public employees have been enjoined, ha-
rassed, dismissed, and otherwise mistreated in
their attempts to organize and bargain collectively
with their employers. Unfortunately, continued
efforts by public employees to change intolerable
conditions through union organization and col-
lective bargaining are too often limited by repres-
sive legislation and judicial decisions.

The AFL-CIO continues td support legislation
which would guarantee the right of all public
employees to organize, bargain collectively, and
would insure the right to strike.

Furthermore, the AFL-CIO supports provisions
to protect the job rights, employment conditions
and other benefits of workers involved in any fed-
eral, state and local legislation to reorganize or
consolidate the delivery of public services.

The AFL-TIO also urges enactment of federal
legislation as soon as possible to provide effective
and appropriate protections for the pension rights
o.f employees of state and local government agen-
cies.

Pension Legislation

The Employees Retirement Income Security
Act was enacted in 1974. This law will go a long
way toward making the private pension system
work better on behalf of retiring workers. The
legislation provides minimum standards of vesting,
funding and fiduciary responsibility. By creating
a termination insurance program, the new law
also insures that American workers will receive
their pensions if their employers go bankrupt or
out of business.

One of the shortcomings of the new law is that
it applies only to pension systems in the private
sector. The reason given for this limitation was
that public pension systems did not need these
protections because of the financial stability and
strength of state and local governments. Recent
developments have made all Americans acutely
aware that state and local governments also can
go bankrupt. Effective and appropriate protections
for the pension rights of employees of state and
local government agencies should be enacted as
soon as possible. Public workers should have the
same rights as all other workers.

Reprinted from AFL-CIO Platform Proposals. Presented to the
Democratic and Republican National Conventions,1976.



APPENDIX VI

Summary Statement Regarding,
Political Activity of State or Local Officers and Employees

Two bills, AB 4352 and AB 4351,have been passed by the California
State Legislature and signed by the Governor to be effective January 1,
1977. The bills modify restrictions on political activities of state,
local and school district employees. The following discussion sum-
marizes the provisions and effects of these bills. A Summary State-
ment Regarding Political Activity of State or Local Officers and
Employees (as of October, 1975) follows the bill summaries in this

section.

AB 4351 - State and Local

Existing state law restricts the solicitation and receipt of campaign
contributions while officers and employees of state and local govern-
ment agencies are on the job. It also restricts the use of government
facilities and an employee§ official position for political purposes.
A state employee may not engage in political activities to the extent
such activity has been declared to be incompatible with his duties as
a state employee. This bill would repeal the above provisions of
state law except those relating to incompatible activities of state

employees. It would provide that subject to the exceptions specified

in the bill and federal law no restriction may be placed upoﬁ the

political activities of officers and employees of state and local

government agencies.

The bill would reenact an existing provision prohibiting an office
holder or person seeking election or appointment to office from

using the influence of his position for political purposes. It would
also reenact provisions prohibiting a local agency employee from

participating in political activities while in uniform or on duty.



Note: [ach state agency may have an individual compatibility state-
ment. Employees in federally funded positions are still governed by

the Hatch Act.

The bill bars local agency employées from directly soliciting political
funds from other agency employees; allows local agencies to bar their
employees from engaging in political activity during working hours;

and allows local agencies to bar all political activities on their

premises.

Note: The local agency is not under obligation to enact such regula-

tions. It may also modify its own regulations.

AB 4352 - Schools

This bill would repeal the existing provisions of law which place
restrictions on the political activities of school boards and school
officers and employees and in lieu thereof provide that no restrictions
other than those provided for in this bill and under federal law

shall be placed.on the political activities of any officers or employees
of a county superintendent of schools, a school district, or a community

college.

This bill would prohibit school officers and employees from using or
attempting to use their positions to in any way affect the employment
of a person upon consideration or condition that such person vote for,

support, or oppose a particular candidate, office or party.

This bill would provide that no school district funds could be used

to urge the passage or defeat of any school measure of the district
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except that: 1) the governing board of a school district may prepare

and disseminate information urging the passage or defeat of such

measures, 2) an administrative officer may make appearances before

citizens groups to discuss a board measure, 3) An officer or employee

may solicit contributions to promote the passage or defeat of a bond

measure.

This bill would also permit governing bodies to establish rules and
regulations regarding the political activities of contributions by

school officers and employees.



Summary Statement Regarding,Political Activity
of State or Local Officers and Employees

(October 1975)

Section 401 of the Federal Election Campaign Act
Amendments of 1974 amended the Federal Hatch
Political Activities Act (5, United States Code,
1501-1508) by removing the restriction against cer-
tain partisan political activities by State and local gov-
ernment employees in Federally aided programs.
Under the new law, which was effective on January 1,
1975, such employees are no longer prohibited by
Federal law from taking an active part in political
management or in political campaigns. (These ac-
tivities, however, may continue to be prohibited by
some State or local laws or regulations.) Other Hatch
Act restrictions on the political activities of State and
local employees described below are unaffected.

Here is a summary of the provisions of the law, in

its amended form. This summary reflects the U.S.
Civil Service Commission’s interpretation of the law,
through September 1975, as found in 5 CFR Part 151.

Coverage

In general, the law covers officers or employees of a
State or local agency if their principal employment is
in connection with an activity which is financed in
whole or in part by loans or grants made by the United
States or a Federal agency. An employee subject to
political activity laws and regulations continues to be
covered while on annual leave, sick leave, leave with-
out pay, administrative leave, or furlough.

In many State, county, and municipal governments
the following programs receive financial assistance
from the Federal government: public health, public
welfare, housing, urban renewal and area redevelop-
ment, employment security, labor and industry, high-
ways and public works, conservation, agriculture,
civil defense, aeronautics and transportation, anti-
poverty, and law enforcement.

The law, by its own terms, does not apply to:

1. an individual who exercises no functions
in connection with the Federally financed
activity; or

2. an individual employed by an educational
or research institution, establishment,
agency, or system which is supported in
whole or in part by a State or political sub-

division thereof, or by a recognized reli-
gious, philanthropic, or cultural organiza-
tion.

Prohibited Activities

A State or local officer or employee who is subject
to the provisions of the Hatch Act, may not:

1. use his or her official authority or influ-
ence for the purpose of interfering with or
affecting the result of an election or nomi-
nation for office;

2. directly or indirectly coerce, attempt to
coerce, command, or advise a State or
local officer or employee to pay, lend, or
contribute anything of value to a party,
committee, organization, agency, or per-
son for political purposes; or

3. be a candidate for public elective office in
a partisan election (candidacy for political
party office is not prohibited).

Use of Official Authority: Coercion: These prohibi-
tions are aimed at activities such as threatening to
deny promotion to any employee who does not vote
for certain candidates; requiring employees to contrib-
ute a percentage of their pay to a political fund (‘‘2%
Club’’); influencing subordinate employees to buy
tickets to political fund-raising dinners and similar
events; and matters of a similar nature. These prohibi-
tions principally affect supervisors, but are applicable
to any covered employee. For instance, employees
still may not coerce, command, or advise other cov-
ered employees to make political contributions or to
contribute their time or anything of value for political
purposes.

Candidacy: A State or local officer or employee
subject to the Hatch Act may not be a candidate in a
partisan election for any public office. Primary and run-
off elections to nominate candidates of partisan political
parties are partisan elections for the purposes of the law.
Candidacy for political party office, including that of
committee member or convention delegate, is not prohi-
bited, even where such office is voted on in a partisan
election.

U.S. Civil Service Commission
Bureau of Intergovernmental Personnel Programs, 1900 E Street, N.W., Washmgton D.C. 20415
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The law permits officers and employees to be can-
didates for public office in nonpartisan elections.
These are elections in which none of the candidates is
to be nominated or elected as representing a political
party whose candidates for presidential elector re-
ceived votes at the last preceding presidential election.

Permitted Activities

A State or local officer or employee who is subject
to the provisions of the Hatch Act, may:
1. Express his or her opinions on political
subjects and candidates, :
2. Take an active part in political manage-
ment and political campaigns, and
3. Be a candidate for political party office.

Expressing Political Views: State or local officers
ct employees subject to the Act may as in the past
express their individual opinions on political subjects
and candidates. This is frequently done by employees
wearing badges or buttons, or displaying stickers or
posters on their cars or houses. While the Federal law
does not prohibit this, regulations of the State or
local government may limit in some ways the free ex-
pression of their employees’ political views. For
cxample, an agency may logically differentiate be-
tween employees whose work requires them to meet
the public constantly and those who seldom, if ever,
meet the public in performing their duties.

Political Management: Restrictions on political
management were repealed by the amendment. Mem-
bership and office holding in a political party, organi-
zation, or club is permitted. Affected employees may
attend meetings, vote on candidates and issues, and
take an active part in the management of the club, or-
ganization, or party, and may be candidates for politi-
cal party office in a partisan election.

Attendance at a political convention and participa-
tion in the deliberations or proceedings of the conven-
tion or any of its committees are permitted activities.
mployees may be candidates for, or serve as dele-
gates, alternates, or proxies at such a convention, even
though such candidacy involves a public partisan elec-
ion. Volunteer work for a partisan candidate, cam-
yraign committee, political party, or nominating con-
vention of a political party is permitted.

Political Campaigns: Under the amended law, an
employee may campaign in a partisan election by mak-
in7 speeches, writing on behalf of the candidate, or
guliciting voters to support or oppose a candidate.

An employee may attend a political meeting or rally
including committee meetings of political organiza-

tions, and may serve on a committee that organizes or
directs activities at a partisan campaign meeting or
rally.

An employee may sign nominating petitions for
candidates in a partisan election for public office, and
may orginate or circulate such petitions. An employee
may drive voters to the polls as a convenience to them.
Previous restrictions against transporting voters to the
polls as part of the effort of a candidate or political
party to win a partisan election are no longer applica-
ble to State and local employees under Federal law.

Contributions: Employees may make a financial
contribution to a political party or organization. They
may solicit and collect voluntary political contribu-
tions. They may not, of course, coerce, command or

* advise another covered employee to make such con-

tributions.

Public Office: The law that prohibits political activ-
ity does not prohibit holding a public office. Hence, if
an employee holds elective office when appointed to a
covered State or local position, the employee may con-
tinue to serve but may not be a candidate for re-
eiection in a partisan election. Likewise, an employee
may accept an appointment to fill a vacancy in an elec-
tive office while concurrently serving in a covered po-
sition. Such an employee should, of course, ascertain
from his or her employing agency if acceptance of
such an appointment may constitute a conflict of inter-
est.

An employee may serve at the polls as an election
official or clerk or as a checker, watcher, or challenger
for a political party candidate in a partisan election.

State Laws

Where State or local laws or regulations establish
more strict prohibitions on the political activity of
State and local employees, these prohibitions remain
in effect. It was not the intent of Congress to preempt
or supersede, by thé amendment, any existing State
law.

The Hatch Act is enforced by the United States Civil
Service Commission. If you have any questions as to -
whether the law applies to you or whether specific
political activities are allowed, ask the U.S. Civil
Service Commission for help in resolving them. Con-
tact the Office of the General Counsel, USCSC, Room
6H31 1900 E Street, N.W. Washington, DC 20415,
or telephone 202 /632-7600.

—— e ea.

———

:.dditional copies of this summary may be obtained from the regional offices of the U.S. Civil Service Comamis-

sion. Please note that, as a result of regulations issued by the USCSC on September 16, 1975, the November 1974 Special -
I:ru- of Intergovernmental Personnel Notes on the amended Hatch Act is now obsolete. ‘
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This Manual is designed solely

as a reference tool

November 1, 1975

""As the number of persons employed by government
and governmentally-assisted institutions continues
to grow, the necessity of preserving for them the
maximum practicable right to participate in the
political life of the republic grows with it.
Restrictions on public employees which, in some
or all of their applications, advance no compelling
public interest commensurate with the waiver of
constitutional rights they require, imperil the
continued operation of our iTstitutions of
representative government."

1

Bagley v. Washington Township Hospital District,
65 Ca%. 2d 499 at 510-51T, SE Cal. Rptr. 40l at

409 (1966).
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INTRODUCTION

Legislatively imposed restrictions on the political
activities of public employees have come under increasing
judicial scrutiny with the tremendous growth of public
sector employment. The courts' activism in this area has
been stimulated, at least in part, by the inability of
legislative bodies to define the interest of the government
as "employer" in a manner which does not substantially
impair the political rights of government employees. The
courts have sought to ameliorate this conflict through the
development of constitutional doctrine.

It has been argued in the past that government benefits,
including public employment, represented ''privileges' rather
than "rights,'" and further, that the government could
condition the receipt of such benefits on the recipient's
waiver of important interest, including constitutional
rights.2 This attitude 1is perhaps best reflected in the
famous dictum of Justice Holmes in his reference to the

granting of public employment: ''The petitioner may have

See generally Van Alstyne, The Constitutional Rights

of Public Employees: A Comment on the lnapproprilate
Uses of an‘%?ﬂ‘*ﬁEIbgy, 16 U.C.L.A. L. Rev. 7§I (1969).




a constitutional right to talk politics, but he has no

n3 In recent

constitutional right to be a policeman.
years, while perhaps conceding that government may have
no constitutional obligation to provide benefits such

as public employment, many courts have required that once
public employment or any other benefit is granted, the
government cannot condition that grant on the recipient's

4 While there are some

waiver of constitutional rights.
interests which the government holds as employer that are
sufficient to support demands which it could not make
upon a person with whom it lacked an employment relation-
ship, increasingly, state and federal courts are requiring
that the government always operate under constitutional
constraint, even when performing non-obligatory functions.
The following discussion, while not intended to be

an exhaustive treatise on public employee First Amendment

McAuliffe v. Ma;or of New Bedford, 155 Mass. 216,
9 - ods e

Sherbert v. Verner, 374 U.S. 398, 10 L.Ed. 2d 965,
); Pickering v. Board of Educ.
391 U S 563, 20 L. Bd.
Keyishian v. Board of Re ents, 385 U S 589, 17 L. Ed 24
.Ct. fenerally Comnent
Another Look at Unconstitutiona Conditions, 117’
a. ev.

N



political rights, will analyze the current status of
federal, state and local restrictions on the political
activities of County officers and employees. It is hoped
that this analysis will suggest some meaningful guidelines
to assist County management in its sometimes difficult

task of advising County officers and employees as to their
rights and duties in the highly sensitive area of political

activities.

GENERALLY
In recent years, the permissible restrictions that
may be imposed upon the political activities of County
officers and employees have been severely circumscribed

by the California Supreme Court.5

However, it does appear

that at least the following restrictions imposed by the

Government Code, judicial decisions, current County

ordinances and Charter sections are valid and enforceable:
1. An officer or employee of the County may be

restricted or prohibited by ordinance or departmental

rule from participating in political activities of any

kind during working hours or while otherwise on duty.6

5
Bagley v. Washington Township Hospital District,
65 caf.za 499, 5§ Cal.Rptr. EUI IE955$.

] _

Fort v. Civil Service Commission, 61 Cal.2d 331
at 338, 38 CaI.Eptr. 625 at 629.



2, Solicitation or receipt of political funds:

A, An officer or employee of the County in the
classified service may be prohibited from, directly or in-
directly, soliciting or receiving political funds or con-
tributions for any political party or political purpose
whatever at any time7 with the following exception:

Such officers or employees may, however, solicit
or receive political funds or contributions from other
officers or employees of the County for the purpose of
promoting the passage or defeat of a ballot measure which
would affect the rate of pay, hours of work, retirement,
civil service, or other working conditions of the officers
or employees of the County, although the County may pro-
hibit or limit such activities during working hours.8

B. Except as provided for in subparagraph 'A"
above, an officer or employee of the County in the un-
classified service may not, directly or indirectly, solicit
or receive political funds or contributions from other
officers or employees of the County or persons on the

employment list of the County at any time.9

7

Los Angeles County Charter (1973 Ed.), Section 42.
8

Government Code Section 3206.
9

Government Code Section 3202;Los Angeles County
Charter (1973 Ed.), Section 42,

4



C. The County may not prohibit or restrict
off-duty County officers or employees in the unclassified
service from soliciting or receiving political funds or
contributions from members of the general public during
non-working hours, although the County may restrict or
prohibit by ordinance or departmental rule such officers
or employees from using their status or position to in any
way assist in or influence the solicitation or receipt of
political funds or otherwise to identify themselves as
County employees when soliciting or receiving such funds.10

D. Under the County's "Solicitation Ordinance"
(Ordinance No. 2292), members of the general public as well
as County employees are prohibited from soliciting contri-
butions, signatures, or other forms of support for political
candidates, parties, ballot measures, or other political
purposes within or upon County buildings, facilities or
property at any t:ime.11

3. County officers and employees are under a duty to
prohibit the entry into County facilities or property of
any person or persons for the purpose of making therein, or
giving notice of, any political assessment, subscription or

contribution.12

10
Fort v. Civil Service Commission, 61 Cal.2d 331,

38 Cal.Rptr. 625; EagIe¥ V. Washiggton Townshig
Hospital District, al. ’ al . Rptr. 401.

See also Government Code Section 3203.

11

12
Government Code Section 3203 (a).

5



4. County officers or employees may not use, promise,
threaten or attempt to use their County position to
influence the political actions of other Counfy officers
or employees or any member of the general public.13

5. No officer or employee of the County may parti-
cipate in political activities of any kind while he is in
uniform.14

6. An officer or employee of the County may be
restricted or prohibited by ordinance or departmental rule
from campaigning for or against his immediate superior or
a superior whom the employee serves in a close or confi-
dential capacity.15

7. An officgr or employee of the County in the
classified service may not favor or discriminate against
any County employee or person seeking County employment

because of his political opinions or affiliations.16

13
Government Code Section 3204.
Fort v. Civil Service Commission, 61 Cal.2d 331
at 338, 38 Cal.Rptr. 625 at 629.

14
Government Code Section 3204.5.

15

Fort v. Civil Service Commission, 61 Cal.2d 331
at 338, 38 Cal.Rptr. 625 at 629.

Bagley v. Washington Township Hospital District,
65 Cai.Za 499 at 508, 55 Cal.Rptr. EUI at 408,

Los Angeles County Charter (1973 Ed.), Section 4l.

16

6



In addition to the foregoing specific restrictions,
the County or its departments may adopt rules further
limiting the political activities or conduct of County
officers and employees. Extreme caution should be
exercised in adopting such rules, however, to ensure
that the rules are specifically and narrowly drafted and
that they otherwise comply with the three-part test set
forth by the California Supreme Court in Bagley,17_to wit:

(1) That the political restraints rationally relate
to the enhancement of the public service;

’ (2) That the benefits which the public gains by the
restraints outweigh the resulting impairment of consti-
tutional rights; and

(3) That no alternatives less subversive of consti-
tutional rights are available.

On the federal level, the Federal Hatch Political
Activity Act18 further limits the political activities
of many County officers and employees. Certain provisions
of the Act apply to any County officer or employee whose

principal employment is in connection with programs or

17

Bagley v, Washington Township Hospital District
65 CaE. 2d 499 at 501-502, SE Cal.Rptr. 401 at 403

5 U.S.C. Sections 1501-1508 (hereinafter referred
to as '"Hatch Act" or '"Act').

7

18



activities financed in whole or in part by loans or

grants made by the United States or a federal agency.

For instance, all County employees hired with federal

money or whose primary job is in connection with

federally funded activities are covered by the Hatch

Act. Such employees may be found, for example, in the

Department of Public Social Services, Department of Health

Services, Probation Department, Facilities Department,

and many other County offices and agencies. The primary

restrictions of the Act are contained in Section 1502,

which provides in part:

"(a) A State or local officer or employee

may not--

(1)

(2)

3)

use his official authority or
influence for the purpose of inter-
fering with or affecting the result

of an election or a nomination for
office.

directly or indirectly coerce, attempt
to coerce, command, advise a State or
local officer or employee to pay, lend,
or contribute anything of value to a
party, committee, organization, agency,
or person for political purposes; or

be a candidate for elective office."



Although a violation of the Hatch Act may be penalized
by loss of public employment, the County's responsibilities
in regards to enforcement of the Act are limited to fully
advising County employees by departmental rule that they
are subject to the provisions of the Hatch Act and further
advising those employees as to the primary provisions of
the Act. It does not appear, however, that the County has
any affirmative duty to report alleged violations of the
Hatch Act to the federal agency involved or to the United
States Civil Commission. It is the individual employee's
responsibility to ascertain whether or not a particular
political activity or conduct constitutes a violation of
the Hatch Act. All questions regarding the application of
the Federal Hatch Act to a particular County position or
a particular kind of political activity should be sent for
an official ruling to:

Office of the General Counsel
United States Civil Service Commission

Room 6 H 31
Washington, D.C.

STATE AND LOCAL RESTRICTIONS ON POLITICAL ACTIVITIES

As previously noted, a great percentage of the County's
employees are subject to the provisions of the Federal

Hatch Act.19 It should be stressed, however, that the

19
5 U.S.C. Sections 1501-1508.



California law applicable to political activities of
governmental or public employees is applicable to all
employees of the County, including those subject to

Hatch Act regulation. Thus, before proceeding to a
discussion of the implications of the Hatch Act to County
employees, it would be instructive to consider the status
of applicable California law regarding the political
activities of all County employees.

The California Supreme Court has been extremely
responsive to the constitutional conflict implicit in the
governmental regulation of political activities of public
employees. In two landmark cases, the Court expressly
articulated several governing principles by which it
determines the constitutionality of political restrictions
on public employees.

In Fort v, Civil Service Commission,20 a medical

doctor who served as the director of a county alcoholism

center was dismissed from his position because he was

20
61 Cal.2d 331, 38 Cal.Rptr. 625 (1964).

10



active in a gubernatorial campaign. The County Charter
provision21 which was the basis of his dismissal prohibited
public employees from taking part in any political activity
except to vote and privately express their opinion. The
Charter provision not only ﬁrohibited partisan political
activity, but non-partisan political activity as well.
The scope of that prohibition led the California Supreme
Court to invalidate the challenged portion of the Charter
provision and order the reinstatement of Fort to his public
position.

The Court noted two conditions which the government
must satisfy in order to regulate the political activities
of public employees. First, it is necessary for the

state to show a compelling reason for restricting the

political rights of public employees. 1In the course of
its opinion, the Court emphasized the importance of
maintaining efficiency and integrity within the public

service and éuggested several political activities which

21
The applicable portion of the County Charter states
as follows:

"No person holding a position in the classified
civil service shall take any part in political
management or affairs in any political campaign
or election, or in any campaign to adopt or
reject any initiative or referendum measure
other than to cast his vote or to privately
express his opinion. Any employee violating
the provisions of this section may be removed
from office."

Alameda County, Cal. Charter Section 41.

11



the state could lawfully restrict: (1) using official
influence to coerce political actions; (2) soliciting
political contributions from fellow employees; (3) taking
part in poiitical activity during working hours; and

(4) campaigning for public office against a superior.
Notwithstanding these suggested areas of regulation, the
Court clearly indicated that where the government seeks
to restrict the political activities of public employees,
such regulation does not obtain the normal presumption of
validity. Rather, the state must evidence compelling
reason for such interference.

Second, even in those cases where the state can
gsustain its burden to justify regulation, only restrictions
drafted with narrow specificity will be permitted.22 It
was the absence of this latter quality which rendered the
Charter provision in Fort unconstitutional. The Charter
provision, in restricting virtually all political activity,
was not responsive solely to the need for governmental
efficiency, nor was there sufficient evidence that the
provision was necessary to insure integrity within the
public service. The Court succinctly stated the test as

one of nexus:

22
61 Cal.2d at 337, 38 Cal.Rptr. at 629.

12



" . . . the more remote the connection between
a particular activity and the performance of
official duty the more difficult it is to
- Justify restriction on the ground that there
is a compelling public need to protect the
efficiency and integrity of the public service."23
Undoubfedly the most important case to discuss the
law applicable to regulation of political activities by

public employees is Bagley v. Washington Township Hospital

District.24 In that case, the California Supreme Court
again emphasized the importance of political rights of
public employees and the heavy burden placed upon govern-
ment to justify regulation of those rights.

Bagley, a nurse's aid, was discharged from the
defendant Hospital on the grounds that she actively
participated in a campaign election for the recall of
certain Directors of the Hospital in violation of Govern-
ment Code Section 3205, which reads:

"No officer or employee whose position is not

exempt from the operation of a civil service

23
61 Cal.2d at 338, 38 Cal.Rptr. at 629.

24 _
65 Cal.2d 499; 55 Cal.Rptr. 401 (1966).



personnel or merit system of a local agency
shall take an active part in any campaign for
or against any candidate, except himself, for
an office of such local agency, or for or
against any ballot measure relating to the
recall of any elected official of the local
agency."

During the course of the campaign, the Directors
issued a directive further advising the employees that
"participation in any political activity for or against
any candidate or ballot measure pertaining to the . . .
District'" was unlawful and would 'constitute grounds for
disciplinary action and/or dismissal, "'23

Justificatibn for Bagley's dismissal was based on
the grounds that her campaign against her superior
threatened governmental efficiency. There was no attempt
by the District, however, to demonstrate that the political
restrictions in any way related to the general purpose of
civil service legislation. Rather, the Hospital District
relied exclusively on the dictum in Fort, which suggested

that a public employee may constitutionally be prohibited

25
65 Cal.2d at 502, 55 Cal.Rptr. at 404,

14



from campaigning against a superior officer. But as in
Fort, however, the Court found the provisions relied upon
by the District to dismiss Bagley proscribed political
activity in no way related to the working efficiency of
an employee or the integrity of the public service. While
the Court stated it could not accept the suggestion that
government may never condition the receipt of benefits

or privileges upon the non-assertion of constitutional
rights,26 it indicated that a public agency which would
require a waiver of constitutional rights as a condition
of public employment must demonstrate:

1. That the political restraints rationally relate
to the enhancement of the public service;

2, That the benefits which the public gains by the
restraints outweigh the resulting impairment of consti-
tutional rights; and

3. That no alternatives less subversive of consti-

tutional rights are available.27

26
"Just as we have rejected the fallacious argument that
the power of government to impose such conditions knows
no limits, so must we acknowledge that government may,
when circumstances inexorably so require, impose
conditions upon the enjoyment of publically conferred
benefits despite a resulting qualification of consti-
tutional rights.'" 65 Cal.2d at 505, 55 Cal.Rptr. at 406.

27
65 Cal.2d at 501-502, 55 Cal.Rptr. at 403, Accord, City
of Carmel-By-The-Sea v. Young, 2 Cal.3d 259, 85 Cal.Rptr.
I (1970). %n affirming the test applied in Bagley, the
California Supreme Court held a California statute

requiring financial disclosure on the part of every public
officer and every candidate for office unconstitutional.

15



What this means in non-technical language is that if
a governmental agency wants to restrict the political
activities of its employees, it must draft legislation
or adopt regulations which rationally relate to the
improvement of the public service, provide benefits that
outweigh the restrictions, and restricts constitutional
freedoms as little as possible. In imposing such
restrictions, the Court noted the government bears a
""heavy burden' of demonstrating the practical necessity
for such limitations.2®

The constitutional objection to Government Code
Section 3205 and the District's directive stemmed from
the prohibition of conduct which extended beyond the
valid governmental interest of prohibiting an employee
from either running for office or campaigning against his
own superior.29 The directive, by prohibiting employee

28
65 Cal.2d at 505, 55 Cal.Rptr. at 406.

29
The Court did not reach the issue of whether
the working relationship between the plaintiff
and the board 'was so immediate that the board
might be considered her 'own superior'."
65 Cal.2d at 508, 55 Cal.Rptr. at 408.

16



participation in "any ballot measure pertaining to the
District,'" and Government Code Section 3205, by prohibiting
employees from any campaigning for or against any candidate
. . for an office of such local agency,'" brought within
their scope employee conduct wﬁich did not threaten the

governmental interest against administrative disruption

and were therefore unconstitutionally overbroad. By
focusing on administrative disruption rather than the
ambiguous phrase '"integrity and efficiency of the public
service," the California Supreme Court narrowly delineated
the scope of permissible governmental interest to reach
conduct in the official course of public business or
conduct which directly impairs close working relation-
ships.

Thus, not only did Bagley invalidate Section 3205
of the Government Code, but it severly circumscribed the
limitations that may be placed on political activities of
public employees. Any such limitations must now clearly
meet the three-part test specifically set forth in Bagley
and reiterated in later cases.

It should be observed, however, that the remaining
Government Code provisions dealing with political activities
of public employees seem to adequately meet the Bagley

three-part test and are otherwise narrowly drafted and

17



30 In any event, these Government

aimed at specific abuses.
Code provisions must be deemed controlling to political
activities of County employees at least and until they
are further defined or limited by judicial decisions.31
These provisions include the following:

Government Code Section 3202

32 33

"An officer or employee”“ of a local agency
shall not, directly or indirectly, solicit
or receive political funds or contributions,
knowingly from other officers or employees
of the local agency or from persons on the

employment 1list of the local agency."34

30

See The Supreme Court of California 1966-1967,
55 Callf. E.E. 1059 at 1085 (1967).

Government Code Sections 3201-3206 apply to chartered
counties but do not preempt non-conflicting local
regulations. 43 Ops. Cal.Atty.Gen. 236

31

32
Government Code Sections 3202-3206 apply to all
officers and employees of a local agency except
employees of a school district. Officers and
employees of a given local agency also include
officers and employees of any other local agency
whose principal duties consist of providing services

to the given local agency. [Government Code Section 3201]

33
Government Code Section 3201 defines ''local agency' as
a county, city, city and county, political subdivision,
district, or municipal corporation.

34

See also Los Angeles County Charter (1973 Ed.) Section 42.

18



Government Code Section 3203

""(a) Every officer or employee of a local
agency shall prohibit the entry, into any
place under his control, occupied and used
for the governmental purposes of said local
agency, of any person, for the purpose of
therein making, or giving notice of any
political assessment, subscription, or
contribution.

"(b) A person shall not enter or remain in
any such place described in subsection (a)
of this section for the purpose of therein
making, demanding, or giving notice of any
political assessment, subscription, or
contribution.

"(c) This section shall not apply to any
auditorium or other place used for the
conduct of public or political rallies or
similar events, nor to any park, street,
public land or other place not being used
for the governmental purposes of said local

agency."

19



Government Code Section 3204

"No one who holds, or who is seeking election
or appointment to, any office or employ-

ment in a local agency shall, directly or
indirectly, use, promise, threaten or

attempt to use, any office, authority or
influence, whether then possessed or merely
anticipated, to confer upon or secure for
any person, or to aid or obstruct any person
in securing, or to prevent any person from
securing, any position, nomination, confirm-
ation, promotion, change in compensation

or position, within said local agency, upon
consideration or condition that the vote or
political influence or action of such person
or another shall be given or used in behalf
of, or withheld from, any candidate, officer,
or party, or upon aﬂy other corrupt condition
or consideration."

Government Code Section 3204.5

"No officer or employee of a local agency
shall participate in political activities
of any kind while he is in uniform."

20



Government Code Section 3206

"Notwithstanding the provisions of Sections
3202 and 3203, this chapter does not
prevent an officer or employee of a local
agency from soliciting or receiving
political funds or contributions to promote
the passage or defeat of a ballot measure
which would affect the rate of pay, hours
of work, retirement, civil service, or
other working conditions of officers or
employees of such local agency, except

that a local agency may prohibit or limit
such activities by its employees during
their working hours and may prohibit or
limit entry into governmental offices for
such purposes during working hours.'

In addition to the foregoing Government Code provisions
there are at least two provisions in the County Charter
specifically dealing with political activities of County
employees. The first of these provisions, Section 43 of
the Charter (providing that: ''No person holding a position
in the classified service shall take any part in political

management or affairs or in political campaigns further

21



than to cast his vote and to express privately his opinipns.")
has been declared unconstitutional by judicial decisions.35
A more difficult case is presented by Section 42 of

the County Charter, which reads:
"No officer or employee of the County, in the
classified service, shall directly, or indirectly,
solicit or receive, or be in any manner concerned
in soliciting or receiving, any assessment,
subscription or contribution for any political
party or political purpose whatever. No person |
shall, orally or by letter, solicit, or be in any
manner concerned in soliciting, any assessment,
subscription or contribution for any political
party or purpose whatever from any person holding

a position in the classified service.”

35
See Fort v. Civil Service Commission, 61 Cal.2d

331 7T964); Kinnear v. City of San Francisco,

61 cal.2d 341 (1964); Schumann v. I_'ixs ﬁeées
County Civil Service Commission, L.A. Co. Sup.Ct.
No. 855575 Iy holding S

expressly holding Section 43 to be
unenforceable; and see County Counsel Opinions
to the Board of Supervisors dated July 17, 1964
(71 0.C.C. 216) and to the Honorable Evelie J.
Younger dated March 6, 1967 (74 0.C.C. 95).

22



In view of the rather restrictive limitations which
Bagley and later California cases have imposed on the
ability of a governmental entity to limit the political
activities of its employees, there is some doubt whether
Section 42 of the County Charter would now be upheld by
the courts.

On the other hand, in the recent case of Broadrick

36

v. Oklahoma, the United States Supreme Court upheld the

validity of an Oklahoma statute which contained language
almost identical to that found in the first sentence of
County Charter Section 42.37 In that case, appellants,

state employees charged by the Oklahoma State Personnel
Board with actively engaging in partisan political activities
(including the solicitation of money) among their co-workers

for the benefit of their superior, in alleged violation of

36
413 U.S. 601, 37 L.Ed.2d 830, 93 S.Ct. 2908.

37
Section 818 paragraph six of Oklahoma's Merit System
of Personnel Administration Act provides in pertinent
part: "No employee in the classified service, . . .
shall, directly or indirectly, solicit, receive, or in
any manner be concerned in soliciting or receiving any
assessment, subscription or contribution for any
political organization, candidacy or other political
purpose; . . ." Broadrick v. Oklahoma, 413 U.S.
at 606, 37 L.Ed. at 835-836.

23



Section 818 of the State Merit System Act,38

brought

suit challenging the Act's validity on the grounds that

two of its paragraphs39 were invalid because of overbreadth
and vagueness.

The Supreme Court rejected the argument that the
statute was impermissibly vague and overbroad and upheld
the constitutionality of the law on its face:

" . . . Section 818 is . . . not so vague that
'men of common intelligence must necessarily
guess at its meaning.' (citing cases) Whatever
other problems there are with Section 818, it is
all but frivolous to suggest that the section
fails to give adequate warning of what activities
it proscribes or fails to set out 'explicit
standards' for those who apply it. (citing cases)
« « « Words inevitably contain germs of un-
certainty . . . But what was said in Letter
Carriers, . . . is applicable here: 'there are
limitations in the English language with respect
to being both specific and manageably brief, and

38
Okla. Stat. Amnn., Tit. 74, Sec. 801 et seq.

39
Section 818, par. 6 and 7.
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it seems to us that although the prohibitions
may not satisfy those intent on finding fault
at any cost, they are set out in terms that
the ordinary person exercising ordinary common
sense can sufficiently understand and comply
with, without sacrifice to the public interest.'"*0
As the foregoing discussion indicates, the United
States Supreme Court has taken a more conservative approach
in its views as to the permissible scope of public employee
political activity while the California Supreme Court has
evolved in a more liberal direction. This divergence of
judicial opinion is due in part to the different legal
philosophies prevailing on the respective Courts and in
part to the tendency of the California Supreme Court to
base its decisions regarding public employee political
activity on independent state constitutional grounds as
well as on United States Constitutional grounds.
For instance,‘in Fort v. Civil Service Commission,
supra, the California Supreme Court invalidated as over-

broad a section of the Alameda County Charter which

40 '
413 U.s. at 608-609, 37 L.Ed. at 837.

25



prohibited County employees in the classified service
from taking an active part in political management or
affairs in any political campaign or elect:l.on.41 While,
in reaching its decision, the Court relied on Federal
case law associated with the First Amendment of the
United States Constitution, it also cited Article I,
Section 2 of the California Comstitution.Z 1In the
Bagley decision, supra, which invalidated Section 3205
of the Government Code as overbroad, the Court did not
indicate whether the source of the constitutional right
involved was State or Federal, but it did refer to both
the Federal First Amendment*3 and the Fort case.

41
61 Cal.2d at 333-334, 38 Cal.Rptr. 626-627.
42
Id. at 334-335 and 627.
43
65 Cal.2d at 508, 55 Cal.Rptr. at 408.
44

Id. at 501, 507-509 and at 403, 407-408.

26 -



Since both the California and the United States
Constitution are cited in Fort, and since the Bagley
decision relies extensively on Fort, the California
Supreme Court may continue to pursue its liberal
approach to public employee political activities on
-independent State grounds. .Section 42 of the County
Charter, therefore, remains in some jeopardy. It does
not necessarily follow, however, that any restrictions
imposed by ordinance or departmental rule limiting the
right of a County employee or officer to solicit or
receive political contributions or funds would or should
be considered invalid. Instead, as was suggested by
the California Supreme Court in Bagley, the County may

45 or departmental rule#6 impose reasonable

by ordinance
restrictions upon the activities of County employees which

meet the three-part test of Bagley and which are otherwise

45

See, for example, the County's "Solicitation
Ordinance" (0rd. No. 2292).

46
Under Section 93 of the County Administrative Code
(Ord. No. 4099) a department head is authorized to
adopt such rules not inconsistent with that Code,
general law or the County Charter as he may think
necessary for the governance of his office or
dﬁpargment and the promotion of efficient service
therein.
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narrowly drafted so as to prohibit specific abuses. It
is, therefore, premature to declare County Charter Section
42 invalid at this time.

In summary, the restrictions upon the solicitation
or receipt of political funds or contributions by County
officers and employees imposed by the Government Code,
County Charter and various ordinance sections provide:

1. An officer or employee of the County in
the Classified service may be prohibited from, directly
or indirectly, soliciting or receiving political funds
or contributions for any political party or political
purpose whatever at any time,

2. An officer or employee of the County in
the unclassified service may not, directly or in-
directly, solicit or receive political funds or con-
tributions from other officers or empldyees of the
County or persons on the employment list of the County
at any time,

3. An officer or any employee of the County may
solicit or receive political funds or contributions from
other officers or employees of the County for the pur-
pose of promoting the passage or defeat of a ballot
measure which would affect the rate of pay, hours of
work, retirement, civil service, or other such working

conditions, except that the County or its departments
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may prohibit or limit such activities during working
hours.

4, ‘The County may not prohibit or restrict
off-duty County officers or employees in the un-
classfied service from soliciting or receiving
political funds or contributions from members of
the general public during non-working hours, al-
though the County may restrict by ordinance or
departmental rule such officers or employees from
using their status or position to in any way assist
in or influence the solicitation or receipt of
political funds or otherwise to identify themselves
as an employee of the County when soliciting or
receiving such funds.

5. Members of the general public as well as
County employees may not solicit contributions,
signatures, or other forms of support for political
candidates, parties, ballot measures, or other po-
litical purposes within or upon County buildings,
facilities, or property at any time.

As previously discussed, it should be noted that all
employees of the County, including those subject to Hatch

Act regulation, are subject to at least the limitations
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and restrictions on political activities discussed in

this section.

HATCH ACT LIMITATIONS ON POLITICAL ACT-
IVITIES OF COURTY OFFICERS AND EMPLOYEES

The single most comprehensive program of legis-
lation restricting the political activities of public
employees(is the Federal Hatch Political Activities
Act.47

Passed in 1939, the Hatch Act was the product of
two Congressional enactments48 and was intended to pre-
vent what Congress deemed to be ''pernicious political
activities" 49 among certain federal,so state, and
local’ employees. In the opinion of one author,
the purpose of the Act was to ensure the political

neutrality of federal bureaucracies because ''po-

litical neutrality among career civil servants

47
5 U.S.C. Sections 1501-1508,
48
Act of Aug.2, 1939, ch, 410, 53 Stat. 1147;
Act of July 19, 1940, ch. 640, 54 Stat. 767.
49
1d. |
50 5 y.s.c. Sections 7321-7327.
51

5 U.S.C. Section 1501-1508.
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is a necessary corollary to efficient and responsible
administration.™>2 It has been claimed that the Act, by
eliminating partisan political activity among federal
employees, combats four evils: the Act prevents the
bureaucracy from becoming a united political power bloc;
it prevents the party in power from using government workers
to promote the continued dominance of the party; it prevents
competition between the party and the department head for
the employee's loyalty; and it prevents employee demorali-
zation which results from promotions and rewards based on
politics rather than merit.53
In 1940, the Hatch Act was extendedsa to cover
officers and employees of state and local agencies whose
principal employment was in comnection with any activity
which was financed in whole or in part by loans or grants

made by the United States. The 1940 Amendment prohibited

52
Esman, The Hatch Act-A Repraisal, 60 Yale L.J.
986, 995 (PN, =

53
Id. at 994-995.

54

Act of July 19, 1940, ch. 640, 54 Stat. 767.
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state and local employees subject to its provisions
from engaging in three forms of activity: (1) use of
official authority or influence for the purpose of
interfering with or affecting the result of an elect::lon;55
(2) direct or indirect coercion of another employee to
contribute anything of value to a person, a party, or
organization for political purposes;56 and, (3) taking
"an active part in political management or in political
campaigns. It was the third prohibition which made
the Hatch Act particularly noteworthy. In general terms,
this prohibition against active political management and
campaigning included campaigning for candidates, working
for partisan political parties, clubs, or organizations,
or running for partisan political office or office in

a partisan political organization. The Act expressly

55

5 U.S.C. Section 1502(a) (1).
56

5 U.S.C. Section 1502 (a) (2).
57

5 U.S.C. Section 1502(a) (3).
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provided that an employee retained the right to vote as

he chose and could express his opinions on political

subjects and candidates.58 A public employee was also

allowed to belong to partisan political organizations

so long as he took no active part in them.

Although the courts have consistently upheld both

the constitutionality of the Hatch Act and the provisions

which impose conditions or restrictions on the grant or

loan of federal funds to a state or local agency,59 Congress

58

59

5 U.S.C. Section 1502(b).

See, for instance, the leading Supreme Court cases
United Public Works v. Mitchell 330 uU,s. 75, 91
.Ct., Oklahoma V., U.S.
Civil Service Commission, 330 U S 127, 91 L.Ed.
.Ct. and U S. Civil Service

Commission v, National AssociatiIon of Eetter
Carrlers, AFL-CIO, 413 U.S. 548, 37 L.Ed.2d 7
93 5.Ct. 2880 1[973) (Upholds validity of the

Hatch Act against claim that the Act is un-
constitutionally vague, overbroad and violates
First Amendment guarantee of free speech.] Also
see Palmer v, U.S, Civil Service Commission, 297

F.2d 450 (7th C{ 1962); In re Higginbothan,
340 F.2d 165 (1965) [Removaf of ma?ntenance

mechanic with Washington County, Pa. Housing
Authority who ran for and was elected to posi-
tion of Alderman]; and Jarvis v, U.S, Civil
Service Commission, 382 F. 2d 339 !5 h Clx. 1967)

nager of local office of Kentucky Department
of Economic Security who called meeting of his
10-12 employees for the purpose of selling $100
tickets to party fund-raising dinmer].
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recently amended the Act® to eliminate the proviaionﬁl
which prohibited voluntary political campaign activities
by state and local employees working for agencies which
receive federal funds. In the absence of state and local
regulations to the contrary, the new legislation, which
was operative January 1, 1975, permits County officers

and employees to take an active part in partisan political
campaign activities, except that such employees still may
not become a candidate for partisan elective office. Non-
partisan candidacies, however, are permitted. This means
that unless state or local laws or personnel rules and

62

regulations prohibit such activities,  County employees

may now serve as officers of national, state, or local

60 '
Public Law 93-443, Title IV, Section 401 (a), Oct. 15,
1974, 88 Stat. 1290; effective Jan. 1, 1975.

61
5 U.S.C. Section 1502(a) (3).

62

State law regulat1n§ the political activities of
State and local officers and loyees is not
preempted or superseded by the 1974 amendment to
the Hatch Act. [See Volume 3 of the United States
Code Congressional and Administrative News, 93rd
Congress, Second Session (1974), p. 5669.]
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political parties, organize or reorganize political
clubs, sell tickets to political fund-raising functions,
manage campaigns, solicit votes, act as challengers or
poll watchers during elections, or help in car pools
ferrying voters to and from polling places. In addition,
such officers and employees #lso may now run for election
to a school board, city council or state constitutional
convention, so long as the employee runs as an independent
and is not affiliated with a party which participated in
the last elections. It should be stressed, however, that
while the most severe restrictions on local employee
political activities have been eliminated, the provisions
of the Hatch Act prohibiting use of official 1nfluence\
to affect the result of an election or nomination for
officeb3 and attempts to influence state or local employees
to contribute anything of value for political purposes
were left intact by Congress and are still very much
enforceable.

For our burposes, the key provisions of the Hatch
Act found in Title 5, United States Code (as amended) include:

63
5 U.S.C. Section 1502(a) (1).

64 .
5 U.S.C. Section 1502(a) (2).
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1. Section 1502, Influencing elections; taking part
in political campaigns; prohibitions; exceptions.
"(a) A State or local officer or employee65
may not--

(1) use his official authority or
influence for the burpose of interfering
with or affecting the result of an election
or a nomination for office;

(2) directly or indirectly coerce,
attempt to coerce, command, or advise a
State or local officer or employee to pay,
lend, or contribute anything of value to a
party, committee, organiiation, agency, or
person for political purposes; or

(3) be a candidate for elective office.66

65
For the purposes of the Hatch Act, a '"*%* local officer
or employee" is defined as: '"¥** an individual employed
by a State or local agency whose principal employment
is in connection with an activity which is financed in
whole or in part by loans or grants made by the United
States or a Federal agency, but does not include--
(A) an individual who exercises no functions in connection
with that activity *** " [5 U.S.C. 1501 (4)]

66
Section 5 U,.S.C. 1502 (c) sgecifically exempts individuals
hold "elective office'" from the prohibition set forth
in 1502(a) (3).
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"(b) A State or local officer or employee
retains the right to vote as he chooses
and to express his opinions on political

subjects and candidates. * * *"

2, Section 1503. Nonpartisan candidacies permitted.
 “Section 1502(a)(3) of this title does not
prohibit any State or local officer or
employee from being a candidate in any

election if none of the candidates is to

be nominated or elected at such election

as representing a party any of whose
candidates for Presidential elector received
votes in the last preceding election at
which Presidential electors were selected."

67

3. Sectiongl504-1508 provide in effect™’ that when a

federal agency, which allocates or disburses federal funds
to a local governmental agency68 for financing in whole
or part of a program of the local agency, has reason to

believe that an officer or an employee of that local agency

67
See generally 75 0.C.C. 95.

68
5 U.S.C. Section 1501(2) defines ''local agency' as
"the executive branch of a State, municipality, or
other political subdivision of a State or an agency
or department thereof."
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has violated Section 1502, the federal agency controlling
the funds must report the matter to the United States
Civil Service Commission. When such matter is reported

to the United States Civil Service Commission, it in

turn shall conduct an investigation including a formal
hearing at which the party charged and/or the local agency
is entitled to appear with counsel. After that hearing,
the Civil Service Commission must determine whether a
violation of Section 1502 occurred, and additionally,
whgﬁher the violation warrants the removal of the officer
or employee of the local entity. If the Civil Service
Commission determines that a violation did occur which
warrants the removal of the officer or employee, it must

so notify the local agency as well as the individual officer
or employee concerned. If the officer or employee is not
then discharged from his employment within thirty (30)

days after notification by the Commission, or if the
employee is reinstated within eighteen (18) months after
his removal, the Commission must then order the appropriate
federal agency controlling the funds involved to withhold
from its loan or grant to the local agency an amount equal
to two (2) years pay of the employee or officer found to
have violated the Act. Furthermore, a party aggrieved by
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a determination or order of the United States Civil
Service Commission may within thirty (30) days after
notice of that determination institute proceedings for
review thereof by filing a petition in the U.S. District
Court.

It should be observed that, except for the pro-
hibition against rumning for partisan elective office,
the Hatch Act is no longer primarily directed at local
employee involvement in partisan political activities.

On the other hand, by express provision, County officers
or employees may be candidates for nonpartisan political
offices (see Section 1503 set forth hereinabove).
Additionally, the Hatch Act expressly provides that a
County officer or employee may '‘express his opinions on
political subjects and candidates' which has been inter-
preted to permit the wearing of political badges or
buttons, the usage of bumper stickers on private vehicles,
or the posting of pictures or posters in the windows of
employees' homes (see Section 1502(b) hereinabove; and
see "Political Activities of Federal Officers and Employees,"
U.S. Civil Service Pamphlet No. 20, May,.1966).

There is no statutory obligation upon the local
entity to report any potential or possible violations of
the Hatch Act to the federal agency furnighing the funds
in question. The only direct responsibility for enforcement
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of the Hatch Act is lodged with the federal agency
administering the funds. Furthermore, there does not
appear to be any other requirements of law which might
impose an affirmative obligation on the County to refer
possible Hatch Act violations to the federal agency or
United States Civil Service Commission for further action.
Additionally, it should be noted that although there
has been many years of experience under the Hatch Act
including numerous administrative adjudications by the
Civil Service Commission, it is still apparent that each
individual case must be determined on its particular
facts. The nature and degree of the violation as well as
the level of responsibility of the employee or officer
allaged to have conmitted the violation appear to be
major factors in determining whether or not the Civil
Service Commission will find a violation warranting the
imposition of the sanctions provided for by law.
Accordingly, it does not seem particularly helpful nor
appropriate to rely upon previous administrative
adjudications of the Civil Service Commigssion as establishing
firm guidelines governing the conduct of County employees
subject to the Hatch Act. This is particularly true now
that the Act's application to such employees has been so



extensively altered. It may well be that a particular
action found to be a violation in one circumstance would
not be found to be a violation if it occurred in an
entirely different context and under entirely different
circumstances. For the foregoing reason, it would not
be appropriate to include a list of specific acts
reportedly constituting violations of the Hatch Act in
County departmental personnel manuals.

In summary, the County's primary responsibility
in relation to the Hatch Act is to advise its employees
who may be governed by the Act of the provisions contained
therein. However, responsibility for insuring that an
employee does not violate the provisions of the Act must
necessarily be imposed upon the employee. In any event,
the function of enforcement of the Act is by statute
given only to the federal agency loaning or granting the
funds to the County and to the United States Civil Service
Commission. Although employees should be advised of the
existence of the Hatch Act regulations and of the fact
that violations of the Act may constitute grounds for their
dismissal, the County is not in a position to advise
individual employees as to whether any specific action or
conduct on their part would or would not constitute a

violation of the Hatch Act.
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EXAMPLES OF PERMITTEDQPROHIBITED POLITICAL

p—

The following list of permitted/prohibited activities
applies to all County officers and employees including those
County officers and employees subject to the provisions of
the Hatch Act. Such activities are listed by way of

example only,

Permitted Activities

An officer or employee may:
(a) Vote

(b) Exgress opinions on all
political subjects and
candidates.

(c) Become a candidate for
nomination or election
in any partisan or nons
partisan campaign--
national, state or local.
[Note: County employees
subject to the Hatch Act
may not run for partisan
elective office. ]

(d) Engage in partisan and
non-partisan political
activities as an in-
dividual or as a member
of a group.

(e) Contribute to political
campaign funds (but not
in any County building
or to any County employee)

(£f) Join political organiza-

tions and vote on any
questions presented.
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(g) Organize and manage po-
litical clubs; serve as
officer, delegate or al-
ternate, or as members
of any committees; address
such club on any partisan
- non-partisan political
matter.

(h) Participate actively in
political conventions such
as by making motions or
addresses or preparing
resolutions,

(1) Attend political meetings,
rallies, caucuses, etc.
and organize, prepare or
conduct such gatherings.

(j) Participate actively, or
serve as officer or on any
committee of a political
organization, such as:
precinct committeeman, or
chairman of food committee
at campaign dinner.

(k) Join labor union, civic
betterment group, or citizens
associations.

(1) Initiate, sign or circulate
partisan or non-partisan
nominating petitions; dis-
tribute campaign literature
badges, etc. [But not during
working hours or on County

property. ]

(m) Wear badges or buttons; dis-
play bumper stickers, pictures
or posters on automobile or in
window of home.



(n)

(o)

(p)

(q)

An officer
(1)

(2)

(3)

Speak gublicly, or write letters
or articles for or against any
political candidate; endorse

or oppose such candidate in a
political advertisement, broad-
cast, campaign literature or
simiiar material.

Own stock in,wzublish, or
be connected with the manage-
ment or editorial policy of a
partisan newspaper.

Manage the camgaign of a
pplitical candidate.

Make unsolicited political con-
tributions. [except to other
County officers or employees]

Prohibited Activities
or employee may not:

Engage in any political activity
whatsoever during working hours
or on County premises.

Place or attach any political
poster, sticker, sign or sim-
ilar material on County property.

Solicit, receive or handle po-
litical funds or contributions
for any political purpose at

any time, [Note: applies only

to employees in the classified
service] Example: sale of dinmer
tickets of political party organ-
ization; furnishing names of em-
ployees for purpose of political
solicitation.



%)

(5)

(6)

)

EXCEPTION:

County officers and employees may
solicit funds for passage or de-
feat of a ballot measure affecti
their pay, hours, retirement, civil
service, or other working conditions.

Solicit contributions, signatures,
or other forms of support for po-
litical candidates, parties or
ballot measures within or upon
County property at any time, Ex-
ample: A County employee or a
member of the general public may
not solicit signatures for a
nominating petition in a County
building or on County property.

Directly or indirectly use official
authority to interfere with any
election or to influence the po-
litical actions of other County
employees or any member of the
general public, Example: County
employees may not attempt to in-
fluence anyone's vote by such
methods as promising, or threaten-
ing to withhold, a job, promotion
or other benefit.

Favor or discriminate a%ainst any
employee or person seeking County
employment because of political
opinions or affiliations. Example:
Members of the Nazi Party or the
Ku Klux Klan may not be barred
from County employment solely
because of their affilation with
such groups.

Participate in any political -
activities of any kind in uniform,
Example: Sheriff deputies, fireman,
ambulance crews and security guards
may not participate in political
activities of any kind while in
uniform.
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(8) Campaign for or against an
immediate superior or a super-
ior served in a close or con-
fidential relationship., Ex-
ample: An employee of the
CAO's office may not actively
c ign for or against an
individual member of the
Board of Supervisors.

(9) Participate in activities
which impair the efficiency,
integrity, or morale of the
County or its employees.

(10) Participate in any other po-
litical activities which the
County or its departments
desire to prohibit and which
otherwise comply with the
three-gart test set forth by
the California Supreme Court

in Baﬁlez v, Waahigiton Town-
ship Hospita strict.

The granting of leaves of absence
without pay to engage in political
activities is discretionary with
the Department Head. [Civil Service
Rule 17.02]

Employees who are subject to the
basic political activity prohibi-
tions while on active duty are
equally subject to such restric-
tions when on paid or unpaid leave.
[See Political Activity Guidelines
adopted by the Board of Supervisors
on July 2, 1974,
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