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PREFACE

The UCLA Institute of Industrial Relations has, over recent years,
given close attention, through conferences and publications, to
equal employment opportunity laws and developments.

This Policy and Practice publication represents a continuation of
the Institute’'s responsibility to the industrial relations community
as well as to the general community by offering guidance and
understanding of national policies that directly and indirectly affect
the workplace. And certainly federal equal employment opportunity
laws have entered the work environment in multiple and complex
ways.

The purpose of this publication is to focus on EEO developments
as they relate to fringe benefits, a highly significant component of
the wage dollar.

Two protected classifications—sex and age—have been the focal
point for forging change in fringe benefit planning. The sex-based
issues of pregnancy and pensions are discussed within the frame-
work of the 1978 “pregnancy disability amendment” and the
Supreme Court decision in the Manhart case, which involved the
issue of different treatment of women and men under a pension
plan. The 1978 amendment to the Age Discrimination in Employ-
ment Act of 1967, which raised the mandatory retirement age from 65
to 70 for nonfederal employees, reaches into several employee
benefit plans and hence has long-range implications in personnel
planning and practice.



It is our hope that the material in this publication will serve as a
useful reference source and will stimulate discussion, including
questions for which, perhaps, there are yet no answers.

Frederic Meyers, Director
Institute of Industrial Relations

January, 1979
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CHAPTER 1
THE EVOLUTION OF FRINGE BENEFITS

The term "fringe benefits' can be traced back

to about 1943, when a regional chairperson of
the National War Labor Board referred to '"fringe
issues,'" a catchall phrase for all forms of em-
ployee compensation other than straight time
wages or salaries.l Fringe benefits are also
referred to as "indirect compensation' or 'sup-
plementary benefits."

The War Labor Board (WLB) helped to accelerate
fringe benefits as a major bargaining table
item. During World War II, the government's
economic policy was to limit wage increases in
order to hold down inflation. Consequently,
union demands were directed toward nonwage
benefits. The WLB permitted the granting of
some benefits on the '"fringe'" of wages. The
Board reasoned that some fringes were not in-
flationary, such as pension plans which were
considered saving plans and hence noninflationary.

Other benefits such as paid vacations and paid
holidays did not add income to the worker's

total for the year. While the WLB acknowledged
that such benefits represented an added cost

to the employer, the possible inflationary effect
was more than offset by increased employee pro-
ductivity: holidays, vacations, and sick leave
plans were needed to rest or restore an emplo;ee
for greater productivity upon return to work.

1



Today, employers and employees alike, organized
and unorganized, share, for the most part, a
similar and familiar definition of '"'fringe
benefits'--health insurance plans providing med-
ical, surgical and hospital coverage; dental
insurance; life insurance; pensions; paid sick
leave; disability insurance plans for nonoccu-
pational injuries or illness; paid vacations;
paid holidays, etc.

Additionally, there are government imposed pro-
grams which find their way into the fringe bene-
fit column: state unemployment insurance and
workers' compensation laws, and the federal
social security system. Employers, public and
private, must provide workers' compensation to
cover valid employee claims of sickness or injury
arising from work-related causes. Unemployment
insurance, financed by a tax on an employer's
payroll, was originally mandated for private
sector employers only, except those employing
farm and domestic workers. As a result of fed-
eral legislation enacted in 1977, agricultural
and domestic workers now come under unemployment
insurance coverage, along with state and local
government employees--a total of 9 million newly
covered workers., Ninety-seven percent of wage
and salaried workers are now eligible for un-
employment insurance protection under the fed-
eral-state unemployment insurance program. 3

Social security coverage, while mandated in private
sector employment, is optional for state and local
jurisdictions. The other major difference is that



there is a mechanism by*which public jurisdictions
may terminate coverage.

THE MEANING OF "WELFARE"

One common expression in the area of fringe bene-
fits is "health and welfare.' Obviously, the
health portion refers to a health insurance plan.
But what is meant by welfare?

"Welfare," as used by the California Division of
Labor Statistics and Research in analyzing con-
tracts, means life iniurance and nonoccupational
disability insurance.” The costs of this type of
welfare (life and disability insurance) are lumped
together with the costs of health insurance and
thus become a ''package."

A more expansive definition of "welfare' is pro-
vided by the U.S. Department of Labor. In set-
ting forth an explanation of a worker's rights
and protections under the Employment Retirement

For an informative discussion of public sector
involvement in social security, see Background
Material on Social Security Coverage of Govern-
mental Employees and BEmployees of Nomprofit Or-
ganizations, a report prepared by the staff of
the Subcommittee on Social Security of the Com-
mittee on Ways & Means, U.S. House of Represen-
tatives, April 26, 1976. See also '"Public Em-
ployment and Social Security," in Social Security-
How Social? How Secure? (p. 43), published by the
UCLA Institute of Industrial Relations based on a
1976 Institute conference.



Income Security Act of 1974 (popularly known as
ERISA; also called the Pension Reform Act of
1974), the Labor Department does not separate
health insurance plans from other benefits under
its explanation of an '"employee welfare benefit
plan." Additionally, the concept ''welfare"
ranges from child (day) care centers to appren-
ticeship or other training programs:

Employee Welfare Benefit Plans

Any plan, fund, or program which was estab-
lished or maintained by an employer(s) en-
gaged in [interstate] commerce or in an
industry or activity affecting [interstate]
commerce, or by an employee organization
representing employees so engaged, or by
both, to the extent that such plan, fund,

or program was established or is maintained
for the purpose of providing for its parti-
cipants or their beneficiaries, through the
purchase of insurance or otherwise, medical,
surgical, or hospital care or benefits, or
benefits in the event of sickness, accident,
disability, death or unemployment, or vaca-
tion benefits, apprenticeship. or other
training programs, or day care centers,
scholarship funds, or prepaid legal services,
or any benefit described in section 302(c)
of the Labor-Management Relations Act, .1947
(other than pension on retirement or death,
and insurance to provide such pensions) -
and these latter are holiday and severance
or similar benefits.®



IMPACT OF FRINGES AT BARGAINING TABLE

The latter definition suggests that employee wel-
fare or fringe benefits is an ever expanding and
changing factor in the total compensation of work-
ers. What is considered on the '"fringe" of wages
is bargained for just as vigorously as union wage
demands and, during inflationary periods, some-
times with greater vigor because benefits, while

a form of compensation, are not taxable income.

For the employer, concerns about the cost of pro-
viding a fringe benefit or improving an existing
benefit is balanced against other factors. For
example, an employer, engaged in collective bar-
gaining, anxious to reach a settlement with the
union, may not necessarily have a knee-jerk
reaction to say '"mo" to a union proposal improv-
ing the quality of a health plan, if this means
the union is willing to settle for a smaller
wage increase. Wage increases carry with them
certain built-in "roll-up" costs.

"Roll-up'" costs are expenses which accompany a
wage increase. They occur in given fringe
benefit areas. For example, when wages go up,
employer contributions are increased for social
security, unemployment insurance, workers' com-
pensation, and pension benefits. The first

three government-imposed plans require a contri-
bution based on a specified percentage of payroll.

A direct pay increase also rolls up premium pay,
which is computed as a percentage of base pay.
As wage rates go up, so does the amount of over-
time payments. And if a shift differential is
negotiated as a percentage of base pay, the
aggregate amount paid for shift differentials
also rises. '



Further, the reader must bear in mind that the
type of fringe benefit will often influence em-
ployer positions in reaching a settlement with
a union. A demand for increased vacations, for
instance, which might result in the need to hire
new workers or to increase overtime work, hence
premium payments, in order to maintain produc-
tion levels, might be turned down. Initiating
or improving a retirement plan may be more ac-
ceptable to the employer. It has been noted
that ''some employers may have been influenced

to start new plans or to extend benefits to
additional employee groups by factors such as
the deferred nature of the payments of [retire-
ment] benefits, as well as the economic pressures
generated by favorable tax laws, group-selling
practices, and unionization."6

Thus, both employers and unions, though for dif-
ferent reasons, may find themselves reaching agree-
ment through trading off direct wages for fringes.
Another way of putting it: the escalation over
the years of the fringe benefit package has been
a constructive means of reaching settlement since
neither the union nor management is forced to put
all its respective eggs in one wage basket--but
rather can scramble the proposals and counter
proposals so that hard-boiled direct wage intran-
sigence on both sides can be softened by fringe
benefit bargaining.

The foregoing is admittedly an oversimplification
of the collective bargaining process in which
fringe benefits are such a significant part of
the total wage package.”

*

It is alleged that if the expectations of
companies surveyed by the Council on Employment
Benefits are realized, employee benefit costs
could rise to 567 or more of payroll by 1990.
See Daily Labor Report, BNA, No. 202, Oct. 18,
1978, P. A-S5.



Nor should it be overlooked that employee bene-
fits can also be part of the unorganized worker's
total compensation. Certainly public employees
have long had fringes such as retirement plans,
paid vacations, sick leave pay, etc. at all levels
of government. Where collective bargaining has
taken place, the union in the public sector is

no different from its private sector counterpart
in pushing for new benefits while seeking improve-
ment of existing ones.

Unorganized private sector companies often have
fringe benefit packages that are similar to those
negotiated. As one management publication put it:
"...these benefits are the plus factors that help
you recruit and retain a competent workforce,'7
For some, it may be their response to warding off
a successful union organizing campaign.

EEO LAWS ADD TO COMPLEXITY

The range and complexity of the collective bar-
gaining process is now matched by the range and
complexity of federal equal employment opportunity
(EEO) laws, coupled with comparable state laws.8

These laws have added a new and challenging dimen-
sion to industrial relations and labor law. And
one of the contentious areas in EEO law and doc-
trine has centered on health and welfare benefits
and retirement plans. Sex-related and age-related
employee benefit issues have occupied the attention
of the Supreme Court and the U.S. Congress.

The chapters to follow discuss recent developments
which directly affect labor-management practitioners
in long-range fringe benefit planning as they seek
to comply with the 1978 amendments to Title VII of
the Civil Rights Act of 1964 and to the Age Dis-
crimination in Employment Act (ADEA) of 1967.



The content of these chapters should also be help-
ful to employees in understanding how these amend-
ments affect their compensation and working con-
ditions.

The amendment to Title VII deals with the defini-
tion of sex discrimination with specific reference
to fringe benefit programs: health plans, disabil-
ity insurance programs, sick leave benefits and
leave policies as they apply to pregnant women.
Chapter II, following a brief background commen-
tary, details the amendment to Title VII, its effect
on existing employee benefit plans or those that
may be instituted, and what it may mean in two dif-
ferent work settings--in organized and unorganized
companies or agencies. Furthermore, Chapter II in-
cludes a discussion of the Supreme Court decision
concerning sex-based pension plans.

The amendments to the Age Discrimination in Employ-
ment Act have generated a renewed interest and re-
thinking about retirement, life insurance and long-
term disability insurance since the mandatory retire-
ment age for nonfederal employees was raised from
65 to 70. There is, currently, confusion and dis-
agreement concerning the Department of Labor's pro-
posed regulations to implement congressional intent
in enacting the 1978 amendments. Chapter III will
discuss the amendments and distill the variety of
concerns and potential implications of the changes
in the law.

Title VII and the ADEA changes affect the private
and public sectors. Additionally, public sector
management has been faced with constitutional chal-
lenges to their benefit plans. The response of the
courts, including the Supreme Court, to these con-
stitutional issues merits separate treatment and
hence is not discussed in this publication.



CHAPTER II
WOMEN, WORK, AND BABIES

TITLE VII COVERAGE IN BRIEF

The most comprehensive and well-known law dealing
with sex discrimination is Title VII of the Civil
Rights Act of 1964, amended in 1972 and 1978.%

Title VII, outlawing all forms of employment
discrimination based on race, color, religion,
sex or national origin, was the culmination of
a 20-year federal legislative effort to enact
fair employment practices legislation. Speci-
fically Title VII provides that it is unlawful
to discriminate with respect to ''compensation,
terms, conditions or privileges of employment,
because of...sex." (Section 703(a)(1)

When Title VII became effective on July 2, 1965,
only private sector employees were protected by
its provisions. In 1972 Congress amended the
law to include state and local government em-
ployees; federal employees were likewise

brought under Title VI1, but the administra-
tion and enforcement was placed in the hands

of the U.S. Civil Service Commission, rather
than with the Equal Employment Opportunity
Commission (EEOC) which enforces Title VII in
both the private and public sectors (state and
local jurisdictions). However, the Civil
Service Reform Act of 1978 provides that if

a complaint is ''mixed''--e.g., alleges discrimi-
nation and violation of a civil service rule or
regulation--the EEOC will, under specified con-
ditions, share responsibility with the newly
created, independent Merit Systems Protection
Board which handles employee or applicant appeals.

*
See Appendix for text of Title VII, as amended

in 1972, and text of 1978 amendment.

9
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In addition to covering employers with 15 or more
employees, labor organizations with 15 or more
members or unions with hiring halls also are
covered. Other provisions, apart from the mem-
bership or hiring hall requirement, bring under
Title VII coverage--in addition to international,
national and local unions--intermediate labor
bodies such as joint boards, and state and local
central labor bodies.

Very few employers, unions or independent em-
ployee associations, and employment agencies are
excluded from Title VII coverage. Those that
are may well come under a similar state law in
which Title VII principles and doctrine are
applied.

Gender-based Practices

Title VII has offered the means through which
women, organized and unorganized, can seek to
redress a variety of gender-based employment
practices.

The initial, and often joint, efforts of women's
organizations and of the Equal Employment Op-
portunity Commission were to impress the indus-
trial relations community that hiring, job place-
ment, and promotion must be based on the indivi-
dual qualifications and abilities of a given
female applicant for employment or a given female
employee seeking promotion; that the day of making
employment decisions based on the preconceived
notions of the '"'average' woman was over; that the
day of viewing women of childbearing age as
perpetually pregnant was over; that the day of
making gender-based hiring, transfer or pro-
motion decisions based on the view of women as
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marginal workers or based on the ingrained atti-
tudes of male employees or perceived customer
preference was likewise at an end. In short,
decisions based on sex, absent a valid business
necessity defense, become an unlawful employ-
ment practice under Title VII.*

The Title VII issue of women as childbearers
and child rearers predictably surfaced, both

in a hiring context and in an equal pay context
because of different treatment accorded preg-
nant employees under specified employee benefit
plans or in the application of leave policies.

In pre-Title VII days it was not uncommon nor
illegal, absent a state or local law, for em-
ployers to refuse to hire women with children.
Employers claimed that hiring women with child
care responsibilities would result in excessive
tardiness and absenteeism. Further, the job
would not get the attention it deserved be-
cause the female employee would be preoccupied
with household chores. Similar reasons accom-
panied the refusals to promote female employees
with small children, and as collective bargaining
agreements began to provide for paid sick leave,
many employers felt that women would abuse the

*Sex discrimination is permitted if it meets the
Title VII bona fide occupational qualification (bfoq)
exception. The bfoq exception has been narrowly
interpreted by the EEOC and the courts. Different
treatment based on sex is also allowed under Title
VII if such treatment is based on a bona fide sen-
iority, merit, or piece-work system.
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purpose of paid sick leave to take care of sick
children or handle other domestic affairs.

The Sex-Plus Concept

The issue of discriminating against women with
pre-school age children reached the Supreme
Court in the case of Phillips v. Martin Marietta

Corp.2 The case was generated by a woman who had
applied for a particular job and was told female

applicants with pre-school age children were not
being considered. No similar restriction applied
to men with pre-school age children.

When the case reached the appellate court level,
the majority of the judges held that the company's
position did not violate Title VII because not all
women were excluded from consideration. Rather,

it was the combination of being a woman plus
having pre-school age children that resulted in
exclusion from job consideration. A dissenting
judge, however, pointed out that this concept of
""sex plus" would permit employers to discriminate
against women in hiring and other employment
practices by combining sex with some other fac-
tor such as height.

While the Supreme Court held that the appellate
court was wrong, that it could not apply a dif-
ferent standard for a man and a woman--each with
pre-school age children--it nevertheless left

the door open on the '"'sex-plus' issue by indi-
cating that employment decisions made on sex plus
other factors would not necessarily violate Title
VII, if based on a ''bona fide occupational quali-
fication reasonably necessary to the normal opera-
tion of that particular business or enterprise."



13

In any event, the '"'sex plus' concept has re-
mained alive in the fringe benefit area. For
example, the denial of disability insurance or
health insurance benefits, under an existing plan,
to pregnant women created a subclass of women:
being female plus being pregnant. Being female
and pregnant has been a significant ''sex-plus"
issue in the workplace and in the development

of equal employment opportunity law.

As the information to follow details, it took
Congress from 1964 to 1978 to explicitly define
sex discrimination as it relates to pregnancy-
based employment decisions.

DEFINING SEX DISCRIMINATION: THE PREGNANCY ISSUE

As previously noted, when enacted Title VII banned
sex-discrimination in all aspects of employment--
hiring, job placement, transfers, promotions and
compensation, for example. The pregnancy issue
has a direct link with total compensation, that is,
direct wages as well as indirect wages (fringe
benefits). However, there was no record concerning
Congressional intent as to whether childbirth and
pregnancy-related disabilities which may occur
prior to or following childbirth were meant to be
included within the Title VII prohibition against
sex-based compensation.

The question thus remained: Does the denial of
benefits to pregnant employees, comparable to those
granted male employees and nonpregnant female
employees, constitute sex discrimination? In
short, is 'pregnancy-based' discrimination in-
corporated into the meaning of ''sex-based' dis-
crimination?
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The silence on the part of Congress can be traced
to the fact that when the House Judiciary Committee
reported out the proposed Title VII provisions,
there was no mention of sex as a classification
protected by Title VII. The proposed bill pro-
scribed discrimination based on race, color, re-
ligion or national origin. At the time, the

Chair of the Judiciary Committee was Congressman
Emanual Celler (D-N.Y.), a recognized pro-civil
rights advocate; yet he evidently was persuaded by
the President's Commission on the Status of Women,
among others, that '"...discrimination based on
sex...involves problems sufficiently different
from discrimination based on...other factors...

to make separate treatment preferable.'S

At that time there was also a recognized anti-
civil rights advocate lurking in the wings,
Congressman Howard Smith (D-Va.), then Chair

of the powerful House Rules Committee. With
the cynical hope of killing the 1964 legisla-
tion, he offered an amendment on the House
floor to include sex as another protected class
under Title VII. The House accepted his amend-
ment, but went on to pass Title VII as did the
U.S. Senate, with the sex classification intact.

EEOC Interpretations

The General Counsel of the Equal Employment
Opportunity Commission issued an opinion letter

in response to a company's question as to whether
excluding pregnancy and childbirth as a disability
under a given plan would violate Title VII. The
letter, dated October 17, 1966 stated:

You have requested our opinion whether the...
exclusion of pregnancy and childbirth as a
disability under the long-term salary con-
tinuation plan would be in violation of
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Title VII of the Civil Rights Act of
1964.

In a recent opinion letter regarding
pregnancy, we have stated, "The Commis-
sion policy in this area does not seek

to compare an employer's treatment of
illness or injury with his treatment of
maternity since maternity is a temporary
disability unique to the female sex and
more or less to be anticipated during

the working life of most women employees."
Therefore, it is our opinion that ac-
cording to the facts stated... a company's
group insurance program which covers hos-
pital and medical expenses for the deliv-
ery of employees' children, but excludes
from its long-term salary continuation
program those disabilities which result
from pregnancy and childbirth would not

be in violation of Title VII.

Shortly thereafter, another opinion letter

came forth from the EEOC stating '"an insurance
or other benefit plan may simply exclude matern-
ity as a covered risk, and such an exclusion
would not in our view be discriminatory."

But in 1972 the EEOC issued ''Guidelines on Dis-
crimination Because of Sex,'"* which reversed

* The EEOC guidelines on sex discrimination (as
well as its other guidelines) do not have the
full force and effect of law. They are intended
to reflect the Commission's interpretation of
Congressional intent. The weight given to them
by a court, including the Supreme Court, depends
on whether the court concludes they reflect
legislative intent. In turn, legislative intent
requires a search of committee reports, and
debate and discussion by both houses of Congress.
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the foregoing EEOC position expressed in the
opinion letters. Section 1604.10 provides,
among other things, that disabilities resulting
from '"pregnancy, miscarriage, abortion,* child-
birth and recovery therefrom are, for all job-
related purposes, temporary disabilities'" and
must be treated as such under any health or
temporary disability insurance or sick leave
plan that may be available to employees.

Why this turnabout in EEOC thinking?

One possible explanation has been offered by
the Senate Committee on Human Resources. This
Committee in a 1977 reportS states that in
amending Title VII in 1972 ''Congress noted that
discrimination against women is to be accorded
the same degree of social concern given to any
type of unlawful discrimination. (See H. Re-
port No. 92-238, 92nd Cong., 1lst Sess., p.5,
1971)." And the Senate Committee concluded
that the EEOC issued its 1972 guidelines on
pregnancy discrimination in order to implement
the intent of Congress, and ''made clear that ex-
cluding applicants or employees from employment
because of pregnancy or related medical condi-
tions was a violation of Title VII, and spe-
cifically required employers to treat disabili-
ties caused or contributed to by pregnancy or
related medical conditions as all other temp-
orary disabilities. In the committee's view
these guidelines rightly implemented the Con-
gress' intent in barring sex discrimination in
the 1964 act."

*Enactment of S.995 will now require a change of
guideline language as it relates to abortion.
See page 31 for an explanation of the Congres-
sional compromise on the abortion issue.
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Supreme Court Rulings

Following the 1972 EEOC guideline on pregnancy
and medical-related issues, 7 federal courts of
appeals (plus 18 federal district courts) agreed
that the EEOC guidelines reflected the intent of
Congress and that to discriminate in employment
based on pregnancy violated Title VII.*

Despite these consistent appellate court rulings,
all decided in 1975, the Supreme Court in the
following year held that the exclusion of preg-
nancy-related disabilities from a company's disa-
bility insurance program was not sex discrim-
ination under Title VII. On a 6-3 vote, in
Gilbert v. General Electric Corp.,° the major-
ity concluded that both men and women were cov-
ered under the GE plan for like risks--the only
risk excluded was related to pregnancy. Hence

*For the appellate court decisions, see Wetzel v.
Liberty Mutual Insurance Co., 511 F. 2d 199 (34
Cir. 1975) judgement vacated on other grounds,

96 S. CT. 1202; Gilbert v. General Electric Corp.,
519 F. 2d 661 (4th Cir. 1975); Farkas v. South
Western City School District, 506 F. 2d 1500

_(6th Cir. 1975); Hutchinson v. Lake Oswego School
District, 519 F. 2d 961 (9th Cir. 1975); Berg v.
Richmond Unified School District, 528 F. 2d 1208
(9th cir. 1975); Communications Workers v. A.T.& T.
513 F. 24 1024 (24 cir. 1975); Tyler v. Vickery,
517 F.2d 1089, 1007-1009 (5th Cir. 1975) ;Holthaus
v. Compton & Sone Inc., 514 F. 2d 651 (8th Cir.
1975).
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women as a class were covered equally with men
except for one condition--pregnancy--and no in-
surance plan has to be all inclusive.*

A similar decision by the Supreme Court preceded
the Gilbert ruling. The Court had previously
considered a challenge to the unemployment dis-
ability insurance law of California. This law
provides that private sector employees, except
domestics, contribute 1 percent of their weekly
earnings, up to a specified annual maximum, to

a state fund to be used by such employees when
they are unable to work because of a nonjob-re-
lated illness or injury (job-related illness or
injury is covered by the Workers' Compensation
law). At the time of the challenge, disabili-
ties caused by abnormal pregnancies were cov-
ered under the California unemployment disabil-
ity insurance program. The law excluded from
coverage normal pregnancies and childbirth.

This exclusion was challenged under the Fourteenth

*The General Electric temporary disability insur-
ance plan provided, up to a maximum of 20 weeks,

a weekly benefit amount equal to 60% of an employ-
ees's straight time earnings, up to a maximum of
$150.00. Benefit payments started on the eighth
day of a nonoccupational illness or injury unless
hospitalization occurred earlier; in that event
coverage started on the day of hospitalization.

In effect the plan was a weekly wage replacement
or income protection plan, but excluded from its
coverage childbirth and pregnancy-related disabil-
ities.
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Amendment of the U.S. Constitution which guaran-
tees '"'equal protection' under the law. Those
challenging the California law argued that denial
of benefits for a disability that accompanies
normal pregnancy and childbirth was invidious
discrimination based on sex.

The Supreme Court in a 6-3 decision disagreed,

stating '"We cannot agree that the exclusion of

this disability from coverage amounts to invid-
ious discrimination under the Equal Protection

Clause [of the Fourteenth Amendment]."*

*The California Legislature overturned the Su-
preme Court decision when it enacted, in 1976,

an AFL-CIO sponsored bill (AB 3881 by Fazio (D),
Sacramento) which extended benefit coverage un-
der the state disability insurance program to
include normal pregnancies for a total of 6
weeks--3 weeks prior to childbirth and 3 weeks
following delivery; the 1 percent tax on covered
employees' weekly earnings was not changed. The
maximum taxable wage base was raised from $9,000
to $11,400. The impact of Geduldig was not na-
tional in scope since only four states, in addi-
tion to California, have unemployment disability
insurance laws. And even in these states, the
impact of the Supreme Court decision had little
significance since these four states have disabil-
ity insurance laws that variously cover pregnancy:

California.--Coverage for complications

of pregnancy and childbirth on same basis
as other disabilities. Disability associ-
ated with normal childbirth--maximum cover-
age of three weeks before and three weeks
after childbirth. (Cont'd next page)
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The Court's reasoning in the Geduldig decision
formed the basis for the decision handed down

in Gilbert. The Court found the reasoning in
its Fourteenth Amendment case (Geduldig) applic-
able under the Title VII case (Gilbert).

The Gilbert decision found the Supreme Court
defining sex discrimination for Title VII
purposes. The Court noted that when Title VII
was enacted, the concept of '""discrimination"
was well-known because of court interpreta-
tions of discrimination based on the Fourteenth
Amendment. Therefore, the Court reasoned, when

*
Cont'd.

Hawaiil.--Pregnancy-related disabilities
treated like all other disabilities.

New Jersey.--Coverage for complications
of pregnancy and childbirth on same basis
as other disabilities. Disability asso-
ciated with normal childbirth--maximum
coverage of four weeks before and four
weeks after childbirth.

New York.--Same as California and New
Jersey. Eight-week limit on benefits
for disabilities arising from noirmal
(uncomplicated) childbirth.

Rhode Island.--$250.00 maximum for
pregnancy-related disabilities.

(Source: House Committee Report No. 95-1786,
95th Congress, 24 Session, 1978, p.1ll.)
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Congress made it unlawful for an employer to
"discriminate...on the basis of...sex'" without
further explaining its meaning, then the meaning
of sex discrimination should be what the Court
has '"traditionally meant'" it to be under the
Fourteenth Amendment, and under the Fourteenth
Amendment excluding the condition of pregnancy
from a temporary disability benefit plan is not
sex discrimination. Therefore, it is not dis-
crimination under Title VII either.

The Gilbert decision concerned itself specifi-
cally with one given type of benefit based on

an insurance concept. What about paid sick
leave days, earned by virtue of length of time
on the job? The Supreme Court found that there
was no legal difference between the two types
of benefits--i.e., disability insurance benefits
and earned sick pay. One year after Gilbert,
the Court in Nashville Gas Co. v. Satty’ found
that the denial of sick pay to pregnant workers
was not a violation of Title VII, unless the fe-
male employee who brought the suit could offer ev-
idence that the exclusion of pregnancy met the
test the Court had set down in GiZlbert: the de-
nial of sick pay to pregnant employees was a
mere pretext purposely designed to discriminate
against members of one sex or the other.

The Supreme Court decision in Gilbert met with
the disapproval of a coalition of women's organ-
izations, civil rights groups and the AFL-CIO,
all bent on overruling the Court through the leg-
islative process. They found willing supporters
among Congressional members of both parties.*

*The House bill (H.R. 6075), introduced by Califor-
nia Congressman Augustus Hawkins, had 119 co-spon-
sors. The Senate bill (S.995), introduced by New
Jersey Senator Harrison Williams for himself and

10 other senators, had 29 co-sponsors.
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As a result, the Supreme Court decisions in
Gilbert and Satty were overturned when Congress
handily passed, and the President signed into
law on October 31, 1978, the '"pregnancy dis-
ability amendment' to Title VII. (The bill
enacted was S.995, now Public Law 95-555.)

The Pregnancy Disability Amendment
Substantive Provisions

The identity given to the amendment, i.e., preg-
nancy disability'" is misleading by virtue of its
restrictive description. To be sure, the amend-
ment prohibits the denial of health, disability,
or sick leave benefits to pregnant women tem-
porarily disabled by childbirth itself or by a
medical condition incurred before or after child-
birth. However, the amendment reaches beyond the
issue of pregnancy-related disabilities. It in-
corporates a comprehensive prohibition against
discriminatory treatment of pregnant women in
all aspects of employment, e.g., hiring, job place-
ment, transfers, promotions, job training.

The underlying principle of the amendment is that
employment decisions concerning pregnant women
must be based on their ability to work, in the
same manner that such decisions would be made
about any other employee. Congress has now
made explicit that the fundamental aim of Title
VII--to prohibit different (disparate) treatment
based on sex--includes a prohibition against
employment practices that deny pregnant women
equal treatment in relation to treatment of non-
pregnant employees.
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The amendment does the following:

(1) Expands the definition of sex dis-
crimination based on ''pregnancy, child-
birth or related medical conditions."

(2) Requires employers to treat preg-
nancy and childbirth like other causes
of disability under fringe benefit plans
such as health or disability insurance or
paid sick leave plans. The single excep-
tion to this equal treatment requirement
centers on the abortion issue. A compro-
mise between the Senate and House, the
abortion language provides that an em-
ployer is not required under Title VII

to include under a health or disability
-insurance plan, or under a paid sick
leave policy, payment for abortions
unless the life of the mother is en-
dangered or '"'medical complications"

occur as a result of an abortion. However,
the two houses of Congress are on record
in emphasizing that the amendment pro-
tects women from discriminatory treat-
ment if they choose to terminate their
pregnancy. Hence, an employer may not
fire or refuse to hire a woman--or to
promote her--merely because she has had
an abortion or plans to have one.

(3) Prohibits mandatory leaves arbi-
trarily set at a specified time during a
pregnancy and not based on the inability
of the pregnant woman to work.

(4) Protects the reinstatement rights of
women on leave for pregnancy-related reasons,
including credit for previous service,
accrued retirement benefits and accumulated
seniority.
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(5) Prohibits terminating a woman solely
because she is pregnant or refusing to
hire or promote her solely because she

is pregnant.

(6) Waives any interpretation under

the Equal Pay Act (EPA) of 1963, as
amended, which may find an employer in
compliance with the EPA but may not find
him or her in compliance under this latest
amendment to Title VI1. (By way of explana-
tion: Section 703(h) of Title VII (com-
monly called the Bennett Amendment) con-
tains a provision which, in effect, states
that certain practices authorized by the
Equal Pay Act do not violate Title VII.
Both houses of Congress felt that the
Supreme Court in Gilbert seemed to believe
that under EPA regulations issued by the
Department of Labor, the denial of disa-
bility benefits to pregnant women was
allowed under the EPA. Thus, based on the
pregnancy disability amendment an employer
may not now rely on compliance with the
EPA as a Title VII defense in denying
benefits to pregnant women under a benefit
plan.

The foregoing provisions set forth to employers
and unions, when the firm or agency 1s organized,
their Title VII responsibilities in revising
existing plans, if needed, or in initiating
health and disability benefit plans. They like-
wise set forth for employees who become pregnant
their rights under Title VII. These responsibi-
lities and rights are based on the provisions of
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Section 1 of the 1978 amendment and as intgrpreted
by Congress through its committee reports.

Section 1 amends Section 701 - Definitions of
Title VII by adding a new subsection (k). This
section reads:

" (k) The terms 'because of sex' or 'on
the basis of sex' include, but are not
limited to, because of or on the basis
of pregnancy, childbirth, or related
medical conditions; and women affected
by pregnancy, childbirth, or related
‘medical conditions shall be treated

the same for all employment-related
purposes, including receipt of benefits
under fringe benefit programs, as other
persons not so affected but similar in
their ability or inability to work, and
nothing in section 703(h) of this title
shall be interpreted to permit otherwise.
This subsection shall not require an em-
ployer to pay for health insurance benefits
for abortion, except where the life of
the mother would be endangered if the
fetus were carried to term, or except
where medical complications have arisen
from an abortion: Provided, That nothing
herein shall preclude an employer from
providing abortion benefits or otherwise
affect bargaining agreements in regard to
abortion."

* These reports are: Conference Committee Report
No. 95-1786, 95th Congress, 24 Session, 1978;
House Committee Report No. 95-948, 95th Congress,
2d Session, 1978; Senate Committee Report No.
95-331, 95th Congress, lst Session, 1977.
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The pregnancy disability amendment prohibits dis-
criminatory treatment (other terms used in equal
employment opportunity discussions are '"different"
treatment or ''disparate' treatment). Prohibition
of discriminatory treatment is the touchstone of
Title VII. lence the pregnancy amendment does not
require special or privileged treatment of preg-
nant employees or applicants for employment. Rather,
it mandates the same treatment of pregnant women
accorded to all employees or applicants for employ-
ment, based on their ability or inability to work.

This fundamental objective of the amendment--equal
treatment--is of practical importance in two specific
employee benefit areas: disability benefits and
health insurance.

Disability Benefits

While disability insurance plans and paid sick leave
policies are covered by the pregnancy disability
amendment, there is no requirement that such plans
do exist. Also, a voluntary unpaid leave plan does
not violate Title VII if applied in a nondiscrimi-
natory manner.*

Entitlement to disability insurance or sick pay
benefits does not automatically flow from the
condition of pregnancy. Unless the pregnant

California employers covered by the Fair Employ-
ment Practice Act (5 or more employees) are re-
quired, as of January 1, 1979, to grant a preg-
nancy leave for a reasonable period of time, not
to exceed four months. "Reasonable period of
time" means that period during which the female
employee is disabled because of pregnancy, child-
birth or related medical conditions. (Section
1420.35(b) (2) of the Labor Code.)
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employee is medically unable to work, she is

not entitled to sick pay benefits or disability
insurance payments. This test of ability or
inability to function applies to pregnant women
as it does to all other employees. For example,
Title VII would not protect a woman's claim of
sex discrimination if, after giving birth without
complication, she wanted to stay home beyond a
normal recuperative period to be with her baby.
Medically she is able to return to work. There-
fore, she is not entitled to sick pay or disa-
bility benefits since her reason for wanting

to remain at home is not a medical condition
related to her previous pregnancy.*

This, of course, leaves the question: What
about maternity leave as such? The pregnancy
amendment does not address the problems asso-
ciated with maternity leave. Both committee
reports state the pregnancy amendment permits
a voluntary unpaid leave policy as long as it
is not discriminatory. But this must be read
within the context in which it was presented,
that is, in relation to disabled employees.
On the issue of maternity leave, it seems
likely that if an employer has, for example,
a flexible or liberal leave policy when em-
ployees need time off for personal reasons,
denial of such leave for child care reasons
would be subject to challenge under the Title
VII provision that prohibits sex discrimina-
tion in the privileges or conditions of
employment. If maternity leave is granted

in order to escape a possible Title VII
challenge, does it follow that men are
entitled to paternity leave under the same
company policy?
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An employer must provide the weekly payments
under a disability insurance program or allow
paid sick leave only for the period when a
pregnant woman is medically unable to work,
just as the employer would provide such pay-
ments for any other employee who is medically
unable to work.

In other words, if a company has a short-
term (temporary) disability 1nsurance plan
which pays, say, up to 15 weeks that does
not mean that a worker, medically disabled
because of pregnancy, is automatically en-
titled to the 15-week maximum. She, as any
other disabled employee, can only receive
benefits for those weeks during which she is
medically unable to work.

Testimony before the House Committee on
Education and Labor indicated that in 95 per-
cent of the cases, time lost from work be-
cause of pregnancy is 6 weeks or less; so
barring any medical complications (occurring
in about 5 percent of all pregnancies),
period of 6 weeks or less is the amount of
time a pregnant woman would be covered.
However, if medical complications arose,
these complications must be covered by the
same time limits or dollar amounts that
apply to other disabled workers.

*90% of disability plans provide for 15 to 26
weeks of coverage. Source: House Committee
Report No. 95-948, 95th Congress, 2nd Session,
1978.
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One of the concerns that arose during con-
sideration of the amendment was that providing
coverage of pregnancy disabilities under bene-
fit plans would create a potential for abuse
or malingering. Neither house of Congress
accepted the premise that the tendency to abuse
or malinger is a sex-related characteristic.
Both congressional committees concluded that
it was proper, if evenly applied, to have con-
trols to prevent potential abuse of a benefit
program. They noted that existing controls
are now applied by employers--for instance,
requiring a physician's certification of an
employee's inability to work. Nothing in

the pregnancy amendment prohibits this prac-
tice so long as it is required of all persons
applying for disability or sick leave benefits.
Or, as the committee noted, an employer could
also require examination by a company physi-
cian to confirm the medical disability, if
applied to all other types of disabilities.
The point: no special '"policing" require-
ment can be created to cover only pregnancy
and childbirth.

While the congressional committees offered
these as examples of employer-initiated controls
to prevent abuse or malingering, the reader
should keep in mind that in a collective bar-
gaining setting such issues as choice of
physician (company's or patient's) or other
controls are subject to bargaining. Therefore,
compliance with the pregnancy disability amend-
ment does not protect an employer from a charge
of an unfair labor practice (contract violation)
if the employer unilaterally changes a contract
provision providing for free choice of doctors
to one providing for the use of a company
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doctor only. Or if a disability plan or sick
leave plan is negotiated for the first time and
the employer misinterprets the committees'

example of employer controls to argue that the
subject of physican choice is not bargainable,
this would immediately prompt the union to

charge the employer with "bad faith' bargaining

in violation of the National Labor Relations

Act, in the private sector, or in violation of

a bargaining statute controlling employer-union
conduct in a public sector jurisdiction. Complying
with Title VII requirements does not immunize a
unionized employer from negotiating with the union
on Title VII substantive requirements and the
procedural provisions associated with compliance.

Health Insurance

One of the most prevalent fringes is health
insurance coverage. According to estimates
prepared by the Social Security Administration,
as of 1974, nearly 70 percent (69.9%) of the
labor force were covered by health insurance
plans. In terms of persons affected, it meant
that 57.6 million workers were under some type
of health insurance plan. The Social Security
Administration, however, could not come up with
an estimate as to the number of plans that
might be found to be discriminatory.

Illustrative of the type of health insurance the
pregnancy disability amendment is intended to
change is a hospital and medical benefit plan
which excludes coverage of pregnancy disabili-
ties and childbirth, or a plan which provides
maternity coverage, but the hospital and medical
benefits are not as liberal as the hospital and
medical benefits provided for other disabilities.
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As in the case of disability or paid sick leave
plans, the pregnancy amendment does not require
an employer to have a health insurance ptan.
If, however, a plan does exist, an employer
must cover pregnancy, childbirth and other
related medical conditions under the same

terms and conditions applicable to other disa-
bilities. And as discussed under '"Transition
Provisions" on page 35, the employer for a period
of one year may not reduce the health benefits
in order to comply with the law. (The same
prohibition also applies to disability benefit
or paid sick leave plans.)

The Abortion Exception

The only allowable exception to the equal
treatment of pregnant women under a health

plan .is the exclusion of payments for abortions,
unless the abortion is necessary to save the
life of the mother or medical complications
result from the abortion itself.

The abortion issue nearly killed the pregnancy
disability amendment. A compromise agreement
was reached between the House and Senate during
the closing days of the Congressional session.

Except for the abortion provision in the House
bill, the Senate and House versions of the
pregnancy amendment were virtually identical.
The Senate bill was silent on abortion.

The House' proposed abortion provisions and
the intent of those provisions were explained
by the House Committee handling the proposed
legislation:
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Because the bill applies to all situa-
tions in which women are '"affected by
pregnancy, childbirth, and related
medical conditions,' its basic lan-
guage covers decisions by women

who choose to terminate their preg-
nancies. Thus, no employer may,

for example, fire or refuse to hire

a woman simply because she has exer-
cised her right to have an abortion.

Many members of the committee were
troubled, however, by any implication
that an employer would have to pay
for abortions not necessary to pre-
serve the life of the mother through
medical benefits or other fringe
benefit programs, even if that em-
ployer--a church organization for
example--harbored religious or moral
objections to abortion; such a re-
quirement, it was felt, could com-
promise the religious freedom of such
employers. The committee, there-
fore, amended the language of the bill
to deal with the problem, by making
clear that such employers will not

be required to pay for abortions
except where the life of the mother
would be endangered if the fetus was
carried to term. At the same time,
the bill as amended makes plain that
there is no intent to alter the
effect of any other laws, including
the National Labor Relations Act,
upon the question of benefits for
abortion, or to forbid employers to
provide such benefits if they wish to.

Further, the exclusion of abortion bene-
fits from the bill is intended to be
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limited to benefits for the abortion
itself. If a woman suffers complica-
tions from an abortion, medical pay-
ments and disability or sick leave
benefits for the treatment of compli-
cations would be covered. 8

The House prevailed when the Senate agreed to
include the abortion issue. The Conference
Committee, comprised of members from both the
House and Senate, wrote the compromise abor-
tion language,now part of the 1978 amendment.

The language of the amendment provides that
Title VII does not require an employer to pay
for health insurance benefits for an abortion.
This exclusion is limited to benefits for the
abortion itself. As previously noted, if a
woman suffers complications from an abortion

or must have an abortion to save her life, then
hospital and medical payments must be made un-
der an existing health insurance plan which
covers hospital and medical costs for all other
disabilities, as well as disability payments or
sick leave benefits under an existing disability
or sick leave benefit program.

The abortion provision also makes it clear that
while the exclusion of abortion itself from a
medical plan does not violate Title VII, it
does not prevent an employer from providing
abortion benefits, nor affects collective bar-
gaining agreements containing abortion coverage
(and therefore agreements that may include such
coverage in future contracts).
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Dependency Coverage

What about the pregnant wife of an employee--
does the Title VII pregnancy amendment mandate
coverage of maternity costs in such cases?

This question first requires a distinction
between a medical plan without dependency
coverage and a medical plan with dependency
coverage.

If there is no dependency coverage under a
health insurance plan, the 1978 amendment
does not require that there at least be de-
pendency coverage for maternity benefits for
wives of employees. The Senate Committee
stated:

It was suggested before this Com-
mittee that an effect of Title VII,
once this bill was enacted, would
be to require that if the maternity
costs of women employees were paid
under a medical plan, the similar
costs for wives of male employees
would also have to be covered,
whether or not the employer pro-
vided any other coverage for de-
pendents. This suggestion is
incorrect. This bill would not
mandate that women dependents be
compared with women employees, or
that male employees with pregnant
wives be compared with women em-
ployees themselves pregnant.

What still remains unanswered, however, is
the question of whether a medical plan which
does include dependency coverage can exclude
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pregnancy coverage for the wives of employees.
The Senate Committee noted that it is rare to
find a plan which provides comprehensive medi-
cal coverage for the spouses of women employees,
but not for the spouses of male employees,
noting that ''we are not aware of any Title VII
legislation concerning such plans.'" But the
Committee does not answer head on whether a
comprehensive medical plan that provides bene-
fits for dependents--either with or without
additional cost to employees--may exclude
pregnancy coverage for wives of male employees
while providing comprehensive coverage for the
husbands of female employees. Congress thus
leaves the question open as to whether Title
VII would be violated if the wives of male
employees received coverage less comprehensive
than that granted the spouses of female em-
ployees. In that event, '"the question in
regard to dependents' benefits would be deter-
mined on the basis of existing Title VII
principles,'" the Senate Committee stated.

Transition Provisions

With the exception of fringe benefit plans,
all other employment policies as they relate
to pregnant women have been subject to the
1978 amendment since it was signed into law
on October 31, 1978. These policies include,
for example, mandatory maternity leaves, re-
fusing to hire pregnant women, firing women
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who become pregnant, and denial of seniority
because of pregnancy leave.*

In the matter of fringe benefit plans, the law
provides for a 180-day delay from the date of
enactment (Oct. 31, 1978) in order to allow
employers or employers and unions to alter
existing disability and health insurance plans
that do not cover pregnancy-related disabilities
or cover them with more limited benefits than
those provided for other disabling conditions.
If existing plans make no distinctions in
coverage between pregnancy-related disabilities
and other disabilities, they are, of course,
already in compliance with Title VII.

Section 2 of the law covering the transition period
as it relates to the timing of compliance reads
in full:

SEC. 2 (a) Except as provided in sub-
section (b), the enactment made by this
Act shall be effective on the date of
enactment.

* The House Committee noted that "such policies
usually do not result in any cost-saving to
employers, and eliminating them would not re-
quire any actuarial advice or substantial ad-
ministrative changes. Finally, these policies
¢can have long-term, rather than short-term,
effects on women's careers, so their immediate
elimination is vital." House Committee Report
No. 95-948, 1978, p.8.



37

(b) The provisions of the amendment made
by the first section of this Act shall
not apply to any fringe benefit program
or fund, or insurance program which is
in effect on the date of enactment of
this Act until 180 days after enactment
of this Act.

Section 3 also involves the transition period,
but deals with the manner of compliance rather
than the timing. This final section of the law
provides that plans that are not in compliance
cannot come into compliance by decreasing bene-
fits or compensation to any employee for a
period of one year or if there is a collective
bargaining agreement, until the termination

of the agreement. For instance, if an employer
pays the insurance premiums, or makes contri-
butions to a labor-management jointly trusteed
fringe benefit fund, that employer would

either have to increase premiums or contribu-
tions to cover the increased cost of providing
equal benefits to pregnant women, or pay equal
benefits directly to the affected woman. If
an employer pays only a portion of the premium
cost or of the trust fund contributions, the
employer's share need only be increased by
that same portion of the incremental cost and
all employees (not only women or pregnant
women) would have to pay their usual portion
of the increase.

Section 3 reads in full:

SEC. 3. Until the expiration of

a period of one year from the date

of enactment of this Act or, if there
is an applicable collective-bargaining
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agreement in effect on the date of enact-
ment of this Act, until the termination
of that agreement, no person who, on

the date of enactment of this Act is
providing either by direct payment or

by making contributions to a fringe
benefit fund or insurance program, bene-
fits in violation with this Act shall,
in order to come into compliance with
this Act, reduce the benefits or the
compensation provided any employee on
the date of enactment of this Act,
either directly or by failing to pro-
vide sufficient contributions to a
fringe benefit fund or insurance pro-
gram: Provided, That where the costs

of such benefits on the date of enact-
ment of this Act are apportioned between
employers and employees, the payments

or contributions required to comply

with this Act may be made by employers
and employees in the same proportion:
And provided further, That nothing in
this section shall prevent the readjust-
ment of benefits or compensation for
reasons unrelated to compliance with
this Act.

The prohibition against reducing benefits is not
a new idea. The Equal Pay Act (EPA) of 1963
contains a similar provision based on the prin-
ciple that if an EPA violation is found when a
woman receives less than a man doing substan-
tially equal work, the woman's wage must be
brought up to that of the man, not vice versa.

Both the Senate and House Committee reports
"emphasize' that the one-year limitation on
benefit reductions must not be construed as
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permission for employers who do not comply
immediately to reduce benefits simply because
the one-year time limit has run.

Cost Impact
Health Insurance Plans

Those who opposed the enactment of the pregnancy
disability amendment argued that it would be
too costly. The Chamber of Commerce of the
United States, the American Council of Life
Insurance, and the Health Insurance Association
of America testified that the total cost of

the legislation could be as high as $1.7 bil-
lion, representing about a 5.4 percent increase
in the cost of benefits. Two-thirds or $1.12
billion of this estimate related to health
insurance coverage. The Senate Committee,
while acknowledging that the costs were not
negligible, concluded that '"this estimate is
demonstrably too high...." 11

Others testified that they were unable to es-
timate increased health care costs that might
result from the legislation because of the
unavailability of sufficient data. Among
those taking this position were representa-
tives of the U.S. Department of Labor, and
the AFL-CIO, as well as two nationally re-
cognized actuaries. The Senate Committee
agreed ''that no accurate estimate of this
cost is practicable. However, it is clear
that the cost increase would be far less

than the 5.4 percent estimated by opponents
of this legislation."
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However one views the correctness of the Senate's
conclusion, 1t would be difficult to disagree
with the Senate Committee that health care costs
incurred as a result of the amendment ''could be
extremely variable from plan to plan." 13 To
illustrate, the Labor Department's Digest of
Health and Insurance Plans (Vol. 1, 1974) sum-
marized 148 health plans, representative of
different kinds and sizes of industries. Of
these plans, 57 treated maternity as any other
disability for purposes of hospital benetits

and medical and surgery costs. These plans,
thus, would not have to be changed to comply
with the 1978 amendment. Another thirty plans
also appeared to be in compliance. The re-
maining 61 plans--or 41 percent--appeared to be
discriminatory and what percentage of female
employees were covered under these plans could
not be calculated.

The House Committee report also reached the
same conclusion: it is impossible to produce
reliable cost estimates for health insurance
under the pregnancy disability amendment.

Disability Insurance

All sides--opponents, proponents, and the U.S. Depart-
ment of Labor (DOL)--did come up with estimates

as to the proposed legislation's cost impact on
disability benefits.

A supporter of the bill, the AFL-CIO estimated
$130 million, the lowest estimate submitted.
An opponent of the bill, the Health Insurance
Association of America estimated $571 million,
the highest estimate submitted. The DOL's
estimate fell between the high and low and was
set at $191.5 million. .
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Both congressional committees believed that the
Labor Department furnished the ''best available
estimate'" (House Committee) or ''the most reliable"
(Senate Committee).l4

Among the reasons for viewing the Labor Depart-
ment's estimate as ''the most reliable" was that
the estimate did not include workers already
covered for pregnancy disability, either because
of state fair employment law requirements or be-
cause they were covered under a private company
plan. Neither the AFL-CIO nor the Health In-
surance Association of America had excluded wor-
kers already covered.

If the DOL national total estimate is broken
down into cost per employee, it would amount to
an increase of

--20 cents per week per worker under
temporary disability insurance (TDI)
plans previously excluding pregnancy*

--4 cents per week per worker under TDI
plans previously providing limited
pregnancy disability benefits.

* The Senate Committee on Human Resources
estimated that of the approximately 34,2
million private sector workers covered
by TDI insurance plans in 1976, 14.5 million
workers were covered by plans which excluded
disabilities related to pregnancy. Senate
Committee Report No. 95-331, 1977, p. 13.
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The DOL also claimed ''that temporary disability
insurance contributions represent 1.4 percent of
the wage package for covered workers in private
industry,'" and that the pregnancy disability
amendment ''will increase that percentage only

to 1.50 percent. This total amounts to only 1 1/2
cents per dollar of wages."

The table below, provided by the Senate Committee
on Human Resources, sets forth the various cost
estimates and states the basic assumptions which
account for their differences with the Department
of Labor estimates.*

COMPARISON OF COST ESTIMATES
[Doliar smounts in millions|

Total esti-
Source of estimates mated cost! Ressons for difference from DOL
Departmentof Labor... .. _....... $191.5 .
Murray W. Latimer (actuary)s. ... 198.0 Does :o; :xcludo States where preg discrimi is alresady
prohibited.
Ethet C. Rubin (sctuary)?. __...._.. 320.0 Assumes greater number of births per year among covered female
employees than DOL.
Assumes 8 weeks of benefits rather than 734,
Assumes $90 per week as average weekly benefit instead of $30.¢
Nn.llh Insurance Industry Associ- 571.0 Assumes greater number of births among female employees per
ation, year.
Assumos 11.3 weeks of disability.
Assumes $90 per week as average weekly benefits rather than $80.
AFL-CIO. .o, 130.0 Excl’udes bmhs m those 14 States which already require equality

Assumes only 6~ml ‘disability duration.
Assumes average weekly benefit of $78.

1 Increase for the di ision of y disability benefits for pugnmck

¢ Fellow, Conference of Acumm (n Public Practice; fellow, Causalty Actuary Society; fellow, Canadian Institute of
Actuaries; member, American Academy of Actuaries.

3 Mombov American Academy of Actuaries; associate of the Society of Actuaries; enrolled actuary under the Employees
Retirement Income Security Act of 1974,

¢ New Jersey experience verifies an average weekly benefit for pu!mney disability claims of $76 in 1976. The State of
Hawaii shows an average weekly benefit for all women in 1975 at

* DOL assumptions: Average disability duration
of 7 1/2 weeks; an average weekly disability
benefit of $80, a birth rate of 66.7 births
per 1,000 women 15 to 44 years of age. DOL
also differed with the other estimates on the
percentage of working women who would benefit
from the bill.
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DEFINING SEX DISCRIMINATION: PENSIONS

Sex-related fringe benefit issues under Title
VII are not exclusively pregnancy connected.
Pensions or retirement systems have also been
challenged--and not always by women. For
example, men have successfully challenged
plans permitting women to retire at full pen-
sion at a younger age than men. In one case,
the appeals court found a retirement plan
violated Title VII because the plan discri-
minated against male employees on the basis
of their sex by permitting female employees
to retire at an earlier age, and with a
shorter lenfth of service, than could male
employees. 16

The cases involving early retirement provi-
sions, based on sex, were significant sign-
posts in understanding the wide-ranging
thrust of Title VII as it relates to benefit
plans. However, the core issue concerned
two types of contributory insurance plans,
prevalent before Title VII, which women
alleged were discriminatory:

1) a plan requiring women to contribute
a higher premium than men in order to
receive the same benefits as similarly
situated men;* or

2) a plan requiring women to contribute
the same amount as similarly situated
men, but under which women received re-
duced benefits.

* "Similarly situated" means that a man and
a woman retire at the same age with the same

years of service and at the same salary level.
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The usual reasoning among employers who matched
the contributions in one of the two types of
plans was that the cost of a retirement plan

to the employer should break down to the same
amount per employee, regardless of sex. And
premium costs are higher for women because the
"'average'' woman outlives the '"average' man, as
documented by insurance company mortality statis-
tics; hence women receive benefits for longer
periods of time. This fact, then, means women
cost more than men for the same level of benefits
and the only way to equalize employers' costs

is to have women employees pay more per dollar
of benefits than men, or, conversely, have

women contribute the same premium in order to
collect reduced benefits for longer periods of
time; hence the aggregate amount received by

the average woman equals the aggregate benefit
amount received by the average man.

Those defending the '"'average' woman and '"ave-
rage' man concept in retirement benefit deci-
sions clashed with the EEOC interpretation that
Tible VII no longer permitted an employer to
treat any particular woman as if she were the
""average' woman, that benefits must be equal,
and at no extra cost to women; nor could the
employer defend his practice on the basis of
what equality of benefits would cost.*

* See Sections 1604.9(e) and 1604.9(f) of the
EEOC Guidelines on Sex Discrimination in the
Appendix.
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The Marhart Decision

The "individual'" woman v. the '"average'' woman
debate came to a head when the Supreme Court
considered the retirement plan of the Depart-
ment of Water § Power of the City of Los
Angeles. This plan, based on the greater
longevity of the average woman, required

that women contribute almost 15 percent more
than men in order to receive equal benefits.
The Department contributed an amount equal

to 110 percent of all employee contributions.

In City of Los Angeles Department of Water &
Power v. Manhart, et.al., 17 the Supreme Court
held the Department's plan unlawful under
Title VII. The 6-2 decision, handed down on
April 25, 1978, rejected the Department's
defense that the higher payment rate was
justified on actuarial grounds because women
as a class live about five years longer than
men; therefore, the cost of a pension plan
for the average retired woman was greater
than the cost for the average retired man.
The Court said, while this is a true generali-
zation, it is also true that many women do
not live as long as the average man and many
men outlive the average woman; therefore, it
followed that many female employees of the
Department of Water § Power will not live

as long as the average man. And yet, ''while
they were working, those individuals received
smaller paychecks because of their sex, but
they will receive no compensating advantage
when they retire.'" The crux of the matter,
in the Court's view, was that Title VII
clearly focuses on the individual, not on
class characteristics:
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The statute makes it unlawful ''to discri-
minate against any individual with respect
to his compensation, terms, conditions

or privileges of employment, because of
such individual's ...sex...." The statute's
focus on the individual is unambiguous....
(emphasis added by Court)

The Court concluded that Title VIl prohibits
treatment of individuals as ''simply components

of a...sexual...class.'" Theretore, the Depart-
ment's practice, which required '2,000 individuals
to contribute more money into a fund than 10,000
individuals just because of gender, is in direct
conflict with both the language and policy of the
Act...."

The Department contended that a gender-neutral
pension plan would violate Title VII because of its
adverse impact on male employees who would be
forced to subsidize the higher total of benefits
received in retirement by the women. The Court
responded that in the insurance industry it is
common practice, not considered inherently unfair,
to treat classes of risks as though they were the
same for group insurance purposes: ''When in-
surance risks are grouped, the better risks always
subsidize the poorer risks. Healthy persons sub-
sidize medical benefits for less healthy; unmar-
ried workers subsidize the pensions of married
workers;* persons who eat, drink, or smoke to

*The Court's interesting statement that "unmarried
workers subsidize the pensions of married workers"
was based on a study of life expectancy in the U.S.
for 1949-1951. The study showed that 20-year-old
men could expect to live to 60.6 years of age if
they were divorced; if married to 70.9 years of’
age--a difference of more than 10 years.
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excess may subsidize pension benetits for persons
whose habits are more temperate.... To insure the
flabby and unfit as though they were equivalent
risks may be more common than treating men and
women alike; but nothing more than habit makes one
'subsidy' seem less fair than another."

In short, the Supreme Court concluded that it was
not enough under Title V1I that women receive the
same pension as similarly situated men; their
contribution, also, must be equal even though
women employees--as a class--would receive more
for their money.

Companies or agencies operating under the type

of plan outlawed in Manhart had more on the line
by the Supreme Court ruling than the Los Angeles
City Department of Water and Power. For when

the ruling came down in April, 1978, the Depart-
ment had already abandoned its policy of requiring
a higher contribution from women while still main-
taining equal benefits for all employees.* Since
January 1, 1975, no distinction has been made on
the basis of sex. The abandonment of the sex-
based policy came as a result of a California law
prohibiting certain municipal agencies from re-
quiring female employees to make higher pension
fund contributions than males.l

The reader will recall that mention was made
of another type of contributory plan that also

The retirement plan is administered by the
Department. No private insurance company

is involved in the administration or payment
of benefits.
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prevailed before Title VII: equal contributions
for both men and women, but reduced benefits for
women.

This type of compulsory contributory plan was

found unlawful under Title VII by the U.S. Court

of Appeals for the First Circuit. 19 The case

was brought by the EEOC against Colby College, a
private institution in Maine. Colby had enrolled
in the Teachers Insurance and Annuity Association
(TIAA) in 1935 and in the College Retirement Equity
Fund (CREF) in 1956 to provide its retired teachers
with pension annuities and life insurance. Some
2,800 colleges and universities participate in the
programs.

Contributions made by the employers and by indi-
vidual teachers were identical for similarly
situated employees. However, in calculating the
benefit amounts, TIAA and CREF used separate life
expectancy tables for men and women. Because of
the longer life spans of female retirees, the
annuity plan made slightly smaller payments to
females than those made to males. And because
of the higher mortality rate for men, death
benefits from the life insurance fund were lower
for men than for women.

At issue in the case was the contributory pension
plan. The suit brought by the EEUC against Colby
resulted from a charge by a woman faculty member
that she had been discriminated against on the
basis of sex in violation of Title VII.

The appeals court found the issues in the case
"highly comparable to Manhart,' stating:
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If the statute's ‘‘focus on the individual"
forbids an employer from treating women as
a class with respect to annuities so as to
require from them higher premiums, although
they as a class receive more for their
money, it 1s difficult to perceive a dis-
tinction that would permit a plan where-

by women make contributions equal to

those of men, but receive smaller monthly
payments.

And the appeals court found that Colby College,

like the employer in Manhart, had 'presented

no evidence that any factor other than sex was
considered in arriving at the benefit ditferentiali.'*

Impact of Manhart

The thrust of the Manhart decision envisages a
single (unisex) rate of sufficient amount to pay
for equal benefits for both sexes.

Many plans are not affected; for example, plans,
either negotiated or employer-initiated, wherein
the employer pays the full premium and eligible
employees, similarly situated, receive equal bene-
fits based on a formula which does not 1include sex
as a factor.

Employers who operated under the type of contribu-
tory plans now found to be 1llegal under litle V1I
are not denied the right to use separate actuarial

* Under another law, the Equal Pay Act, a differen-
tial between the sexes is allowed if based on
factors other than sex.
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tables for men and women to determine a single

rate and hence to determine their costs under a

contributory plan. But the use of separate
tables for employees who choose some optional
type of survivorship benefit payment probably

violates the principle of individual treatment.

The Supreme Court noted that its Manhart deci-
sion did not imply that an employer could not

give a specified equal amount of money to each
employee, male and female, and let each go out

on the open market to purchase an annuity plan.

If the payment made to the employee is limited
the purchase of an annuity, then the employer
has foreknowledge that the woman's dollar will
not buy the same amount as the man's dollar.
The Supreme Court notwithstanding, could not
women allege that this approach is a pretext

to discriminate? And it a union were involved,
it is difficult to believe that it would accede

to such a proposal, for several reasons, in-
cluding its legal responsibility to fairly
represent the females in the bargaining unit,
and to its own liability under Title VII.

One last point about Manhart merits mention.
The Supreme Court, on a 7-1 vote, denied to
the affected women restitution of excess con-
tributions because the Department's fund ad-
ministrators could well have assumed the con-
tribution differential was justified, and
because such liability might jeopardize the
plan's soundness. In the view of one legal
authority, ''that excuse, however, would not
be available with resgect to liability from
this point forward." 1

20

to



CHAPTER III
AGE AND FRINGES

ADEA IN BRIEF

The Age Discrimination in Employment Act (ADEA)
of 1967 prohibits discrimination because of age
in hiring, promotion, discharge, compensation,

and other terms, conditions, and privileges of

emp loyment.

The Act became effective in June 1968 and pro-
vided protection for private sector employees

in the 40 through 64 age range (40-65). In

1974 the ADEA was amended to include most public
sector employees--federal, state and local govern-
ment workers.*

Private sector employers are covered if they
employ 20 or more persons. Public sector em-
ployers are covered regardless of the number
of employees in the employing unit.** Employ-

*See Appendix for text of the ADEA as amended
in 1974, and 1978 amendments titled "Age Discri-
mination in Employment Act Amendments of 1978."

**public sector coverage under the ADEA has been
challenged on the basis of the Supreme Court de-
cision that the Fair Labor Standards Act (the
federal law establishing minimum wages and overtime
Pay requirements) was an unconstitutional in-
fringement on the rights of states and local
governments to reqgulate the texrms and conditions
of employment (National League of Cities, et al

v. Usery, 426 U.S. 833, 1976). To date, the courts
have all held that the Supreme Court ruling in the
League of Cities case does not apply to federal
laws prohibiting employment discrimination.

51
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ment agencies servicing covered employers are
likewise under the Act.

Labor organizations with 25 or more members or
those with hiring halls are covered, as are
state and local central labor bodies and joint
boards or councils.

The Act is administered and enforced by the Wage
and Hour Division of the U.S. Department of
Labor, except for the federal sector. Enforce-
ment of the ADEA in the federal sector was the
responsibility of the U.S. Civil Service Commis-
sion, since replaced by the Office of Personnel

Management under the Civil Service Reform Act
of 1978.*

The Department of Labor loses its jurisdiction
on July 1, 1979 when the Equal Employment
Opportunity Commission takes over the respon-
sibility of administering and enforcing the
ADEA, as a result of the President's reorgani-
zation of the equal employment opportunity
enforcement effort.

1978 AMENDMENTS: A SUMMARY

The Age Discrimination in Employment Act Amend-
ments of 1978 were signed into law on April 6,
1978 (P.L. No. 95-256).**

*See Note 1 at end of Chapter II for brief
explanation of the Civil Service Reform Act.

**The legislation--H.R. 5383--passed both con-
gressional branches by impressive margins. The
Senate vote on final passage was 62 to 10; the
House, 391 to 6.
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The 1978 Act raises the upper age limit on
coverage from 65 to 70, effective January 1,
1979,

More specifically, significant substantive
and procedural changes were made. In sum-
mary, the 1978 Act does the following:

(1) Prohibits a retirement plan or seniority
system which mandates retirement of an employee
under the age of 70, Effective: Date of enact-
ment (April 6, 1978) for employees under age
65; January 1, 1979 for employees age 65-69,
inclusive.

Three Exceptions

--If a collective bargaining agree-
ment was in effect on September 1,
1977, the prohibition is delayed until
January 1, 1980 or until the termina-
tion of the agreement, whichever comes
first.

--Colleges and universities will be
allowed to retire tenured employees
at age 65 until January 1, 1982.
Effective: January 1, 1979.

--Permits the compulsory retirement at
age 65 of those employed in a bona fide
executive or high policymaking position
for at least two years prior to retire-
ment age and who are entitled to an
annual pension of at least $27,000. Ef-
fective: January 1, 1979.
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(2) Eliminates the upper age limit for most
federal employees. In the past, nearly all
federal employees were mandatorily retired
upon reaching 70 years of age. This amendment
does not affect those employees who are in
positions for which a retirement age is es-
tablished by statute. Effective: September
30, 1978.

(3) Makes three major procedural changes:™*

a) An aggrieved person is entitled to trial by
jury on any issue of fact in a lawsuit for back
pay or liquidated damages._ The Supreme Court
ruled in Lorillard v. Ponsl that the plaintiff
in an ADEA case has a right to a jury trial on
the issue of back pay, but did not discuss the
issue of liquidated damages (as defined under
the Equal Pay Act, liquidated damages mean pay-
ment of back wages plus an additional amount
equal to the back wages found due--in effect,
double damages).

b) The former requirement that an aggrieved
person had to file a '"notice of intent" to

sue with the Secretary of Labor was changed

to a requirement that a "charge' be filed within

*

These procedural provisions are not discussed
elsewhere in this publication. They are outside
its intended scope. For further information see
Conference Committee Report 95-950, 95th Congress,
24 Session, 1978; House Committee Report No.95-527
Part 1, 95th Congress, lst Session, 1977 and Senate
Committee Report, No. 95-493, 95th Congress, 1lst
Session, 1977.
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180 days after the alleged violation occurred
or within 300 days if the claim was filed with
a state agency. Effective: Date of enactment,
April 6, 1978.

c) The time 1limit for filing lawsuits can be
suspended for up to one year while the Labor
Department attempts to conciliate the dispute.

MANDATORY RETIREMENT

The most important change made by Congress was
outlawing mandatory retirement. While other
employee benefit plans are also affected by the
1978 amendments, it was the mandatory retirement
issue that sparked Congress to clarify what it
had in mind in originally exempting bona fide
employee benefit plans. These plans were per-
mitted to treat individuals differently under
provisions of a retirement, pension, or insurance
plan. The language of the exemption, found in
Section 4(f)(2), read:

It shall not be an unlawful employment
practice for an employer,...or labor
organization--

...to observe the terms of a bona fide
seniority system or any bona fide em-
ployee benefit plan such as retirement,
pension, or insurance plan, which is not
a subterfuge to evade the purposes of
this Act, except that no such employee
benefit plan shall excuse the failure
to hire any individual;...

According to the explanations of the House and
Senate committees involved in the 1967 legislation,
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Section 4(f) (2) was designed to increase the
employment opportunities of older workers by
not requiring employers, because of cost con-
siderations, to afford older workers exactly
the same pension, retirement, or insurance
benefits provided to younger workers.

However, employers used the exception under
Section 4(f)(2) as a defense when employees,
involuntarily retired before age 65 under a
retirement plan, charged an ADEA violation.
The employers alleged the retirement plan was
bona fide under the terms of the Section and
was not a subterfuge to discriminate because
the retirement plan was in effect before the
ADEA became law.

The U.S. Supreme Court agreed with the emplo-
yer interpretation. In United Air Lines, Inc.
v. McMann 2, the Court ruled that a bona fide
retirement plan established before the enact-
ment of ADEA could not be a '"subterfuge" to
evade the purposes of the Act. In this case
the retirement plan permitted the employer to
retire an employee at age 60. The Court stated
that it could find nothing in the ADEA language
""to indicate Congress intended wholesale in-
validation of retirement plans instituted in
good faith before its passage, or intended to
require employers to bear the burden of showing
a business or economic purpose to justify

bona fide pre-existing plans."

The Congress overturned the Supreme Court
ruling by amending Section 4(f) (2) to forbid
the mandatory retirement of an employee under
the age of 70 pursuant to the terms of an
employee benefit plan, and the Congress again
underscored the original purpose of the section.
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As amended, Section 4 (f) (2) now reads:

It shall not be an unlawful employment
practice for an employer...or labor
organization--

...to observe the terms of a bona fide
seniority system or any bona fide employee
benefit plan such as retirement, pension,
or insurance plan, which is not a sub-
terfuge to evade the purposes of this Act,
except that no such employee benefit plan
shall excuse the failure to hire any indi-
vidual, and no such seniority system or
employee benefit plan shall require or
permit the involuntary retirement of any
individual specified by section 12(a) of
this Act because of the age of such indi-
vidual....” (1978 amendment in italics)

This amendment means, therefore, that the

date upon which a retirement plan became
effective is no longer a defense to support

an involuntary retirement policy. The members
of the House-Senate Conference Committee stated:

Plan provisions in effect prior to the
date of enactment are not exempt under
Section 4 (f)(2) by virtue of the fact that
they antedate the Act or these amendments.3

The prohibition against mandatory retirement
prior to age 70 should not be read in a vacuum.
Two other provisions of the ADEA, unchanged by
the 1978 amendments, qualify the prohibition

* Section 12(a) refers to that section which
raises the upper age limit from 65 to 70.
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against mandatory retirement:

--Section 4(f) (1) provides that it is not
unlawful to discriminate on the basis of
age if age is a bona fide occupational
qualification (bfoq) reasonably neces-
sary to the normal operation of a parti-
cular business or where differentiation,
because of age, is based on reasonable
factors other than age.

--Section 4(f) (3) provides that it is not
unlawful to discharge or otherwise dis-
cipline an individual for good cause.

As explained by the House Committee
on Education and Labor:

...it is not intended that the bill
prohibit mandatory retirement or other
employment practices where age is a bona
fide occupational qualification reasonably
necessary to the normal operation of a
particular activity such as provided for
in the current law in Section...4(f)(1).
It is recognized that certain mental and
physical capacities may decline with age....
In addition, this legislation is not in-
tended to prohibit the discharge of or
other disciplinary measures against an
employee for good cause.*

* One factor apparently overlooked was the Voca-
tional Rehabilitation Act protection now afforded
workers in firms or agencies with government con-
tracts or receiving federal financial assistance.
Would an older employee, with either a mental or
physical handicap, be protected by the Vocational
Rehabilitation Act which prohibits employer dis-
crimination against the handicapped and requires
that covered employers make reasonable accommo-
dations in hiring or retaining an employee?
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The bfoq exception also applies to federal em-
ployees. (Section 15(b) (3))

Collective Bargaining Exemption

The amendment defers the effective date of the
prohibition against mandatory retirement of
persons 65 through 69 years of age if involun-
tary retirement is permitted under existing
collective bargaining agreements in effect on
September 1, 1977.

The exemption ends on contract termination or
on January 1, 1980, whichever comes first.

The reason given by the Senate committee for
extending the effective date for collectively
bargained employee benefit plans was ''to recog-
nize, and provide the maximum deference to,
contracts negotiated between management and
labor,... The committee recognizes that these
contracts were negotiated in good faith and

that reciprocal agreements and concessions
were made in exchange for the mandatory retire-
ment provision. This delay will give management
and labor an opportunity to make clarifications,
as required by the change, in pension plan
agreements."

Plans that were not negotiated come under the
amendment as of January 1, 1979.

Bona Fide Executive Exemption

The 1978 Act also provides that certain high-
level executives and policy makers may be
mandatorily retired between the ages of 65 and
70. There is no cutoff date for this exemption.
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Three tests must be met to qualify for the
exemption: (1) The person must meet the defini-
tion of a "bona fide executive or high policy
making position'"; (2) must have served in the
position for at least two years before retire-
ment and (3) must come under a plan which
provides for a lifetime annual annuity of
$27,000. The $27,000 cannot include amounts
attributable to social security, employee
contributions and contributions of prior em-
ployers.

The Conference Committee report stated that the
definition of "bona fide executive'" under the Fair
Labor Standards Act (FLSA) is intended to be a
guide only, since the definition is too broad.

The Conference Committee provided examples of

a bona fide executive:

1. The head of a significant and substan-
tial local or regional operation such as
a major production facility or retail es-
tablishment;

2. The head of a major department or
division (e.g., legal, finance, marketing,
production or manufacturing);

3. An immediate subordinate of a division
head, if the subordinate's authority is at
least as great as that of the head of a
significant and substantial local operation.

The Conference Committee added the term '"high
policymaking position" in order to assure that
certain top-level employees who are not ''bona
fide executives' could nevertheless fall within
the exemption; that is, could be retired between
the ages of 65 and 70. Examples: the chief
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economist or the chief research scientist of a
corporation who typically has little line
authority. His or her duties would be pri-
marily intellectual as opposed to executive or
managerial. But a chief economist or chief
research scientist would have significant
impact on the ultimate decisions or policies
by virtue of his or her knowledge and access
to the decision makers.

This exemption does not apply to federal em-
ployees.

The DOL has issued a draft regulation on
"Exemptions for Certain Executives and High
Policymaking Employees.'" 5 It is impossible
to predict when the final regulation will be
issued.

College and University Faculty Exemption

The third exemption permits a college or
university to compel retirement for tenured
faculty members between 65 and 70 years of
age. This exemption will cease on July 1,
1982.

The proposed DOL regulation is identified as
"Exemption for Certain Tenured Employees at
Institutions of Higher Education."

The interpretation of the DOL does not limit
the term "employees'" solely to teachers. The
draft regulation applies the mandatory retire-
ment exemption to deans, scientific researchers,
professional librarians and counsellors who
frequently are eligible for tenure in insti-
tutions of higher education.
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Again, there is no predictable date as to when
the final regulation will be issued.

Pension Credits After '""Normal Retirement' Age?

While the ADEA amendment on mandatory retirement
is silent on the issue of pension credits, the
Congress has explained that the Act does not
require that service (employment) credits for
the purpose of benefit accrual continue for a
person who works beyond a plan's ''normal re-
tirement'" age. Further, cutting off pension
benefit credits after the normal retirement

age does not conflict with the Employee Retire-
ment Income Security Act (ERISA)--also known as
the Pension Reform Act.

""Normal Retirement' age is usually 65 since
unreduced social security benefits are available
at age 65. In more general terms,it is the

age, as established by a plan, when retire-

ment normally occurs.

The Congressional explanation that a plan's
normal retirement age cutoff date for benefit
accrual does not violate the ADEA or ERISA is
based on a letter from Donald Elisburg, Assis-
tant Secretary of Labor for Employment Standards,
responsible for enforcement of ERISA and, until
July 1979, ADEA. Elisburg responded to a series
of questions from the Senate Committee on Human
Resources, a copy of which is found at the end
of this chapter.

Congress agreed with the Elisburg interpretation:

--The ADEA does not require an employer to
credit, for purposes of benefit accrual,
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those years of service which occur
after an employee's normal retirement
age. ERISA also does not require such’
accrual.

--An employer would not be required to
adjust the pension amount (i.e., pay
the actuarial equivalent) for an em-
ployee who continues to work after the
normal retirement age; if an employee
works, for example, until age 67, that
means a two-year loss in pension payments,
assuming 65 is the normal retirement age.
It is not required that the pension be
adjusted to a higher amount to include
the two-year pension loss.

--If an employee does work beyond normal
retirement age, the ADEA does not require
commencement of the pension before the em-
ployee's actual retirement.

The Senate Committee on Human Resources endorsed
the Elisburg interpretation and stated in more
general terms:

This legislation would not change the
definition of normal retirement under
ERISA. It does not require the accrual
of additional benefits to employees who
choose to work beyond the plan's normal
retirement date.

During Senate debate, Senator Harrison Williams,
Chair of the Senate Committee on Human Resources,
referred to the Elisburg letter, commenting that
it makes clear that '"employers will not be required
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to continue contributions to either defined
benefit or defined contribution plans* for
employees who continue working beyond a plan's
normal retirement age." 8

While the Congress appeared satisfied there was
no conflict between the ADEA and ERISA, there
are still doubts expressed in some quarters

on this matter as well as to the finality of
the issue concerning the right of an employer
to deny employees pension credits for time
worked between normal retirement (usually age
65) and age 70. One source states that '"liti-
gation...is possible." 9

The DOL has announced that a proposed regula-
tion on involuntary retirement will be issued.
As of this writing, none has been forthcoming.

The only reference to retirement plans is
found in the proposed regulation dealing gene-
rally with employee benefit plans.10

*A defined benefit plan is one in which the bene-
fits to be received are fixed or known. Under

a defined benefit plan the pension benefit may
be a flat amount, or it may be based on a formula
in which age, years of service, and salary are
the factors determining the pension amount. Con-
versely, under a defined contribution plan the
benefit amount is not set. This type of plan is
an individual account (e.g., profit sharing) and
the participant's benefits are based solely on
the account balance. In short, any pension
which is not an individual account plan is a
defined benefit plan.
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Number of Workers and Pension Plans
Potentially Affected

A 1974 Bureau of Labor Statistics study of
private sector pension plans showed that of
the almost 21 million workers covered, 41 per-
cent were under mandatory retirement plans.*
(In 1971, a higher percentage--58 percent--
were under mandatory retirement policies.) 11

Additionally, 10 percent of the workers were
under plans which permitted employers to re-
tire them before normal retirement, provided
certain maximum age and service requirements
were met.

In comparing negotiated and nonnegotiated
(unilaterally controlled by a company or
union) plans, it was found that 37 percent
of the employees under negotiated plans were
subject to mandatory retirement as compared
with 54 percent of the workers under non-
negotiated mandatory retirement plans.

The most prevalent mandatory retirement age
in the private sector was 65.

A 1972 survey of the largest state and local
retirement systems, covering about 70 percent
of all employees enrolled in such systems,
showed that two-thirds of the plans already

*Mandatory retirement provisions in private
pensions are classified as compulsory (permits
employers to retire workers reaching a specifjed
age) and automatic (requiresworkers to retire
when they reach a specified age).
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had a mandatory retirement age of 70 or later;
one-third set this age at 65 through 69.12

The latest Bureau of the Census report on cov-
erage in the nonfederal public sector shows
that 11 million state and local government em-
ployees were members of publicly administered
retirement systems in fiscal 1976-1977. This
represents some 80 percent of all state and
local government employees.l3

Early Retirement Trend

While mandatory retirement is being phased
out either totally or partially as a result
of federal and state laws, there is a trend
toward voluntary early retirement on the part
of employees who can financially afford to
do so before normal retirement age.

In a recent survey conducted by the American
Society for Personnel Administration and the
Bureau of National Affairs, most employers were
not unduly concerned about the impact of the
prohibition against mandatory retirement before
age 70. Among the reasons, and the first one
cited: the experience of these companies is
that employees generally prefer to retire early
--only 5 percent or less of each employee group
included in the survey were expected to choose
work beyond age 65.14

Secretary of Labor Ray Marshall has stated
that ""Americans are retiring at ages younger
than ever before.'" He cites these facts: '"In
1950, 46 percent of men age 65 and over were
in the labor force. By 1965, this figure had
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dropped to 28 percent; today it stands at 20 per-
cent. Lower participation rates are evident

in the 55-65 age groups, as well...the figure
shows a similar trend toward early retirement

for women workers." Further, he states that
Bureau of Labor Statistics analysts predict a
continuing decline in the labor force parti-
cipation of older persons.

Marshall points out that among the major
factors in this trend are the liberalization
and expansion of private pension plans and the
election by both men and women to retire at 62
with reduced social security benefits.

State Age Discrimination Laws on Retirement

Employers and unions must make certain that
compliance with the ADEA prohibition against
forced retirement before age 70 also means
compliance with the state law under which
they are covered as well.

The Senate Human Resources Committee stated
that Section 14(a) of the ADEA '"makes clear"
that "the ADEA does not preempt state laws."
(This should be read within the context of
substantive issues such as retirement; there
are still some procedural questions.)

Employers and unions in California, for example,
operate under the California Fair Employment Practice
Act (FEPA) which does not fix a mandatory retire-
ment age, but provides for voluntary retirement.
Thus, an employer (or employer and union) could
comply with the federal law by establishing age 70
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as the retirement age under a benefit plan, but
would be in violation of the California law.

The California FEPA, in providing for voluntary
retirement for employees in the private sector
and most employees in the public sector, does
allow that an employee may be retired based

on factors other than age, such as the inability
to perform.

In addition to the need for understanding age
discrimination laws as they relate to retirement
and other employment practices, there are other
compliance concerns facing companies operating
in various states. For example, can a company
transfer a worker, age 60, from California to
New York if the result of the move is to force
retirement at age 70 (the ADEA maximum), which
the company could not have done under the
California law?

OTHER EMPLOYEE BENEFITS

What other employee benefit plans are affected
by the raising of the upper age limit to 707

The answer given by the Department of Labor:
only those plans in which age is an actuarially
significant cost factor because ''generally
speaking, Section 4(f) (2) permits a reduction
in benefits for older workers on the bases of
actuarially significant cost considerations."
The DOL cites paid vacations and paid sick
leave as examples of plans in which age is not
an actuarially significant cost factor. The
DOL's proposed regulation on employee benefit
plans states that such time-off-with-pay plans
"could not lawfully provide lesser benefits to
older workers on account of age."
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Agreement is not unanimous on the DOL's inter-
pretation. During hearings on the draft
regulation, the American Council of Life
Insurance and the Health Insurance Association
of America said that the Department "is simply
wrong' because the incidence of disability
increases with age, thus raising insurance
premiums.

DOL cites three of the most common types of
employee benefit plans in which cost is age-
related: 1life insurance, health insurance, and
long-term disability (LTD) insurance.

In interpreting what is expected of such plans,
under the ADEA requirements, the Department

of Labor states it ‘is guided by the intent of
Congress in exempting a bona fide employee
benefit plan as unlawful, even though unequal
treatment, based on age, occurs. That is,

the purpose of this exemption is to take ac-
count of the increased costs of providing cer-
tain benefits to older workers as compared to
younger workers. Senator Jacob Javits, one of
the principal authors of the legislation stated:
"Welfare benefit levels for older workers may be
reduced only to the extent necessary to achieve
approximate equivalency in contributions for
older and younger workers...even though the
older worker may then be receiving a lesser
amount of...coverage...." 19 (emphasis added)
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The proposed Department of Labor regulation on
employee benefit plans is therefore based on
the equal cost approach.* That is, age-based

*Note the difference between Title VII and the
ADEA as these two laws relate to employee benefits.
Title VII doctrine (See Manhart decision p. 45)
underscores the law's emphasis on the individual
who cannot be classified as a member of a group
under a fringe benefit plan. Further, the EEOC
guidelines say cost cannot be a reason for denying,
e.g., women, less benefits than men. However,

under the ADEA, as set forth under its legisla-
tive history and now reflected in the proposed
regulations on employee benefits, older workers

can be "grouped" where equal cost, rather than

equal benefits, will be the test of equal treat-
ment.

Further, the intent of Congress to permit the
"grouping" of older workers, for the purpose

of benefit plans, contradicts other sections of
the ADEA which stress the protection of the
individual. Sections 4(a) (1) and 4(a) (2) read
in pertinent part: "It shall be unlawful...to
...discriminate against any individual with
respect to...compensation, terms, conditions,
or privileges of employment, because of such indi-
vidual's age;...or to classify...employees in
any way which would deprive or tend to deprive
any individual of employment opportunities or
otherwise adversely affect his status as an
employee, because of such individual's age."
(emphasis added)
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reductions in given benefit plans must be justi-
fied by actuarially significant cost considerations.
(The only exception: retirement plans where con-
tributions to the plan can be cut off at normal
retirement age without violating the Act.)

While the proposed regulation does not require
equal benefits, there is, nevertheless, adverse
reaction from the management community. Opposi-
tion does not stem from the cost equivalent
concept, but rather from the manner in which the
concept is to be applied.*

For example, the proposed regulation would re-
quire that cost comparisons at different age levels
be based on a benefit-by-benefit approach. Em-
ployers and management attorneys argue that such
cost comparisons should be based on a benefit
package as a whole.

Another objection concerns the proposed require-
ment that these cost comparisons related to
reduction of benefit coverage be made on a
year-by-year basis, which, it is alleged, is

in direct conflict with current practice and
would place unnecessary burdens on many bona
fide plans.

*However, one group known as the ERISA Committee
has gone on record against the exclusive use of
the cost equivalency test in determining benefits,
arguing that the legislative history "explicitly
recognizes that cost is not the sole test,"
allowing for factors other than age--e.q.,
economic or business necessity--to justify benefit
differentials for older workers. See Daily Labor
Report, No. 206, 10-24-78, p. A-1, BNA, Inc.
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This touches upon but a few interpretation
differences between the DOL and segments of the
management and insurance community. What modi-
fications may be made before final adoption of
the regulation is open to speculation.

A factor which may influence the date of is-
suance of a final regulation on employee bene-
fit plans: the administration and enforcement
of the ADEA moves from the Department of Labor
to the Equal Employment Opportunity Commission
on July 1, 1979. It has been suggested that
final decisions on the employee benefits regu-
lation will not be made until after the ADEA
is under EEOC jurisdiction.

Life Insurance

In the DOL's reading of legislative intent, the
"sudden, total cutoff'" of life insurance benefits
would not be allowed under the ADEA. On the

other hand, a reduction in benefits, based on age,
would be permitted when an employer can demonstrate
the reduction in coverage is justified by an in-
crease in insurance cost. No violation of the
ADEA would result.

An older worker would have the option of making
an additional contribution in order to prevent
a reduction in life insurance benefits, if such
reduction is justified. This is true for other
benefit plans as well. But an employer cannot
require that an older employee make a greater
contribution into a life insurance or any other
plan as a condition of employment or of parti-
cipation in a plan, so that the older employee
could receive the same level of benefits as the
younger employee. ‘
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Health Insurance

The DOL holds to the view that reductions in
total health benefits for those between ages 65
and 70 would violate the ADEA.

For example, an employee becomes eligible for
Medicare, and if benefits under Medicare are

less than those received by employees not under
Medicare, the employer must make up the difference
under the DOL's '"'gap and plug'" theory.

It would seem possible that this integrated basis
of covering post-65 employees should not material-
ly increase costs, unless a company's post-65
employee population grows beyond current expec-
tations.*

Long-Térm Disability

The DOL acknowledges that long-term disability
(LTD) plans raise difficult problems.

The purpose of LTD plans is to replace, at
least partially, income an employee would have
earned but for the disability. There is a wide
variation in the duration of benefits; the most
common limitations are 5 years, 10 years, or
age 65. Some plans provide LTD benefits until
the employee reaches normal retirement age,
usually 65.

*Based on a report of the Social Security Admi+
nistration, in 1975 for every award of social
security benefits at age 65, there were 8.23
awards for early retirement. The Social Security
Bulletin, Annual Statistical Supplement, Table 59.
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In addition to the differences in benefit dura-
tion, there are also many variations in the
types of disabilities covered.

There is no problem under the ADEA where disa-
bility benefits are provided for a certain
number of months or years regardless of age,

or where a disability pension is provided for
life, regardless of age, for a permanent disa-
bility. The problem arises with plans providing
LTD benefits until a specific age, where that
age is less than 70.

Reduction in LTD benefits on the basis of age
would be permitted when justified by age-
related costs considerations. But permissible
and justified reductions do not answer the
question of whether LTD can be cut off prior
to age 70.

If one takes the position that the ADEA pro-
tects an employee's expectation of employment
to age 70, then it would be consistent with the
Act to have 70 as the cutoff age in LTD plans
which use age as the criterion for cutting off
LTD benefits.

However, such a conclusion could be attacked
because of a false assumption: that a worker
who suffers from a long-term disability would,
in the absence of the disability, have worked
until age 70, despite the worker's entitle-
ment to full retirement benefits at an earlier
age.

The DOL, taking such criticism into account,
has offered two alternatives, and has invited
comment on both approaches:
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1) The first alternative would treat LTD
benefits like life insurance; i.e., the
employer would be allowed to decrease
contributions on the basis of increased
cost, with an age 70 cutoff point. Under
this proposal the cost differential would
be determined by comparing the cost for a
65 to 70-year-old employee with the cost
for a 64-year-old, not with the cost for
a 27-year-old. 1

2) The second alternative: LTD for an
employee disabled at age 60 or earlier may
not be terminated before age 65, based

on the assumption that 65 is still the
common age at which employees retire. For
disabilities occurring after age 60, bene-
fits may not be terminated until at least
five years after the onset of the disability,
except that no payments need be made after
age 70.

The ADEA amendments obviously will have a cost
impact on LTD plans if coverage is required
to age 70. It will, however, take several
years before the exact cost of extending LTD
to cover the 65-70 age group will be known.
This is based, of course, on the fact that
data do not generally exist on the experience
of persons aged 65 to 70 covered by LTD plans.

THE LONG-RANGE VIEW

If nothing else, the 1978 ADEA amendments, apart
from their impact on fringe benefit planning,
have generated broad concerns ranging from the
need for improved job evaluation policies and
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practices for all employees, regardless of age,
to a practitioner's interest in early retirement
trends and in the age components of the future
work force. The 1978 amendments are thus having
a domino effect.

The adjustments required by the 1978 amendments
to the ADEA will perhaps be looked back upon as
the trial and error period in which attitudes, as
well as employment practices, changed in antici-
pation of the predicted older work force. The
largest age group in the work force is that of
the post-World War II "baby boom,'" i.e., those
currently aged 24-34. 1If this group is expanded
to include those up to age 44, it accounts for
over 50 percent of the current work force today
and may grow to almost 65 percent by 1985. 22
This age group will be nearing conventional (age
65) retirement age by 1990 and beyond. The im-
plications for the general economy, the social
security system, and for employers and unions
are critical. They require planning now for the
continued participation of persons age 65 and
older in the work force. With the likelihood

of increased longevity, the burden of supporting
such a large retired population could prove to
be impossible.

It may well be that most employers, in the
future, will urge older employees to stay on

the job, while the aging employee, paradoxically,
seeks early retirement under a retirement system
that makes that possible.
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THE ELISBURG LETTER

U.S. DEPARTMENT OF LABOR,
OFFICE OF THE ASSISTANT SECRETARY
FOR EMPLOYMENT STANDARDS,
Washkington, D.C.

Hon. HarrisoN A, WrLLIAMS, JT.,
Chairman, Committee on Human Resources,
U.S. Senate, Washington, D.C.

DearR MR. CHATRMAN : This is in reply to your and Senator Javits’
letter of August 29, 1977, in which you request the Department’s re-
sponse to a number of questions concerning any potential conflicts
between the Employment Retirement Income Security Act of 1974
(ERISA) and the proposed amendments to the Age Discrimination
in Emfloyment Act of 1967 (ADEA).

As I indicated in my testimony before the Senate Labor Subcom-
mittee, raising the upper age limit of the ADEA would not create an
conflict with ERISA. Those responsible for administering ERIS
in the Department of Labor are in complete agreement that the pro-

osed amendments would not interfere with any of the provisions of

RISA.

g_e following represents the Department’s answers to your specific
questions: .
Question 1. Would an employer be required to credit years of service

for purposes of benefit accrual after normal retirement age

. Answer. It is our view that nothing in the ADEA or in the proposed
amendments would require an employer to credit, for purposes of
benefit accrual, those years of service which occur after an employee’s
normal retirement age. ERISA likewise does not require such accrual.
There is a section in ERISA which limits the extent to which a plan
may provide for the accrual of benefits at a higher rate during later
and presumably higher paid years of service. This provision, section
204, sets forth three alternative tests, one of which a plan must meet
in order to demonstrate that benefits are being accrued properly (29
U.S.C. 1054). Two of these tests (the 3314 percent test and the frac-
tional test) explicitly permit a plan to provide that no benefits will
accrue after normal retirement age (26 SFR 1. 411(2)-1). The third
test requires the accrual of benefits after normal retirement age. It
should noted. however, that no employer is required to select the
third test, provided that he satisfies one of the two other tests.
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Question 2. Would an employer be required to pay the actuarial
equivalent of normal retirement benefits to an employee who continues
to work beyond the normal retirement age?

Answer. No. There will not have to%)e any adjustment in the size
of the periodic payments at the time of actuaY retirement. This is also
the case under ERISA. See the final regulations issued by the Internal
Revenue Service under section 411 of the Code and section 204 of
ERISA which provide that no adjustment to an accrued benefit is
reﬂuired on account of employment after normal retirement age [ (26
CFR,section 1.411(c)-1(£) (2))]

Question 3. If the upper age limit is raised, some employees who
choose to work beyond age 65 will be participants in plans which pro-
vide for the commencement of retirement benefits at age 65. Could
such plans be amended to provide that retirement benefits would com-
mence at the actual date of retirement without violating the ADEA
or ERISA¢

Answer. Generally, pension plans condition the payment of benefits
on actual retirement. Thus, it would not be necessary to amend these
plans since neither they nor the ADEA nor ERISA require the pay-
ment of retirement benefits to employees who continue to work beyond
normal retirement age. The requirement in ERISA (section 206(1121
is that benefits must commence at normal retirement age or on the
actual date of retirement, whichever is later (29 U.S.C. 1056). Of
course, if there are some plans which provide for the payment of pen-
sion benefits at a specified age, regardless of actual retirement, such
plans could be amended without violating either the ADEA or ERISA.

Question 4. Would an increase in the upper age limit of the ADEA
increase the funding costs for private pension plans?

Answer. An increase in the upper age limit of the ADEA would
not increase the funding costs for private pension plans. As a matter
of fact, financial pressure on private pension plans could be alleviated.
Requiring an employer to permit a qualified employee to work until

the Act’s upper age limit, regardless of the pension plan’s normal
retirement age, would result in cost savings to plans rather than in-
creases. As an actuarial matter, the longer an employee works, the
shorter the period retirement payments will have to be made, thus
lowering the funding assumptions of the plan. Savings would of
course come from the added years of accumulated interest on the fund.
Savings would also stem from the fact that, as indicated above, a plan
need not provide for further accrual of benefits after the participant
has reached the plan’s normal retirement age, and thus the added
years of service do not increase the ultimate retirement benefit or the
cost of providing it.
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It is possible that certain plans, such as those which provide for the
accrual of benefits after normal retirement age, will not experience
these savings. However, there will be no significant cost increase to
these plans. Any increases in benefits due to such factors as salary
increases after employees have attained normal retirement age would
generally be offset by factors such as the shorter life expectancy of
employees upon retirement after normal retirement age, interest
earned on plan assets during the period between normal retirement
age and the age at which employees actually retire, and increases in
pre-retirement mortality.

Question 5. Assuming that under ERISA a plan need not provide
for benefit accruals for an employee who continues to work after the
normal retirement age, would an employer’s failure to provide for the
accrual of benefits for such an employee constitute age discrimination
under the ADEA ¢

Answer. In our opinion, a bona fide pension plan that provides that
no benefits accrue to a participant who continues service with the
employer after attainment of normal retirement age would not violate
the ADEA. Under Section 4(f) (2) of the ADEA, it is not unlawful
to observe the terms of a bona fide I;))ension plan that is not a subter-
fuge to evade the purposes of the ADEA. As I noted in my testimony,
the legislative history of the ADEA indicates that Section 4(f) (2)
was intended to allow age to be considered in funding a plan and in
determining the level of benefits to be paid. We believe that it will
run counter to the intent of the Act to require a plan to provide for
benefit accrual after the plan’s normal retirement age.

T might also note that the £ropo&d amendments to the upper age
limit in Section 12 of the ADEA would in no manner affect the defini-
tion of the term “normal retirement age” in Section 3(24) of ERISA.

T hope these responses to your questions will be helpful to the sub-
committee. )

Sincerely DonNawp Evisnrrg,
Assistant Secretary.
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TITLE VII AS AMENDED IN 1972

DEFINITIONS

Skc. 701. For the purposes of this title— oo

(a) The term “person” includes one or more indi-
viduals, governments, governmental agencies, political
subdivisions labor unions, partnerships, associations, cor-
porations, legal representatives, mutual companies, joint-
stock companies, trusts, Unincorporated organizations,
trustees, trustees in bankruptcy, or receivers. .

(b) The term “employer” means a person engaged in
an industry affecting commerce who has fifteen or more
employees for each working day in each of twenty or
more calendar weeks in the current or preceding calen-
dar year, and any agent of such a person, but such term
does not include (1%e the United States, a corporation
wholly owned by the Government of the United States,
an;Indian tribe, or any department or agency of the
District of Columbia subject by statute to procedures of
the competitive service (as defined in section 2102 of title
5 of the United States Code), or (2) a bona fide private
membership club (other than a labor organization) which
is exempt from taxation under section 501(c) of the
Internal Revenue Code of 1954, except that during the
first year after the date of enactment of the Equal Em-
ployment Op rtunitf' Act of 1972, persons having fewer
than twenty-five employees (and their agents) shall not
be considered employers. .

(c? The term “employment agency” means any person
regularly undertaking with or without compensation to
procure employees for an employer or to procure for em-
ployees opportunities to work for an employer and in-
cludes an agent of such a person.

(d) The term “labor organization” means a labor or-
ganization engaged in an industry affecting commerce,
and any agent of such an organization, and includes any
organization of any kind, any agency, or employee repre-
sentation committee, group, association, or plan so en-
gaged in which emploiees participate and which exists
for the purpose, in whole or in {)art, of dealing with
employers concerning grievances, labor disputes, wages,
rates of pay, hours, or other items or conditions of em-
ployment, and any conference, general committee, joint
or system board, or joint council so engaged which is
subordinate to a national or international labor
organization.

(e). A labor organization shall be deemed to be en-
gaged in an industry affecting commerce if (1) it main-
tains or operates a hiring hall or hiring office which pro-
cures employees for an employer or procures for em-
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ployees opportunities to work for an employer, or (2)
the number of its members (or, where it is a labor or-
ganization composed of other labor organizations or their
representatives, if the aggregate number of the members
of such other labor organization) is (A) twenty-five or
more during the first year after the date of enactment
of the Equal Employment Opportunity Act of 1972, or
(B) fifteen or more thereafter, and such labor organiza-
tion—

(1) is the certified representative of employvees
under the provisions of the National Labor Re-
Iations Act, as amended, or the Railway Labor Act,
as amended ;

(2) although not certified, is a national or inter-
national labor organizition or a local labor organi-
zation recognized or acting as the representative of
employees of an employer or employers engaged in an
industry affecting commerce ; or

(3) has chartered a local labor organization or
subsidiary body which is representing or actively
seeking to represent employees of employers within
the meaning of paragraph (1) or (2’)); or

(4) has been chartered by a labor organization
representing or actively secking to represent
employces within the meaning of paragraph (1) or
(2) as the local or subordinate body through which
such employees may enjoy membership or become
affiliated with such labor organization ; or

(5) is a conference, general committee, joint or
system board, or joint council subordinate to a
national or international labor organization, which
includes a labor organization engaged in an indus-
tr;y affecting commerce within the meaning of any
of the precedin paragraghs of this subsection.

(f) The term “employee” means an individual
employed by an employer, except that the term
“employee” shall not include any person elected to pub-
lic office in any State or political subdivision of any
State by the qualified voters thercof, or any person
chosen by such officer to be on such officer’s personal staff,
or an appointee on the policy making level or an imme-
diate adviser with respect to the exercise of the constitu-
tional or legal powers of the office. The exemption set
forth in the preceding sentence shall not include em-
ployees subject to the civil service laws of a State govern-
ment, governmental agency or political subdivision.

(g) The term “commerce” means trade, traffic, com-
merce, transportation, transmission or communication
among the several States; or between a State and any

lace outside thereof; or within the District of Colum-
ia, or a possession of the United States; or between
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points in the same State but through a point outside
thereof.

(h) The term “industry affecting commerce” means
any activity, busincss, or industry in commerce or in
which a labor dispute would hinder or obstruct com-
merce or the free flow of commerce and includes any
activity or industry “affecting commerce” within_the
meaning of the Labor-Manggement Reporting and Dis-
closure Act of 1959, and further includes any govern-
mental industry, business, or activity. .

(1) The term “State” includes a State of the United
States, the District of Columbia, Puerto Rico, the Virgin
Islands, American Samoa, Guam, Wake Island, the
Canal Zone, and Outer Continental Shelf lands defined
in the Outer Continental Shelf Lands Act.

i) The term “religion” includes all aspects of
religious observance and practice, as well as belief, unless
an employer demonstrates that he is unable to Teason-
ably accommodate to an employce’s or prospective em-

loyee’s religious observance or practice without undue
Eardship on the conduct of the employer’s business.

EXEMPTION

Skc. 702. This title shall not apply to an employer with
respect to the employment of aliens outside any State. or
to a religious corporation, association, educational insti-
tution, or society with respect to the employment of
individuals of a particular religion to perform work con-
nected with the carrying on by such corporation, asso-
ciation, educational institution, or society of its activities.

DISCRIMINATION BECAUSE OF RACE, COLOR, RELIGION, SEX,
OR NATIONAL ORIGIN

Sec. 703. (a) It shall be an unlawful employment
practice for an employer—
. (1) to fail or refuse to hire or to discharge any
individual, or otherwise to discriminate against any
individual with respect to his compensation, terms,
conditions, or privileges of employment, because of
such individual’s race, color, religion, sex, or na-
tional origin ; or
(2) to limit. segregate, or classify his employees
or applicants for employment in any way which
would deprive or tend to deprive any individual of
employment opportunities or otherwise adversely
affect his status as an employee, because of such in-
dividual’s race, color, religion, sex, or national
origin,
(b) 1t shall be an unlawful employment practice for
an employment agency to fail or refuse to refer for
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employment, or otherwise discriminate against, any in-
dividual because of his race, color, religion, sex, or na-
tional origin, or to classify or refer for em ioyment any
individual on the basis of his race, color, religion, sex, or
national origin.

(c) It shall be an unlawful employment practice for
a labor organization—

(1) to exclude or to expel from its. membership
or applicants for membership, or otherwise to
discriminate against, any individual because of his
race, color, religion, sex, or national origin;

(2) to limit, segregate, or classify its membership,
or to classify or fail or refuse to refer for employ-
ment any individual, in any way which would de-
prive or tend to deprive any individual of employ-
ment opportunities, or would limit such employment
opportunities or otherwise adversely affect his status
as an employee or as an applicant for employment,
because of such individual’s race, color, religion, sex,
or natiohal origin; or

(3) to cause or attempt to cause an employer to
discriminate against an individual in violation of
this section.

(d) Tt shall be an unlawful emplovment practice for
any employer, labor organization, or joint labor-manage-
ment committee controlling apprenticeship or other
training or retraining, including on-the-job training pro-
grams to discriminate against any individual because of
his race, color, religion, sex, or national origin in admis-
sion to, or employment in, any program established to
provide apprenticeship or other training.

(e) Notwithstanding any other provision of this title,
(1) it shall not he an unlawful employment practice for
an employer to hire and employ employees. for an em-

lovment agency to classify, or refer for employment any
individual, for a labor organization to classify its mem-
bership or to classify or refer for employment any in-
dividual, or for an emplover, labor organization, or joint
labor-manasement committee controlling apprenticeship
or other trainine or retraining programs to admit or em-
ploy any individual in any such program. on the basis of
his religion. sex. or national origin in those certain in-
stances where religion. sex. or national origin is a bona
fide occupational qualification reasonably necessary to
the normal operation of that particular business or enter-
price. and (2) it shall not be an unlawful employment
practice for a school, college. university. or other educa-
tional institution or institution of learning to hire and
emnloy employees of a particular religion if such school,
college. university. or other educational institution or
institution of learning is. in whole or in snbstantial part,
owned, supported, controlled, or managed by a particular
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religion or by a particular religious corporation, asso-
ciation, or society, or if the curriculum of such school,
college, university, or other educational institution or in-
stitution of learning is directed toward the propagation
of a particular religion.

(f) As used in this title, the phrase “unlawful employ-
ment practice” shall not be decmed to include any action
or measure taken by an employer, labor organization,
joint labor-management committee, or employment
agency with respect to an individual who is a member of
the Communist Party of the United States or of any
other organization required to register as a Communist-
action or Communist-front organization by final order
of the Subversive Activities Control Board pursuant to
the Subversive Activities Control Act of 1950.

(g) Notwithstanding any other provision of this title,
it shall not be an unlawful employment practice for an
employer to fail or refuse to hire and employ any individ-
ual for any position, for an employer to discharge any
individual from any position, or for an employment
agency to fail or refuse to refer any individual for em-
? oyment in any position, or for a labor organization to

ail or refuse to refer any individual for employment in
any position, if—

(1) the occupancy of such position, or access to
the premises in or upon which any part of the duties
ot such position is performed or 18 to be performed,
is subject to any reauirement imposed in the interest
of the national security of the United States under
any securi? program in effect pursuant to or admin-
istered under any statute of the United States or
any Executive order of the President ; and

(2) such individual has not fulfilled or has ceased
to fulfill that requirement.

(h) Notwithstanding any other provision of this title,
it shall not be an unlawful employment practice for an
employer to apply different standards of compensation,
or different terms, conditions, or privileges of employ-
ment pursuant to a bona fide seniority or merit system, or
a system which measures earnings by quantity or quality
of production or to employees who work in different lo-
cations, provided that such differences are not the result
of an intention to discriminate because of race, color, re-
ligion, Sex, or national origin, nor shall it be an unlaw-
ful employment practice for an employer to give and to
act upon the results of any professionaily developed abil-
ity test provided that such test, its administration or
action upon the results is not designed, intended or used
to discriminate because of race, color, religion, sex or
national on;fin. It shall not be an unlawful employment
practice under this title for any employer to differentiate
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upon the basis of sex in determining the amount of the
wages or compensation paid or to be paid to employees of
such employer if such differentiation is authorized by the
provisions of section 6(d) of the Fair Labor Stan({ards
Act of 1938, as amended (29 U.S.C.206¢d)).

(i) Nothing contained in this title shall apply to any
business or enterprise on or near an Indian reservation
with respect to any publicly announced employment
practice of such business or enterprise under which a
preferential treatment is given to any individual be-
cause he is an Indian living on or near a reservation.

(i) Nothing contained in this title shall be interpreted
to require any employer, employment agency, labor or-
ganization, or joint labor-management committee sub-
ject. to this title to grant preferential treatment to any
individual or to any group because of the race, color,
religion, sex, or national origin of such individual or
group on account of an imbalance which may exist with
respect to the total number or percentage of persons of
any race, color, religion, sex, or national origin employed
by any employer, referred or classified for employment
by any emplogement agency or labor organization, ad-
mitted to membership or classified by any labor organiza-
tion, or admitted to, or employed in, any apprenticeship
or other training program, in comparison with the total
number or percentage of persons of such race, color,
religion, sex. or national origin in any community. State,
section, or other area, or in the available work force in
any community, State, section, or other area.

OTHER UNLAWFUL EMPLOYMENT PRACTICES

Skc. 704. (a) It shall be an unlawful employment

rructice for an employer to discriminate against any of
1is employees or applicants for employment, for an em-

ployment agency, or joint labor-management committee
controlling apprenticeship or other training or retrain-
ing, including on-the-job training programs, to discrimi-
nate against any individual, or for a labor organization
to discriminate against any member thereof or applicant
for membership, because he has opposed any practice
made an unlawful employment practice by this title, or
because he has made a charge, testified, assisted, or partic-
ipated in any manner in an investigation, proceeding, or
hearing under this title.

(b) Tt shall be an unlawful employment practice for
an employer, labor organization, employment agency,
or joint labor-management committee controlling appren-
ticeship or other training or retraining including on-the-
job training programs, to print or publish or cause to be
printed or published any notice or advertisement relat-
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ing to employment by such an employer or membership
in or any classification or referral for employment by
sucha lagor organization, or relating to any classification
or referral for employment by such an employment
agency, or relating to admission to. or employment in,
any program established to provide apprenticeship or
other training by such a joint labor-management com-
mittee indicating any preference, limitation, specifica-
tion, or discrimination, based on race, color, religion,
sex, or national original, except that such a notice or
advertisement may indicate a preference, limitation, spec-
ification, or discrimination based on religion, sex, or
national origin when religion, sex, or national origin is a
bona fide occupational qualification for employment.

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

Srkc. 705. (a) There is hereby created a Commission
to be known as the Equal. Employment Opportunity
Commission, which shall be composed of five members,
not more than three of whom shall be members of the
same political party. Members of the Commission shall
be appointed by the President by and with the advice
and consent of the Senate for a term of five years. Any
individual chosen to fill a vacancy shall be appointed
only for the unexpired term of the member whom he
shall succeed, and all members of the Commission shall
continue to serve until their successors are appointed and

ualified, except.that no such member of the Commis-
sion shall continue to serve (1) for more than sixty days
when the €ongress is in session unless a nomination to
fill such vacancy shall have been submitted to the Senate,
or (2) after the adjournment sine die of the session of
the Senate in which such nomination was submitted. The
President shall designate one member to serve as Chair-
man of the Commission, and one member to serve as Vice
Chairman. The Chairman shall be responsible on behalf
of the Commission for the administrative operations of
the Commission, and, except as provided in subsection
(b), shall appoint, in accordance with the provisions of
title 5, United States Code, governing appointments in
the competitive service, such officers, agents, attorneys,
hearing examiners, and employees as he deems necessary
to assist it in the performance of its functions and to fix
their compensation in accordance with the provisions of
chapter 51 and subchapter IIT of chapter 53 of title 5,
United States Codé, relating to classification and Gen-
eral Schedule pay rates: Provided, That assignment, re-
moval, and compensation of hearing examiners shall be
in accordance with sections 3105, 3344, 5362, and 7521
of title 5, United States Code.
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(b) (1) There shall be a General Counsel of the Com-
mission appointed by the President, by and with the ad-
vice and consent of the Senate, for a term of four years.
The General Counsel shall have responsibility for the
conduct of litigation as provided in sections 706 and 707
of this title. The General Counsel shall have such other
duties as the Commission may prescribe or as may be pro-
vided by law and shall concur with the Chairman of the
Commission on the appointment and supervision of re-
gional attorneys. The General Counsel of the Commission
on the effective date of this Act shall continue in such
position and perform the functions specified in this sub-
section until a successor is appointed and qualified.

(2) Attorneys appointed under this section may, at the
direction of the Commission, appear for and represent
the Commission in any case in court, provided that the
Attorney General shall conduct all litigation to which the
Commission is a party in the Supreme Court pursuant to
this title. :

Sc) A vacancy in the Commission shall not impair the
right of the remaining members to exercise all the powers
of the Commission and three members thereof shall con-
stitute a quorum.

(d) The Commission shall have an official seal which
shall be judicially noticed.

(e) The Commission shall at the close of each fiscal
year report to the Congress and to the President concern-
ing the action it has taken; the names, salaries, and
duties of all individuals in its employ and the moneys it.
has disbursed; and shall make such further reports on:
the cause of and means of eliminating discrimination and
such recommendations for further legislation as may ap-
pear desirable.

(f) The principal office of the Commission shall be in
or near the District of Columbia, but it may meet or
cxercise any or all its powers at any other place. The
Commission may establish such regional or State offices
as ]it deems necessary to accomplish the purpose of this
title.

(g) The Commission shall have power—

(1) to cooperate with, and, with their consent,
utilize regional, State, local, and other agencies, both
public and private, and individuals;

(2) to pay to witnesses whose depositions are taken
or who are summoned before the Commission or any
of its agents the same witness and mileage fees as are
paid to witnesses in the courts of the United States;

53) to furnish to persons subject to this title such
technical assistance as they may request to further
their compliance with this title or an order issued
thereunder;
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(4) upon the request of (i) any employer, whose
employees or some of them, or (i1) any labor orga-
nization, whose members or some of them, refuse or
threaten to refuse to cooperate in effectuating the

rovisions of this title, to assist in such effectuation
y conciliation or such other remedial action as is
provided by this title;

(5) to make such technical studies as are agprt_)-
priate to effectuate the pu and policies of this
title and to make the results of such studies avail-
able to the public;

(8) to intervene in a civil action brought under
section 706 by an aggrieved party against a respond-
ent other than a government, governmental agency
or political subdivision.

(h) The Commission shall, in any of its educational or
promotional activities, cooperate with other departments
and agencies in the performance of such educational and
promotional activities.

(i) All officers, agents, attorneys, and employees of the
Commission shall be subject to the provisions of section
9 of the Act of August 2, 1939, as amended (the Hatch
Act), notwithstanding any exemption contained in such
section., :

PREVENTION OF UNLAWFUL EMPLOYMENT PRACTICES

Skc. 706. (a) The Commission is empowered, as herein-
after provided, to prevent any person from engaging in
any unlawful employment practice as set forth in section
703 or 704 of this title.

(b) Whenever a charge is filed b{ or on behalf of a

rson claiming to be aglgrieved, or by a member of the

ommission, alleging that an employer, employment
agency, labor or%amzation, or joint labor-management
committee controlling apprenticeship or other training
or retraining, including on-the-job training programs,
has engaged in an unlawful employment practice, the
Commission shall serve a notice of the charge (including
the date, place and circumstances of the alleged unlaw-
ful employment practice) on such employer, employ-
ment agency, labor organization, or joint labor-manage-
ment committee (hereinafter referred to as the “respond-
ent”) within ten days, and shall make an investigation
thereof. Charges shall be in writing under oath or affir-
mation and shall contain such information and be in such
form as the Commission requires. Charges shall not be
made public by the Commission. If the Commission de-
termines after such investigation that there is not reason-
able cause to believe that the charge is true, it shall dis-
miss the charge and promptly notify the person claiming
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to be aggrieved and the respondent of its action. In
determining whether reasonable cause exists, the Com-
mission shall accord substantial weight to final findings
and orders made by State or local authorities in pro-
ceedings commenced under State or local law pursuant to
the requirements of subsections (c) and (d). If the Com-
mission determines after such investigation that there is
reasonable cause to believe that the charge is true, the
Commission shall endeavor to eliminate any such alleged
unlawful employment practice by informal methods of
conference, conciliation, and persuasion. Nothing said or
done during and as a part of such informal endeavors
may be made public by the Commission, its officers or
employees, or used as evidence in a subsequent proceed-
ing without the written consent of the persons concerned.
Any person who makes public information in violation of
this subsection shall be fined not more than $1,000 or im-
prisoned for not more than one year, or both. The Com-
mission shall make its determination on reasonable cause
as promptly as possible and, so far as practicable, not
Inter than one hundred and twenty days from the filing
of the charge or, where applicable under subsection (c)
or (d), from the date upon which the Commission is
authorized to take action with respect to the charge.

(c) In the case of an alleged unlawful employment
practice occurring in a State, or political subdivision of a
State, which has a State or local law prohibiting the un-
lawful employment practice alleged and establishing or
authorizing a State or local authority to grant or seek
relief from such practice or to institute criminal proceed-
ings with respect thereto upon receiving notice thereof,
no charge may be filed under subsection (a) by the person
aggrieved before the expiration of sixty days after pro-
ceedings have been commenced under the State or local
law, unless such proceedings have been earlier termi-
nated, provided that such sixty-day period shall be ex-
tended to one hundred and twenty days during the first
year after the effective date of such State or local law.
If any requirement for the commencement of such pro-
ceedings is imposed by a State or local authority other
than a requirement of the filing of a written and signed
statement of the facts upon which the proceeding is
based, the proceeding shall be deemed to have been com-
menced for the purposes of this subsection at the time
such statement is sent by registered mail to the appro-
priate State or local authority.

(d) In the case of any charge filed by a member of
the Commission alleging an unlawful employment prac-
tice occurring in a State or political subdivision of a
State which has a State or local law prohibiting the
practice alleged and establishing or authorizing a State or
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local authority to grant or seek relief from such practice
or to institute criminal proceedings with respect thereto
upon receiving notice thereof, the Commission shall, be-
fore taking any action with respect to such charge, notify
the appropriate State or local officials and, upon request,
afford them a reasonable time, but not less than sixty
days (provided that such sixty-day period shall be ex-
tended to one hundred and twenty Aays during the first
year after the effective day of such State or local law),
unless a shorter period is requested, to act under such
State or local law to remedy the practice alleged.
(e) A charge under this section shall be filed within
one hundred and eighty days after the alleged unlaw-
ful employment practice occurred and notice of the
charge (including the date, place and circumstances of
the alleged unlawful employment practice) shall be
served upon the person against whom such charge is made
within ten days thereafter, except that in a case of an un-
lawful employment practice with respect to which the
person aggrieved has initially instituted proceedings with
a State or local agency whith authority to grant or seek
relief from such practice or to institute criminal proceed-
ings with respect thereto upon receiving notice thereof,
such charge shall be filed by or on behalf of the person ag-
ieved within three hundred days after the alleged un-
awful employment practice occurred, or within thirty-
days after receiving notice that the State or local agency
has terminated the proceedings under the State or local
law, whichever is earlier, and a copy of such charge shall
be filed by the Commission with the State or local agency.
(f) (1) If within thirty days after a charge is filed
with the Commission or within thirty days after expira-
tion of any period of reference under subsection (c) or
(d), the Commission has been unable to secure from the
respondent a conciliation agreement acceptable to the
Commission, the Commission may bring a civil action
against any respondent not a government, governmental
agency, or political subdivision named in the charge. In
the case of a respondent which is a government, govern-
mental agency, or political subdivision, if the Commis-
sion has been unable to secure from the respondent a con-
ciliation agreement acceptable to the Commission, the
Commission shall take no further action and shall refer
the case to the Attorney General who may bring a civil
action against such respondent in the appropriate United
States district court. The person or persons aggrieved
shall have the right to intervene in a civil action brought
byl the Commission or the Attorney lGeneml ina calse ini
volving a government, governmenta , Or politica
subdivision. If a charge filed with thﬁfnymimpo:l pur-
suant to subsection (b) is dismissed by the Commission,
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or if within one hundred and eighty days from the filing
of such charge or the expiration of any period of reference
under subsection (c) or (d), whichever is later, the Com-
mission has not filed a civil action under this section or
the Attorney General has not filed a civil action in a case
involving a government, governmental agency, or politi-
cal subdivision, shall so notify the person aggrieved and
conciliation agreement to which the person aggrieved is a
party, the Commission, or the Attorney General in a case
mvo\ving a government, governmental agency, or politi-
cal subdivision, shall so notify the person aggrieved and
within ninety days after the giving of such notice a civil
action may be brought against the respondent named
in the charge (A) by the person claiming to be ag-
grieved or (B) if such charge was filed by a member of
the Commission, by any person whom the charge alleges
was aggrieved by the alleged unlawful employment prac-
tice. Upon application by the complainant and in such
circumstances as the court may deem just, the court may
appoint an attorney for such complainant and may au-
thorize the commencement of the action without the pay-
ment of fees, costs, or security. Upon timely application,
the court may, in its discretion, permit the Commission,
or the Attorney General in a case involving a govern-
ment, governmental agency, or political subdivision, to
intervene in such civil action upon certification that the
case is of general public importance. Upon request, the
court may, in its discretion, stay further proceedings for
not more than sixty days pending the termination of
State or local proceedings described in subsection (c) or
(d) of this section or further efforts of the Commission
to obtain voluntary compliance.

(2) Whenever a charge is filed with the Commission
and the Commission concludes on the basis of a prelimi-
nary investigation that prompt judicial action is neces-
sary to carry out the purposes of this Act, the Commis-
sion, or the Attorney General in a case involving a
government, governmental agency, or political subdivi-
sion, may bring an action for appropriate temporary or
preliminary relief pending final disposition of such
charge. Any temporary restraining order or other order
granting preliminary or temporary relief shall be issued
in accordance with rule 65 of the Federal Rules of Civil
Procedure. It shall be the duty of a court having jurisdic-
tion over proceedings under-this section to assign cases
for hearing at the earliest practicable date and to cause
such cases to be in every way expedited. )

(3) Each United States district court and each United
States court of a place subject to the jurisdiction of the
United States shall have jurisdiction of actions brought
under this title. Such an action may be brought in any
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judicial district in the State in which the unlawful em-
ployment practice is alleged to have been committed, in
the judicial district in which the employment records
relevant to such practice are maintained and adminis-
tered, or in the judicial district in which the ag%neved
person would have worked but for the alleged unlawful
employment practice, but if the respondent is not found
within any such district, such an action may be brought
within the judicial district in which the respondent has
his principal office. For (f)urposes of sections 1404 and 1406
of title 28 of the United States Code, the judicial district
in which the respondent has his principal office shall in
all cases be considered a district in which the action might
have been brought. .

(4) 1t shall be the duty of the chief judge of the district
(or in his absence, the acting chief judge) in which the
case is pending immediately to designate a judge in such
district to hear and determine the case. In the event that
no judge in the district is available to hear and determine
the case, the chief judge of the district, or the acting chief
judge, as the case may be, shall certify this fact to the
chief judge of the circuit (or in his absence, the acting
chief judge) who shall then designate a district or circuit
judge of the circuit to hear and determine the case.

(5) It shall be the duty of the judge designated pur-
suant to this subsection to assign the case for hearing at
the earliest practicable date and to cause the case to be in
every way expedited. If such judge has not scheduled the
case for trial within one hundreg‘:md twenty days after
issue has been joined, that judge may appoint a master
pursuant to rule 53 of tfne i?ederal Rules of Civil
Procedure.

(g) If the court finds that the respondent has inten-
tionall engnﬁed in or is intentional‘ engaging in an
unlawful employment practice charged in the complaint,
the court may enjoin the respondent from engaging in
such unlawful employment practice, and order such af-
firmative action as may be appropriate, which may in-
clude, but is not limited to, reinstatement or hiring of
employees, with or without back pay (payable by the
employer, employment agency, or labor organization, as
the case may be, responsible for the unlawful employment
practice), or any other equitable relief as the court deems
appropriate. Back pay liability shall not accrue from a
date more than two years prior to the filing of a charge
with the Commission. Interim earnings or amounts earn-
able with reasonable diligence by the person or persons
discriminated against shall operate to reduce the back
pay otherwise allowable. No order of the court shall
require the admission or reinstatement of an individual as
a member of a union, or the hiring, reinstatement, or pro-
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motion of an individual as an employce, or the pay-
ment to him of any back pay, if such individual was
refused admission, suspended, or expelled, or was refused
employment or advancement or was suspended or dis-
charged for any reason other than discrimination on ac-
count of race, color, religion, sex, or national origin or in
violation of section 704 (a).

(h) The provisions of the Act entitled “An Act to
amend the Judicial Code and to define and limit the
jurisdiction of courts sitting in equity, and for other
purposes,” approved March 23, 1932 (29 U.S.C.
101-115), shall not apply with respect to civil actions
brought under this section.

(i) In any case in which an employer, employment
ageney, or labor organization fails to comply with an
order of a court issued in a civil action brought under this
section, the Commission may commence proceedings to
compel compliance with such order.

(i) Any civil action brought under this section and
any proceedings brought under subsection (i) shall be
subject to appeal as provided in sections 1291 and 1292,
title 28. United States Code.

(k) In any action or proceeding under this title the
court, in its discretion, may allow the prevailing party,
other than the Commission or the United States, a rea-
sonable attorney’s fee as Qan of the costs, and the Com-
mission and the United States shall be liable for costs
the same as a private person.

Sec. 707. (a) Whenever the Attorney General has
reasonable cause to believe that any person or group of
persons is engaged in a pattern or practice of resistance
to the full enjoyment of any of the rights secured by this
title, and that the pattern or practice is of such a nature
and is intended to deny the full exercise of the rights
hercin described, the Attorney General may bring a civil
action in the appropriate district court of the United
States by filing with it a complaint (1) signed by him
(or in his absence the Acting Attorney General), (2)
setting forth facts pertaining to such pattern or practice,
and (3) requesting such relief, inclucﬁng an application
for a permanent or temporary injunction, restraining
order or other order against the person or persons re-
sponsible for such pattern or practice, as he deems neces-
sary to insure the full enjoyment of the rights herein
described.

(b) The district courts of the United States shall have
and shall exercise jurisdiction of proceedings instituted
pursuant to this section, and in any such proceeding the
Attorney General may file with the clerk of such court a
request that court of three judges be convened to hear
and determine the case. Such request by the Attorney
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General shall be accompanied by a certificate that, in his
opinion, the case is of general public importance. A cop
of the certificate and request for a three-judge court shall
be immediately furnished by such clerk to the chief judge
of the circuit (or in his absence, the presiding circuit
judge of the circuit) in which the case is pendmf;. Upon
receipt of such request it shall be the duty of the chief
judge of the circuit or the presiding circuit judge, as the
case may be, to designate immediately three judges in
such circuit, of whom at least one shall be a circuit ]udﬁe
and another of whom shall be a district judge of the
court in which the proceeding was instituted, to hear and
determine such case, and it shall be the duty of the judges
so designated to assign the case for hearing at the earliest
practicable date, to participate in the hearing and deter-
mination thereof, and to cause the case to be in every wa
expedited. An appeal from the final judgment of suc
court will lie to the Supreme Court.

In the event the Attorney General fails to file such
a request in any such proceeding, it shall be the duty
of the chief judge of the district (or in his absence, the
acting chief judge) in which the case is pending immedi-
ately to designate a f'ud in such district to hear and
determine the case. In the event that no judge in the
district is available to hear and determine the case, the
chief judge of the district, or the acting chief judge, as
the case may be, shall certify this fact to the chief judge
of the circuit (or in his absence, the acting chief judge)
who shall then designate a district or circuit judge of the
circuit to hear and determine the case.

It shall be the duty of the judge designated pursuant
to this section to assign the case for hearing at the earliest
practicable date and to cause the case to be in every way
expedited.

(c) Effective two years after the date of enactment of
the Equal Employment Opportunity Act of 1972, the
functions of the Attorney General under this section
shall be transferred to the Commission, together with
such personnel, property, records, and unexpended bal-
ances of appropriations, allocations, and other funds em-
ployed, used, held, available, or to be made available in
connection with such functions unless the President sub-
mits, and neither House of Congress vetoes, a reorganiza-
tion plan pursuant to chapter 9 of title 5, United States
Code, inconsistent with the provisions of this subsection.
The Commission shall carry out such functions in ac-
cordance with subsections (d) and (e) of this section.

(d) Upon the transfer of functions provided for in
subsection (c) of this section, in all suits commenced

ursuant to this section prior to the date of such trans-
er, proceedings shall continue without abatement, all
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court orders and decrees shall remain in effect, and the
Commission shall be substituted as a party for the United
States of America, the Attorney General, or the Acting
Attorney General as appropriate.

(e) Subsequent to the date of enactment of the Equal
Employment Opportunity Act of 1972, the Commission
shall have authority to investigate and act on a charge
of a pattern or practice of discrimination, whether filed
by or on behalf of a person claiming to be aggrieved or
by a member of the Commission. All such actions shall be
conducted in accordance with the procedures set fortn
in section 706 of this Act.

EFFECT ON STATE LAWS

Skc. 708. Nothing in this title shall be deemed to ex-
empt or relieve any person from any liability, duty,

nalty, or punishment provided by any present or future
aw of any State or political subdivision of a State, other
than any such law which purports to require or permit
the doing of any act which would be an unlawful em-
ployment practice under this title.

INVESTIGATIONS, INSPECTIONS, RECORDS, STATE AGENCIES

Skc. 709. (a) In connection with any investigation of a
charge filed under section 706, the Commission or its
designated representative shall at all reasonable times
have access to, for the purposes of examination, and the
right to copy any evidence of any person being investi-
gated or proceeded against that relates to unlawful em-
p]oKment practices covered by this title and is relevant
to the charge under investigation.

(b) The Commission may cooperate with State and
local agencies charged with the administration of State
fair employment practices laws and, with the consent of
such agencics, may, for the purpose of carrying out its
functions and duties under this title and within the limi-
tation of funds appropriated specifically for such pur-
pose, engage in and contribute to the cost of research
and other projects of mutual interest undertaken by such
agencies, and utilize the services of such agencies and
their employees, and. notwithstanding any other provi-
sion of law, pay by advance or reimbursement such agen-
cies and their employees for services rendered to assist
the Commission in carrying out this title. In furtherance
of such cooperative efforts, the Commission may enter
into written agreements with such State or local agencies
and such agreements may include provisions under which
the Commission shall refrain from processing a charge
in any cases or class of cases specified in such agreements
or under which the Commission shall relieve any person
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or class of persons in such State or locality from require-
ments imposed under this section. The Commission shall
rescind any such agreement whenever it determines that
the agreement no longer serves the interest of effective
enforcement of this title.

(c) Every employer, employment agency, and labor
organization subject to this title shall (1) make and keep
such records relevant to the determinations of whether
unlawful employment practices have been or are being
committed, (2) preserve such records for such periods,
and (3) make such reports therefrom as the Commission
shall prescribe bly regulation or order, after public hear-
ing, as reasonable, necessary, or appropriate for the en-
forcement of this title or the regulations or orders there-
under. The Commission shall, by regulation, require each
employer, labor organization, and joint labor-manage-
ment committee subject to this title which controls an ap-
prenticeship or other training program to maintain such
records as are reasonably necessary to carry out the pur-
poses of this title, including, but not limited to, a list of
applicants who wish to participate in such program, in-
cluding the chronological order in which applications
were received, and to furnish to the Commission upon
request, a detailed description of the manner in which
persons are selected to participate in the apprenticeship
or other training program. Any employer, employment
agency, labor organization, or joint labor-management
committee which believes that the application to it of an
regulation or order issued under this section would result
in undue hardship may apply to the Commission for an
exemption from the application of such regulation or
order, and. if such application for an exemption is denied,
bring a civil action in the United States district court for
the district where such records are kept. If the Commis-
sion or the court. as the case may be, finds that the appli-
cation of the regulation or order to the employer, em-
ployment agency, or labor organization in question would
impose an undue hardship, the Commission or the court,
as the case may be, may grant appropriate relief. If an
person required to comply with the provisions of this
subsection fails or refuses to do so. the nited States dis-
trict court for the district in which such person is found,
resides. or transacts business, shall. upon application of
the Commission, or the Attorney General in a case in-
volving a government, governmental agency or political
subdivision, have jurisdiction to issue to such person an
order requiring him to comply.

(d) In prescribing requirements pursnant to subsection
(c) of this section, the Commission shall consult with’
other interested State and Federal agencies and shall
endeavor to coordinate its requirements with those
adopted by such agencies. The Commission shall furnish
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upon request and without cost to any State or local
agency charged with the administration of a fair employ-
ment practice law information obtained pursuant to su{;-
section (c) of this section from any employer, employ-
ment agency, labor organization, or joint labor-manage-
ment committee subject to the jurisdiction of such agency.
Such information shall be furnished on condition that it
not be made public by the recipient agency prior to the
institution of a proceeding under State or local law in-
volving such information. If this condition is violated by
a recipient agency, the Commission may decline to honor
subsequent requests pursuant to this subsection.

(e) It shall be unlawful for any officer or employee of
the Commission to make public in any manner whatever
any information obtained by the Commission pursuant to
its authority under this section prior to the institution of
any proceeding under this title involving such informa-
tion. Any officer or employee of the Commission who shall
make public in any manner whatever any information in
violation of this subsection shall be guilty of a misde-
meanor and upon conviction thereof, shall be fined not
more than $1,000, or imprisoned not more than one year.

INVESTIGATORY POWERS

Skc. 710. For the purpose of all hearings and investi-
gations conducted by the Commission or its duly author-
1zed agents or agencies, section 11 of the National Labor
Relations Act (49 Stat. 455; 29 U.S.C. 161) shall apply.

NOTICES TO BE POSTED

Skc. 711. (a) Every employer, employment agency,
and labor organization, as the case may be, shall post and
keep posted 1n conspicuous places upon its premises where
notices to employees, applicants for employment, and
members are customarily posted a notice to be prepared
or approved by the Commission setting forth excerpts
from, or summaries of, the pertinent provisions of this
ti]tle and information pertinent to the filing of a com-

aint. '

P (b) A willful violation of this section shall be punish-
able by a fine of not more than $100 for each separate
offense.

VETERANS’ PREFERENCE

Skc. 712. Nothing contained in this title shall be con-
strued to repeal or modify any Federal, State, territorial,
or local law creating special rights or preference for
veterans.
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RULES AND REGULATIONS

Sec. 713. (a) The Commission shall have authority
from time to time to issue, amend, or rescind suitable
procedural regulations to carry out the provisions of this
title. Regulations issued under this section shall be in
conformity with the standards and limitations of the Ad-
ministrative Procedure Act.

(b) In any action or proceeding based on any alleged
unlawful employment practice, no person shall be sub-
ject to any liability or punishment for or on account of
(1) the commission by such person of an unlawful em-
ployment practice if he pleads and proves that the act
or omission comglained of was in good faith, in con-
formity with, and in reliance on any written interpreta-
tion or opinion of the Commission, or (2) the failure of
such person to publish and file any information required
by any provision of this title if he pleads and proves that
he failed to publish and file such information in good
faith, in conformity with the instructions of the Commis-
sion issued under this title regarding the filing of such
information. Such a defense. if established, shall be a
bar to the action or proceeding, notwithstanding that
(A) after such act or omission, such interpretation or
opinion is modified or rescinded or is determined by
judicial authority to be invalid or of no legal effect, or
(B) after publishing or filing the description and annual
reports, such publication or filing is determined by ju-
dicial authority not to be in conformity with the require-
ments of this title.

FORCIBLY RESISTING THE COMMISSION OR ITS
REPRESENTATIVES

Skc. 714. The provisions of section 111 and 1114, title
18, United States Code, shall apply to officers, agents,
and employees of the Commission in the performance of
their official duties. Notwithstanding the provisions of
sections 111 and 1114 of title 18, United States Code,
whoever in violation of the provisions of section 1114 of
such title kills a person while engaged in or on account
of the performance of his official functions under this Act
shn}ll l;gfpunished by imprisonment for any term of years
or for life.

EQUAL EMPLOYMENT OPPORTUNITY COORDINATING COUNCIL

Skc. 715. There shall be established an Equal Employ-
ment Opportunity Coordinating Council (hereinafter
referred to in this section as the Council) composed of the
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Secretary of Labor, the Chairman of the Equal Employ-
ment_Opportunity Commission, the Attorney General,
the Chairman of the United States Civil Service Com-
mission, and the Chairman of the United States Civil
Rights Commission, or their respective delegates. The
Council shall have the responsibility for developing and
implementing agreements, policies and practices de-
signed to maximize effort, promote efficiency, and elimi-
nate conflict, competition, duplication and inconsistency
among the operations, functions and jurisdictions of the
various departments, agencies and branches of the Fed-
eral Government responsible for the implementation and
enforcement of equal employment opportunity legisla-
tion, orders, and policies. On or before July 1 of each
year, the Council shall transmit to the President and to
the Congress a report of its activities, together with such
recommendations for legislative or administrative
changes as it concludes are desirable to further promote
the purposes of this section.

EFFECTIVE DATE

Skc. 716. (a) This title shall become effective one year
after the date of its enactment.

(b) Notwithstanding subsection (a), sections of this
title other than sections 703, 704, 706, and 707 shall be-
come effective immediately.

(¢) The President shall, as soon as feasible after the
enactment of this title, convene one or more conferences
for the purpose of enabling the leaders of groups whose
members will be affected by this title to become familiar
with the rights afforded and obligations imposed by its
provisions, and for the purpose of making plans which
will result in the fair and effective administration of this
title when all of its provisions become effective. The Presi-
dent shall invite the participation in such conference or
conferences of (1) the members of the President’s Com-
mittee on Equal Employment O?%)rtunity, (2) the mem-
bers of the Commission on Civil Rights, (3) representa-
tives of State and local agencies engaged in furtherin
equal employment opportunity, (4) representatives o
private agencies engaged in furthering equal employment
opportunity, and (5) representatives of employers, labor
organizations, and employment agencies who will be sub-
ject to this title.

NONDISCRIMINATION IN FEDERAL GOVERNMENT
EMPLOYMENT

Skc. 717. (a) All personnel actions affecting employees
or applicants for employment (except with regard to
aliens’employed outside the limits of the United States)
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in miliary departments as defined in section 102 of title 5,
United States Code, in executive agencies (other than the
General Accounting Oﬂice& as defined in section 105 of
title 5, United States Code (including employees and
applicants for employment who are paid from nonappro-
priated funds), in the United States Postal Service and
the Postal Rate Commission, in those units of the Gov-
ernment of the District of Columbia having positions in
the competitive service, and in those units of the legisla-
tive and judicial branches of the Federal Government
having positions in the competitive service, and in the
Library of Congress shall be made free from any dis-
crimination based on race, color, religion, sex, or national
origin.

(b) Except as otherwise provided in this subsection, the
Civil Service Commission shall have authority to enforce
the provisions of subsection (a) through appropriate
remedies, including reinstatement or hiring of employees
with or without back pay, as will effectuate the policies of
this section, and shall issue such rules, regulations, orders
and instructions as it deems necessary and appropriate to
carry out its responsibilities under this section. The Civil
Service Commission shall—

(1) be responsible for the annual review and ap-
proval of a national and regional equal employment
opportunity plan which each department and agency
and each appropriate unit referred to in subsection
(a) of this section shall submit in order to maintain
an affirmative program of equal employment op-
portunity for all such employees and applicants for
employment ;

2) be responsible for the review and evaluation of
the operation of all agency equal employment op-
rtunity programs, periodically obtaining and pu
ishing (on at least a semiannual basis) progress
re%orts from each such department, agency, or unit;

an

(3) consult with and solicit the recommendations
of interested individuals, groups, and organizations
relating to equal emdployment opportunity.

The head of each such department, agency, or unit shall
comply with such rules, regulations, orders, and instruc-
tions which shall include a provision that an employee
‘or applicant for employment shall be notified of an{' final
action taken on any complaint of discrimination filed by
him thereunder. The Ylan submitted by each department,
agency, and unit shall include, but not be limited to—

(1) provision for the establishment of training
and education programs designed to provide a maxi-
mum opportunity for employees to advance so as to
perform at their highest potential; and
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(2) a description of the qualifications in terms of
training and experience relating to equal employ-
ment opportunity for the principal and operating
officinls of each such department, agency, or unit re-
sponsible for carrying out the equal employment op-
portunity program and of the allocation of person-
nel and resources proposed by such department,
agency, or unit to carry out its equal employment
opportunity program.

With respect to employment in the Library of Congress,
authorities granted in this subsection to the Civil Service
(Commission shall be exercised by the Librarian of
Congress.

(c) Within thirty days of receipt of notice of final
action taken by a department, agency, or unit referred to
in subsection 717(a), or by the Civil Service Commission
upon an appeal from a decision or order of such depart-
ment, agency, or unit on a complaint of discrimination
based on race, color, religion, sex or national origin,
brought pursuant to subsection (a) of this section, Execu-
tive Order 11478 or any succeeding Executive orders, or
after one hundred and eighty days from the filing of the
initial charge with the department, agency. or unit or
with the Civil Service Commission on appeal from a de-
cision or order of such department, agency, or unit until
such time as final action may be taken by a department,
agency, or unit, an employee or applicant for employ-
ment, if aggrieved by the final disposition of his com-
plaint, or by the failure to take final action on his com-
Bla.int. may file a civil action as provided in section
706, in which civil action the head of the department,
agency, or unit, as appropriate, shall be the defendant.

(d) The provisions of section 706 (f) through (k). as
applicable, shall govern civil actions brought hereunder.

e) Nothing contained in this Act shall relieve any
Government agency or official of its or his primary re-
sponsibility to assure nondiscrimination in employment
as required by the Constitution and statutes or of its or
his responsibilities under Executive Order 11478 relat-
ing to equal employment opportunity in the Federal
Government.

SPECIAL PROVISION WITH RESPECT TO DENIAL, TERMINATION,
AND SUSPENSION OF GOVERNMENT CONTRACTS

Skc. 718. No Government contract, or portion thereof,
with any employer, shall be denied, withheld, terminated,
or suspended. by any agency or officer of the United
States under any equal employment opportunity law or
order, where such employer has an affirmative action plan
which has previously been accepted by the Government
for the same facility within the past twelve months with-
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out first according such employer full hearing and adjudi-
cation under the provisions of title 5, lﬁuted States
Code, section 554, and the following pertinent sections:
Provided, That if such employer has deviated substan-
tially from such previously agreed to affirmative action

lan, this section shall not apply : Provided further, That

or the purposes of this section an affirmative action plan
shall be deemed to have been accepted by the Government
at the time the appropriate compliance agenci has ac-
cepted such th unless within forty-five days thereafter
the Office of Federal Contract Compliance has disap-
proved such plan.
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PREGNANCY DISABILITY AMENDMENT OF 1978

That section 701 of the Ciril Rights Act of 1964 is amended by
adding at the end thereof the following new subsection :

«“ (kg The terms ‘because of sex’ or ‘on the basis of sex’ include, but
are not limited to, because of or on the basis of pregnancy, child-
birth or related medical conditions; and women affected by pregnancy.
childbirth, or related medical conditions shall be treated the same for
all employment-related purposes, including receipt of benefits under
fringe benefit programs, as other persons not so affected but similar
n ‘,tlieir ability or inability to work, and nothing in section 703(h)
of this title shall be interpreted to permit otherwise. This subsection
shall not require an employer to pay for health insurance benefits for
abortion, except where the life o} t{c mother would be endangered if
the fetus were carried to term, or except where mediral complications
have arisen from an abortion: Provided, That nothing herein shall
preclude an employer from providing abortion benefits or otherwise
affect bargaining agreements in regard to abortion.”.

Sec. 2. (a) Ezcept as provided in subsection (b), the amendment
made by this Act shall be effective on the date of enactment.

(d) %he provisions of the amendment made by the first section
of this Act shall not upply to any fringe benefit program or fund, or
insurance program which is in effect on the date of enactment of this
Act until 180 days after enactment of this Act.

Skc. 8. Until the czpiration of a period of one year from the date of
enactment of this Act or, if there is an applicable collective-bargaining
agreement in effect on the date of enactment of this Act, until the
termination of that agrcement, no person who, on the date of enactment
of this Act is providing either by direct payment or by making contri-
butions to a fringe bene{it [und or insurance progiram, benefits in viola-
tion with this Act shall, in order to come 1nto compliance with this
Act, reduce the benefits or the compensation provided any employee on
the date of enactment of this Act, either directly or by failing to pro-
vide sufficient contributions to a fringe benefit %md or insurance pro-
gram: Provided, That where the costs of such benefits on the date of
enactment of this Act are apportioned betwcen employers and em-
ployees, the payments or contributions required to comply with this
Act may be made by employers and employees in the same proportion:
And provided further, That nothing in this scetion shall prevent the
readjustment of benefits or compensation for reasons unrelated to
compliance with this Act.



107

EEOC GUIDELINES ON DISCRIMINATION BECAUSE OF SEX

Sec.

1604.1 QGeneral principles.

16042 Sex as a bona fide occupational
qualification.

1604.3 Separate lines of progression and
senjority systems.

1604.4 Discrimination against married
women.

1604.5 Job opportunities advertising.

1604.6 Employment agencies.

1604.7 Pre-employment inquiries as to sex.

1604.8 Relationship of Title VII to the
Equal Pay Act.

1604.9 Fringe benefits.

1604.10 Employment policies relating to
pregnancy and childbirth.

AUTHORITY: The provisions of this Part
1604 issued under sec. 713(b), 78 Stat. 265,
42 U.S.C. sec. 2000e-12.

Source: 37 FR 6836, April 5, 1972, unless
otherwise noted.

§ 1604.1 General principles.

(a) References to “employer’” or “em-
ployers” in this Part 1604 state principles
that are applicable not only to employers
but also to labor organizations and to
employment agencies insofar as their ac-
tion or inaction may adversely affect em-
ployment opportunities.

(b) To the extent that the views ex-
pressed in prior Commission pronounce-
ments are inconsistent with the views
expressed herein, such prior views are
hereby overruled.
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(¢) The Commission will continue to
consider particular problems relating to
sex discrimination on a case-by-case
basis. -

§ 1604.2 Sex as a bona fide occupational
qualification.

(a) The Commission believes that the
bona flde occupational qualification ex-
ception as to sex should be interpreted
_ narrowly. Labels—‘“Men’s jobs” and

“Women’s jobs”—tend to deny employ-
ment opportunities unnecessarily to one
sex or the other.

(1) The Commission will find that the
following situations do not warrant the
application of the bona fide occupational
qualification exception:

(1) The refusal to hire a woman be-

cause of her sex based on assumptions
of the comparative employment charac-
teristics of women in general. For exam-
ple, the assumption that the turnover
rate among women is higher than among
men. .
(i1) The refusal to hire an individual
based on sterotyped characterizations of
the sexes. Such steretoypes include, for
example, that men are less capable of as-
sembling intricate equipment; that
women are less capable of aggressive
salesmanship. The principle of nondis-
crimination requires that individuals be
considered on the basis of individual
capacities and not on the basis of any
characteristics generally attributed to
the group.
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(ii1) The refusal to hire an individual
because of the preferences of coworkers,
the employer, clients or customers except
as covered specifically in subparagraph
(2) of this paragraph.

(2) Where it is necessary for the pur-
pose of authenticity or genuineness, the
Commission will consider sex to be a
bona fide occupational qualification, e.g.,
an actor or actress.

(b) Effect of sex-oriented State em-
ployment legislation.

(1) Many States have enacted laws
or promulgated administrative regula-
tions with respect to the employment of
females. Among these laws are those
which prohibit or limit the employment
of females, e.g., the employment of fe-
males in certain occupations, in jobs re-
quiring the lifting or carrying of weights
exceeding certain prescribed limits, dur-
ing certain hours of the night, for more
than a specified number of hours per day
or per week, and for certain periods of
time before and after childbirth. The
Commission has found that such laws
and regulations do not take into account
the capacities, preferences, and abilities
of individual females and, therefore, dis-
criminate on the basis of sex. The Com-
mission has concluded that such laws
and regulations conflict with and are
superseded by title VII of the Civil Rights
Act of 1964. Accordingly, such laws will
not be considered a defense to an other-
.wise established unlawful employment
practice or as a basis for the sapplication
of the bona fide occupational qualifica-
tion exception.
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(2) The Commission has concluded
that State laws and regulations which
discriminate on the basis of sex with
regard to the employment of minors are
in conflict with and are superseded by
title VII to the extent that such laws
are more restrictive for one sex. Accord-
ingly, restrictions on the employment of
minors of one sex over and above those
imposed on minors of the other sex will
not be considered a defense to an other-
wise established unlawful employment
practice or as a basis for the application
of the bona fide occupational qualifica-
tion exception.

(3) A number of States require that
minimum wage and premium pay for
overtime be provided for female em-
ployees. An employer will be deemed to
have engaged in an unlawful employ-
ment practice if:

(i) It refuses to hire or otherwise ad-
versely affects the employment oppor-
tunities of female applicants or
employees in order to avoid the payment
of minimum wages or overtime pay re-
quired by State law; or

(ii) It does not provide the same ben-
efits for male employees.

(4) As to other kinds of sex-oriented
State employment laws, such as those
requiring special rest and meal periods
or physical facilities for women, provi-
sion of these benefits to one sex only
will be a violation of title VII. An em-
ployer will be deemed to have engaged in
an unlawful employment practice if:

(1) It refuses to hire or otherwise ad-
versely affects the employment oppor-
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tunities of female applicants or employ-
ees in order to avoid the provision of such
benefits; or

(ii) It does not provide the same ben-
efits for male employees. If the employer
can prove that business necessity pre-
cludes providing these benefits to both
men and women, then the State law is in
conflict with and superseded by tile VII
as to this employer. In this situation, the
employer shall not provide such benefits
to members of either sex.

(5) Some States require that separate
restrooms be provided for employees of
each sex. An employer will be deemed
to have engaged in an unlawful employ-
ment practice if it refuses to hire or
otherwise adversely affects the employ-
ment opportunities of applicants or em-
ployees in order to avoid the provision of
such restrooms for persons of that sex.

§ 1604.3 Separate lines of progression
and seniority systems.

(a) It is an unlawful employment
practice to classify a job as ‘“male” or
“female” or to maintain separate lines
of progression or separate senijority lists
based on sex where this would adversely
affect any employee unless sex is a bona
fide occupational qualification for that
job. Accordingly, employment practices
are unlawful which arbitrarily classify
jobs so that:

(1) A female is prohibited from ap-
plying for a job labeled “male,” or for a
job in a “male’” line of progression; and
vice versa.
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(2) A male scheduled for layoff is
prohibited from displacing a less senior
female on a ‘“female’” seniority list; and
vice versa.

(b) A Seniority system or line of pro-
gression which distinguishes between
“light” and “heavy” jobs constitutes an
unlawful employment practice if it op-
erates as a disguised form of classifica-
tion by sex, or creates unreasonable ob-
stacles to the advancement by members
of either sex into jobs which members
of that sex would reasonably be ex-
pected to perform.

§ 1604.4 Discrimination against married
women.

(a) The Commission has determined
that an employer’s rule which forbids
or restricts the employment of married
women and which is not applicable to
married men is a discrimination based
on sex prohibited by title VII of the
Civil Rights Act. It does not seem to us
relevant that the rule is not directed
against all females, but only against
married females, for so long as sex is a
factor in the application of the rule, such
application involves a discrimination
based on sex.

(b) It may be that under certain cir-
cumstances, such a rule could be justi-
fled within the meaning of section 703
(e) (1) of title VII. We express no
opinion on this question at this time
except to point out that sex as a bona
filde occupational qualification must be
justified in terms of the peculiar re-
quirements of the particular job and not
on the basis of a general principle such
as the desirability of spreading work.
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§ 1604.5 Job opportunities advertising.

It is a violation of title VII for a help-
wanted advertisement to indicate a pref-
erence, limitation, specification, or dis-
érimination based on sex unless sex is
a bona fide occupational qualification for
the particular job involved. The place-
ment of an advertisement in columns
classified by publishers on the basis of
sex, such as columns headed ‘“Male” or
“Female,” will be considered an expres-
sion of a preference, limitation, specifi-
cation, or discrimination based on sex.

§ 1604.6 Employment agencies.

(a) Section 703(b) of the Civil Rights
Act specifically states that it shall be
unlawful for an employment agency to
discriminate against any individual be-
cause of sex. The Commission has deter-
mined that private employment agencies
which deal exclusively with one sex are
engaged in an unlawful employment
practice, except to the extent that such
agencies limit their services to furnish-
ing employees for particular jobs for
which sex is a bona fide occupational
qualification.

(b) An employment agency that re-
ceives a job order containing an unlawful
sex specification will share responsibility
with the employer placing the job order
if the agency fills the order knowing that
the sex specification is not based upon
a bona fide occupational qualification.
However, an employment agency will not
be deemed to be in violation of the law,
regardless of the determination as to the
employer, if the agency does not have
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reason to believe that the employer’s
claim of bona fide occupations qualifica-
tion is without substance and the agency
makes and maintains a written record
available to the Commission of each such
job order. Such record shall include the
name of the employer, the description
of the job and the basis for the em-
ployer’s claim of bona fide occupational
qualification.

(c) It is the responsibility of employ-
ment agencies to keep informed of opin-
ions and decisions of the Commission on
sex discrimination.

§ 1604.7 Pre-employment inquiries as to
sex.

A pre-employment inquiry may a.sk
“Male oo , Female oo
or “Mr. Mrs. Miss,” provided that the
inquiry is made in good faith for a
nondiscriminatory purpose. Any pre-
employment inquiry in connection with
prospective employment which expresses
directly or indirectly any limitation,
specification, or discrimination as to sex
shall be unlawful unless based upon a
bona flide occupational qualification.

§ 1604.8 Relationship of Title VII to the
Equal Pay Act.

(a) The employee coverage of the pro-
hibitions against discrimination based on
sex contained in title VII is coextensive
with that of the other prohibitions con-
tained in title VII and is not limited by
section 703(h) to those employees cov-
ered by the Fair Labor Standards Act.
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(b) By virtue of section 703(h), a de-
fense based on the Equal Pay Act may
be raised in a proceeding under title VIE.

(c) Where such a defense is raised the
Commission will give appropriate con-
sideration to the interpretations of the
Administrator, Wage and Hour Divi-
sion, Department of Labor, but will not
be bound thereby. :

8§ 1604.9 Fringe benefits.

(a) “Fringe benefits,” as used here-
in, includes medical, hospital, accident,
life insurance and retirement benefits;
profit-sharing and bonus plans; leave;
and other terms, conditions, and privi-
leges of employment.

(b) It shall be an unlawful employ-
ment practice for an employer to dis-
criminate between men and women with
regard to fringe benefits.

(c) Where an employer conditions
benefits available to employees and their
spouses and families on whether the
employee is the “head of the household”
or “principal wage earner’” in the family
unit, the benefits tend to be available
only to male employees and their fami-
lies. Due to the fact that such condi-
tioning discriminatorily affects the
rights of women employees, and that
“head of household” or “principal wage
earner” status bears no relationship to
job performance, benefits which are so
conditioned will be found a prima facie
violation of the prohibitions against sex
discrimination contained in the Act.
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“(d) It shall be an unlawful employ-
ment practice for an employer to make
available benefits for the wives and fami-
lies of male employees where the same
benefits are not made available for the
husbands and families of female employ-
ees; or to make available benefits for the
wives of male employees which are not
made available for female employees; or
to make available benefits to the hus-
bands of female employees which are
not made available for male employees.
An example of such an unlawful employ-
ment practice is a situation in which
wives of male employees receive mater-
nity benefits while female employees re-
ceive no such benefits.

(e) It shall not be a defense under
title VIII to a charge of sex discrimina-
tion in benefits that the cost of such
benefits is greater with respect to one
sex than the other.

(f) It shall be an unlawful employ-
ment practice for an employer to have
a pension or retirement plan which es-
tablishes different optional or compul-
sory retirement ages based on sex, or
which differentiates in benefits on the
basis of sex. A statement of the General
Counsel of September 13, 1968, providing
for a phasing out of differentials with
regard to optional retirement age for
certain incumbent employees is hereby
withdrawn.

§ 1604.10 Employment policies relating
to pregnancy and childbirth.

(a) A written or unwritten employ-
ment policy or practice which excludes
from employment applicants or employ-
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ees because of pregnancy is in prima facie
violation of title VII.

(b) Disabilities caused or contributed
to by pregnancy, miscarriage, ‘abortion,
childbirth, and recovery therefrom are,
for all job-related purposes, temporary
disabilities and should be treated as such
under any health or temporary disability
insurance or sick leave plan available in
connection with employment. Written
and unwritten employment policies and
practices javolving matters such as the
commencement and duration of leave,
the availability of extensions, the ac-
crual of senjority and other benefits and
privileges, reinstatement, and payment
under any health or temporary disability
insurance or sick leave plan, formal or
informal, shall be applied to disability
due to pregnancy or childbirth on the
same terms and conditions as they are
applied to other temporary disabilities.

(¢) Where the termination of an em-
ployee who is temporarily disabled is
caused by an employment policy under
which insufficient or no leave is avail-
able, such a termination violates the Act
it it has a disparate impact on employees
of one sex and is not justified by business
neooceossity.



118

Age Discrimination in Employment Act of 1967

Text of the Age Discrimination in Employment Act of 1967, PL. 90-202,
effective June 12, 1068. The Act reads as last amended by P.L. 93-259, ef-

fective May 1, 1974.

STATEMENT OF FINDINGS AND
PURPOSE

Ses. 8. (a) The Congress heredby
finds and declares that—

(1) in the face of rising productivity
and affluence, older workers find
themselves disadvantaged In their ef-
forts to retuin employment, and es-
pecially to regain employment when
displaced from jobs;

(2) the setting of arbitrary age
limits regardless of potential for job
performance has become a common
practice, and certain otherwise de-
sirable practices may work to the dts-
advantage of older persons;

(3) the incidence of unemployment,
especially long-term unemployment
with resultant deterloration of skiil,
morale, and employer acceptabllity is,
relative to the younger ag:s, high
among older workers; their numbers
are great and growing; and their em-
ployment problems grave;

(4) the existence in industries af-
fecting commerce of arbitrary dis-
crimination in employment because of
age burdens commerce and the free
flow of goods in commerce.

(b) It is therefore the purpose of
this Act to promote employment of
older persons based on their ablility
rather than age; to prohibit ar-
bitrary age discrimination in employ-
ment; to help employers and workers
find ways of meeting problems arisine
trom‘ the impact of age on employ-
ment.

EDUCATION AND RESEARCH PRO-
GRAM

Sec. 3. (a) The Secretary of Labor
shall undertake studies and provide
information to labor unions, manage-
ment, and the general public con-
cerning the needs and abllitles of

older workers, and their potentials for
continued employment and contribu-
tion to the economy. In order to
achieve the purposes of this Act, the
Secretary of Labor shall carry on a
continuing program of education and
information, under which he may,
among other measures:

(1) undertake research, and pro-
mote research, with a view to reduc-
ing barrlers to the employment of
older persons, and the promotion of
measures for utilizing their skills;

(2) pudblish and otherwise make
available to employers, professional
societles, the various media of com-
munication and other interested per-
sons the findings of studies and other
materials for the promotion of em-
ployment;

(3) foster, through the public em-
ployment service system and through
cooperative effort, the development
of facllitles of public and private
agencies for expanding the opportu-
nitles and potentlals of older persons;

(4) Sponsor and assist State and
community informational and educa-
tional programs.

(b) Not later than six months after
the cffective date of this Act, the
Secretary shall recommend to the
Congress any measures he may deem
desirable to change the lower or up-
per age limfts set forth in section 12.

PROHIBITION OF AGE DISCRIMI-
NATION

Sec. 4. (a) It shall be unlawful for
an employer—

(1) to fail or refuse to hire or to
discharge any individual or otherwise
discriminate against any individual
with respect to his compensation,
terms. conditions, or privileges of em-
ployment, because of such individual's
age;
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(3) to limit, segregate, or clasmily
his employees in ulymvmeh would

:Iop‘;lv; zl; tend to dcpﬂn any In-
vidu employment opportunities
or otherwise adversely affect his sta-

tus as an employee, use of such
individual’s age; or
(3) to reduce the wage rate of any

mmmmumumw

(d) It shall be unlawful for an em-
ployment agency to fall or refuse to
vefer for employment, or otherwise to
individual

or
discriminate against, an
because of such individ
classify or refer for employment any
indiv‘dual on the basis of such in-
dividual's age.

(c) It shall be unlawful for ~ la-
bor organisation—

(3)) tocxdudeubomltmlu
membership, to discrimi-
nate 'zalut. any individual because
of his age;

(2) to limit, segregate, or classify
its membership, or to classity or fail

or refuse to refer for oam any -
which would

individual, in any way
ve or tend to deprive any individ-
of employment ommtm. or
would limit such em op-
nities or otherwise
his mtu as an employee or as
applicant for employment, because
ot such individual's age;
(3) to causs or attempt to cause an
employer to discriminate an
individual in violation of section.

(d) It shall be unlawful for an em-
bmmlutmot

ual, or for a labor or to
criminate against any member Mml
or applicant for umnlnnhlp. because

ual member,

, or tndividual,
member, or t for membership
has made & 3 5 3

(e) It shall be unlawful for an em-
ployer, labor organization, or employ-
ment agency to print or , or
cause to be printed or , any
noml'e or :d;ertlu:wnt relating to
employment by such an employee or
membership in or any classification

a labor organization, or relating to

Playment b7 such. an " employment
an
ting peeference,

agency, indical any
limitation, specification, or discrimi-
nation, based on age.

(f) It shall not be unlawful for an
employer, employment agency, or
labor organization—

(1) to take any action otherwise
prohibited under subsection (a), (b),
(c), or (e) of this section where age
is a bona fide occupational qualifica-
tion reasonably necessary f{o the
normal operation of the particular
business, or where the differentiation
i3 based on reasonabdle factors other
than age;

(2) to obssrve the terms of & bona
fide senlority system or any hona fide
employee benelit plan such as retire-
ment, pension, or insurance plan,
which Is not a subterfuge to evade the
purposes of this Act, except that no

such employere benefit n shall ex-
cuse the fallure to sny indl-
vidual; or

(3) to discharge or otherwise dis-
cipline an individual for good cause.

STUDY BY SECRETARY OF LABOR

Ses. §. The Secretary of Labor is
directed to undertake an 8|
study of institutional and other ar-
rangements giving rise lawlu-
tary retirement, and M find-
ings and any uppropriate legisiative
recommendations to the President
and to the Cungress.

ADMINISTRATION

See. 6. The Becret:cy shall have
the power—

(a) to make mmmu.mm
such agents and em
paytotmhnlcnaumuecou.tw
for-service basis, as he desms heces-
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sary to assist him in the performance
of his functions under this Act;

(b) to cooperate with reglonal,
State, local, and other agencles, and
to cooperate with and furnish tech-
nical assistance to employers, labor
organisations, and employment agen-
cles to ald in effectuating the pur-
poses of this Act.

RECORDKEEPING, INVESTIGATION,
AND ENFORCEMENT

Ses. 7 (a) The Secretary shall have
the power to make investigations and
require the keeping of records neces-
sary or appropriate for the adminis-
tration of this Act in accordance with
the powers and procedures provided
in sections 9 and 11 of the Fair Labor
Standards Act of 1938, as amended
(29 UB.C. 209 and 211).

(b) The provisions of this Act shall
he enforced in accordance with the
powers, remedies, and procedures pro-
vided in sections 11(b), 16 (except
for subsection (a) thereof), and 17
of the Fair Labor Standards Act of
1938, as amended (29 U.S.C. 211(b),
216, 217) and subsection (c) of this
section. Any act prohibited under
section 4 of this Act shall be deemed
to be a prohibited act under section
15 of the Fair Labor Standards Act
of 1038, as amended (29 USC. 215).
Amounts owing to an individual as a
result of a violation of this Act shall
be deemed to be unpaid minimum
wages or unpaid overtime compensa-
tion for purposes of sections 16 and
17 of the Fair Labor Standards Act
of 1938, as amended (20 USC. 216,
217): Provided, That liquidated dam-
ages shall be payable only in cases
of willful violations of this Act. In
any action brought to enforce this
Act the court shall have jurisdiction
to grant such legal or equitable relief
as may be appropriate to effectuate
the purposes of this Act, Including
without limitation judgments com-
pelling employment, reinstatement or
promotion, or enforcing the liability
for amounts deemed to be unpaid
minimum wages or unpaid overtime
compensation under this section. Be-

fore instituting any action under this
section, the Secretary shall attempt
to eliminate the discriminatory prac-
tice or practices alleged, and to effect
voluntary compliance with the re-
quirements of this Act through in-
formal methods of conclliation, con-
ference, and persuasion.

(¢) Any aggrieved individual may
bring a civil action In any court of
competent jurisdiction for such legal
or equitable relief as will effectuate
the purposes of this Act: Provided,
That the right of any individual to
bring such action shall terminate
upon the commencement of an ac-
tion by the Secretary to enforce the
right of such individual under this
Act.

(d) No clivil action may be com-
menced by any individual under this
section until the individual has given
the Secretary not less than sixty days’
notice of an intent to file such action.
Such notice shall be filed—

(1) within one hundred and eighty
days after the alleged unlawful prac-
tice occurred. or

(2) in a case to which section 13(b)

~pplies, within three hundred dajs
after the alleged unlawful practice
occurred or within thirty days after
receipt by the individual of notice of
terminatiom of proceedings under
State law, whichever i3 earlier.
Upon receiving a notice of jntent
to sue, the Secretary shall promptly
notify all persons named therein as
prospective defendants {n the acticn
and shall promptly seek to eliminate
any alleged unlawful practice by in-
formal methods of conciliation, con-
ference. and persuasion.

(e) Sections 6 and 10 of the Portal-
to-Portal Act of 1947 shall apply to
actions under this Act.

NOTICES TO BF. POSTED

See. 8. Cvery employer, employment
agency, and labor organization shall
post and keep posted in P
places upon its premise. a notice to
be prepared o: approved by the Sec-
retary setting forth information as
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the BSecretary deems appropriate to
effectuate the purposes of this Act.

RULES AND REGULATIONS

Sec. 9. In accordance with the pro-
visions of subchapter 11 of chapter §
of title 5, United Stales Code, the
Seccretary of Labor may Issue such
rules and regulations as he may con-
sider necessary or appropriate for
carrying out this Act, and may estab-
lish such reasonable exemptions to
and from any or all provisions of this
Act as he may find necessary and
proper in the public interest.

CRIMINAL PENALTIES

Sec. 10. Whoever shall forcibly re-
sizt, oppose, impede, intimidate, or
Interfere with a duly authorized rep-
resentative of the Secretary while he
is engaged in the performance of
duties under this Act shall be pun-
lished by a fine of not more than
$500 or by imprisonment for not more
than one year, or by both: Provided,
however, That no person shall be
imprisoned under this section except
when there has been a prior convic-
tion hereunder.

DEFINITIONS

See. 11. For the purposes of this
Act—

(8) The term “person” means one
or more individuals, partnerships, as-
sociations, labor organizations, corpo-
rations, buginess trusts, legal repre-
sentatives, or any organized groups
of persons.

(b) The term “employer” means &
person engaged in an industry affect-
commerce who has twenty or
more employees for each working day
in each of twenty or more calendar
weeks in the cu rent or preceding
calendar year: Provided, That prior
to June 30, 1088, employers having
fewer than fifty empiloyees shall not
be considered employers. The term also
means (1) any agent of such a person,
and (2) a State or political subdivi-
slon of a State and any agency or
instrumentality of a State or a polit-
fcal subdivision of a State, and any

Interstate agency but such term does
not include the United States, or a
corporation wholly owned by the Gov-
ernment of the United States. (as
amended effective May 1, 187¢)

(¢) The term “cmployment agency”
mecans any person regularly under-
taking with or without compensation
to procure employees for an employer
and includes an agent of such & per-
son: but gshall not include an agency
of the United States. (as amended
effective May 1, 1074)

(d) The term “labor organization™
means a labor organization engaged
In an Industry affecting commerce,
and any agent of such an organiza-
tion, and includes any organization of
any kind, any agency. or employee
representation committee, group, asso-
clation. or plan so engaged in which
employees participate and which ex-
ists for the purpose, in whole or in
part. of dealing with employers con-
cerning  grievances, labor disputes,
wares, rates of pay. hours. or other
terms or conditions of employment,
and any conference, general commit-
tee, joint or system board, or joint
counc!l s¢ engaged which is subordin-
atc to a mnational or international
labor organization.

(¢) A labor organtzation szhall be
dcemed to be engaged in an industry
affecting commerce if (1) it maln-
tains or operates a hiring hall or hir-
ing office which procures employees
for an employer or procures for em-
ployces opportunities to work for an
employer, or (2) the number of its
mambers (or, where it is a. labor
orpanization composed of other labor
orranizations or thelr representatives,
if the agrregate number of the inem-
bers of such other labor organization)
is fifty or more prior to July 1, 1968,
or twenty-five or more on or after
July 1, 1968, and such labor organiza-
tion--

(1) is the certified representative of
employees under the provisions of the
National Labor Relation Act. as
amended, or the Rallway Laror Act,
as amended; or
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(3) although not certified. is s
national or international labor organ-
fzsation or a local labor organization
recognized or acting as the represen-
tative of employees of an employer or
employers engaged in an industry
affecting commerce; or

(3) has chartered a local labor
organization or subsidiary body which
is representing or actively seeking to
represent employees of employers
within the meaning of paragraph (1)
or (3); or

(¢) has been chartered by a labor
organization representing or actively
seeking to represent employees within
the meaning of paragrap!r. (1) or (2)
as the local or subordinate body
through which such employees may
enjoy membership or become affiliated
with such labor organization; or

(8) is a conference, general com-
mittee. joint or system board or joint
council subordinate to a natlonal or
international labor organization,
which includes a labor organization
engaged in an iIndustry atfecting
commerce within the meaning of any
of the preceding paragraphs of this
subsection.

(1) The term “employee” means an
individual employed by any employer
except that the term “employee” shall
not include any person elected to pub-
lic office in any State or political
subdivision of any State by the quali-
fled volers thereof, or any person
chosen by such officer to be on such
officer's personal staff, or an ap-
pointee on the policy-making level or
an immediate adviser with respect Lo
the exercise of the constitutional or
legal powers of the office. The ex-
emption set forth in the preceding
scntence shall not include employees
subject to the civil service laws of a
State government, governmental
agency, or political subdivision. (as
amended cffective May 1, 1974)

() The term “commerce” means
trade, traffic, commerce, transporta-
tion. transmission, or communication
among the several States, or between
a State and any place outside there-

of; or within the District of Columbia,
or a possession of the United States,
or between points in the same Btate
but through a point outside thereof.

(h) The term “industry affecting
commerce” means any activity, busi-
ness, or industry in commerce or in
which a labor dispute would hinder
or obstruct commerce or the .free flow
of commerce and includes any activity
or Industry “affecting commerce”
within the meaning of the Llabor-
Management Reporting and Disclosure
Act of 1959.

(1) The term “State” includes a
Btate of the United States, the Dis-
trict of Columbia. Puerto Rico, the
Virgin Islands, American 8amoa,
QGuam, Wake Island, the Canal Zone,
and Outer Coftinental Shelf Lands
defined in the Outer Continental Shelf
Lands Act.

LIMITATION

See. 12. The prohibitions in this Act
shall be limited to individuals who are
at least forty years of age but less
than sixty-five years of age.

ANNUAL RFEPORT

Sec. 13. The Secretary shall submit
annually in January a report to the
Congress -overing his activities for the
preceding year and Including such
information, data. and recommenda-
tions for further legislatior in connec-
tion with the matters covered by this
Act as he may tind advisable. Such
report shall econtain an  evaluation
and appraisal by the Secretary of the
effect of the minimum and maxiinum
ages established by this Act, together
with his recommendation to the Con-
gress. In making such evaluation and
appraisal. the Secretary shall take into
considerztion any changes which may
have occurred In the general age level
of the population, the effect of the
Act upon workers not covered by its
provisions, and such other factors as
he may deem pertinent.

FEDERAL-STATF. RELATIONSHIP

See. 14. (a) Nothing in this Act shall
affect the jurisdiction of any agency
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of any State performing like functions
with regard to discriminatory employ-
ment on sccount of age ex-
eept that upon commencement of an
action under this Act such action shall
supersede any State action.

(b) In the case of an alleged unlaw-
ful practice occurring in a State which
has a Iaw prohibiting discrimination
in employment because of age and
establishing or authorizing a State
authority to grant or seek rellet from
such discriminatory practice, no suit
may be t under section 7 of
this Act before the expiration of
sixty days after proceedings have
been commenced under the State law,
unlesas such gs have been
earlier terminated, provided that such
sixty-day period shall be exte:.ded to
one hundred and twenty days during
the first year atter the effective date
of such State law. If any requirement
for *the commencement of such pro-
ceedings Is imposed by a State author-
ity other than a requirement of the
fillng of a written and signed state-
ment of the facts upon which the
proceeding is based, the proceeding
shall be deemed to have been com-
menced for the purposes of this sub-
section at the time such statement
is sent by registered mall to the ap-
propriate State authority.

NONDISCRIMINATION ON ACCOUNT
OF AGE IN FEDERAL GOVERN-
MENT EMPLOYMENT

Ree. 15. (a) All personnel actions
affecting employees or applicants for
employment (except with regard to
aliens employed outside the limits of
the United States) in military de-
partments as defined in sectlon 102
of title S, United States Code, in ex-
ecutive agencies i.s defined in section
105 of title 5, United States Code (in-
cluding employees and applicants for
employment who are pald from non-
sppropriated funds), in the United
Ctates Postal 8ervice and the Postal
Rate Commission, in those units in
the government of the District of Co-
lumbla having positions in the com-
petitive service, and in those units of

the legisiative and judicial branches
of the Pederal Government having
positions in the competitive service,
and in the Library of Congress shall
be made free from any discrimina-
tion based on age.

(b) Except as otherwise provided in
this subsection, the Civil Service Com-
mission is authorized to enforce the
provisions of subsection (a) through
appropriate remedies, including rein-
statement or hiring of employees
with or without backpay, as will ef-
fectuate the policles of this section.
The Civil Service Commission shall
fssue such rules and regulations, or-
ders, and instructions as it deems
necessary and appropriate to ecarry
out its responsibilities under this see-
tion. The Civil 8ervice Commission
shall—

(1) be responsible for the review
and cvaluation of the operation of all
agency programs designed to carry
out the policy of this section, period-
fcally obtaining and publishing (on
at least a semiannual basis) progress
reports from ench department,
agency, or unit referred to in subsec-
tion (a);

(2) consult with and sollelt the
reccommendations of interested indl-
viduals, groups, and organizations re-
lating to nondiscrimination in em-
ployment on account of age; and

(3) provide for the acceptance and
processing of complaints of discrimi-
nation in Federal employment on ac-
count of age.

The head of cach such department,
apency, or unit shall comply with
such rules, regulations, orders, and
Instructions of the Civil Service Com-
mission which shall Include a provi-
sion that an cmployee or applicant
for employment shall be notifled of
any final action taken on any com-
plaint of discrimination flled by him
thereunder. Tcasonable exemptions
to the provisions of this section may
be established by the Commission but
only when the Commission has es-
tablished a maximum age require-
ment on the basis of a determination
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that age is a bona fide occupational
cualification necessary to the per-
formance of the duties of the post-
tlon. With resprc: ‘o employment :::
tae Library of Congress, authorities
granted in this subsection to the Civil
Service Commission shall be exercised
0 che Librarian of Congress.

(¢) Any persor. aggrieved may bring
a civil action in any Federal district
court of competent jurisdiction for
such legal or equitable relief as will
effectuate the purposes of this Act.

(d) When the individual has not
filed a complaint concerning age dis-
crimination with the Commission, no
elvil action may be commenced by any
individual under this section until the
individual has given the Commission
not less than thirty days’ notice of
an intent to file sucn action. Such
notice shall be filed within one hun-
dred and eighty days after the al-
leged unlawful practice occurred.
Upon receiving a notice of intent to
sue, the Commission shall promptly
notity all persons named therein as
prospective defendants in the action
and take any appropriate action to
assure the elimination of any unlaw-
ful practice.

1e) Noithing contained in this sec-
tion :hall relieve any Government
agency or official uf the respons!bility
to assure nondiscrimination oair ac-
count of agre in employment as re-
quired under any provision of Federal!
iaw. s amenced effective May 1.
197¢4)

EFFECTIVE DATE

Sec. 16. This Act shall become ef-
fective one hundred and eighty days
after cnactment iexcept (a) that the
Secretary of Labor may extend the
delay in cffcctive date of any provi-
sion of this Act up to an additional
ninety days thereafter if he finds that
such time is necessary in permitting
adjustments to the provisions hereof,
and (b)» that on or after the date of
enactment the Secretary of Labor is
authorized to issue such rules and
regulations as may be necessary to
carry out its provisions).

APPROPRIATIONS

Sec. 17. There are hereby author-
ized to de appropriated such sums,
not in excess of $5,000,000 for any
fiscal year, as may be necessary to
carry out this Act.
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AGE DISCRIMINATION IN EMPLOYMENT ACT
AMENDMENTS OF 1978

SHORT TITLN

Sxcrion 1. This Act may be cited as the “Age Discrimination in
- Employment Act Ameﬂdmem of 1978".

SENIORITY BYSTEME AND EMPLOYBE BENEFIT PLANS

Sxc. 8. (a) Section 4(f) (8) of the Age Discrimination in Employ-
ment Aot(of 1967 (29 04;3 wa(f) 5%) i amended by inserting
afa“t:v:':f ':;tz‘d loycca bmﬂ lan s or :n'}:% :nvohm-
gry nhnmeﬁt of P v‘mﬁ;y section 18(a) of this
Ao(t bb)coauae of the age of mch "id'mb (a) of this Aall
amendment made section (a) o section s

tabac oatouthcdatao;maotmcuto f this Act, ewcept that, in the

by a collective bargammg agreement whioh
1’: in eﬂect on September 1, 1977 which was entered into by a labor

organisation (as defined buec%d) (4) of the Fair Labor Stand-

a«h Aot of 1938), ¢md Aerwse be prohibited by the
amendment made by section 3(a) of this Act, the amendment made by

subseotion (a) of this section shall take e[ect upon the termination of
such agreement or on January 1, 1980, whichever occurs first.

APPLICATION OF AGE LIMITATION

- 8o, 3. (a) Section 18 of the Age Discrimination in Employment
Aot of 1967 (29 U.S.C. 631) is amended to read as follows:

“AGN LIMITATION

“Sta 18. (a) The prohibitions in this Aot shall be limited to indi-
uals who matkatlﬂysmofagcbutknthaa”yamojaga
m the oase of any personne ion affecting employees or
wluchumbimtothcpmvmm of seo-
ttou 15 of hu Act the prohibitions established in section 15 of this
OhWb imd«alcwhomatlmatwyeano/aga
“(0) (1) Nothing in this Act shall be construed to prohidit compul-
sory retirement of any loyeawhohaoattamdé‘by’y.cmo age but
not 70 years of age, a , for the £-year period immediately efore
re is employed m a bona fide executive or a kigh policymak
position, a} such employee is entitled to an immediate m/or[atab'z
annual retirement benefit from a pension, profitsharing, savings, or
deferred compensation plan, or my combination of suc plcmn of the
”7ploycr of such employee, which eguals, in aggregate, at least
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“(2) In applying the retirement benefit test of paragraph (1) of
this szbsectio'pn, zyf ”(gty such retirement benefit is in a form other than a
straight life annuity (with no ancillary benefits), or if employees con-
tribute to any such plan or make rollover contributions, such benefit
shall be adjusted in accordance with regulations prescribed by t
Secretary, after consultation with the Sccretary of the Treasury, so
that the benefit is the equivalent of a straight life annuity (with no
ancillary benefits) under a plan to which employees do not contribute
and under which no rollover contributions are made.

“(d) Nothing in this Act shall be construed to prohidbit compulsory
retirement of any employee who has attained 65 years of age but not
70 years of age, and who is serving under a contract of unlimited
tenure (or similar arrangement providing for unlimited tenure) at an
institution of higher education (as defined by scction 1201(a) of the
Higher Education Act of 1965).”.

b) (1) Sections 12(a), 12(c), and 12(d) of the Age Discrimination
in Employment Act of 1967, as amended by subsection (a) of this sec-
tion, sl:)all take effect on J anuary 1,1979. .

(2) Section 12(b) of such Act, as amended by subsection (a) of this
section, shall take effect on September 30, 1978:

(3) Section ]2(2? of such Act, as amended by subsection (a) of
this section, is repealed on July 1, 1982.

ENFORCEMENT PROCEDURE

Skc. 4. (a) Section 7(c) of the Age Discrimination in Emplo?ment
Act of 1967 (29 U.S.C. 626(c)) is amended by inserting “(1)” after
the subsection designation and by adding at the end thereof the fol-
lowing new paragraph :

“(2) In an action brought under paragraph (1), a person shall be
entitled to a trial by jury of any issue of fact in any such action for
recovery of amounts owing as a result of a violation of this Act,
regardless of whether equitable relief is sought by any party in such
action.”.

(8) (1) Section 7(d) of the Age Discrimination in Employment
Act of 1967 (29 U.S.C. 626(d)) is amended to read as follows:

“(d) No civil action may be commenced by an individual under this
section until 60 days after a charge alleging unlawful discrimination
has been filed with the Secretary. Such a charge shall be filed—

“(9 within 180 days a?tler the alleged unlawful practice oc-
curred; or

“(2) in a case to which section 14(b) applies, within 300 days
after the alleged unlawful practice occurred, or within 30 days
after receipt gy the individual of notice of termination of pro-
ceedings under State law, whichever is earlier.
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U, recewv such a charge, the Secretary tly mm/y
al;’;zrsm nzzed in such chgrbc as pracpectwa dcfemlanz

tion and shall promptl seek to eliminate any alleged unlawful

tice by informal met conciliation, conference, and persuasion.”.

(8) The amendment ma b paragraph (1) of this subsection shall
take effect with respect to civi actm: brought after the date of enact-
ment of this Act.

(¢) (1) Section 7(e) of the Age Dammmatzon in Emp o,yment Act
of 1967 (29 U.S.C. 6%6(e)) is amended by inserting “(1)" after the
subsection desi, ’iqmtwn and by adding at t end thereof t followmg
new paragrap

“(8) For the period during which the Secre is attemptm
effect voluntary compliance with re mamentcm?tlm Act through
informal methods of conciliation, conference, and persuasion pursuant
to subsection (b), the statute of limitations as provided in section 6
of the Portal-to-Portal Act o 41947 shall be tolled, but in no event for
a perwd in excess of one year.

(9) T he amendment made by paragraph (1 ) of this subsection shall

e effect witkh respect to conciliations commenced by the Secretary
of Labor after the date of enactment of this Aect.

FEDERAL GOVERNMBNT BMPLOYMBNT

8Sroe. 5. (a) Section 15(a) of the Age Discrimination in Employment
Act of 1967 (29 U.S.C. 633a(a)) is amended by inserting “who are at
least 40 years of age” ajter applicants ’[or amploymcnt” and by tn-
serting “personnel actions™ after “cxcept

(3) (Z) Section 3328 of tit. 5,7gnmd States Code, nlatmg to tem-

ments after age i re
PWTWM sis for oha;gtcr&’ of mdﬂmted States Code, ts
dy atri. out the item relating to t0 section 3388.

(e) Seotm&”&of title 5, UmtcdStata Code, relating to manda-

tory separation, is is amended—
(1) by atnlcmg out mbmtim (a), (B), (o), (B), and (e)

(8) ymda:gnatmg subsections (f) and (g) as subsections (a)
and (b), tively; and
s ing aﬂor nlbaectm (), as 20 redesignated, the fol-
cing new subsections Tas -
“(o Anmployuo thA ka Railroad in Alaska and an employee
(L citisen of t,thmtcd taucamplozcdmthohﬂumaof
the Panama Canal Company or the Canal Zone Govern-
comes (8 years of age cud letes 15 years of service in
Alacia or on the lsthmus of Panama challgc automatically se
Jrom the service. The separation ir effective on the last day of the
month in which the employee becomes age 68 or completes 15 years of
service in Alaska or on the Isthmus of Panama if then over ¢ tagc

TRe employing office shall notify the employee in writing of the dats
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of separation at least €0 days in advance thereof. Action to separate the
employee is not effective, without the consent of the employee, until the
last day of the month in which the 60-day notice expires.

“(@) The President, by Ezecutive order, may exempt an employee
from automatic separation under this section when he determimes
the public interest so requires”. .

(&) Section 8339(d) of title 5, United States Code, relating to com~
putation of annuity, is amended by striking out “section 8335(g)” and
wnserting in lieu thereof “‘section 8335(b)”. :

(e) gyection 16 of the Age Discrimination i Employment Act of
1967 (29 U.S.C. 633a) is amended by adding at the end thereof the
following new subsections :

“(f) Any personnel action of any department, agency, or other en-
tity referred to in subsection (a) of this section shall not be subject to,
or affected by, any provision of this Act, other than the provisions of
section 12(1)}w of t%z's Act and the provisions of this section.

“(g) (1) The Civil Service Commission shall undertake a study
relating to the effects of the amendments made to this section by the
Age Discrimination in Employment Act. Amendinents of 1978, and
the effects of section 12(b) of this Act, as added by the Age Dis-
crimination in Employment Act Amendments of 1978.

“(2) The Civil Service Commission shall transmit a report to the
President and to the Congress containing the findings of the Commis-
sion resulting from the study of the Commission under paragraph (1)
y this subsection. Such report shall be transmitted no later t

anuaf;{ 1, 1980.”.

(f) The amendments made by this section shall take effect on
September 30, 1978, except that section 16 ( 9 of the Age Discrimina-
tion in Employment Act of 1967, as amended by subsection (e) of this
section, shall take effect on the date of enactment of this Act.

REPORT BY SECRETARY OF LABOR

Skc. 6. (a) (1) Section § of the Age Discrimination in Employ-
ment Act of 1967 (29 U.S.C. 624) is amended by inserting “(a) (1)”
after the section designation, and by adding at the end thereof t
following new sentence : “Such study shall include—

“(4) an examination of the effect of the amendment made by
section 3(a) of the Age Discrimination in Employment Act
Amendments of 1978 in raising the upper age limitation establish-
ed by section 12(a) of this Act to 70 years of age,'

14(B) a determination of the feasibility of eliminating such
Uimitation;
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“(C) a determination of the feasibility of raising such limita-
tion adove 70 years of age; ,

“(D) an examination of the effect of the evemption contained
in section 18(c), relating to certain emeoutive employees, and the
evemption contained in section 18(d), relating to tenured teach-

m?mom\d.”.- ‘
(8) Seotion 5(a) of the Age Discrimination in Employment Act of
967, as so redesignated by {amgmph (1) of this subsection, as
amended by adding at the end thereof the following new pamgmp :
“(8) The Secretary may undertake the study required by para-
graph (1) g{ this subsection directly or by contract or other
b) Seotion 6 of the Age Discrimination in Employment Act of
1967, as amended by subsection (a) of this section, is further amended
by a&dingat the end thereof the following new subsection:

“() The report required by subsection (a) of this section shall be
tranamitted to the President and to the Congress as an interim report
not later than January 1, 1981, and in% form not later than

January 1, 1988.".

_ AUTHORIZATION OF APPROPRIATIONS
Src. 7. Section 17 of the Age Discrimination in Employment Act of
1967 (29 U.8.C. 636) is amended by striking out “, not in excess of
$5,000,000 for any fiscal year,”.
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definitions

ACCRUAL OF BENEFITS
In the case of a defined benefit pension plan, the
process of accumulating pension credits for years of
credited service, expressed in the form of an annual
benefit to begin payment at normal retirement age. In
the case of a defined contribution plan, the process
of accumulating funds in the individual employee’s
pension account.
ACTIVE PARTICIPANT

Individual who is a participant and for whom at any
time during the taxable year benefits are accrued
under the plan on his or her behalf, the employer is
obligated to contribute to or under the plan on his or
her behalf, or the employer would have been
obligated to contribute to or under the plan on his or
her behalf if any contributions were made to or under
the plan. For any taxable year of an individual in
which there have been no contributions and there
has been a complete discontinuance of contributions
under the plan under which the individual is covered,
the individual is not considered an ‘“active”
participant. An individual is not an ‘‘active”
participant under a plan (1) with respect to any prior
taxable year merely because he or she is given past
service credit for prior years of service, (2) with
respect to any taxable year of an individual beginning
after separation from service covered under the plan
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and before resuming service covered under the plan,
whether or not he or she has a nonforfeitable right to
benefits under such plans, or (3) for any taxable year
of such individual in which such individual does not
elect under the plan to participate in such plan. tem
3 does not apply in the case of an individual who
elects not to be covered under the plan and subse-
quently elects to be covered if, under the plan, such
individual can receive benefits based upon all prior
years in which such individual could have been
covered had he or she 80 elected, upon the payment
by him (or her) of an amount specified under the
plan for such prior years. in such case, the individ-
ual shall be treated as an active participant under
the plan for each such prior year with respect to
which such payment is made.

ACTUARIAL ASSUMPTION
Factors which actuaries use in estimating pension
costs, such as rate of interest on plan investments
and the rates at which pian members are expected to
leave the plan because of death or job termination.

ACTUARIAL EQUIVALENT
Benefit having the same present value as the benefit
it replaces. The amount of annuity or pension that
can be provided at the same cost as a specified
annuity of a different type or a specified annuity
payable from a different age. For example, a lifetime
monthly benefit of $67.50 beginning at age 60 (on a
given set of actuarial assumptions) may be said to be
the actuarial equivalent of $100 per month beginning
at age 65.

ACTUARIAL GAIN
Where the actual experience under the plan is more
favorable than the actuary’'s estimate.
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ACTUARIAL LOSS
Where the actual experience under the plan is less
favorable than the actuary's estimate.

ACTUARIALLY REDUCED ANNUITY
Annuity payable to an employee who retires before
normal retirement age in an amount less than would
have been payable at normal retirement age. See
‘Actuarial Equivalent.’

ACTUARIAL VALUATION
An examination of a pension plan to determine
whether contributions are being made at a rate
sufficient to provide the funds out of which the
promised pension can be paid when due.

ACTUARY
A person professionally trained in the technical and
mathematical aspects of insurance, pensions, and
related fields. The actuary estimates how much
money must be contributed to a pension fund each
year in order to provide the benefits that will become
payable in the future.

ADMINISTRATOR
(1) The person specifically designated by the terms
of the instrument under which the plan is operated;
(2) if an administrator is not so designated, the plan
sponsor; (3) if an administrator is not designated and
the plan sponsor cannot be identified, such person
as the Secretary of Labor may prescribe.

AMORTIZATION
Paying off an interest bearing liability by gradual
reduction through a series of instaliments, as
opposed to paying it off by one lump sum payment.

ANNUITY
(1) A contract that provides an income for a specified
period of time, such as a number of year or for life. (2)
The periodic payments provided under an annuity
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contract. (3) The specified monthly or annual
payment to a pensioner. Often used to mean
“pension.”’

BENEFICIARY
A person designated by a participant, or by the terms
of an employee benefit plan, who is or may become
entitied to a benefit under that plan, based on the
service of someone other than himself (or herself).

BREAK IN SERVICE
A calendar year, plan year, or other 12-consecutive-
month period designated by the pian during which a
plan participant does not complete more than 500
hours of service.

CASH-OUT
A lump sum payment to an employee of the
employee’s nonforfeitable interest upon termination
of service prior to retirement.

CASH SURRENDER VALUE
The amount available in cash upon voluntary
termination of a policy before it becomes payabie by
death or maturity.

CLASS YEAR PLANS
A plan with a five-year vesting schedule in which
each year's contributions vest separately. The
employee’s right to the employer’s contributions with
respect to any plan year must be 100 percent
vested not later than the end of the fifth pian year
for which the contributions are made.
CONTRIBUTORY PLAN
A plan to which participants contribute as well as the
employer. In some contributory plans, employees
wishing to be covered must contribute; in others,
employee contributions are voluntary.
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CREDITED SERVICE
A period of time of employment which is recognized
as service for plan purposes to determine eligibility to
receive pension payments or to determine the
amount of such payments.

DEFINED BENEFIT PLAN
A pension plan which specifies the benefits or the
method of determining the benefits, but not the
contribution, e.g., a specified amount per month at
retirement (flat benefit), a stated percentage of
compensation (fixed benefit), and stated percentage
of compensation times years of service (unit benefit).
The contributions under such a plan are determined
actuarially on the basis of the benefits expected to
become payable.

DEFINED CONTRIBUTION PLAN
A pension plan in which the contributions are fixed,
but not the benefits, e.g., a fixed amount contributed
for each hour worked or a fixed percentage of
compensation. Examples are money purchase plans
and profit sharing plans. Under ERISA, an
“individual account plan” (also called ‘‘defined
contribution plan”) is defined as a pension plan
which provides for an individual account for each
participant and .for benefits based solely upon the
amount contributed to the participant’'s account, and
any income, expenses, gains and losses, and any
forfeitures of accounts of other participants which
may be allocated to such participant’s account. The
amount of the retirement benefit is whatever the
amount accumulated in the participant’s account will
buy.
EARLY RETIREMENT AGE

An age by the terms of an employee pension benefit
plan, which is earlier than normal retirement age, at
which a participant may receive benefits under the
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plan. The retirement aliowance payabis in the event
of early retirement is often lower than the accrued
portion of the normal retirement allowance.

ELIGIBILITY REQUIREMENTS )
The term is used in two ways with different
meanings. (1) Conditions which an employee must
satisfy to participate in a plan, such as the
completion of 1 year of service with the employer
and attainment of a specified age, such as 25. (2)
Conditions which an employee must satisfy to obtain
a benefit, such as the completion of 10 years of
service and the attainment of age 65 for a pension.

EMPLOYEE BENEFIT PLAN
Any plan, fund, or program established or maintained
by an employer(s) engaged in commerce or in any
industry or activity affecting commerce, or by an
employee organization representing employees so
engaged, or by both for the purpose of providing
employees and former employees and their
beneficiaries any benefits specified in the definition
of employee welfare benefit plan or employee
pension benefit plan.

EMPLOYEE PENSION BENEFIT PLAN
Any plan, fund or program which was established or
maintained by an employer(s) engaged in commerce
or in any industry or activity affecting commerce, or
by an empioyee organization representing
employees so engaged, or by both, to the extent that
by its express terms or as a result of surrounding
circumstances, such plan, fund, or program provides
retirement income to employees, or results in a
deferral of income by employees for periods
extending to the termination of covered employment

~ or beyond, regardiess of the method of calculating
the contributions made to the plan, the method of
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calculating the benefits under the plan, or the
method of distributing benefits from the plan.
EMPLOYEE WELFARE BENEFIT PLAN

Any plan, fund, or program which was established or
maintained by an employer(s) engaged in commerce
or in an industry or activity affecting commerce, or by
an employee organization representing employees
$0 engaged, or by both, to the extent that such plan,
fund, or program was established or is maintained for
the purpose of providing for its participants or their
beneficiaries, through the purchase of insurance or
otherwise, medical, surgical, or hospital care or
benefits, or benefits in the event of sickness,
accident, disability, death or unemployment, or
vacation benefits, apprenticeship or other training
programs, or day care centers, scholarship funds, or
prepaid legal services, or any benefit described in
section 302(c) of the Labor-Management Relations
Act, 1947 (other than pension on retirement or
death, and insurance to provide such pensions) -
and these latter are holiday and severance or similar
benefits.

FIDUCIARY

(1) Indicates the relationship of trust and confidence
where one person (the fiduciary) holds or controls
property for the benefit of another person; (2)
anyone who exercises power and control,
management or disposition with regard to a fund’s
assets, or who has authority to do so or who has
authority or responsibility in the plan’s
administration. Under ERISA, fiduciaries must
discharge their duties solely in the interest of the
participants and their beneficiaries, and are
accountable for any actions which may be construed
by the courts as breaching that trust.
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FORFEITURE
Amounts contributed on behalf of terminated, non-
vested participants. In a pension plan, such amounts
must be applied to reducing future employer
contributions. In a profit sharing plan, such amounts
may be aliocated to the accounts of remaining
participants.

FULL VESTING
The form of vesting, either immediate or deferred,
under which all accrued benefits of a participant
become vested benefits.

FUNDING
A systematic program under which assets are set
aside in amounts and at times approximately
concurrent with the accruing of benefit rights under a
retirement system.

GOVERNMENTAL PLAN
A plan established or maintained for its employees
by the government of the U.S., by the government of
any state or political subdivision thereof, or by any
agency or instrumentality of the foregoing. The term
also includes any plan to which the Railroad
Retirement Act of 1935 or 1837 applies and which is

- financed by contributions regarded under that Act
and any plan of an international organization which is
exempt from taxation under the provisions of the
International Organizations immunities Act.

INDIVIDUAL ACCOUNT PLAN
See ‘'Defined Contribution Plan.’

INDIVIDUAL RETIREMENT ACCOUNT
Established by the ERISA, this permits employees
not covered by a governmental plan or an employer
sponsored plan to make annual tax-deductible
contributions similar to the Keogh plan. The IRA
entails the establishment of a trust or a custodial
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account. The trustee may be a bank, another person,
or an organization that meets IRS qualifications. The
key requirements are (1) the annual contribution
must be made in cash and cannot exceed $1,500, (2)
the entire value of the account must be
nonforfeitable, (3) no part of the funds may be
invested in life insurance contracts, (4) the assets in
the account cannot be commingled with any other
property, and (5) distributions must be made in
accordance with restrictions imposed by the law.

INSURED PLAN
A plan funded by means of contracts with an
insurance company.

INTEGRATION WITH SOCIAL SECURITY
The benefits of the employer's plan must be
dovetailed with social security benefits, if the plan
provides for such integration, in such a manner that
employees earning more than the taxable wage base
will not receive combined benefits under the two
programs which are proportionately greater than
benefits for employers earning less than the taxable
wage base.

JOINT AND SURVIVOR OPTION
A provision under the ERISA that when a plan
participant reaches normal retirement age, or early
retirement age if the plan had one, he/she must be
allowed to choose in writing that the spouse not
receive a survivor annuity if the participant dies
before the spouse. The survivor annuity will
automatically be provided if the participant does not
choose against it, and meets the qualifications. The
life-time pension benefits of the participant electing
to have such a survivor annuity are then reduced
accordingly to provide for the survivor.



139

KEOGH PLAN )
Also know as an H.R. 10 plan, this allows a self-
employed individual to establish a qualified pension
or profit sharing plan, but with certain restrictions
and limitations. The amount a self-en ployed
individual can contribute for his own benefits is
limited to 15 percent of eamed income, not to exceed
$7,500 per year.

LUMP SUM PAYMENT
Payment within one taxable year to the recipient of
the entire balance payable to the participant from a
trust which forms part of a qualified pension or
employee annuity plan.

MONEY PURCHASE PLAN
A plan where the contributions are fixed. A type of
pension plan in which the employer’'s contributions
are determined for, and allocated with respect to,
specific individuals, usually as a percentage of
compensation. The benefits for each employee are
the amounts which can be provided by the sums
contributed for him or her.

MULTIEMPLOYER PLAN
As defined by section 3(37) of ERISA, (A) the term
“multiemployer plan” means a plan (i) to which more
than one employer is required to contribute, (ii) which
is maintained pursuant to one or more collective
bargaining agreements between an employee
organization and more than one employer, (jii) under
which the amount of contributions made under the
plan for a plan year by each employer making such
contributions is less than 50 percent of the
aggregate amount of contributions made under the
plan for that plan year by all employers making such
contributions, (iv) under which benefits are payable
with respect to each participant without regard to the
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cessation of contributions by the employer who had
employed that participant except to the extent that
such benefits accrued as a result of service with the
employer before such employer was required to
contribute to such plan, and (v) which satisfies such
other requirements as the Secretary may by
regulations prescribe. (B) For purposes of this
paragraph (i) if a plan is a multiemployer plan within
the meaning of subparagraph (A) for any plan year,
clause (iii) of subparagraph (A) shall be applied by
substituting 75 percent’ for **50 percent’” for each
subsequent plan year until the first plan year
following a plan year in which the plan had one
employer who made contributions of 75 percent or
more of the aggregate amount of contributions made
under the plan for that plan year by all employers
making such contribution, and (ii) all corporations
which are members of a controlled group of
corporations (within the meaning of section 1563(a)
of the Internal Revenue Code of 1954, determined
without regard to section 1563(e)(3)(C) of such
Code) shall be deemed to be one employer. Any plan
which does not meet this definition is not a
“multiemployer plan’ under ERISA. A plan to which
more than one employer contributes, but which does
not meet one or more factors enumerated above is
sometimes referred to as a ‘‘multiple employer’ plan.
NAMED FIDUCIARY

A fiduciary who is named in the plan instrument or
who, pursuant to a procedure specified in the plan, is
identified by a person who is an employer or an
employee drganization with respect to the plan or by
such an employer and such an employee
organization acting jointly.
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NONCONTRIBUTORY PENSION PLAN
One in which the employer pays the entire cost of the
pension. '

NONFORFEITABLE PENSION BENEFIT
A claim obtained by a pension plan participant or
beneficiary to that part of an immediate or deferred
benefit which arises from the participant's service,
which is unconditional and which is legally
enforceable against the plan.

NORMAL RETIREMENT AGE
The age, as established by a plan, when retirement
normally occurs. Since unreduced social security
benefits are available at 65, that is the most common
normal retrement age. ERISA defines ‘normal
retirement age’ as the earlier of (A) the time a plan
participant attains normal retirement age under the
plan or (B) the later of (i) the time a plan participant
attains age 65, or (ii) the 10th anniversary of the time
a plan participant commenced participation in the
plan.

PARTICIPANT
Any employee or former employee of an employer,
or any member or former member of an employee
organization, who is or may become (or whose
beneficiaries are or may become) eligible to receive
a benefit from an employee benefit plan.

PENSION PLAN
A plan which provides retirement benefits by the
purchase of insurance or annuity contracts or the
establishment of a trust fund, or a combination of
both.

PLAN SPONSOR
(1) The employer, in the case of a plan established or
maintained by a single employer, (2) the employee
organization, in the case of a pian established or
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maintained by an employee organization, (3) the
association, committee, joint board of trustees, etc.
In the case of the plan established or maintained by
two or more employers or jointly by one or more
employees and one or more employee
organizations.
PLAN TERMINATION

Describes the final phase of an interrupted pension
program. Essentially all participants must vest
100 percent. However, assets will have to be distrib-
uted according to the plan formula. No money may
return to the employer, except in the case of an
actuarial error.

PLAN TERMINATION INSURANCE
Insurance to protect defined benefit pension plan
participants from loss of pension benefits due to
tailure of employer to properly fund. This is
administered by the Pension Benefit Guaranty
Corporation (PBGC).

PLAN YEAR The calendar, policy, or fiscal year by
which the records of the plan are kept.

PRIVATE PENSION PLANS
Pension plans established by private (in contrast to
governmental) agencies, including commercial,
industrial, labor, and service organizations, nonprofit
organizations, and nonprofit religious, educational,
and charitable institutions.

PROFIT SHARING PLAN
A plan established and maintained by an employer to
provide participation in profits by employees or their
beneficiaries. It includes a definite predetermined
formula for allocating contributions among the
participants and for distributing funds accumulated
under the plan.
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PROFIT-SHARING RETIREMENT PLAN
A program where the employee’s retirement benefit
is based upon the employer’'s contributions to a fund
and the eamings of the fund. The employer's
contributions are based in a formula related to
profits.

QUALIFIED PLAN
A pension, deferred profit sharing, or stock bonus
plan that meets the requirements of section 401(a) of
the Internal Revenue Code of 19054 and the
applicable regulations. Such IRS approval qualifies
the pian for favorable tax treatment.

ROLLOVER
See ‘Tax-Free Rollover.’

SAVINGS PLAN
A plan requiring the participants as well as the
employer to contribute. The ordinary contributory
pension plan is not normally considered a savings
plan because the employee has no choice as to how
much he or she shall contribute. Savings plans
generally provide a range of contributions. Savings
plans can be combined with pension or profit sharing
plans. Where the employer's contributions are in the
form of company stock, the plan is known as a stock
bonus plan. “Savings plans” are also known as
“thrift plans.”

SERVICE
Employment taken into consideration under a
pension plan, including paid leave and periods for
which back pay are due.

SOCIAL SECURITY
Federal program of oild-age and related benefits
covering most workers in the United States.
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STOCK BONUS PLAN
A plan established and maintained by an employer to
provide benefits similar to those of a profit sharing
plan, except that the contributions by the employer
are not necessarily dependent upon profits and the
benefits are distributable in stock of the employer
which is to be shared among employees or their
beneficiaries, such a plan is subject to the same
requirements as a profit sharing plan.

STOCK PURCHASE PLAN
A deferred profit sharing plan which provides that an
employee’s share of the fund may be invested at his
or her option in the employer’s securities, insurance
contracts, or governmental obligations.

SURVIVOR ANNUITY
See 'Joint and Survivor Annuity.’

TARGET BENEFIT PLAN
A defined contribution plan for which contributions
are based upon an actuarial valuation designed to
provide a ‘‘target” benefit to each participant upon
retirement.

TAX-FREE ROLLOVER
A new provision under the ERISA permitting
employees to safeguard distributions to and from
qualified plans and IRAs from taxation at present.
Rollovers can occur from: (1) A qualified plan to an
IRA, (2) an IRA to a qualified plan, or (3) an IRA to an
IRA.

TERMINATION
See ‘Plan Termination.’

THRIFT PLAN
See ‘Savings Plan.’
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VESTING

A plan may provide that an employee will, after
meeting certain requirements, retain a right to the
benefits he or she has accrued, or some portion of
them, even if employment under the plan terminates
before retirement. An employee who has met such
requirements is said to have a vested right. Voluntary
and mandatory employee contributions are always
fully vested.

WELFARE PLAN

A plan which provides medical, surgical, or hospital
care or benefits in the case of sickness, accident,
disability, death or unemployment; it may also
include other benefits such as vacation or
scholarship plans.

Source:

What You Should Know About the Pension

and Welfare Law--A Guide to the Employee
Retirement Income Security Act of 1974, U.S.
Department of Labor, Labor-Management Services
Administration, Pension and Welfare Benefit
Programs, January 1978
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