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Since all human relationships are conditioned in some ce ;-rec by

what has occurred in times gone by, it is not surprising that the concept

of past practice eercises ech a profound influence upon the determira-

tion of labor disputes submitted to arbitration. loreover, because

arbitration is, at least in part,, an adversary proceeding, it is to be

expected that the disputants' attitudes toward past practice wilIl depend

in large measure upon the bearing it has on the outcome of a given con-

troversy. Thus, it is not uncommon for an employer or union to elevate

an arguzaent based on past practice to the level of constitutional authority

in one case and to dismiss the same argument, made by its opponent in

another case, as the maundering of an addled mind. Sometimes the same

two disputants will reverse their respective positions on this question

in succeeding cases, th(reby demonstrating that even an arbitrator's life

has its occasional amusements.

The parties to an arbitration havej of courae, a great advantage

over the arbitrator in this respect. No one really expects them to be

consistent, and anyone so temrarious as to point oLt contradictions in

their positions with respect to past practice will almost certainly be

beaten over the head with Emerson's well-worn aphorism that a foolish

consistency is the hobgoblin of little minds. If, as seems increasingly
to be the case$ the disputants are represented by attorneys, or by lqmn

who behave in the way they think attorneys would behave under the circumstancess

any suggested impairment of the right to ake alternative-inconsistent

arguments will bek iakin to trason.
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(). t;7C3'4 ii ioxiTw -cfe past pract.LC u'j oe

.djuui.cU-1-lon. Thiat expectation., eminently reasonableo though it may be,

Is onaetiUos diff.icult to satisfy, because the arbitraetor's enphasis or

dec-.iDrhais of past practice frequently is based on factors or feelings

v-tJiich am not clearly articulated in his opinions. It is obviously

xmp sibl2 v-rithin the scope of this paper to attempt anything like a

coniipr-ohoxsive analysis of the concept of past practice in arbitration.

The task hLva set for myself, therefore, is to illustrate and to discuss

in Cdet-ail iust a few of the uses and abuses of past practice in arbitra-

`2.onl0 Let me hasten to add that these observations are based almost

e*Xclu3iYely on ry awn experience and do not purport to represent the weight

of authority waong arbitrabors.

I'

Custo=, declared Montaigne, ought to be followed simply because

it is custom, and not because it is reasonable or just. This dubious

principle has achieved its bigheat e-xemplification in the Historical

JDiSferential, that sacred cow of wage arbitration. In its purest form

this differential has no justification other than that it is a custom

whereof the memory of man runneth not back to the contrary. If Widget

Builciers hiave alwvys been paid five cents per hour nore than Gismo

Makers in a particular locality or industry, then woe betide the arbitrator

rwho upsets that established relationship. In such cases the arbitrator

must operate within the limits fixed by past practice, even though the

I 1-Esa, Book Is Ch. X
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er:;.aI'shtald be disposed of on its mierits bj the arbitratoro, hu) would

te ;:oll1 acdvi?sc I think, to lot it aloneQ, Qui-e apart from thc truth

or Lalsi4ty o7 "MontaigroI s assertion, one must accept the fact that condi-

tio:s so £irmly imbedded in the cale of custom, if they are going to be

altte-iedi aze better changed by the parties themselves than by some outsider.

Ieiually controlling in grievance arbitration, it seems to m,, is

a conoistent past Dractic3, when the collective agreement is silent with

respect to the issue in dispute. Such a situation represents the happy

coincidence of custom and common sense, and few would disagree that the

past actions of the parties have bespoken their intent as clearly as if

they had spelled it out in their written agreement. Unhappily, the

arxbvitrator seldom. encountei'a so clearzcut a case; more often he finds

i complicated 'by a variety of considerations, several of which merit

£utther discussion.

One of the most interesting and difficult situations which arbitra-

tors frequently encounter is that in which a consistent past practice is

at variance with the plain meaning of the pertinent language in the

collective agreement. Let us take as an example an extreme case in which

the seniority provision of a collective agreement provides as follows:

Vhre skill and p1Vsical capacity are substantially equals
seniority shall govern in the following situations only:
promotions, downgrading, layoffs, and transfers4

Suppose that the consistent practice for the five years immediately pre-

ceding the grievance has been to treat seniority as the controlling

consideration in the assignment of overtime work, and that the dispute
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74 'Ul_ ^ ) \ th problemmE; ona- of aj,p3jing the a.gr-z acegciin to their

c.r ".I- ;rcntc;. This approach assno,s of couroc-, tWcIt There wcs

such .^< ori.gin; -intention wni.Ui res&,-ectit ther Suzbject of the bitrcitiorl,

ci ¢'>- Tht quezt`ionable propcsition to whiieh T Shall pii sently re+urn.

t^G.Cr::;); te.r promise for the moanent, howaver, _emust as]: how orie do-es

dte'r&.neJ oricginal intEnt. Many arbitrators take the position th31at,

;.v^corq! to th>e lawv of' contracts, the partieu' tent must be c:eteoxrnined
4 tc "pla:in meaning" of the pertinent language of thz a,greomecnt, and

Vna--r'-the lanys.vge is tUneAiguous, the past pract iceo un-der the agree-

:t->sl;. ; _;zles ' t Thlere axe two recasons, however, wi.,ch argu.e against

*rxd ca trcsat^,rat of the problen. In the first place, a collective

cIaC -gYtt i some-th-invg quite dIfferent froL; a li'fe insurance contract

?.t>s c-rtJ Cfor the purchase and sale o gcoods. It is bout a means

t .fncr2 end,s asT.arryS'hulman has so aptly observed.,
'Ete object1.= of collecXtve bargaining is Inot the creation of a

pw.eyec-t4;nngyul agreemenA-a thing of beauwty to please the
oC{. Of tlhe malost cxtacting legal draftsmant Its object is to pro-
zw.cce thbc partiet1 present and futUre collaboration in thle enterprise
Uc-cn. vhich they are dependent.2

*n k'lte seco?n 1urce, even the construction of cormrcrcial contracts

is 81a3w zi;UoxfleirUle as is cc1monly supposed. RCferring to the familiar

2 * "Thens Role of Arbitration in the Collective Btargaining P-rocess,,I
Cr'lGlec- tive _r, in

A d AA tration (Los Angeles: institu-te of Industrial
t.5 n XiCS, UC, ls 51 9), po 23.
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kS..;J.:OE",'' O-w*4T.:.C clue3. They fcvquently suj-5gtthat t1oples,

4;8oxib 5;r; to a cb: lusion co=on 8iorg in-e:>>per.ienc dftSScn3tCS, t.o.5g2$t

.tL_r W v..cJ a'ng everyr possible contingency tavt migitht arise i nthe

appLI cc i.o nI th seniority pr.Inciple, arnd that they sivniply overlookoed

the :-'oblee-m 'f aisigmzni nt of overtimeo

Ancot hcr possibilit'y is thslat the parties iuerely intended to covor

im the azreeren;, those situations which they had alrevdjy experierced,

C-Mnc Vit>st Jt.-h" troublesmaking word. t"onlyp'" was added at the last momient

ay za over-zeaJous drafusmano Anyone fa.miliar with collectire bargaining

c,:oentS. knoTws hor poorly written they are or the average, and that

o>* cdiocfV ont tro,b1esome £oatux'ns of those agreements is the inara

W.>. L)4A,C *inconf5ste;iit use of words that have a precise and co,.only

;Aa~c;-d>a.n:>g in%6

A1,third e.q)3anation might be that the parties simiply adopted,d th

L".Uv2D<- c :;c-3, 4i agreement negotiated by the utnion with anothier

)^*si)CJO^;,orC by -QtyQhe eiplopLyer with another union, or by soman other parties

..oeti-c0. _Tndr any of tlheze circurnstances there virtl'd be a definite

h::c>3JheodthCCatte problem presented by the lhpothetical case irfas ne!ver

d-ICvC11-4d VAt =Ay t"L2e during negotiations*

It aori to t.,m therefore, that even so formidable a word as

iJ in our hypothetIcal case should not be alloed to preclude a

,ez ra' on of the employer'7 s consistent nast practice.oTh same may

be Said about thb parties' failure to arend the agreement in any of the
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~.ct:24 x-.LP;-a in a! o I nrt&>n3; are notx oritkr ni:k t2y+; tho

tWLc^r&t.^.c; by botha eployern"d unions of inacui<at crbdar UCus

la~:,,uae a.d1 obsoote provisions ia notoricus. T fefai'ur to amend the

a;ree;mntl s aa to makce it conf'om to actu&l practice may- inp,y no rmore

thaan th;at both sides thought the dangers of reopening the agreement

oxeceded any good thcat might result*

Aned so I conclude that in this *rpothetical case the employerts

con.sistent pasct practice is not only relevant but controlling. 1any

will at once protest, homrver, that tbhis conclusion completely ignores

the prohibition against adding tog subtracting frxaa or modifying any

provision of the, agmement. I have no doubt that some, perhaps most,

courts wa;ould so hold if they were called upon to pAss upon the question.

venritheles3., the conclusion can be defended on the ground that it does

not altor the aA-rcmcn,'t but merely takes note of a modification that

h. .Jz7oacd.y boon mi-ade, either by, the parties jointly or by the employer

Uilcnt~fy, 4r To hold othervwise would,, it seems to me, give a truly

dostt''@r.c.tive literalness to the prohibition.

LInother question that immediately arises is, for how long should

ithiel pNa-t practice be considered controlling? Is the employer bound to

adYerc to itt for the life of the agreement, absent the union2s consent

to its aR;vandorzent?5 The answer to that question depends upon the nature

5. or12O purposes of this analysis, I am malcing the ixmobable assump.
ticrn thzat the arbitrator would be charged with deciding the question of
I\itur'e practice under the agreement, as well as the instant grievance*
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axs ev donos xt tacit agre=nt s;t-6;xtogor the

oar's; o:. ,the?iert jt i<Othe si..piy be treated as a course of conrIuct,

¢.X.ai>tOrxTc.Ly elab-zrked upon by the employer, which he c.-mnot ab'2anldon wvihout

This type of situation call-s to nind a cextair. cl=s of bonus

c cs i. vu1* i-cht thhe facts are typically as follows: the employer has,

on a p vs23rvoluntVary basis, paid a Christmas bonus each year for the

last five or ten yearso In the current year he announces dj.scontLnuance

of the bonus, ca d the union contests his right to do so* A number of

suc-h cases arose during 'orld Wiar II,irhen discontinuace of the bonas

.3as ohallengod on thle ground that it constituted an illegal waage decrease.

hle an-elog be'vween thhis type of bonus problem and our hJypothetical case

is, of courzs, far from a perfect one; but the following excerpt frcrn a

Nat.Lonal YThar Labo. Boaxd opinion in a bonus case maty be applicable to

both situations:

For th1e cn,ployeel-s conception of h-is wage or salary qui-te
na-t,urally arnd properly arises not only from the obligatory
practlice of the employer, but from the latter's voluntary acts

-r;1l.Tloft employee' expectations are strngthened by
re.etition of the voluntary act and..o 7o the extent that the
e.riTployer by repeated voluntary action has raised the reasonable
cE;ec,tatioons of his employee he has fettered his own discretion.

Irl some. respects the quoted language would seem to apply with

cvsr2. s.ongor .force to working, conditions than to bonuses, since the

latts r mzq be affected :ry a greater number of factors, such as profits,
busincss cu-0°ook, and the like. Certainly a continuous practice over a

l£ivcyear period of granting overtime assignments on the basis of seniority

- 0 oai1 .. ? h ()
Vqrl N i n e . 12 *R*F 417o 418 (1943)o
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`!3LtQ0'OCL.Ldtocrca'o i'.,e resonab:Lle o pcAt1on'.`~v -~1 o3,

con aIuc. izitil ch2~ by rautuI'2. aoz'eement of' h piartices. on the

S;jAcr 1-mr1ri. the arbit1rator were to conclude that the past pracULOi of'

+^s<igninS o7cvea'tzTixe, reea-rdless of its consistency vind duration, was

x4i~atorly institutcd by thze employer without consultation with the

ixor,, 1:e wouLd be jt:stified, it seems to re, in ruling t4hat the employer's

afttemted abandonxmonlt of' past practice, Anile not allo-able ir this

partUula.r case, should be recognized as sufficient nottice of a change

In futture practice0

I havre devoted considerable attention to the pt'oblems raised by

rar hrypothctx"cal case because it seems to me that it represents one of

;iw few instAne:v s in vhich the use of the concept of past practice is

uncso.aplicatd by a confused factual sitatim, In most cases in which

t6.e question arises, the critical problem is to determine the effect of

a seerninrgy iniconsisttc' past practice upon an amoiguous or inconclusive

proviision in thes agr.'eernento

1jet usv, then, briefly explore this mom usual type of problem,

again using a hypothetical case to point up the issues. Suppose that

a cha:xCnir-h4s a list of plant rules, incorporated by reference in the

colleCti.vto agreeiaent or actually aopended to its which specifies a

var:iety of offenses for which employrees may be eiLther disciplined or

dCiJ.schiagcdo Suppose further that one of those offenses is '"repeated

and unaxcuscd ab7-sence."1 Finally, suppose that the companW discharges

cmployoe X"alle;afor repeated a-nd unexcused absences and that he challenges

the ti on t-;o grounds: first, that the charge is untrue; and second,

that oven if true, the penalty is too severe* For the purposes of this
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S;--Os;1zS2LfcsCo hoever, t1at'durint; thice last YrEC.l, t&r'the S8zio

a..le,Itcina IiiaC has taken onaly: mJild disc:pl39 aynactizy., o:'nc3 c &t all,

:i,6.-ZS loyc.-3107GeS 1,ar^i Sitz:L, Dash,l w` r'ies. ad t, burt h..as teiminated

ou.1o'pc^" Colej Sewaturd, zud Aloa:andera And Just to mniie thingz a lit5fl

noze dif -cul2t for th.0e arbitzratoxr, lc t us suppose h-.e findcs that the union

d.d not appeal the cases of the three discciar;ed emploees to arbLtrationz.
Fkv';r the arbitrator vill1 naturally be interested to learn the

di _c'.ex,-c if anyp between Wlallen's case and the eight othe-s cited

for coninariisoon. If his lulck holds tru.e to form., the unfortunate man nL 11

bc, fcred to co-acludo from the evidence, first, that the absentceisma of

ttro 01 the three discharged emsnployeea was less aggravated than that of

thrme of the five ernployrees who received little or no discipline,, and

sacoxrCl, that 1'.allen's cmployment record is neither the best nor the worst

of t.h- groupe , but sowioihere in between. Moreover, he wil1 find no

:i i idic ition of bad Pft*th on either side0

Cor2ro)xred by such a situation, the aroitrator rust PWake one of

tbhose recciions whiAch he will pxobably fret about for some -imo afterward,

wondode.r-in.g winethler his judgment was soundo In effect, he must choose

bctJmcen -two conflicting arguents or philosophies, each of iwhich carries

Some. pcrtua"3i"roe force. Th'e union will probaboly contend that the plant

rule io not conclusive, since it provides -for either discipline or dis-

zissal; that-$ the coWany has been arbitrary and capricious in its

ainistration- of the rule; and that terminatiat in this case would

constiLute a gross forrr of discrimination against Wallen. The company's

arauient -would in all likelihood stress the valuo of individual appraisal,
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as op-oozcd t-s &iiP Zle:zble and .nifsrm tt ,.t , .'2nL vi.oJti... o:^

^ vLz.^ t.' wYzmuld defend its. rig'nt oatssoe-aS varyit1ng Thlzi;sz c-f

.c:i.zcipll:t in 8~rv-aenratly s4m-i lar cases, £o long as nnydifyerences in

tresatscnt i .:cz hczod on its inforvnd judoment and not upon invidious or

i rr 7vatt coi.d.?-;!erations, Do7otless, itw1;ould vigorouisly opoose the

cc tut:'.iti oz *-thatc ±t nau be prevented from taking justiialble punitIve aotion

simply becacase o'C past leniancy.

It seenis to mwe that there is no single correct solut,iLoJ. of this

pVt'L I cLnL I suspect that may of us have at orne tine or annother

Ccei:dc-d cascs in acc.ordance with each of the theories outlined above.

t.bve-r theoryr is followed, the decision is apt to have far-reaching

a,Jlfc;r.tGSfor it zzay determine the future policy of disciplinary action

inC -thze p^wtaL'ib.CjQS W>l.hether he ;d.1hes it or not, therefore, the arbitrator

.n£ay Zndthatnldt e ue- he nRes of the past will have a controlling

itI^E1ncO.r on 4u; !>' ;,

fThero }is a strong ajpjeal in the arument frequently dvaxced by

oni.- tht ttic violation of a company rule which has been frequently

o-1orclookocd ihn the past is not in itself a sufficient justification for

Ct.scio7.lILo. Ab oclute consistency in the hasndling of rule violatinn is,

os cc- se, a> impossibility,,> but that fact should not e-xcuse random and

cot;pJeatt minnsistent disciplnax practices, This is particularly

timne i.v 1rge p)l4ants, wlhere relationships betrween managers and employees

tend to be zmpcroa.l and decisions regarding discipline are apt to boe

mide,,7 a tively large number of supervisorso I recall a grievance

in 'xhich an' cai.ployee received a two-day layoff for violating a plant rule



cinr. in 4te a:Ls2olos. The ur-z. prode-cd (3-iQz iii.:.i.ig

>At ; 'his x'ule ha-A ri the paeSt been as honorod i.n t1 e b.'c2a1h ea iJn t

oc,.crvainc, It wm'.s also able to shocw, that on the vexy daththat the

grxicvarxt had boern caught, another employee in a different departen't had

also btejen caught runnimg in the sarim aisle and had been 3zt off riith a

verbal repriraxid by Iii supeurvisoro In cases of this nature an arbitra.-

t;.ion dec-ivion upholding thodisciplinazy penalty seems wrong in prInciple

and destrotiucvt.re to the parties' present and future collaboratAon in the

enterprJ±se.

On the other hand, there are many circumstancos in 'dhich the re-

cjuqi2rezent of a uniform past practice as a necessary condition. to the

uph)'aolding of discipline for violation of a plant rule can do an equal

cmnmAnt of damaLe to the collective bargaining relationship. Consider

thcse tro-ablescme. cases arising out of theft of company property. Some

of youg I an suxe, have had cases simialr to one I recall in w1iich the

union ch.allen,;ed the discha:rge of an employee for stealing sorne scrap

ari.terlT4 e tlheft was admitted, but the defense was thzat on three or

.four past occasions emplxyees caught stealing property of greater value

had 1'eived onl.y disciplinary layoffs. 1'ihat the union failed to consider,

hao=er, .va first, that in the earlier cases referred to the individuals

had a.?ll beeneIiiployed for mxiy years and were neazing retirement, and

scoritd, that mi a number of other cases the offending employees had been

dischargcd. The record showed, in my opinion, that the company had done

its b-est to maintain the principle that thieving employees would be dis-

charged, bout had also sought to temper Justice with mercy when termination

vr'ould have resulted in a substantial forfeiture, such as the loss of a pensiono



Tho foregofig Gx-ax2les c.Nu2Ld be multiplied Man-tL'- lTiw.t thcy

sugest to ma is that arbitrators, in considering t.e eofTcts of past
practL3ice. must be carful to avoid confusing unifortity vrith consistency.
A consistency of purpose and of method ziay well produce a diversity in

results, stemming frcm differences beti4ieen individual perso&alities and

situations. To pzut the matter another way, it is not the fact of seeming

inconsistency in. past practice, but the cause of it* that ought to engage

the arbitorator's attention* Vlhat appe-ars at first blush to be an arbitrary

and cC-.pricious adminiJstration of a rule may prove on closer inspection

to be a flexible and humane application of a sound principle to essentially

different situations.

AS I stated at the outset of my remarks, I cannot within so limited

a compass even attempt to deal with al the multitudinous problems associated

w'it the concept of past practice in arbitration. My purpose has been,

thnrefTre, to t-ry to present a few meaningful ideas on the subject, based

largely upon my o-em experience. These ideas may be briefly recapitulated,

a.s follovws:

First it would appear that in wage arbitrati.on past practice is

a reritable tyrant. 'hen i.t comes to such things as historical differ.

ertials, a page of history i9, in Holmes f liar phrase, worth a volume

of logic* I doubt that arbitrators can or should do much about this

situation, and my advice would be to relax and enjoy it.

Second, in grievance arbitration, there is frequently only an

illusory safety in basing a decision upon the "plain meaning" of' contract

launguage, without regard to past practice. Coll.ective bargaining agreements,



ac~ ~ ~ c~' to oThorv, LArc not su.wcejptible oC' t1le Scrime typo of.

te::i;B.al tge3sis ao is cotdaronry indulged in hiilyhigly technIncal legal

ii:rtruEtnbsn; but e-en in the case of tlhe lattera courts 1fre.quently adopt

more £exlbleU constructions than is coronly supposedo

-ir.d, there is an obvious and not entirely rmconcila&lo conflict

betw. een thetiieory that a rule, to be enforced, mtist have been consistently

applied in the past and the view that if the rule is clearly stated, the

employer shouild ha-e considerable flexibility in applying it to individual

casoj. .that I have tried to sos1r is that botlh approaches have sone validity,

xdl thlat, especially in disaciplinary cases, the conflict can be at least

partial.llr avoided if arbitrators will direct their attention to consistenc-

of purpoee ratherthan to uniformit of results.

In conclusion let me say that while the foregoing discussion has

been based largely- on myy awn experiences, I am not urmindfal of Oscar

allde' o bitter epigram that experience is the name overjone gives to his

mItaI.stakews. Reject, if you will, the arguments that I have advanced; but

do not dc-xbt thkit past practices have great value for the arbitrator

who knmows hovt to use them.

BenJamin Aaron
Insti.tute of Industrial Relations
University of California, Los Angeles


