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Foreword
The Institute of Industrial Relations is pleased to offer, as the fifth in
its Monograph Series, Law and the National Labor Policy, by Archibald
Cox. In substance this volume constitutes a series of five lectures on this
topic that Professor Cox delivered at the University of California, Los
Angeles, under the sponsorship of the Institute of Industrial Relations
in November-December, 1959.
Archibald Cox is Royall Professor of Law at the Harvard Law School.

He is a distinguished authority on labor law who has written widely on
that subject. Professor Cox is the author of the Massachusetts anti-
injunction and arbitration statutes. He served as Chairman of the Ad-
visory Panel on Labor-Management Relations Law to the Senate Com-
mittee on Labor and Public Welfare. He was the principal adviser to
Senator John F. Kennedy of Massachusetts in drafting the Kennedy bill,
one of the main antecedents of the Labor-Management Reporting and
Disclosure Act of 1959. Professor Cox discusses that statute at length in
Law and the National Labor Policy.
The Institute is grateful to the Division of Research of the Graduate

School of Business Administration at UCLA for a grant to underwrite
the publication of this monograph. Mrs. Anne P. Cook edited the manu-
script. The cover was designed by Marvin Rubin.
The viewpoint expressed is that of the author and is not necessarily

that of the Institute of Industrial Relations or of the University of
California.

BENJAMIN AARON, Acting Director
Institute of Industrial Relations
University of California, Los Angeles
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Preface
These lectures were delivered at the University of California, Los An-
geles, in November and December, 1959, under the auspices of the Insti-
tute of Industrial Relations. The text has been slightly revised in order
to correct inadvertent errors. The second lecture was too long for
complete delivery. However, I have not attempted to change the style
from what seemed appropriate to oral delivery, nor have I delayed
preparation of the manuscript in order to take account of developments
between the delivery of the lectures and February, 1960, when they
went to press.

Since the lectures attempted to present a rounded summary of crit-
ical problems in the development of the national labor policy, they
deal with subjects which I have discussed in more detail in scattered
publications. I felt free, therefore, to draw upon my earlier writing
where it was pertinent to the subject at hand. The fourth lecture draws
heavily upon my article "Reflections Upon Labor Arbitration," 72
Harv. L. Rev. 1482 (1959). Since the second lecture was prepared
contemporaneously with a paper delivered before the Labor Law Sec-
tion of the Minnesota State Bar Association, some parts of it also appear
in 44 Minn. L. Rev. 257 (1959).

I am indebted to the Institute, especially to Acting Director Benjamin
Aaron and Associate Director Irving Bernstein for making available
both the time and facilities required for the preparation of these lec-
tures and to the staff of the Institute for their assistance in preparing
the manuscript for the press.

Archibald Cox

Langdell Hall
February, 1960
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Chapter I
The Evolution of Labor-Management
Relations Law

To understand our labor laws one must comprehend the genius of our
labor unions. The basic urge which leads men to organize, the spark
which gives labor unions life and the power of growth under favorable
conditions, is the human drive toward self-advancement. During the
past century the industrial revolution and the disappearance of the
frontier transformed the United States from a nation of farmers, arti-
sans, and shopkeepers into a community of wage earners, many of them
laboring in mines, mills, and factories. The same forces brought to-
gether vast corporate aggregations of property. The individual worker
lost the power to bargain effectively with his employer. Job security
became a major worry because employment provides the wage earner's
only source of livelihood and avenue of self-advancement. Gathering
thousands of employees into integrated factories concentrated vast
power in the hands of the managers and their subordinates-a power
all too easily exercised in arbitrary fashion. The rule of law to which
the western world aspires in political life became an ideal of the indus-
trial community. Men also began to lose the pride of accomplishment
which characterized the ancient artisanship. Reduced to routine tasks
and often counted as mere units of labor, they craved a share in indus-
trial decisions affecting them.
Every industrial society faces these problems. Some countries adopt

extensive social legislation. Others turn to the nationalization of indus-
try or even violent revolutions. In the United States the traditions of
a frontier community bred distrust of government and confidence in
self-determination. The fluidity of society prevented the growth of a
class-conscious proletariat. The success of the American dream deterred
radical reformers. The dominant philosophy discouraged political ac-
tion. When the Knights of Labor collapsed in 1886, trade-union leaders
turned from humanitarianism and reform to efforts to improve the
position of the wage earner through his job, here and now. Self-help-
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LAW AND THE NATIONAL LABOR POLICY

organizing the unorganized and bargaining collectively-became the
union worker's creed. The strike, the boycott, and the picket line became
his primary weapons.
Thus oriented, the American labor movement made two principal

demands upon the law. One was for the right to form, join, and assist
labor organizations and, through them, to bargain collectively with
employers. The second was for the maximum freedom to use economic
weapons-strikes, boycotts, picketing, and other concerted activities-
to spread unionization and wring concessions from employers. Unioni-
zation and collective bargaining would have little value without the
right to use these economic weapons, for although negotiation has its
own compulsions, few "voluntary" agreements are executed in the ab-
sence of economic power. Concerted activities were also important
methods of organizing new unions in the face of employer opposition.
Without the right to strike, the genius of the American labor movement
would be changed and, in consequence, we should have to revise our
system of industrial relations.
By the last quarter of the nineteenth century the law recognized the

privilege of organizing labor unions without civil or criminal liability,'
but the second demand brought the unions into conflict with the courts.
Courts of equity have traditionally issued injunctions against a con-
spiracy to injure a man's trade or business and therefore, if an em-
ployer could convince the court that a strike or boycott was a con-
spiracy, the court would order it stopped. Strikes, picketing, boycotts,
indeed all the economic weapons of organized labor, involve concerted
action intended to injure the employer's business until he yields to
the union's demands. According to the common law, "concert of action
is a conspiracy if its object is unlawful or if the means used are un-
lawful."2 The definition sounds plausible but the term "unlawful"
was used in a Pickwickian sense to denote not something contrary to
law but any objective which the courts disapproved. For example,
an employer could lawfully sign a closed-shop contract; if he did, the
courts would enforce it; but in many states it was an unlawful object of
a strike."

Justice Holmes offered a better analysis: "[W]hen a plaintiff proves
that several persons have combined and conspired to injure his business,
and have done acts producing that effect, he shows temporal damage
and a cause of action, unless the defendants prove some ground of

1 Commonwealth v. Hunt, 4 Metc. (Mass.) 1 l l (1842).
2 Truax v. Corrigan, 257 U.S. 312, 327 (1921).
8See, e.g., Fashioncraft, Inc. v. Halpern, 313 Mass. 385, 388, 48 N.E.2d 1, 3-4 (1943).
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LAW AND THE NATIONAL LABOR POLICY

excuse or justification."' The formula emphasizes that the "true grounds
of decision are considerations of policy and of social advantage,"' but
it provides no more definite answers than the conspiracy doctrine. If
justification were lacking-or, in the language of conspiracy, if the
objective were unlawful-the strike, boycott, or picketing was en-
joined in order to protect the employer's business.
Most courts took a narrow view of the permissible objectives of con-

certed action, which can be described best by narrating the facts of a
single case. By 1g9o the United Mine Workers had organized the coal
mines in Ohio and Pennsylvania, but West Virginia was a nonunion
field. Direct labor costs were a large factor in the price of coal, and
the market was highly competitive. If the union scale were raised, the
increased price of Ohio and Pennsylvania coal would allow the low-
wage, nonunion mines in West Virginia to capture a larger share of
the market, thereby forcing a cut in the union scale or causing unem-
ployment. The UMW countered by sending organizers into West
Virginia. When they secured enough members at the Hitchman mine,
a strike wAs called to unionize the company. Hitchman had exacted
from each miner a promise not to join a labor union while he worked
for the company. When the organizer persuaded a Hitchman miner to
join, he was advised to avoid discharge by concealing his membership.
The Supreme Court held that the organizer's activities were an unjus-
tified interference with the contracts and that support of the strike
should be enjoined because the UMW had no interest in wages, hours,
or working conditions at the Hitchman mine.

So long as the Hitchman case stood, it would be impossible to organ-
ize nonunion mines in the face of an employer's opposition. So long
as there were important nonunion mines, it would be exceedingly dif-
ficult to improve wages and conditions of employment. The same
situation prevailed in other industries, and other courts reached like
conclusions.' The labor injunction was an insuperable obstacle to
union organization in the face of active employer opposition. The main
thrust of the labor movement in relation to the law, indeed of the
entire effort to solve workers' problems in an industrial society, was
therefore aimed at establishing freedom to use the strike, the boycott,
4Vegelahn v. Guntner, 167 Mass. 92, 105, 44 N.E. 1077, io8o (1896).
6167 Mass. at 105, 44 N.E. at io8o.
Hitchman Coal & Coke Co. v. Mitchell, 245 U.S. 229 (1918).

7E.g., Alco-Zander Co. v. Amalgamated Clothing Workers, 35 F.2d 203 (E.D. Pa.
1929); Simon v. Schwachman, 301 Mass. 573, i8 N.E.2d 1 (1938). Contra, Exchange
Bakery & Restaurant, Inc. v. Rifkin, 245 N.Y. 260, 157 N.E. 130 (1927).

3



LAW AND THE NATIONAL LABOR POLICY

the picket line, and other economic weapons. Every restriction which
it is proposed to put upon strikes today would curtail a freedom which
the labor movement strove to achieve as its staff of life for two gen-
erations.

Because there is so much current discussion of applying the Sherman
antitrust law to labor unions, it is worth pausing to note that the
Sherman Act was the basis of many labor injunctions. The Act pro-
vides: "Every contract, combination in the form of trust or otherwise,
or conspiracy in restraint of trade or commerce among the several
States ... is hereby declared to be illegal."' Since the word "conspiracy"
was held to incorporate the common-law definition, the statute gave
employers a right to enjoin through the federal courts any strike,
boycott, or picketing which the courts disapproved, provided that it
interfered with interstate commerce. Whatever may be the present
potentialities of the Sherman Act, history shows that it was applied
to labor unions in the past not to preserve competition in the sale of
goods or to prevent the creation of monopolistic power, but as a vehicle
for the judicial formulation of a policy toward strikes, boycotts, and
picketing. I

The right to use concerted activities unimpeded by federal law was
won in 1932 when Congress enacted the Norris-LaGuardia Act, the
first of the four statutory cornerstones of the current national labor
policy.10 Section 4 immunized union organization, concerted refusals
to work or patronize, inducement to strike or boycott, and picketing
from restraint by injunction regardless of the objectives and later, as
the result of judicial decisions, from attack by criminal prosecution or
civil action for damages."1 The courts retained the power to enjoin
violence or wrongs to tangible property, but Section 7 corrected many
faults in the old equity procedure and Sections 7 and 8 together had
the effect of postponing resort to the courts until all other methods of
settling the dispute and preserving the peace had been exhausted. The
Act is broad enough to cover every controversy in the federal courts
involving the conflicting interests of management and labor.'

26 STAT. 209, 15 U.S.C. § 1. Emphasis supplied.
A more elaborate discussion will be found in Cox, Labor and the Anti-Trust Laws,

104 U. PA. L. REV. 252 (1955).
10 47 STAT. 70, 29 U.S.C. §§ 101 et seq. Although the Norris-LaGuardia Act has not

been modified or repealed, its impact has been altered by the Taft-Hartley amend-
ments to the National Labor Relations Act. See pp. 15-18 infra.

United States v. Hutcheson, 312 U.S. 219 (1940).
12Section 3 defines a labor dispute to include "any controversy concerning terms
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The Norris-LaGuardia Act had practical economic origins. It was
enacted at the bottom of the Great Depression. Employees were weak,
ill-paid, and working under deplorable conditions. Its sponsors believed
that the workers' bargaining power could be enhanced and their earn-
ings and working conditions improved by concerted action. Labor
injunctions were obstacles; therefore they deprived the courts of power
to issue injunctions.
Perhaps these economic forces were alone sufficient to carry the day,

but the Norris-LaGuardia Act also rested upon closely reasoned theory.
The central proposition was that law served no useful purpose in
labor disputes, save possibly to protect tangible property and preserve
public order. Its philosophical underpinning was the belief that the
government should not resolve labor disputes or substitute its wage or
price determinations for private contracts in a free market. Union
organization, strikes, boycotts, and picketing were held to be part of
the competitive struggle for life, which society tolerates because the
freedom is worth more than it costs. Justice Holmes stated the thesis
forty years earlier in the dissenting opinion in Vegelahn v. Guntner:

I have seen the suggestion made that the conflict between employers and employed
was not competition, but I venture to assume that none of my brothers would rely
upon that suggestion. If the policy upon which our law is founded is too narrowly
expressed in the term "free competition," we may substitute free struggle for life.
Certainly, the policy is not limited to struggles between persons of the same class
competing for the same end. It applies to all conflicts of temporal interests.m

The single garage which a small community can support may be
ruined by a competitor. A price war between major oil companies may
drive marginal distributors into bankruptcy. The nonunion employees
willing to work at the Hitchman mine for wages below the union scale
could cause loss to the UMW members without liability. The same
principle should govern, it was said, when the UMW members engaged
in economic action which advanced their interests. If the operator's
business suffered from the strike, the loss should be damnum absque
injuria. If the nonunion employees lost employment or were forced
to join a union not of their own choosing, that too was the price of a
free community in which each may pursue his own economic advantage.
and conditions of employment, or concerning the association or representation of
persons in negotiating, fixing, maintaining, changing or seeking to arrange terms
or conditions of employment, regardless of whether or not the disputants stand in the
proximate relation of employer and employee."

13 Vegelahn v. Guntner, 167 Mass. 92, 107, 44 N.E. 1077, io8i (1896).
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The law should not intervene on either side of the contest. Furthermore,
the protagonists of this theory held that since the circle of competing
interests is not confined to a single employer and his own employees as
a matter of fact, it should not be confined in legal theory."4

In recent years the law has increasingly regulated the weapons with
which men pursue the free struggle for life. The Sherman Act, for
example, limits mergers and other business combinations because of
the costs of the concentration of excessive economic power. The use of
labor's economic weapons could never be completely justified in the
name of competition without reference to the environment, but in
1932 the workers were underdogs and the community had little to
fear from the power of association and concerted activity. Furthermore,
the weapons which the community permits one group to use must
be determined with reference to the methods of self-help available to
its competitors. In the United States the opposition of employers to
labor unions has been far more bitter than in Great Britain or the
Scandinavian countries, which have comparable labor movements.
Threats of reprisal, discriminatory discharges, blacklists, labor spies,
and professional strikebreakers were common weapons. So long as em-
ployers made war upon unions, the strike, the boycott, and the picket
line were the unionist's only countermeasure.
The argument that law should play no role in industrial relations

gained strength from other criticisms of the labor injunction. Anyone
could see that the lawfulness of the activities of the United Mine
Workers in the Hitchman case depended upon an appraisal of the
values and costs of spreading union organization. If unions might law-
fully strike for a closed shop in California but not in Massachusetts,"
if organizational picketing was forbidden in Ohio but permitted in New
York,'" were the judges applying rules of law or issuing personal fiats?
Ought not the law upon such basic social and economic issues be made
by the people through elected representatives?
The objection to judicial policy-making was sharpened by the accusa-
14 Of course a trained economist would distinguish concerted action to secure union

recognition or higher wages from the concept of competition between numerous
traders in a free market which stimulates technological innovation and holds down
the price, although it is far from clear that the judges ever confined the justification
for business conduct to competition in this narrow sense. Mogul Steamship Co. v.
McGregor, Gow & Co., 23 Q.B. Div. (1889).
1"Compare J. F. Parkinson Co. v. Building Trades Council, 154 Cal. 58i, 98 Pac.

1027 (1908), with Plant v. Woods, 176 Mass. 492, 57 N.E. 1o01 (igoo).
16 Compare Crosby v. Rath, 136 Ohio 532, 25 N.E.2d 934 (1939), with Exchange

Bakery & Restaurant, Inc. v. Rifkin, 245 N.Y. 260, 157 N.E. 130 (1927).
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LAW AND THE NATIONAL LABOR POLICY 7
tion that the courts had one law for business combinations but another
for labor unions. When a combination of employment agencies agreed
to drive their competitors out of business by refusing to furnish seamen
to any vessel whose owner did not deal exclusively with members of
the combination, the court upheld the combination in the name of
fair competition;" but when a labor union-a combination of employ-
ees-refused to furnish men to a contractor unless he agreed to hire
all his employees through the union, the same court issued an injunc-
tion."8 Decisions like the Hitchman case seemed to display either preju-
dice or a lack of elementary economics.
The most serious fault was that injunctions were essentially repressive

in the sense that they required the employees to desist from using the
only effective forms of self-help, yet did nothing to solve the underlying
problems that drove men to strike. The Hitchman injunction thwarted
the United Mine Workers but did not improve the lot of the coal
miners. The famous Debs injunction may have checked the nationwide
spread of economic paralysis as a result of the great railroad strike of
1894, but the Pullman workers were left to suffer in the squeeze be-
tween successive wage cuts and the constant rents and prices in the
company villages; nor did courts stop to observe that the immediate
occasion of the strike was a discriminatory layoff of union committee-
men."9 In forbidding secondary boycotts the law did not ask about the
wages or working conditions which the union was seeking to alleviate
nor inquire into their effect upon competitors. I do not mean to imply
that the judicial process is suited to these inquiries. The point is simply
that the grant or denial of an injunction bore little relation to the
merits of the underlying dispute. Coupled with distrust of other forms
of government regulation, this seemed to prove that the law could
make no contribution to industrial relations.
The thesis of the Norris-LaGuardia Act is the philosophy underlying

organized labor's claim to the rights to strike, to boycott, and to picket.
They are the rocks upon which the American labor movement is
founded. In asserting them union workers posit a free competitive
society. There is no other labor movement in the world with the same
degree of attachment to the social and economic system which sur-
rounds it. Workers claim the rights to strike, boycott, and picket as a

17 Bowen v. Matheson, 14 Allen (Mass.) 499 (1867).
18 Plant v. Woods, 176 Mass. 492,57 N.E. 1o01 (igoo).
19 Contrast the opinions in United States v. Debs, 64 Fed. 724 (C.C.N.D. Ill. i894),

and In re Debs, 158 U.S. 564 (1895), with the Report of the U.S. Strike Commission
on the Chicago Strike, 1894.



LAW AND THE NATIONAL LABOR POLICY

defense against aggression from competing interests and as the best
means of self-advancement. Today society must sometimes qualify these
rights in the public interest. Each qualification makes inroads upon the
philosophy of freedom and self-determination. There is a critical point
beyond which society cannot curtail the rights without having to con-
struct a substitute system of industrial relations which will supply in
some other form-probably through government-the protection and
opportunities which American workers have thus far found in freedom
of association and concerted activities.

It is also worth noting that the labor injunction was no less govern-
ment interference than legislative, executive, or administrative regu-
lation, for the judiciary is an arm of the government. The Norris-
LaGuardia Act introduced the only period of unqualified laissez faire
in labor relations.
For a time it seemed possible that the philosophy of the Norris-La-

Guardia Act would find its way into constitutional law. During the next
decade the Supreme Court held a series of state court injunctions un-
constitutional under the Fourteenth Amendment upon the ground that
picketing "must now be regarded as within that liberty of communica-
tion which is guaranteed to every person by the Fourteenth Amendment
against abridgement by a State."2' A few lower courts, noting that the
picket line, like a strike or boycott, is an economic weapon, concluded
that all these peaceful activities "are fundamental human liberties
which the State may not condition or abridge in the absence of grave
and immediate danger to the community."' Within a few years, how-
ever, the Supreme Court, having marched up the hill, marched down
again under the pressure of the developments which next claim atten-
tion.'

II
Although the prevailing sentiment in the labor movement prior to

the 1930's sought only to remove the governmental obstacles to union
organization and collective bargaining, there was always a minority
which sought affirmative legal protection against employers. The con-
cept flourished during World War P8 and was kept alive in railway labor

2 Carlson v. California, 310 U.S. IA6, 113 (1940). See also Thornhill v. Alabama, 310
U.S. 88 (1940); American Federation of Labor v. Swing, 312 U.S. 321 (1941).
"Stapleton v. Mitchell, 6o F. Supp. 51, 6i (D. Kan. 1945), appeal dismissed, 326

U.S. 690 (1945).
"2Cox, Strikes, Picketing and the Constitution, 4 VAND. L. REv. 574 (1951). The

last important decision upon the constitutional status of picketing is International
Brotherhood of Teamsters v. Vogt, Inc., 354 U.S. 284 (1957).

28 NATIONAL WAR LABOR BOARD, PRINCIPLES AND RULES OF PROCEDURE 4 (1919); U.S.
BUREAU OF LABOR STATISTICS, BULL. No. 287, NATIONAL WAR LABOR BOARD 264 (1921).
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laws during the 1920's.24 It fitted naturally into the grand scheme of the
National Industrial Recovery Act of 1933, for the NRA sought to organ-
ize all industry through trade associations, labor unions, and codes of
fair competition that would eliminate cutthroat competition and other
wasteful practices and so stabilize, if not raise, the price level; while on
the employee side wages were raised, hours were shortened, and indus-
trial homework, child labor, and other sweatshop practices were elimi-
nated. Even after the NRA collapsed, the Roosevelt Administration's
interest in encouraging unionization and collective bargaining con-
tinued. In 1935 the enactment of the Wagner Act' supplied a perma-
nent legal foundation for the right of employees to organize and bargain
collectively through representatives of their own choosing.
The heart of the Wagner Act was Section 7, which guaranteed em-

ployees three rights: (i) freedom to form, join, and assist labor organi-
zations, (2) freedom to bargain collectively with the employer through
representatives of their own choosing, and (3) the right to engage in
concerted activities.
The right to organize was central. Section 8 prohibited specific anti-

union practices such as discriminatory discharges and the establishment
of company-dominated unions; it also contained a general prohibition
against interference with the rights guaranteed by Section 7. Section
8(5), which imposed upon employers an affirmative duty to bargain col-
lectively with the representatives of their employees, was included be-
cause the denial of recognition was a method of discouraging unioniza-
tion." In creating this duty, however, Congress carried the political
principle of majority rule into labor-management relations-a unique
North American development which has had unforeseen but far-reach-
ing consequences in the evolution of public policy, although in 1935 it
seemed to require only the development of administrative machinery
for conducting elections in the appropriate bargaining unit. The task
was delegated to a National Labor Relations Board,' which was also
charged with preventing and correcting employer unfair labor prac-
tices.'
24These statutes culminated in the Railway Labor Act of 1926 which gave the

rights to organize and bargain collectively full legal status. 44 STAT. 577.
25 National Labor Relations Act, 49 STAT. 449 (1935), hereafter cited as NLRA.
" The legislative background is discussed from this point of view in Cox and

Dunlop, Regulation of Collective Bargaining by the National Labor Relations Board,
63 HARV. L. REv. 389 (1950).

27 NLRA § 9.
28 NLRA § io.
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LAW AND THE NATIONAL LABOR POLICY

We need not concern ourselves yet with the large body of law created
in the administration of the Wagner Act, but it seems useful to state the
basic principles of the national labor policy at this stage in its develop-
ment.

i. The American system of industrial relations should be based upon
strong unions and free collective bargaining. The function of govern-
ment is to encourage collective bargaining. The role of law is to protect
the exercise of the rights to organize and to bargain collectively against
interference by employers.

2. The law should not intervene in labor disputes by restricting
strikes, boycotts, or picketing in aid of unionization or collective bar-
gaining. These rights are indispensable to industrial workers in a free
competitive society. If the rights were denied, the system of industrial
relations would have to be changed.
There was an inherent contradiction in these two principles which

would eventually require the qualification of the second. The Norris-
LaGuardia and Wagner Acts were consistent in that both were aimed
at encouraging the growth of unions. They operated in different spheres
in that the one removed impediments to self-help on the part of em-
ployees, while the other placed restrictions upon employers. Neverthe-
less, giving employees legally protected rights of self-organization and
collective bargaining made fundamental changes in the premises which
theretofore supported the unrestricted use of concerted activities as or-
ganizing weapons.
The view that the law had no useful role to play in labor disputes

unless there was violence or destruction of property became untenable
after legal restrictions were imposed upon the conduct of employers in
relation to union organization. No civilized jurisprudence could toler-
ate the inconsistency of requiring a company to bargain exclusively with
a union certified by law while doing nothing to stop a rival union from
injuring the same employer in order to secure exclusive recognition for
itself.
The ideas of freedom of choice and majority rule are antithetical to

the Holmesian philosophy of competition. So long as self-interest and
the value of freedom of action were thought to justify harm, it made
little difference whether the unorganized employees joined a union be-
cause they wished, because the employer forced them in order to save
his business, or because the power of the union to deprive them of jobs
by shutting down the business left no viable alternative. Any sacrifice
of their desire or of the employer's interests was a cost of the free

10
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struggle for life. "Top-down organizing" was a simple and direct method
of driving low-cost nonunion goods from the market and eliminating
the competition of nonunion labor. Many unions adopted, and still
sincerely believe in, this technique but it is plainly inconsistent with the
NLRA ideal of employee self-organization without interference by em-
ployers. Economic pressure upon the employees may also be inconsistent
with the ideal of freedom of choice, although this is a closer question.'
A union's need for economic weapons with which to extend its organ-

ization was reduced by the inhibitions which the Wagner Act imposed
upon employers, and the force of an employer's claim that the law
should protect his business was correspondingly increased.
More than twenty years have been required to resolve these ideolog-

ical inconsistencies between two of our basic labor laws. The inconsist-
ency was hardly significant until economic changes and the abuses of a
few enormously powerful labor barons shattered the public image of the
downtrodden worker. The resolution, while not complete, is found
largely in the partial restraints imposed upon organizational picketing
in the Labor-Management Reporting and Disclosure Act of 1959. These
restraints will be explained and appraised in the next chapter.

3. The Wagner Act left substantive terms and conditions of employ-
ment entirely to private negotiation. The Act neither established wages,
hours, or other conditions of employment nor authorized an administra-
tive tribunal to determine them. It provided no governmental ma-
chinery for the adjustment of disputes concerning substantive terms and
conditions of employment. The basic theory of the law in its original
form, as today, was that the arrangement of substantive terms and con-
ditions of employment is a private responsibility.

4. The sponsors of the Wagner Act held that the creation and enforce-
ment of the rights to organize and bargain collectively were the best
method of achieving industrial peace without undue sacrifice of per-
sonal and economic freedom. The conclusion was based upon a care-
fully articulated argument. The prohibition of employer unfair labor
practices and the legal compulsion to bargain with any union desig-
nated by a majority of the employees in an appropriate unit would
reduce the number of strikes for union recognition. Previously, when
an employer refused to bargain, the union's only recourse was to strike;
under the Act it could secure legal redress. Collective bargaining would
also tend to reduce the number of strikes over substantive issues by
causing employers and employees to dig behind their prejudices and

"' This question is discussed in the second lecture.
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exchange their views to the point where they reached agreement or at
least discovered that the area of rational disagreement was so narrow
that it was cheaper to compromise than to battle. Recognition, experi-
ence in bargaining, and the resulting maturity would bring a sense of
responsibility to labor unions. As early as 1902 a federal commission had
found:

Experience shows that the more full the recognition given to a trades union, the
more businesslike and responsible it becomes. Through dealing with businessmen in
business matters its more intelligent, conservative, responsible members come to the
front and gain general control and direction of its affairs. If the energy of the employer
is directed to discouragement and repression of the union, he need not be surprised
if the more radically inclined members are the ones most frequently heard.,*

Collective bargaining, it was also said, would eliminate low wages and
adverse working conditions. Wages, hours, and other terms and condi-
tions of employment would be fixed by mutual consent rather than the
employer's dictate. The resulting agreements would establish a rule of
law, being the measure of both the employer's and employees' rights
and obligations. The correction of these basic causes of strikes should
reduce their occurrence.
But no one supposed that strikes would be eliminated. Often the force

which makes management and labor agree is an awareness of the costs
of disagreement. Freedom to strike, the threat of a strike, and possibly
a number of actual strikes are indispensable parts of a national labor
policy based upon the establishment of wages, hours, and other terms
and conditions of employment through private collective bargaining.
Whether the country can always afford this policy was not then in ques-
tion.

5. Perhaps it is also significant that the Wagner Act was designed to
raise the national wage level and that in the 1930's price increases were
not unwelcome. There was no occasion to ask whether constant wage
increases with the attendant risks of a cost-push inflation are an in-
escapable cost of collective bargaining as a system of industrial relations.

III
Between 1935 and 1947 labor unions grew and collective bargaining

spread rapidly with the aid and encouragement of the federal govern-
ment. In 1935 fewer than 4 million workers belonged to labor unions.
In 1947 there were over 14 million union members-roughly four times
'*Anthracite Coal Strike Commission Report, S. Doc. No. 6, 58th Cong., Spec.

Sess. Vi, 6i (1902).
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as many. Two thirds of the workers in manufacturing were covered by
union agreements and about one third in nonmanufacturing industries
outside of agriculture and the professions. In some industries, such as
coal mining, construction, railroading, and trucking, over four fifths of
the employees worked under collective bargaining agreements.
Although government policies do not alone explain this phenomenal

development, they exerted important influence. The legal protection
available under the Wagner Act curbed antiunion tactics. For the gov-
ernment to prosecute an employer for unfair labor practices gave psy-
chological impetus to unionization.
When World War II approached, it was plain that the United States

could not become the arsenal of democracy without the wholehearted
cooperation of organized labor, and the surest method of obtaining
cooperation was to give unions a large role in directing the mobiliza-
tion and allocation of our national resources. The role of unions in gov-
ernment and the high praise which government officials bestowed upon
the labor movement encouraged unionization. Labor's participation
reached a peak in the organization of the tripartite War Labor Board,
on which the public, industry, and organized labor were equally repre-
sented. Once a union became the bargaining representative, War Labor
Board policies encouraged the development of procedures confirming
and strengthening its role in the plant-use of company bulletin
boards, preferential seniority for shop stewards, grievance machinery
with participation by the union, and arbitration of unsettled grievances.
The union organizer could plausibly sign up new members with the
argument, "It's your patriotic duty; the government wants you to join
a union."
By 1947 the public was worried about the power of unions. Its worry

was partly an irrational but widespread fear of "the labor bosses." John
L. Lewis and the United Mine Workers had carried on two long strikes
in defiance of the government during wartime, ending only when the
government granted substantial concessions. In 1946 a great wave of
strikes shut down the steel mills, automobile assembly plants, packing
houses, the electrical products industry, the east and west coast seaports,
and a few public utilities. Today it seems plain that this phenomenon
simply marked release from wartime restrictions. In 1947 there were
many who saw the danger of nationwide stoppages as a threat to the
social system.
But if some of the fear was irrational, there were also careful ob-

servers sympathetic to organized labor who perceived the need for meas-
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ures halting the abuse of power. Their bill of particulars might have
included six specifications:

1. Too many strikes were called under circumstances threatening
serious injury to public health or safety-strikes in the coal mines and
in public utilities, for example.

2. Although corruption had not been uncovered as high in the union
movement as during the subsequent McClellan investigation, it was
plain that some so-called "labor unions" were little more than rackets.

3. Strikes and picketing were too often marked by violence organized
and promoted by union leaders when peaceful measures failed to
achieve their objective.

4. During the war many building trades unions refused to admit new
members and charged exorbitant fees for issuing working permits to the
employees attracted to the industry by defense construction. Later large
projects were tied up for days while labor unions disputed each other's
right to job assignments.

5. The secondary boycott had become an exceedingly powerful
weapon. The International Brotherhood of Teamsters could tie up any
business dependent upon trucking for supplies and outgoing shipments.
The United Brotherhood of Carpenters through its control of construc-
tion projects could force a boycott of materials produced by any firm on
which it desired to impose economic pressure. Secondary boycotts were
also used as a method of controlling competition among employers in
the product markets.

6. Abuses of power under closed- or union-shop contracts, although
exceptional, gave force to the attack upon all union security agree-
ments. A good many observers who saw merit in closed- and union-shop
agreements felt the need for additional safeguards.

In 1947, as today, many business concerns continued to make war on
labor unions despite the National Labor Relations Act. Others accepted
the forms of collective bargaining under legal and economic compul-
sion, hoping that the tide would turn and they might some day be free
from "the union." The irreconcilables were strengthened by the chang-
ing frontiers of union organization. People who genuinely sympathized
with the plight of unorganized workers in mines, mills, and factories
doubted the need for unions in wholesale and retail trades or office
buildings where the business itself might be smaller and economically
weaker than the union. In the South organized labor encountered a
social and political system quite unlike industrial metropolises.

14
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The Taft-Hartley Act,3" the third of our four basic labor statutes,
was enacted in 1947 as the product of these diverse forces-the offspring,
one might say, of an unhappy union between the opponents of all col-
lective bargaining and the critics of abuse of union power. The perma-
nent contributions which the Taft-Hartley Act made to the national
labor policy fall under several headings. Their most striking quality is
the emerging challenge to the philosophy of self-help and freedom of
competition.

i. The Taft-Hartley Act carried forward the fundamental rights to
organize and bargain collectively, but the policy of encouraging the
spread of union organization and collective bargaining yielded to of-
ficial indifference. The change in emphasis was based on the belief that
labor unions had become so strong that legislative action was required
to redress the balance. This change and the further adjustments made
in the summer of 1959 are considered in the second chapter but it is
worth noting here that labor organizations with crushing economic
power feel the consequences less than unorganized employees and weak
unions struggling for survival.

2. The Taft-Hartley Act qualified the principle that labor should be
free to use any peaceful economic weapons in support of union organi-
zation and the employees' demands in collective bargaining. Section
8(b) outlaws (i) secondary boycotts, that is, the refusal to work for em-
ployer A unless he ceases to do business with employer B, with whom
the union has its real dispute, (ii) strikes to compel an employer to
commit the unfair labor practice of discharging an employee for belong-
ing (or not belonging) to a particular union, or of bargaining with the
striking union after the NLRB has certified a different representative,
and (iii) jurisdictional strikes over work assignments. But although its
premise was qualified, the Norris-LaGuardia Act was neither amended
nor repealed and many important conclusions embodied in its pro-
visions remain part of the national policy. The statutory injunctions
issued under the Taft-Hartley amendments differ from the old equity
injunctions in four significant respects.

a. The basic questions of policy have been resolved by Congress in-
stead of the judiciary.

b. There can be no private suits for an injunction. Control of the
proceedings is vested in the National Labor Relations Board, a govern-
ment agency. There is disinterested investigation before suit is brought,
and the restraint is presented in its true light as an expression of public

31 Labor Management Relations Act, 1947, 6i STAT. 136, hereafter cited as LMRA.
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condemnation of the defendants' conduct rather than as a weapon in a
private quarrel.

c. The points at which the Taft-Hartley Act revived legal interven-
tion into everyday disputes are trivial in comparison to those it leaves
untouched.

d. The law intruded only in areas where the overwhelming consensus
of opinion condemns the unlawful conduct. This is clearly true of vio-
lence and strikes to compel the commission of unfair labor practices.
While the jurisdictional dispute provisions are faulty, there is almost
unanimous agreement upon the wisdom of outlawing jurisdictional
strikes. Even in the field of secondary boycotts, there is quite general
agreement that some of them should be forbidden by law; the debate
is over where to draw the line.

3. The Taft-Hartley amendments bear evidence of doubt concerning
the wisdom of placing unqualified reliance upon free private negotia-
tion of terms and conditions of employment. When the Wagner Act was
adopted, the collective bargaining process was assumed to be self-oper-
ating, perhaps with the aid of government mediation. The NLRB grad-
ually extrapolated from the duty to bargain a body of decisional law
requiring employers to negotiate upon specified subjects' and regu-
lating, at least to some extent, the manner in which negotiations should
be conducted.' The Taft-Hartley amendments impliedly ratified the
trend of decisions. The amendments also gave further evidence of gov-
ernmental concern for the manner in which negotiations are conducted,
for they imposed a duty to bargain collectively upon labor unions and
prescribed the procedure to be followed upon the reopening or expir-
ation of a collective agreement.'
There was also worry over whether collective bargaining, even if reg-

ulated by law and aided by mediation, could always be relied upon to
bring about the settlement of labor disputes in critical industries before
they endangered the national health or safety. Unfortunately, the Act's
sponsors were so thoroughly committed to avoiding government in-
fluence upon the terms of the settlement that they provided only a
remedy reminiscent of the repressive injunctions of earlier years. The
Act authorizes an eighty-day injunction against such a strike but offers
no method of resolving the underlying controversy.' The problem is
ripe for re-examination, and will be considered in the third chapter.

"S Cox and Dunlop, supra note 26; Cox, Labor Decisions of the Supreme Court at the
October Term, 1957, 44 VA. L. REV. 1057, 1074-1086 (1958).
"Cox, The Duty to Bargain in Good Faith, 71 HARV. L. REV. 1401 (1958).
34NLRA §§ 8(b)(3) and 8(d).
83LMRA § 209.
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4. The administration of labor agreements was scarcely touched by

law during the years in which management and labor were evolving the
institutions necessary for mature collective bargaining. Collective agree-
ments were negotiated without much regard to whether they were en-
forceable contracts or merely treaties resting upon mutual interdepend-
ence backed by moral force and fear of economic reprisals. Since dis-
putes over the interpretation of agreements were bound to arise and
there was need for a peaceful method of resolution, labor and manage-
ment, with help from impartial experts, created an imaginative system
of grievance arbitration, administered by private initiative and resting
upon voluntary compliance without legal sanctions. History will mark
the Taft-Hartley Act as the turning point at which law began to play a
large role in contract administration. Section 3oi provides that suits for
violation of collective bargaining agreements in industries affecting
commerce may be brought by or against a labor organization as an
entity in an appropriate federal court. Its enactment made collective
bargaining agreements enforceable contracts and encouraged both
unions and employers to seek legal sanctions in situations in which they
might otherwise have relied upon private arbitration, persuasion, or
economic power. Unless Congress intervenes, the federal courts must
now create a body of substantive and procedural law determining rights
and duties under collective bargaining agreements without injuring the
voluntary system of grievance arbitration.' This delicate problem is the
chief topic of the fourth chapter.

5. Organized labor received one unexpected bonanza from the Taft-
Hartley amendments. The federal system gives both Congress and the
states power to regulate industrial relations. Until 1935 the power was
exercised only by the states, except under the Sherman Act or in the
case of interstate railroads. State law was concerned chiefly with the re-
striction of strikes, boycotts, and picketing. Many states declined to
follow the philosophy of the Norris-LaGuardia Act, and since the Wag-
ner Act did not deal with these subjects, state courts remained open to
suits for injunctions. When the federal government entered these fields
in 1947, it became necessary for the Supreme Court to decide whether
the state and federal restrictions upon concerted activities should apply
concurrently or the federal law should exclude state law from the same
area. The Court ruled, wisely in my opinion, that the federal jurisdic-
tion was exclusive because unrestricted application of state law would
interfere with the effectuation of the national labor policy. The rule

I Textile Workers Union v. Lincoln Mills of Alabama, 353 U.S. 448 (1957).
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protects labor activities wherever the Taft-Hartley restrictions upon
strikes, boycotts, and picketing are less severe than those which would
be imposed through state court injunctions, a condition which prevails
in most states.37 The nationalization of industrial relations was the
single most important consequence of the Taft-Hartley amendments.

IV
The Labor-Management Reporting and Disclosure Act of 19598

marks the final legislative step in the evolution of the national labor
policy. The most controversial sections deal with a familiar problem-
how far should labor unions be permitted to resort to concerted eco-
nomic activities in aid of unionization-but the primary significance of
the new statute lies in the government regulation of the internal affairs
of labor unions, an area not theretofore touched by legislation. When
the federal government gave labor unions both legal and practical
power as statutory bargaining representatives, it assumed an obligation
to prevent abuse of the power. The regulations imposed in the summer
of 1959 were another inescapable consequence of the Wagner Act.
For several years there had been growing concern about the relation-

ship between the union and its members. The McClellan Committee
hearings produced evidence of misconduct by the officials of a few
unions ranging from embezzlement to illicit secret profits. There are
signs that many members look upon their unions simply as service or-
ganizations to which they pay dues in return for higher wages, pensions,
insurance, holidays, supplemental unemployment benefits, and other
monetary advantages. Too few members attend meetings, and a fair pro-
portion, I fear, are indifferent to the conduct of their officials so long as
they continue to get higher wages and larger benefits.

Possibly this is enough, but I wonder whether labor unions which act
simply as paid service organizations seeking higher dollar benefits are
either fulfilling the needs of workers or can count upon the support of
the community. Is business unionism's "more and more and more" a
sufficient aspiration for the labor movement? Do individual men and
women gain much by substituting a dictatorship of union officials for
the erstwhile power of the boss? If one of the aims of collective bargain-
ing is to give employees a chance to recapture freedom and individual

37 Among the many discussions of the development of federal preemption are Cox,
Federalism in the Law of Labor Relations, 67 HARV. L. REV. 1297 (1954), and Meltzer,
The Supreme Court, Congress and State Jurisdiction of Labor Relations, 59 COLUM.
L. REV. 6, 269 (1959).

'Pub. L. No. 86-257, 86th Cong., ist Sess. (Sept. 14, 1959), 73 STAT. 519.
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dignity by participating in decisions affecting their industrial lives, just
as we participate through our political representatives in the decisions
of government, then must not steps be taken to insure democracy within
the labor movement and to protect individuals and minorities against
the oppression not only of officials but even of a numerical majority of
the members? In a nutshell, can any but a democratic union advance
the ideals of individual responsibility, equality of opportunity, and self-
determination? Or are the ideals to be abandoned?

Neither the law nor public policy can answer all these questions. The
answers will ultimately come from within organized labor. The con-
tributions which the national labor policy can make, including those
offered by the Labor-Management Reporting and Disclosure Act, will
be the subject of the final chapter.



Chapter 2

Public Policy Toward Union Organization

Public policy toward union organization is embodied not only in
statutes, executive orders, and administrative and judicial decisions but
also in countless informal expressions of governmental attitude. During
the Roosevelt Administration union leaders were frequently invited
to the White House for consultation; their pictures were taken with the
President and they issued statements from the White House porch. This
has not happened since President Eisenhower took office. The McClel-
lan Committee hearings mar the reputation of the labor movement. A
vigorous congressional investigation of the techniques used, and monies
expended, in lobbying for right-to-work laws or to prevent unionization
of the textile industry would arouse enthusiasm for union organization.
Such manifestations of the prevailing governmental attitude toward
labor unions have as much influence upon the prestige, and therefore
upon the growth, of the labor movement as the formal exercise of gov-
ernmental power.
The legal manifestations of public policy toward union organization,

with which this chapter is primarily concerned, have two aspects: (1)
regulation of the use of strikes, picketing, and other economic weapons
as methods of organizing nonunion establishments, and (2) protection
of organizational activities against interference from employers. Before
discussing these subjects, however, it is essential to recall five salient
facts concerning the present condition of the labor movement.

i. The struggle for union organization has not been completed. De-
spite the power of some unions there remain masses of unorganized
workers who would benefit by collective bargaining. In the United
States about half the employees engaged in manufacturing belong to
labor organizations;' in Sweden, Denmark, and Norway, more than go
per cent.' In the United States roughly 15.8 million workers out of the
64.8 million employed belong to unions affiliated with the American
Federation of Labor and Congress of Industrial Organizations-about

'STATISTICAL ABSTRACT OF THE UNITED STATES 283 (1959).
'COMPARATIVE LABOR MOVEMENTS 119-120 (Galenson, ed. 1952).
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25 per cent.8 In Great Britain 42 per cent of the employed persons are
union members.4

2. Collective bargaining is no longer spreading. In 1933, 11.5 per cent
of the employees in nonagricultural establishments belonged to a labor
union; in 1940, 27.2 per cent; in 1945, 35.8 per cent; but in 1956, only
33.7 per cent. In the twelve-year period 1935-1947 union membership
increased fivefold; for the past twelve years there has been no increase.'

3. The distribution of union strength is very uneven. The latest fig-
ures available show that, in 1953, 27.2 per cent of the employees in New
England's nonagricultural establishments and 39 per cent on the Pacific
Coast belonged to unions, but only 18.3 per cent were members in the
South Atlantic states despite the inclusion of the highly organized state
of West Virginia. In North Carolina only 8.3 per cent were members,
compared with 30.1 per cent in Massachusetts and 35.7 per cent in Cali-
fornia.6

4. The wide variations in the extent of union organization between
different industries are exemplified by the contrast between the auto-
mobile and textile industries. There are also great differences in the
power of individual unions. No one expects the United Steelworkers
suddenly to lose its bargaining power, but many locals of the Amalga-
mated Clothing Workers are struggling for existence.

5. Although pant of American industry has accepted collective bar-
gaining as a syst*i of industrial relations, there remains an organized
and determined opposition. Recently, in Henderson, North Carolina,
a textile manufacturer forced a bitter, unsuccessful strike over a ques-
tion so fundamental to collective bargaining as whether the grievance
arbitration clause should be stripped from the Textile Workers' con-
tract.
Even this hasty sketch should make plain the damage done by formu-

lating policy upon an image of "the labor monopoly" resulting from the
steel strike or of "the labor bosses" created by newspaper publicity con-
cerning James Hoffa or John L. Lewis. Legislation enacted with the
United Mine Workers or International Brotherhood of Teamsters in
mind will continue to have unions like the International Ladies' Gar-
ment Workers or the Textile Workers as its victim unless Congress and
also the executive, administrative, and judicial branches of the govern-
ment take more account of the fact that there is not one labor problem
"The estimate in the text is taken from statistics prepared for the AFL-CIO

Director of Organization. It is several years old but appears still to be roughly correct.
4 Ministry of Labour Gazette, Vol. 62, No. i I (November 1954).
' STATISTICAL ABSTRACT OF THE UNITED STATES 283 (1959).
iId. at 237.
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in the United States but many different problems in diverse areas and
different stages of labor relations.
The nature of the legal process demands a degree of uniformity

despite the variegated pattern of industrial relations. Federal statutes
must apply uniformly to all geographical areas even though the meas-
ures most appropriate for sections where unions are strong are unsuited
to communities in which unions are struggling for existence against
organized and bitter opposition. There are also limits to permissible
classification. Different as they may be, Congress cannot enact one law
for the International Brotherhood of Teamsters, a second for the United
Automobile Workers, and a third for the Textile Workers Union. The
subtle, intangible factors which would enter into a perfectly wise, par-
ticularized judgment are often different from the relatively crude
phenomena with which the law can deal with a modicum of efficiency.
As an example, recall the gap between the criteria which governed the
early issuance of labor injunctions and the underlying problems which
workers were seeking to solve by strikes and boycotts.7
Thus, the policy-maker faces a dilemma; he cannot achieve the diver-

sity of treatment required to meet the needs of management and labor
in different industries without denying the demands of the legal system.
There may be no perfect solution but in my opinion there is room for
improvement. Congress has ignored cognizable differentiations in the
drafting and administration of labor legislation. There has been too
little willingness to make use of the adaptability and flexibility of the
administrative process. These faults are least apparent in the legislative
restrictions upon organizational picketing, which are the logical out-
come of the enactment of the Wagner Act and can be made fair and
workable with courageous administration. The dilemma is acute in the
treatment of secondary boycotts, but we have neglected distinctions
which the law could have managed and with more imagination we
might perfect others. The most serious consequences, however, are the
want of government encouragement for union organization and the
weakening of legal safeguards against antiunion tactics by employers.
The fear of excessive power, which explains, if it does not justify, some
of the restraints imposed upon strong labor organizations in areas where
collective bargaining is well established, should not have been allowed
to influence the aspects of public policy primarily concerned with pro-
tection for the organizational activities of weak or incipient unions.
The need for this protection is increased by restrictions upon such
methods of self-help as organizational picketing and secondary boycotts.

" See pp. 2-7 supra.
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I

The long controversy over organizational picketing resulted pri-
marily from the basic inconsistency between the Norris-LaGuardia8 and
Wagner Acts.' Although both were enacted in the early 1930's to en-
courage the growth of unions, they could not stand together within a
consistent legal system without major modifications. No civilized juris-
prudence could lay duties upon an employer such as the obligation to
bargain with a certified union and then deny him adequate legal pro-
tection when another union resorted to a strike, boycott, or picketing in
order to compel their violation. The Wagnerian ideals of freedom of
choice and majority rule are antithetical to the "dog-eat-dog" philos-
ophy which justified the use of economic weapons by organized em-
ployees to secure their own self-interest regardless of the cost to others.
The proscription of employer unfair labor practices diminishes the
necessity for using economic weapons as methods of organization.
While unions were weak, the paradox escaped attention, but it made
changes in the law inevitable as soon as their growing power increased
the effectiveness of economic weapons. Strikes, boycotts, and picket lines
are most useful to organizations whose existing strength enables them
to use the weapons effectively in extending their own membership or
aiding other unions. The weapons have less use in the hands of weak
unions and are valueless to unorganized employees until they achieve
a measure of organization.
The impact of the Wagner Act was first manifested in Section

8(b)(4)(C), which was added by the Taft-Hartley Act.'0 The section pro-
vides that it shall be an unfair labor practice for a labor organization to
induce employees to strike or refuse to perform their normal services
with an object of requiring any employer to recognize or bargain with
a particular labor organization if another representative has been cer-
tified. This prohibition is necessary to give effect to the principle of
majority rule during the period for which a certification bars a new
election; it protects the employer against economic pressure intended
to compel him to violate the law or to punish him for compliance. The
cases holding that minority strikes and picketing are prevented by a
prior certification for an indefinite period" carry the rule beyond its

8 47 STAT. 70 (1932), 29 U.S.C. §§ 1o0 et seq.
949 STAT. 449 (1935), hereinafter cited as NLRA.
10 61 STAT. 136 (1947).
11 Tungsten Mining Corp., 1o6 N.L.R.B. 903 (1953); Tungsten Mining Corp. v.

District 50, United Mine Workers, 242 F.2d 84 (4th Cir. 1957); Parks v. Atlanta Print-
ing Pressmen, 243 F.2d 284 (5th Cir. 1957).
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justification. Once the employer is relieved of the legal duty to bargain
with the certified union, the question is no longer whether the will of
the majority should be protected; it becomes, what techniques are, or
should be, open to a union which is now lawfully seeking to become the
majority representative.

In one respect Section 8(b)(4)(C) was obviously incomplete. A collec-
tive bargaining agreement with a representative freely designated by a
majority of the employees in an appropriate bargaining unit bars an
election for a reasonable period, usually two years.18 Minority picketing
for union recognition or organizational purposes during this period,
like picketing during the first year of a certification, seeks to override
the will of the majority and compel the employer to violate legal obli-
gations. The Landrum-Griffin amendments filled the gap by adding
Section 8(b)(7) to the NLRA, making it an unfair labor practice to
picket for such purposes "where the employer has lawfully recognized
in accordance with this Act any other labor organization and a question
concerning representation may not appropriately be raised under sec-
tion 9(c) of this Act."'"
A certification carries a high degree of assurance that the incumbent

union was the free majority choice. There is no such guaranty in a
collective agreement. If the NLRB is content to be guided by formal
appearances, Section 8(b)(7)(A) may become a refuge for unscrupulous
employers and racketeer unions. The words of the amendment, read
with appreciation of its rationale, invite a more penetrating inquiry.
They prohibit the picketing only if the employer recognized the union
"lawfully" and "in accordance with this Act." It is unlawful and con-
trary to the Act for an employer to grant exclusive recognition to a
union which has not been designated by a majority of the employees in
an appropriate unit or which is the beneficiary of an unfair labor prac-
tice.'5 A contract does not prevent raising a question of representation
unless the union had an uncoerced majority at the time the contract
was signed and there was no conflicting claim to recognition." Section
8(b)(7)(A) can be made an effective instrument for carrying out the
basic policies of the Act without damaging the legitimate interests of
any bona fide union if these questions are carefully investigated by the

12 This question is discussed at pp. 28-31 infra.
122 NLRB ANN. REP. 18-19 (1957).
"Pub. L. No. 86-257, 86th Cong., ist Sess. (Sept. 14, 1959), § 704(c).
Bernhard-Altmann Texas Corp., 122 N.L.R.B. No. 142 (1959).

16 There appears to be no exact precedent for this statement but most lawyers would
acknowledge it to be indisputably true. See, generally, 22 NLRB ANN. REP. 24 (1957).
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General Counsel and thoroughly litigated in the district court and the
NLRB before an injunction or a cease-and-desist order is issued."7
An understanding of the theory of the statute may correct two other

technical faults. Section 8(b)(7)(A), read literally, would prohibit a
union from picketing an employer in an effort to organize a unit of
production workers if the employer had a contract with another union
covering a unit of maintenance workers. It also speaks too loosely of
inability to raise a question of representation under Section 9(c), which
might literally cover any case in which the union could not prove that
30 per cent of the members desired it to represent them. Both faults can
be corrected by focusing upon the basic rationale, which was that eco-
nomic pressure aimed at compelling an employer to violate his duties
to another labor organization should be made unlawful. This makes it
clear that only the contract bar is material and that the prohibition does
not go beyond picketing to organize, or secure recognition in, a bargain-
ing unit in which an election is barred by the outstanding agreement."8
There are state court and NLRB decisions applying the foregoing

rationale to picketing for recognition by a union which does not already
represent a majority of the employees in the bargaining unit,19 even
though there is no existing contract or certification. Passing questions
of state and federal jurisdiction, the verbal logic is impeccable. It is an
unfair labor practice for an employer to sign a contract recognizing a
union as the exclusive bargaining representative unless it has been
designated by a majority of the employees in an appropriate unit;'
therefore, if the union pickets after demanding a contract, the law
forbids the employer to grant the pickets' demand. The logic breaks
down if the union makes no demand for immediate recognition and
pickets for the announced purpose of inducing the employees to join

'7There is no necessary inconsistency between the above interpretation and the
implications of the amendment to NLRA § io(l) which directs the regional attorney
not to apply for a temporary restraining order if a charge has been filed against the
employer under § 8(a)(2). The proviso is applicable to all subdivisions of § 8(b)(7)
and represents a compromise between the view that there should never be a tem-
porary injunction where the employer was charged with any unfair labor practice and
the argument that this would put it in the power of unions to stall injunction pro-
ceedings indefinitely. The above interpretation deals only with § 8(b)(7) and would
seem to rest solidly upon its words.
"sThe impropriety of invoking the 3o per cent rule is further demonstrated by

the fact that the Conference Report deleted from the House amendment a provision
which would have prohibited picketing by a union which did not represent 3o per
cent of the employees. See S. 1555, § 705(c), as passed by the House of Representatives.

"'E.g., Kenmike Theatre v. Moving Picture Operators, '39 Conn. 95, go A.2d 88i
(1952).

20 Bernhard-Altmann Texas Corp., 122 N.L.R.B. No. 142 (1959).
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the union and the employer to sign a contract after a majority have
become members, for this employer is not being asked to violate the
statute. Consequently some courts permit "organizational picketing"
while prohibiting picketing for recognition.'
The distinction seems foolish. Legal logic receives due obeisance,

and a premium is put upon retaining clever counsel. Neither accom-
plishment can offset the loss of respect for law which follows such verbal
distinctions. The employer, the union business agent and the employees
would join in echoing Mr. Bumble's assertion that "the law is an ass, an
idiot," but unhappily they could not follow the early English judge who
corrected such an absurdity, saying that "it could not be the law, for I
have so great veneration for the law as to suppose that nothing can be
law which is not founded in honesty and common sense."'
The Landrum-Griffin amendments treat organizational and recogni-

tion picketing alike.' Apart from the provision mentioned above, the
new rules rest upon two distinctions.

Picketing in any form is treated as a legitimate organizing weapon
until the employees have expressed their wish in an NLRB election.
Picketing is prohibited thereafter, except by a certified union, for the
twelve-month period for which the law prohibits another election. To
forbid picketing after a majority votes "No Union" expands the notion
of freedom of choice beyond the Wagner Act's guaranty of freedom to
choose a collective bargaining representative into freedom to have
none; and it partially guarantees the freedom against economic pressure
from unions as well as interference by employers. This expansion of the
concepts of the Wagner Act is necessary to prevent a union in a key
industry from using overwhelming economic power to attach other
appropriate bargaining units as satellites. The Teamsters Union, for
example, appears to have compelled employees to designate it as their
bargaining representative against their wishes by threatening to use
organizational picketing to destroy the business upon which their jobs
depended." The national labor policy should encourage collective
bargaining but not at the cost of permitting powerful groups to destroy
the right of self-determination.

2"E.g., Wood v. O'Grady, 307 N.Y. 532, 122 N.E.2d 386 (1954); Anchorage, Inc. v.
Waiters and Waitresses Union, Local 301, 383 Pa. 547, 119 A.2d 199 (1954).

22Ashurst, J., in Pasley v. Freeman, 3 T.R. 51 (K.B. 1789).
"2NLRA § 8(b)(7) prohibits picketing under specified circumstances "where an

object thereof is forcing or requiring an employer to recognize or bargain with a labor
organization as the representative of his employees, or forcing or requiring the em-
ployees of an employer to accept or select such labor organization as their collective
bargaining representative."

2"E.g., Hall Freight Lines, Inc., 65 N.L.R.B. 397 (1946).
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Banning organizational picketing after an NLRB election also par-
tially rejects Holmes' philosophy of the free struggle for life,' for it
prefers the nonunion employees' interest in self-determination over
the union's interest in spreading its organization as a means of protect-
ing its wage scale and labor standards. Suppose, however, that a union
were to picket for the avowed purpose of publicizing the low wages
paid in an establishment, without becoming the bargaining repre-
sentative, in order to compel the owner to raise his wages to the union
scale or else to prevent the distribution of low-cost nonunion goods in
direct competition with the products of union labor. Section 8(b)(7)
of the NLRA prohibits picketing only "where an object thereof is forc-
ing or requiring an employer to recognize or bargain with a labor or-
ganization as the representative of his employees or ... the employees
of an employer to accept or select such labor organization as their
collective bargaining representative...."
The very few men close to the drafting of the Conference Report who

understood this problem had no common intention-perhaps "had
conflicting intentions" would be a better phrase. Presumably the NLRB
will follow the decisions under Section 8(b)(4)(C) in which it announced
a rule that picketing in support of a demand which is customarily made
in collective bargaining is picketing for recognition.' I am inclined to
think that the rule is wrong in principle, and it is opposed by judicial
rulings distinguishing organizational picketing from picketing to pro-
test the competition of nonunion goods.'t The prohibition seeks to pro-
tect the employees' decision concerning union representation, not their
freedom to work at substandard wages without reprisal from those
whom they injure. The union's objective of eliminating the competi-
tion based upon differences in labor standards can be accomplished
without interfering with the employees' decision concerning union rep-
resentation. There is some risk that this approach would encourage the
kind of verbal evasion which I criticized earlier, but the danger can be

'5See p. 5 supra.
98Teamsters Local 626, 115 N.L.R.B. 89o (1956); International Ass'n of Machinists,

District 24 (Industrial Chrome Plating Co.), 121 N.L.R.B. 1298 (1958). Although a
broader rule was declared, the cases can be limited on their facts to holdings that
§ 8(b)(4)(C) applies unless the evidence permits a finding of fact that the union was
not seeking recognition. In both cases there was reason to believe that in fact recog-
nition was the demand.

International Bhd. of Carpenters, Local 857 v. Todd L. Storms Constr. Co., 84
Ariz. 120, 329 P.2d 1002 (1958); Standard Grocer Co. v. Local No. 406, International
Bhd. of Teamsters, 321 Mich. 276, 32 N.W.2d 519 (1948); cf. Douds v. Knit Goods
Workers, Local 155, 147 F. Supp. 345 (E.D.N.Y. 1957); Starr v. Cooks, Waiters,
Waitresses and Helpers Union, Local 458, 244 Minn. 558, 70 N.W.2d 873 (1955).
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eliminated by treating the union's objective as a question of fact which
requires looking behind the ostensible purpose. Regardless of what the
union may say, recognition is an objective of any picketing of an un-
organized shop, but the force of this presumption, based upon expe-
rience, can be dissipated by proof that the labor conditions of which
the union complains present such an immediate and substantial threat
to existing union standards in other shops, through the force of compe-
tition, as to support a finding that the union has a genuine interest
in compelling the improvement of the labor conditions or eliminat-
ing the competition even though it does not become the bargaining
representative.

Picketing before a union election is divided by Section 8(b)(7) into
two categories: (i) picketing which halts pickups or deliveries by inde-
pendent trucking concerns or the rendition of services by the employees
of other employers, and (ii) picketing which appeals only to employees
in the establishment and members of the public. The distinction is in
terms of consequences rather than intent because motives are too diffi-
cult to disentangle. The theory is that the former class of picketing is
essentially a signal to organized economic action backed by group disci-
pline. Such economic pressure, if continued, causes heavy loss and
increases the likelihood of the employer's coercing the employees to join
the union. In the second type of picketing the elements of communica-
tion predominate. If the employer loses patronage, it is chiefly because
of the impact of the picket's message upon members of the public acting
as individuals.2' The NLRB, in administering Section 8(b)(7), should
recognize that it draws a line between two courses of conduct. Proof of
a few widely separated refusals to cross a publicity picket line should
not convert it into signal picketing.

Congress placed no limitation upon the period for which a union
may engage in publicity picketing.2' Signal picketing is treated as a
legitimate organizing tactic until the election has been held, but in
order to prevent the union from avoiding an election by disclaiming,
"This distinction between "signal picketing" and "publicity picketing" has been

noted in discussions of the question whether picketing should be protected by the
First and Fourteenth Amendments as a method of communication, but it attracted no
significant judicial support. See Traynor, J., dissenting in Hughes v. Superior Court,
32 Cal.2d 850, 871, 198 P.2d 885, 897-898 (1948); Cox, Strikes, Picketing and the Con-
stitution, 4 VAND. L. REV. 574, 591-597 (1951).

"' This point may be open to debate although the sense seems clear. The second
proviso makes it plain that § 8(b)(7)(C) does not apply to publicity picketing. It does
apply to signal picketing, which is made unlawful after thirty days unless a petition
for an election is filed. The words "such petition" in the first proviso refer only to a
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or avoiding a claim of, representation rights, Section 8(b)(7)(D) pro-
hibits signal picketing for more than a reasonable period, not to exceed
thirty days, without filing a petition, upon which the NLRB is to pro-
ceed forthwith to an election. The signal picketing may then continue
until the election is held. After the election all picketing, signal or pub-
licity, is forbidden for reasons explained above.
Under the Curtis Bros.' and Alloy3" doctrines the NLRB interpreted

Section 8(b)(i) to impose some restrictions upon organizational activi-
ties which are more severe than Section 8(b)(7). Its decision in the
Alloy case, for example, forbids organizing a consumer boycott after an
election even though there is no picketing, whereas Section 8(b)(7)
forbids only picketing. In other instances Section 8(b)(7) is the more
restrictive. The final sentence of Section 8(b)(7) reads: "Nothing in this
paragraph (7) shall be construed to permit any act which would other-
wise be an unfair labor practice under section 8(b)." Does this mean
that the soundness of the Curtis and Alloy doctrines must be decided
under Section 8(b)(i) as if Section 8(b)(7) had not been enacted? Al-
though the quoted words will bear this meaning, after Congress sharply
debated the entire question and expressed its conclusions in Section
8(b)(7) it would seem wrong to construe the vague words of Section
8(b)(i) as a license for further administrative or judicial restrictions
upon the use of concerted activities as organizing weapons.
The Statement of the Managers on the part of the House reads:

"Section 8(b)(7) overrules the Curtis and Alloy cases to the extent that
those decisions are inconsistent with section 8(b)(7)."' No citations were
included. If the reference to the Curtis and Alloy cases directs attention
to the NLRB decisions, the statement supports the argument that their
more restrictive aspects survive. However, since the circuit courts had
reversed the NLRB, the statement may be explaining that the court
decisions are overruled to the extent that Section 8(b)(7) forbids or-
ganizational picketing.

petition filed to satisfy the requirement of § 8(b)(7)(C), i.e., while there is signal
picketing. To read the first proviso as if it meant a petition for an election filed while
publicity is going on would defeat the whole purpose of the second proviso, which is
obviously intended to secure the privilege of using publicity in order to obtain recog-
nition, if there is no other representative.

101i9 N.L.R.B. 232 (1957), rev'd, 43 L.R.R.M. 2156 (D.C. Cir. 1958), cert. granted,
359 U.S. 965 (1959).

81 International Ass'n of Machinists, Lodge 942, 1i9 N.L.R.B. 307 (1957), enforced
in part and set aside in part, 263 F.2d 796 (9th Cir. 1959), petition for cert. filed, 28
U.S.L. Week 3011 (U.S. Apr. 24, 1959) (No. 57).

32 105 CONG. REC. 16552 (daily ed. Sept. 3, 1959).
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It may clarify the situation' to recount the pertinent events. The con-
ferees did not overlook the ambiguous sentence. On the part of the
Senate the fear was expressed that the sentence might keep alive the
litigation over the Curtis and Alloy doctrines and thus lead to judicial
and administrative restrictions in addition to those imposed by Section
8(b)(7). Proponents of the Landrum-Griffin bill disclaimed this intent,
but they were unwilling to delete the sentence for fear that the deletion
might somehow be construed to imply that Section 8(b)(7) qualified
Section 8(b)(4) or other unfair labor practices having nothing to do
with the use of picketing or other publicity in an organizing campaign.
The difference was resolved by the suggestion that the House Managers
should include the following statement in their explanation of the
conference agreement:
The final sentence in proposed section 8(b)(7) is intended to make it clear that

section 8(b)(7) does not qualify any of the other unfair labor practices under section
8(b). Section 8(b)(7) is, of course, intended as a definitive legislative disposition of the
problems involved in the Curtis and Alloy cases.

This passage was mimeographed in a sheet containing two similar
passages comprising other issues, distributed and read aloud at a later
meeting of conferees with the staff present, and approved without dis-
sent. The Statement of the House Managers had not been prepared
when the Senate voted. It was not shown to the Senate staff. Instead of
the agreed explanation it contains the sentence quoted above. The
sense would be the same if the actual statement means that the court
decisions in the Curtis and Alloy cases are overruled where inconsistent
with Section 8(b)(7)-

In summary, the present law of organizational picketing compro-
mises conflicting interests. Signal picketing is an economic weapon
which may seriously injure an employer's business and exert sufficient
economic pressure upon the employees to coerce their choice of repre-
sentatives. It can be argued that such a method of organizing is un-
necessary and inappropriate today because the NLRA prevents coercion
by employers. On the other hand, the union members have an im-
portant economic interest in protecting their wages and working con-
ditions. The protection against employer interference available under
the NLRA is imperfect because of the delays and uncertainties of
litigation, the manifold opportunities for subtle discrimination, and
the coercion exercised through freedom of expression. Since all union-
ization involves a revolution against the established order, picketing
affords a demonstration that there is another power factor in the situa-
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tion, which may be essential to spark the revolt. An election is the only
truly reliable test of employee sentiment; until it is held one cannot be
sure that the pickets do not speak for the majority. The relative weights
to be assigned to these considerations vary from case to case-there are
instances in which two days of organizational picketing would destroy
a business and others in which two months of picketing would be benef-
icent-yet the necessary appraisals are too particularized for practical
administration. One's final judgment must depend partly upon the
degree of his reluctance to curtail a weapon of self-advancement and
partly upon his appraisal of the value of further unionization. In my
opinion Section 8(b)(7) strikes as fair a balance as has yet been sug-
gested, provided that the inadequacies of the draftsmanship are cor-
rected by understanding administration.'

II
In public and congressional debate a "secondary boycott" is some-

thing very bad, but just what it is, and why it is bad, are seldom stated.
Historically a boycott is a refusal to have dealings with an offending
person. To induce customers not to buy from an offending grocery
store is to organize a primary boycott. To persuade grocery stores not
to buy Swift products is still a primary boycott. In each case the only
economic pressure is leveled at the offending person-in terms of labor
cases, at the employer involved in the labor dispute.
The element of "secondary activity" is introduced when there is a

refusal to have dealings with one who has dealings with the offending
person. There is a secondary boycott if housewives refuse to buy at any
grocery store which deals with Swift & Co. It is also a secondary boycott
for members of the Plumbers Union to refuse to work for any contractor
who buys pipe from U. S. Pipe Co. All true secondary boycotts involve
two employers. The union brings pressure upon the employer with
whom it has a dispute (called the "primary employer") by inducing the
employees of other employers who deal with him (called the "secondary
employers") to go on strike-or their customers not to patronize-
until the secondary employers stop dealing with the primary employer.
Or the union may simply induce the employees of a secondary employer
to refuse to handle or work on goods-or the customers not to buy
goods-coming from the primary employer while they perform the rest
of their duties.

83 No criticism of the author of the Landrum-Griffin bill is intended. The drafting
was done under very difficult circumstances, and I have a share in the responsibility
for mistakes.
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Although the National Labor Relations Act does not use the words
"primary boycott" or "secondary boycott," the distinction has an im-
portant influence upon both the drafting and interpretation of legisla-
tion. The differentiation is critical in dealing with picketing at the
scene of a labor dispute. Suppose, for example, that the Teamsters
Union induced the employees of the ABC Express Co. to refuse to
transport furniture delivered at the ABC terminal by the Modern Fur-
niture Co. some of whose employees are on strike. The inducement
would have been a violation of Section 8(b)(4)(A) even before the
Landrum-Griffin amendments because that section forbade a union
(i.e., the Teamsters)
to encourage the employees of any employer [i.e., the employees of ABC Express Co.]
to engage in ... a concerted refusal in the course of their employment to... handle
or work on any goods ... or to perform any services;.. . where ... an object thereof
is: . . . forcing or requiring any person to cease using, selling, handling, transporting,
or otherwise dealing in the products of any other producer, processor, or manu-
facturer, or to cease doing business with any other person [i.e., Modem Furniture Co.].

Suppose now that the furniture company telephones the ABC Ex-
press Co. to pick up the furniture at the factory and that the strikers
dissuade the express company's drivers from entering. The refusal to
cross the picket line, not the strike, brings the economic pressure. The
words of Section 8(b)(4)(A) are as applicable as in the first case, but the
NLRB and court decisions under the Taft-Hartley Act hold that there
is no violation chiefly because turning people away from the scene of
a labor dispute is an incident of a primary strike rather than a secondary
boycott.' The Supreme Court adopted this interpretation in the Rice
Milling case,'3 but the opinion stressed the point that Section 8(b)(4)(A)
prohibited inducements to engage in a "concerted refusal."" Since the
Landrum-Griffin bill deleted this phrase, it might have overturned the
entire line of decisions if a majority of the Senate conferees had not
secured the inclusion of explicit language safeguarding the right to
engage in primary picketing even though truck drivers are stopped by
the pickets.37

"E.g., Oil Workers Int'l Union, Local 346 (Pure Oil Co.), 84 N.L.R.B. 315 (1949);
Moore Dry Dock Co., 92 N.L.R.B. 547 (1951); Columbia Southern Corp., iio N.L.R.B.
206 (1954)-

w NLRB v. International Rice Milling Co., 341 U.S. 665 (1951).
" 341 U.S. at 670.
37 NLRA § 8(b)(4)(B), as amended, has a proviso reading: "...nothing contained

in this dause (B) shall be construed to make unlawful, where not otherwise unlawful,
any primary strike or primary picketing."
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We shall return to this distinction in a moment but first suppose
that prior to the strike at Modern Furniture Co. the Teamsters Union
induced all the trucking concerns in the area to agree that they would
not require their employees to handle the goods of an employer en-
gaged in a labor dispute. Would it now be an unfair labor practice for
the Teamsters Union to induce the express company's employees to
refuse to handle the furniture? For six or seven years these "hot cargo"
contracts were held to legitimatize the secondary boycott," but in 1957
the Supreme Court held that the clause was not a defense.' However,
if the trucker performed his promise voluntarily without the Teamsters
inducing his employees not to work, there would be only a primary
boycott and no violation of the Taft-Hartley Act.4'
This was an impractical distinction. The effect upon the furniture

company is the same as when the union induces the trucker's employees
to refuse to handle the furniture. Furthermore, one wonders about the
trucker's "voluntary" participation in the primary boycott. Would he
sign the "hot cargo" clause without pressure from the Teamsters?
Would he perform it but for the fear that if he fails the Teamsters will
be tougher in the next contract negotiations or will remind him of his
failure to perform his part of the contract whenever he asks the union
to halt a wildcat strike? The only way of dealing with such pressures is
to nip them in the bud by prohibiting the agreement. Apart from the
participation of the labor union, even as primary boycotts they would
violate the Sherman Act.4"
This was the theory upon which the Senate voted to outlaw "hot

cargo" contracts in the trucking industry. The words literally covered
only an agreement by an employer that he would not handle the "hot
cargo,"4 but since a business firm acts through its employees, the pro-
hibition would seem to extend to any promise not to require employees
to handle the "hot cargo" or not to discipline employees for their
" International Bhd. of Teamsters, 87 N.L.R.B. 972 (1949), afjd, 195 F.2d 906 (2d

Cir. 1952).
"s Local 1976, United Brotherhood of Carpenters v. NLRB, 357 U.S. 93 (1958).
40 Section 8(b)(4)(A) prohibited only inducement of "employees."
41 Fashion Originators' Guild v. Federal Trade Commission, 312 U.S. 457 (1941).
42 Section 707 of S. 1555, as passed by the Senate, would have amended the NLRA

by adding: "It shall be an unfair labor practice for any labor organization and any
employer who is a common carrier subject to Part II of the Interstate Commerce Act
to enter into any contract or agreement, express or implied, whereby such employer
ceases or refrains or agrees to cease or refrain from handling, using, or transporting
any of the products of any other employer, or to cease doing business with any other
person."
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refusal. In the House the prohibition was extended to all agreements
by which an employer agrees with a labor organization not to handle or
use the goods of another person," but the rationale was not changed
and this should dissipate organized labor's fears that the prohibition
invalidates agreements sanctioning refusal to cross a primary picket
line, such as the refusal of the truck drivers to cross the picket line
at our hypothetical Modem Furniture plant. Thus, although Section
8(b)(4)(i)(B) speaks of all inducement of an employee of a secondary em-
ployer with an object of forcing him "to cease using, selling, handling,
transporting or otherwise dealing in the products of any other producer,
processor or manufacturer, or to cease doing business with any other
person," under the Rice Milling case and the new confirmatory proviso
explained above it is not an unlawful secondary boycott to induce
employees to refuse to cross a primary picket line where the refusal
causes the secondary employer to cease doing business with the primary
employer at the site of the labor dispute. The same words are repeated
in outlawing "hot cargo" agreements. The prohibition was drafted in
aid of the restriction upon secondary boycotts. The same distinction
based upon the situs should therefore be observed, with the result that
Section 8(e) does not prohibit agreements sanctioning refusal to cross
a lawful, primary picket line.
Although the language again leaves doubt, the underlying rationale

should also exclude from Section 8(e) conventional restrictions upon
subcontracting, such as the promise that "All work that is usually
performed in the plants of the Company shall continue to be performed
in such plants unless a change is mutually agreed upon by both
parties."" In a literal sense this clause is an agreement between an
employer and a union by which the employer undertakes not to do
business with any other person, but it has a different function than the
contracts which were the targets of Section 8(e). This restriction upon
subcontracting seeks to protect the wages and job opportunities of the
employees covered by the contract by forbidding the primary employer
to have work which his employees might do, performed outside his own
shop-something quite different in both purpose and effect from ar-
ranging to have secondary employers boycott nonunion firms or spec-
ified employers or groups of employers because their products or labor
policies are objectionable to the union. The fact that Congress rejected

4" NLRA § 8(e).
44Agreement between Selby Shoe Co. and United Shoe Workers of America, Local

117, effective November i i, 1947.
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the attacks upon the secondary boycott provisions of the Landrum-
Griffin bill alleging that it unwisely threw doubt upon the validity of
bona fide restrictions upon subcontracting may be attributed to dis-
belief in the allegation just as easily as to congressional opposition to
contractual restrictions upon managerial freedom to subcontract, al-
though there were undoubtedly individuals who hoped also to resolve
the subcontracting issue in favor of management. Whatever the merits
of the latter issue, it is distinct from the only explicit subject of legis-
lative concern.
The prohibition of "hot cargo" contracts is the most vulnerable of

the Landrum-Griffin amendments. In the trucking industry it will serve
a useful purpose. The construction and apparel and clothing industries
were excepted because the prohibition would have wreaked havoc.
Congress had no information about the prevalence or uses of similar
clauses in other industries, about their impact upon employers or their
importance to union organization. The majority in the House of Rep-
resentatives was content to make the loose assumption that a clause
which was against public policy in the transportation industry must be
equally undesirable in other segments of the economy. The Senate
conferees could not induce them to change.

Perhaps we have also erred in treating all secondary boycotts alike.
The external conduct is simply a concerted refusal to work set in
motion by picketing or some equivalent inducement by union leaders.
Since the conduct is not morally wrong and invades no immediate per-
sonal or property right, there is no reason for forbidding it unless the
social or economic consequences are judged unfair or undesirable. For-
mulating such a judgment would seem to call for an examination of
all the consequences, yet the statute makes the involvement of a second-
ary employer the sole criterion upon the theory that he is a neutral
bystander whom it is unfair to subject to intentional economic loss in
a quarrel not of his making.
The criterion falls demonstrably short of accomplishing perfect jus-

tice. The neutrality of the secondary employer varies within such wide
limits that the courts have already read two exceptions into the statute
which the Landrum-Griffin amendments impliedly retain. Royal Type-
writer Co. maintains business machines leased to its customers. During
a strike Royal's employees refused to do the maintenance work, and
the company arranged to have other concerns perform the contracts
with their employees for the account of Royal. The union thereupon
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induced the employees employed by the independent repair shops to
refuse to do the strikers' work. The union's conduct violated the literal
meaning of Section 8(b)(4)(A), but the Court of Appeals for the Second
Circuit held that there was no unfair labor practice because the second-
ary employer had interjected himself into the dispute as the ally of the
primary employer.4'
The second judge-made exception involves corporate affiliates. The

wholly owned subsidiary of a whiskey distiller would not be treated as
a disinterested neutral in a dispute at the distillery. The common own-
ership plus the assistance which the distributor gives the distiller by
selling its products, and only its products, shows that they share a com-
mon goal and common interests.'

Picketing a nonunion contractor on a construction project is held
to be an unlawful secondary boycott because it induces the employees of
the other contractors to quit work.47 The situation is distinguishable
from the Royal Typewriter and corporate affiliate cases but the differ-
ence is only in degree. All the employers affected by picketing of a con-
struction project are bound together in the common work. None is
completely neutral since the undertaking is integral. Each is affected by,
and can influence, the conduct of the others.
One seeking perfect justice in an individual case would consider

three other factors which are irrelevant under Section 8(b)(4)(A). The
interest of the secondary employees in the outcome of the dispute is
significant. Where all the men are employed in the same industry and
in the same locality, as in the case of a construction job, the division
into different trades or crafts, each with its own employer, cannot ob-
scure their common interests-they work side by side and the wages
and working conditions of one trade affect all the others. Quite the
reverse is true of other secondary boycotts; the outcome of a wage
dispute in a Minnesota woodworking factory will not affect the wages
of construction carpenters in Los Angeles.
The purpose of the boycott is highly important. In the Bedford Stone

Cutters case,' which a generation of students studied as proof of the
unfairness of labor injunctions, the union was struggling to preserve its
existence in the face of a lockout and company-dominated union. At
45NLRB v. Business Mach. & Office Appliance Mechanics Conference Bd., Local

459, 228 F.2d 553 (2d Cir. 1955). The Statement of the House Managers explicitly
approved this interpretation. H.R. Rep. No. 1147, 86th Cong., ist Sess. 38 (1959).

46 Accord, J. G. Roy and Sons Co. v. NLRB, 251 F.2d 771 (1st Cir. 1958).
47 NLRB v. Denver Bldg. & Constr. Trades Council, 341 U.S. 675 (1951).
" Bedford Cut Stone Co. v. Journeymen Stone Cutters Ass'n., 274 U.S. 37 (1927).
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the other end of the range lies the notorious boycott sponsored by Local
3 of the International Brotherhood of Electrical Workers during the
course of which the electricians on construction work refused to install
electrical equipment which had not been manufactured by members of
Local 3, a requirement which excluded all out-of-city manufacturers
from the New York market, thereby swelling the coffers of the New
York concerns and enabling them to pay higher wages."9 Local 3's trade
barrier has current parallels in contracts negotiated by the United As-
sociation of Journeymen Plumbers which require plumbing contractors
to install only pipe fabricated by union members.
A third factor in any pragmatic evaluation of a particular secondary

boycott would be the power and necessities of the labor union which
organized the boycott. An unrestricted right to engage in secondary
boycotts would give the Teamsters Union overwhelming power through
its grasp upon the bottleneck of transportation. The building trades
unions, which have organized 8o per cent of the construction industry,
made frequent use of the secondary boycott against "unfair" materials
prior to the Taft-Hartley Act. None of these organizations needs addi-
tional bargaining power. In the apparel and clothing industry, on the
other hand, the boycott is probably essential to effective collective bar-
gaining. In the early days whenever the International Ladies' Garment
Workers established a wage scale and working conditions, employers
would circumvent the contract by subcontracting cutting, sewing, or
other operations to a nonunion establishment. The jobber whose costs
were rising because his contractors observed union standards came
under competitive pressure to take work away from union contractors
and give it to sweatshops. The union could never catch up with all
the nonunion contractors because their operations did not require a
heavy capital investment and the equipment could easily be moved
from one loft to another. The number of jobbers, however, is relatively
small. The International Ladies' Garment Workers became capable
of maintaining its organization and establishing better conditions of
employment when it began to negotiate contracts with jobbers restrict-
ing their choice of subcontractors to firms which maintained union
conditions of employment.
The foregoing factors seem plainly relevant to any impartial ap-

praisal of the effect of a secondary boycott upon both the immediate
parties and the community, yet the present law requires the NLRB
to disregard them. One alternative would be to allow the NLRB or
the courts to evaluate the relevant factors in every case and declare

49 Allen-Bradley Co. v. Local 3, IBEW, 325 U.S. 797 (1945).
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judgment upon the balance; but this suggestion has several fatal de-
fects. It overlooks the need for a fixed standard by which employers and
labor unions can know their rights in projecting a course of conduct.
It requires the use of particularized economic data which is hard to
obtain and still more difficult to present in litigation without a lengthy
and expensive trial. In the final analysis judgment would often turn
upon the length of the chancellor's foot, for there is no magic scale of
values by which one could assign points for the degree of the secondary
employer's neutrality, the degree of his employees' interest in the pri-
mary dispute, the character of the objective, and the importance of the
secondary boycott to the particular union as a method of employee
self-help. Where the present law is excessively general, the alternative
is excessively impractical; therefore neither is entirely just.

Perhaps there is a middle ground. The recent amendments modify
the blanket prohibition in the case of the apparel and clothing industry
because its special character was forcibly presented to the Conference
Committee.' The courts created one exception for refusals to perform
struck work and appear to be developing another for corporate affiliates.
During the Landrum-Griffin debates congressional leaders in both par-
ties promised to bring to the floor in 1960 legislation specially designed
to permit the picketing of construction projects. Such straws in the
wind suggest that the basic dilemma can be minimized by more careful
statutory classification. Even today a few additional distinctions could
be justified without further data. The use of boycotts to suppress compe-
tition between employers in the product market should be handled as
a restraint of trade; both labor relations and the administration of
antitrust laws are needlessly complicated when such boycotts are swept
into the same category as efforts to organize nonunion competitors. The
establishment of other appropriate categories waits upon adequate re-
search, for convincing factual data are necessary to overcome the hostile
public reaction aroused by the words "secondary boycott." The research
should be directed toward developing classifications which can be
administered by law. If it succeeded, the law of secondary boycotts
could be brought more nearly into harmony with social and economic
realities.

III
The need of labor unions for freedom to use picketing and boycotts

as methods of achieving organization and collective bargaining depends
in part upon the weapons available to employers in restricting the
OA proviso to NLRA § 8(e) excepts this industry from §§ 8(e) and 8(b)(4)(B).
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unionization of their employees. The fundamental rights to organize
and bargain collectively, created by the Railway Labor and Wagner
Acts, are contested around their edges but the core is a permanent part
of our labor law. The Taft-Hartley and Landrum-Griffin amendments
did not change the basic statutory provisions creating employer unfair
labor practices. The wisdom of legal protection for the hard core of
rights is not open to serious public dispute.
But this is only part of the story. Under the Wagner Act the National

Labor Relations Board was dominated by zeal, perhaps excessive zeal,
for unionization. Today the Board, the General Counsel, and the staffs,
who are as concerned with restraining union misconduct as employer
unfair practices, conceive themselves to be arbitrators between indi-
vidual employees, management, and union. The change is epitomized
in the Taft-Hartley revision of Section 7, which currently places the
rights not to organize, not to bargain collectively, and not to engage
in concerted activities upon a parity with the original rights to engage
in such activities. It appears to have been the result of a widespread
public belief that labor unions had become so strong that legislative
action was required to redress the balance of power. The power of
unions already organized might logically justify strengthening the em-
ployer's hand in collective bargaining and even curtailing the strong
union's right to use economic weapons to organize nonunion shops, but
it has no proper place in formulating or administering public policy
toward employers' interference with organizational activities among
unorganized employees. The power of the United Automobile Workers
vis-&-vis employers in the automotive industry is logically irrelevant
to the Textile Workers' efforts to organize southern textile mills. The
Taft-Hartley and Landrum-Griffin restrictions upon boycotts and pick-
eting require increased protection against interference, coercion, and
restraint of employees in the exercise of the right of self-organization.
These are distinctions with which the law can deal. The failure to

make them is testimony to the irrationality of the legislative process in
debating labor legislation. Since the enactment of any labor legislation
apparently depends upon broad swings in the pendulum of public
sentiment, it may be hard for the legislator to follow the course of
reason and support measures strengthening unions during the organi-
zational phase of labor relations while controlling unions with estab-
lished power. Surely we were entitled to expect a greater capacity for
differentiation from the executive branch and the National Labor
Relations Board.
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They have not made the differentiations. The basic shift from a
policy of encouraging unionization to one of indifference is reflected
in the NLRB attitude toward the active opposition of employers to
union organization. Prior to 1947, and in some degree from 1947 to
1953, the Board's premise was that the employer, though he might be
opposed to unions, had no legally cognizable interest in preventing
the unionization of his plant. Since many specific issues arising in the
administration of the Act turn upon the balance of conflicting inter-
ests, assigning a zero value to the employer's interest in breaking up
an incipient union would frequently tip the scale in the union's favor.
A case in point is the former rule that interrogation of employees con-
cerning union activities is an unfair labor practice per se,5 for although
the degree of coercion may be very slight, the employer rarely has
enough legitimate interest in the information to justify even the slight
interference with freedom to organize. Since 1953 a majority of the
NLRB members appear to have followed a philosophy set forth during
the Taft-Hartley debates by an employer's attorney who later became
Solicitor of the Department of Commerce:
[W]e hear much said about employers "intimidating" employees. We forget that the
employee is now under the system of unions which has been created by patronage
of Government somewhat in the position of a customer about to buy an article with
both the union and the employer competing for his allegiance, trade and support.52
Under this view the function of the NLRB is to establish the Marquis

of Queensbury rules defining the weapons with which employers and
unions wage the contest over unionization. The interrogation of em-
ployees is now held not to be unlawful per se.5'
Of course, it is the application of general views of policy to concrete

cases which has practical importance, and in a real sense a policy is
derived from its specific applications. The attitude which I criticize
appears in many rulings upon issues which in isolation have no great
importance and may even appear to be nicely balanced, but the cumu-
lative disposition of which encourages or checks the spread of collec-
tive bargaining.
An excellent example is the change in NLRB rules concerning an

employer's refusal to bargain with a new union. Under the statute two
courses of action are open. The first is to charge the employer with the

a Standard-Coosa-Thatcher Co., 85 N.L.R.B. 1358 (1949), expressly overruled by
Blue Flash Express, Inc., 1og N.L.R.B. 591 (1954).

o2Hearings on S. 55 Before Senate Committee on Labor and Public Welfare, 8oth
Cong., ist Sess. 1700 (1947).

5' Blue Flash Express, Inc., 1og N.L.R.B. 591 (1954).
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unfair labor practice of refusing to bargain collectively with the rep-
resentatives designated by a majority of the employees in an appropriate
unit, in violation of Section 8(a)(5). The case would be made out if it
were proved at the hearing that the unit claimed was appropriate,
that a majority of the employees in the unit supported the union on
the day it requested recognition, and that the employer nevertheless
refused to bargain. The alternative course of action is to have an
election whenever the employer's refusal to bargain is accompanied by
a request that the union prove its majority.
The latter course has much to commend it. An election is the most

reliable test of employee sentiment. Since a finding concerning the
employees' wishes on the date of the employer's refusal to bargain may
depend upon inference or conflicting evidence, there is often substan-
tial risk of making an erroneous finding which would fasten an un-
wanted representative upon both employees and employer. Further-
more, since an employer who has a bona fide and reasonable doubt
concerning the union's status ought not to be prosecuted for an unfair
labor practice, a decision to proceed under Section 8(a)(5) involves
investigation of an uncertain state of mind. All these dangers would
be avoided by adopting the hard and fast rule of thumb that the
NLRB would never find an employer guilty of a violation of Section
8(a)(5) because of his refusal to bargain without an NLRB election.
The rule would also give the NLRB staff a simple set of instructions
which dispensed with both the need for investigation and the responsi-
bility for passing judgment.
But consider the effect upon union organization. Union organizers

frequently find it difficult to keep up enthusiasm in a new local without
producing results as well as promises. In a contested case-and the
employer can always raise a contest-it takes from six months to a
year for the NLRB to hold an election. The new union is made to
appear inept and futile; apparently it can accomplish nothing, but
meanwhile the employer may bring pressure upon the employees
through antiunion propaganda and the community may array itself
in opposition through the police, the mayor, the churches, and the
chamber of commerce. Unfair labor practice proceedings are also time-
consuming, but if the employer is found guilty, the NLRB restores the
status quo by directing him to bargain with the union without regard

7, NLRA §§ 8(a)(5) and 9(a) do not condition the employer's duty to bargain upon
an NLRB certification.
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to subsequent changes in employee sentiment, thereby depriving the
employer of the fruits of misconduct.0 For almost two decades the
NLRB proceeded under Section 8(a)(5) when there was evidence that
the employer's request for an election was not the result of a bona fide
doubt concerning the union's status; in 1954 this avenue was closed and
elections were required whenever the employer requested the union
to prove its majority unless there was evidence that the employer had
used the delay to commit flagrant unfair labor practices undermining
the union's strength.'
The new practice is obviously based upon a re-evaluation of the

public interest in protecting union organization and collective bargain-
ing, which subordinates it to the competing interests mentioned above.
The new rule is not unreasonable. Some risk has to be taken whichever
route is followed. The vice is that the change in policy typifies a whole
series of shifts in NLRB rules of decision each of which puts more
risks upon the unions, with the result that their cumulative impact
makes it immensely more difficult to organize nonunion establishments.
NLRB rulings upon employers' antiunion speeches furnish another

example. Freedom of expression ranks high in our scale of values;
its curtailment can be justified only by strong necessity. Most of us
also value full freedom for employees in forming, joining, and assisting
labor organizations of their own choosing. To pursue either goal to
its logical extreme requires some sacrifice of the other. Arguments
which disclose the speaker's strong desire are not wholly an appeal to
reason if the listener is in the speaker's power. As Judge Learned Hand
pointed out:
Words ... take their purport from the setting in which they are used, of which the

relation between the speaker and the hearer is perhaps the most important part. What
to an outsider will be no more than the vigorous presentation of a conviction, to an
employee may be the manifestation of a determination which it is not safe to
thwart.57

Judging whether the coercive elements in an employer's verbal attack
upon a union outweigh its value as argumentation cannot be wholly
divorced from one's intuitive appraisal of the relative values of free-
dom of association and freedom of expression. The lower value which
the NLRB now puts upon freedom of association and the notion that
an employer has a legitimate interest in defeating a union have led

"6 Franks Bros. Co. v. NLRB, 321 U.S. 702 (1944).
M' The leading case is A. L. Gilbert Co., 11o N.L.R.B. 2067 (1954).
67 L. Hand, J., in NLRB v. Federbush Co., 121 F.2d 95., 957 (2d Cir. 1941).
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to increasing the latitude allowed employers in the name of free speech
to the point where a clever lawyer can readily show an employer how
to threaten and coerce his employees without fear of NLRB proceed-
ings. An employer may not lawfully "threaten" to reduce wages or
close a plant if a union is organized but he may "predict" that these
things will happen. In Chicopee Mfg. Co. V a company which owned
several textile plants told the employees at one plant just before an
election that the company could not afford to pay the union wage scale
at the plant in question, that the management "could move the plant
if they so desired," and that "if the union won they would be forced
to move the plant." These statements were held to be permissible pre-
dictions, but surely the employees had no doubt of the threat implied.
Similarly, an employer may not lawfully threaten to refuse to bargain
with a union but he may state his legal position. In National Furniture
Mfg. Co. it was held that there was no threat in asserting that "it
would not make any difference whether the union won the election
or not; the Company would not recognize it." The most amusing illus-
tration is an unreported case which arose in one of the New England
fishing ports. Just before an election the employer posted a notice in
one of its processing plants, saying in substance:
The management has diverted the S.S. Cape Ann to another plant in Boston because
it cannot afford to bring additional fish to this plant until the threat of labor unrest
is removed.

The employees took the hint and voted against the union; but the
election was set aside because the notice was threatening. Later a new
election was held. Two days before the new election the employer
posted a notice the gist of which was:
You may wonder why a new election is being held so soon after the union was soundly
beaten in a prior election. The explanation is that the first election was set aside by
the NLRB because the company posted the following notice of management policy
just prior to the election:

Then followed the earlier notice. This time the ruling was that man-
agement had done nothing more than explain the legal situation.

In criticizing the NLRB rulings I do not mean to suggest a return
to the much earlier rule by which employers were forbidden to express
themselves in opposition to labor unions. No change in the statute is
necessary although its revision might usefully symbolize dissatisfaction
with the course of decision. The fault lies in the failure to give effect

W 107 N.L.R.B. io6 (1956).
Wio6 N.L.R.B. 1300 (1953).
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to the simple truth that the impact of the words is a function of the
time and place, of the positions of the speaker and listener, of the tone
and past relations-in short, of environment and experience. Words
which may only antagonize a hard-bitten truck driver in Detroit may
seriously intimidate a rural textile hand in a company village where
the mill owners dominate every aspect of life. The dictionary meaning
is irrelevant; the question is, what did the speaker intend and the
listener understand. This approach to free speech cases would take the
decision out of the hands of review attorneys sitting in Washington
and vest it in the trial examiners who absorb the atmosphere by visiting
the community and observing the parties and witnesses. It might even
substitute for neat little agency rules based upon verbalisms the kind
of intuitive reaction which influences a jury; mistakes would result but
on the whole greater justice would be done.

Before leaving this aspect of the subject we should consider one
other form of interference with freedom of association. Efforts to extend
union organization in the South frequently encounter community op-
position. In Porterdale, Georgia, for example, the Bibb Manufacturing
Co. owned all the property except the churches, and supplied all the
utilities and public services except police protection. All the town
officials were Bibb's employees. When the Textile Workers Union
sought to organize the mill, uniformed police officers openly followed
each union organizer wherever he went and whatever he did for twenty-
four hours a day. Not many employees would be ready to exercise the
right to join the union and take part in its activities under these con-
ditions. In Orangeburg, South Carolina, the chamber of commerce
sent a letter to each employee of the Southland Provision Co. just
before an NLRB election containing arguments about the harm done
to the community by labor unions and concluding:
The merchants and citizens of Orangeburg feel that those who help run industry

away from Orangeburg and who cause Orangeburg to lose the benefits of large pay-
rolls should not be given any special privileges in the future in the way of job prefer-
ence, credit, etc.

For this reason if you are not active for the union please notify us so that we will
not do you the injustice of putting your name on the blacklist.

Such activities unquestionably restrain and coerce employees in the
exercise of the right to self-organization, but they cannot be prevented
under the present law unless the employer authorized or ratified them.*
Union propagandists blame the rule on the Taft-Hartley amendments

6 NLRA §§ 2(2) and (13).
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because the original NLRA held the employer responsible for the
conduct of persons acting in his interest whereas the revised version
imputes to him only the acts of his agents,6" but proof of some con-
nection between the employer and the coercion has always been re-
quired;62 unfortunately the evidence is seldom available in this class
of cases. To assert that the employer must be to blame whether proof
is available or not, is to overlook the depth of community feeling and
substitute antagonism for evidence.
The NLRA might be amended so as to prohibit interference, coercion,

or restraint from any source, but this would involve a major departure
from the traditions of Anglo-American law. No government agency has
general jurisdiction to investigate and redress private interference with
freedom of speech, political activity, or religion. Freedom to organize
labor unions has no stronger claim to protection. Under these circum-
stances it seems unlikely that the NLRB will be given general author-
ity to deal with interference with freedom to form, join, and assist labor
organizations. A new, more imaginative solution must be found.

IV

The weakening of government protection for union organization was
not necessary to prevent the abuse of power by strong unions or to
carry out the logical implications of the National Labor Relations Act.
Some restrictions upon picketing and secondary boycotts were required,
but in the latter case, at least, they could have been applied with a
nicer sense of discrimination. Proof is hard to find because we lack
the control needed for purposes of comparison, but there seems little
ground for doubting the importance of these changes in checking the
spread of union organization.
Yet those of us who deplore the changes because we believe that

labor unions are essential to freedom and democracy in an industrial
society must guard against exaggerating the blame to be laid upon
public policy for the present low estate of the labor movement. Other

"1E.g., Wyle, Union Organization Activity Under Taft-Hartley, N.Y.U. 1ith Ann.
Conf. on Labor 191, 211-217 (1958).

e' In Salant & Salant, Inc., 66 N.L.R.B. 24 (1946), a case which is often cited to
demonstrate the supposed breadth of the pre-Taft-Hartley Act rule, the Board found
that the citizens' committees were organized and stimulated by the employer. A little
later the same concern was held not to be responsible for the antiunion activities of
town officials unless they could be connected to the company. Salant & Salant, Inc.,
87 N.L.R.B. 215, 225 (1949). See also NLRB v. American Pearl Button Co., 149 F.2d
311 (8th Cir. 1945); NLRB v. Mylan-Sparta Co., i66 F.2d 485 (6th Cir. 1948).
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external and internal forces have been at work. They partially explain
both the changes in public policy and the failure of unions to add
new members.
The slower expansion of union membership can be partly explained

by the changing frontiers of union organization. Although experience
in the Scandinavian countries and upon our own Pacific Coast shows
that white-collar workers can be organized, labor unions and collective
bargaining are less necessary for, and less attractive to, employees in
offices and service establishments than in large mines, mills, and fac-
tories. In the South union organizers confronted entire communities
whose social and economic strata resisted unionization and whose
leaders resorted to tactics which the industrial metropolises of the North
and West would no longer tolerate. Law cannot force unions upon
communities which are basically opposed; yet as industrialization of
the South proceeds, surely national policy should encourage the spread
of collective bargaining and prevent interference in the interest of
employers.
Changes in management are also important. There is more organized

opposition to unions, although the techniques are subtler, but there
is also more disposition to remove the causes at the root of unionization.
The improvement in wages and conditions of labor which has oc-

curred in the past quarter century would seem to be a third important
factor explaining the reduced rate of growth. A general public which
would ardently support the labor movement when the average hourly
earnings of a steelworker were 66 cents an hour feels less enthusiasm
now that they are $2.88 an hour with pensions and hospital and medical
service in addition. In the automotive industry the average annual wage
and salary payments for a full-time employee increased from $1,170 in
1933 to $1,762 in 1939 and $5,443 in 1956. The improved position of
the industrial worker is both absolute and relative. While the annual
wage and salary payments of the automobile worker were increasing
almost fivefold and of the textile worker roughly fourfold, the con-
sumers' price index little more than doubled. The annual wage and
salary payments in finance, insurance, and real estate increased from
$1,555 in 1933 to $1,729 in 1939 and $4,226 in 1956-less than a three-
fold increase compared with the fivefold increase of the automobile
worker. Twenty-five years ago organized labor's demand for "more
and more and more" evoked the sympathy of many idealists; not a few
of them joined the ranks. Today the bloom is gone from the rose.
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A fourth factor, which is certain to grow in importance, is the change

in the character of the work force. The demand for skilled workers
is constantly increasing. More and more wage earners are exchanging
white collars for blue. It seems likely that a constantly smaller pro-
portion of the population will be employed in the production and
distribution of goods. We cannot foresee the total impact of electronics,
of the peaceful use of atomic energy, and of the space age, but the vague
outlines are enough to raise the question whether the new scientific
revolutions may not outdate the institutions-labor unions and col-
lective bargaining-which an earlier revolution made important.

I hope not. We cannot return to the individualistic American society
of the seventeenth, eighteenth, and nineteenth centuries, but perhaps
we can preserve the pluralism which permits fluidity of movement and
diversity of thought, and thus gives scope for individual realization. In
a pluralistic community there is need for labor unions if they can adapt
themselves to change. Thus far they have done the job rather badly.
This brings us to my final thought. Are not the labor movement's

failure to grow and the decline of its prestige partly attributable to its
own loss of idealism? Many of the intellectuals who grew up under
the New Deal may have allowed a romantic glow to obscure harsh facts,
but I cannot believe that they were entirely wrong in sensing a vitality
which had something quite different to offer than wealth and power
for union officials and more and more monetary benefits for union
members.



Chapter3
The Role of Public Policy in the Negotiation
of Collective Bargaining Agreements

The American system of industrial relations rests upon private enter-
prise in markets which, despite increasing government regulation, are
still remarkably free. We believe in individual initiative, private
decision-making, and personal responsibility not only as economic and
political doctrine but also as moral philosophy, although our beliefs
run beyond our practice in this respect as well as others. Organized
labor is scarcely less committed to the existing system than other seg-
ments of the community. It attracts more idealists, reformers, and
rebels, but most union officials, whether business agents or general
presidents, have the same basic beliefs as their corporate counterparts.
Specifically, they share the conviction that wages and conditions of
employment must be fixed by private agreement.

Labor's acceptance of this postulate depends upon maintaining free-
dom to organize and bargain collectively, including the right to strike.
Employees can influence negotiations in the labor market only by col-
lective bargaining. One cannot negotiate without ability to reject the
proffered terms. The only way in which employees can reject an em-
ployer's offer is to stop work. Consequently, collective bargaining can
hardly exist without preserving the right to strike.
The role of labor relations law has been to provide a framework for

this system. The Taft-Hartley Act prescribes a few procedural steps'
and the National Labor Relations Board has undertaken not only to
judge the conduct of the negotiators but also to determine what subjects
the negotiators must cover.2 These decisions contrast strangely with the
utter lack of government policy upon such critical issues as wages and

1NLRA § 8(d). The requirements relate chiefly to the reopening or renewal of
existing collective bargaining agreements.

2 For detailed discussion of this point see Cox and Dunlop, Regulation of Collective
Bargaining by the National Labor Relations Board, 63 HARV. L. REV. 389 (1950); COX,
Labor Decisions of the Supreme Court at the October Term, 1957, 44 VA. L. REV.
1057, 1074-86 (1958).
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automation and with the want of machinery for making a policy felt.
The full extent of our commitment to governmental inaction is evi-
denced by the Taft-Hartley prohibition against even recommendations
by a Board of Inquiry appointed to investigate a dispute which en-
dangers the national health or safety. The central issue of labor policy
today is whether the country should chart a new course.

1. Can we not devise a better method of adjusting conflicts of interest
between employers and employees in essential industries where a cessa-
tion of operations may create an imminent threat to the national health
and safety? The steel crisis which ran from mid-July until early Novem-
ber, 1959, is the latest of a long series of critical disputes. In twelve
years it has been thought necessary to invoke the emergency disputes
provisions of the Taft-Hartley Act on sixteen occasions. Since 1945
there have been five major steel strikes. Two nationwide railroad
strikes were averted by drastic presidential intervention after the ma-
chinery of the Railway Labor Act had been exhausted. A more serious
dispute looms over the horizon. East coast shipping has been tied up
five times during the same period.
Of course there are opposing considerations which should temper

the demand for new legislation. The country has survived each ap-
parent crisis without a catastrophe. The costs of great strikes are wildly
exaggerated because the press never balances the production, sales, and
wages lost during a strike against the greater production and higher
sales and wage payments during the preceding and succeeding periods.
There is good reason to believe that many strikes are only a substitute
for layoffs or shortened workweeks. Furthermore, when we measure the
net loss of a strike, we are counting the price of greater economic free-
dom. Yet these are only tempering forces; they should not block the
search for a solution.

2. In basic industries can we continue to rely upon private negotia-
tions between management and labor without government participation
to establish wage levels and terms and conditions of employment? If
not, what are the alternatives? In raising this question I am less con-
cerned with 1960 or 1961 than with the long-run trend of the national
labor policy. The strain which the next quarter century will put upon
the economy is reason enough for inquiring into conceivable adapta-
tions.
For the most part I shall discuss these questions separately, but it is

convenient to consider them together in examining the thesis that it
is the excessive power of labor unions that endangers the public interest
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because it enables them not only to shut down essential industries,
thereby endangering the public health and safety, but also to secure
excessive wage increases, thereby accelerating the spiral of inflation.
The remedy, some say, is to deprive labor unions of the immunity
from the antitrust laws which they gained as a result of Supreme
Court decisions under the Norris-LaGuardia Act.8

I
The Sherman Act was applied to labor unions from 1890 until about

1940 chiefly as a vehicle for the judicial formulation of labor policy
upon the basis of the means and objectives tests. Injunctions were
issued against strikes, boycotts, or picketing if the judge was satisfied
that the union's objective did not justify the intentional infliction of
harm to the employer's business. The size of the union, its bargaining
power, and the effect of its activities upon the market were irrelevant.
Even in the late 1930's, when the Department of Justice opened a brief
campaign against alleged restraints of trade by labor unions, the courts
were not concerned with the size of unions or monopolistic power but
with practices held to be undesirable from the standpoint of labor
relations, such as jurisdictional strikes and secondary boycotts. There
is nothing in experience to indicate how the Sherman Act can be used
effectively to prevent the growth of excessive union power or to avoid
the conditions giving rise to emergency disputes.'
Indeed the basic theory and concepts of the antitrust laws are inap-

plicable to labor unions. The antitrust laws are designed to insure free
markets by preserving and enforcing competition among a sufficient
number of buyers and sellers of goods and services with sufficiently
equal power to prevent anyone from controlling prices, supplies, or
quality to the detriment of consumers. But labor unions do not com-
pete against each other in the sale of labor. Can anyone imagine three
or four unions of aircraft workers competing against each other for
the privilege of supplying labor to Douglas, Lockheed, and North
American? The only way in which competition can be restored among
the sellers of labor is to destroy the labor unions so that individual
workers will undersell each other, or at least to create a large enough
pool of nonunion labor to be a threat to the bargaining power of
unions.
3United States v. Hutcheson, 312 U.S. 219 (1940).
'For detailed discussions of the application of antitrust laws to labor unions, see

Cox, Labor and the Anti-Trust Laws-A Preliminary Analysis, 104 U. PA. L. REV. 252
(1955); Smith, Anti-Trust Laws and Labor, 53 MICH. L. REV. 1119 (1955).
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The Hartley bill and the Ball amendment of 1947 proposed to elimi-
nate "industry-wide bargaining" (a misnomer for industry-wide union-
ization) by confining the bargaining rights of each union to a single
employer, and then forbidding the several company-wide unions to
combine or conspire by coordinating their negotiations either directly
or through an international union. In the automobile industry there
would be one union for Ford, one for General Motors, one for Chrysler,
and one for each of the smaller companies. The same pattern would
be enforced throughout the economy, with a possible exception for
very small firms in a single industrial area, such as the garment shops
in New York City.'
Obviously this proposal would provide no safeguard against national

emergency disputes arising at a single plant. In 1952-1953 a strike at
one plant of the American Locomotive Co. cut off the entire supply
of a nickel alloy pipe used in the gaseous diffusion plants of the Atomic
Energy Commission. In 1952 only the personal intervention of Presi-
dent Truman avoided a strike against North American Aviation, the
only producer of jet airplanes needed in the Korean conflict.

In extreme cases it is possible to assert that one side of the bargaining
table or the other has an excessive preponderance of bargaining power.
The Wagner Act's reference to equalizing bargaining power, escaped
being nonsense because the scales were then tipped heavily in favor
of employers. Today there are small employers who lack the power to
bargain effectively with the Teamsters or the United Automobile
Workers, but it would seem easier to encourage them to increase their
power by NLRA amendments encouraging multi-employer bargaining
units than to attempt to weaken the powerful unions.7 It seems im-
possible, however, to formulate a standard by which a disinterested
observer can judge when a union has too much power in relation to
the employers with whom it deals. One measures a labor union's power
not by direct comparison with the number and size of other unions
selling in the same market, as one does in the case of business firms,
but in relation to the countervailing power of the employers with whom
it deals. How can we determine whether the United Steelworkers is

6 H.R. 3020, 8oth Cong., ist Sess. For later versions see H.R. 8449, 82d Cong., 2d
Sess. (1952), by Mr. Gwinn and H.R. 2545, 83d Cong., ist Sess. (1953), by Mr. Lucas.

6NLRA § 1.
For example, the NLRB might be authorized to set up a multi-employer unit

where there had been pattern bargaining even though there was no history of
bargaining in such a unit. For the union to negotiate with one member of a multi-
employer unit might be made an unfair labor practice.
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more powerful than the United States Steel Corporation and whether
the United Automobile Workers has greater bargaining power than
General Motors?
Breaking up the international unions would hardly affect the course

of negotiations in the oligopolistic industries such as those that produce
steel, automobiles, and copper. One could hardly expect each company-
wide union to negotiate without an eye upon the others; the companies
do not make prices in that fashion. Recently the International Associa-
tion of Machinists permitted the local unions which represented em-
ployees on each of several major airlines to conduct decentralized
negotiations, company by company, making their own decisions upon
wage policy. The result was a succession of strikes because each
company-wide group sought to leap-frog to a higher wage over the
preceding settlement. The aluminum, aircraft, and lumber industries,
where there were rival unions for years, have felt the same wage pres-
sures as if there were one.

In industries where the firms are smaller, breaking the labor move-
ment into company-wide fragments, with each forbidden to bargain in
consultation with another fragment or a parent international, would
affect the course of collective bargaining by weakening some labor
unions and destroying a great many. The employees of a single com-
pany are too small a unit to support the experienced officials and pro-
fessional staff required to negotiate and administer contracts effectively.
But these are not the industries in which the inflationary wage pres-
sures are serious nor, except for coal mining, do they experience national
emergency disputes. The great vice of the proposed antitrust weapon,
therefore, is that it would kill and maim innocent bystanders, while
leaving the ostensible targets unaffected.
Even if such a program were theoretically sound, it is impractical.

A program of breaking up labor organizations could not succeed unless
it was accompanied by vigorous efforts to break up giant corporations.
They will not be broken up. We cannot turn back the clock despite
our nostalgia for a simpler economy. Although labor unions impose
some restraints upon competition with which the law might deal,' the
antitrust laws provide no solution to national emergency disputes and
no security for the public interest in the substantive terms of the
settlements.

8 See Cox, supra note 4.
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II

In examining other solutions to the problem of national emergency
disputes it is important to note the critical dilemma. The community
desires both the elimination of strikes from vital industries and free

(.'collective bargaining. Unhappily, the community can never realize
kboth wishes; strikes and collective bargaining are inseparable. The

task of the legislator until the community makes a clear-cut choice,
which is not the way of democracy, is to find the workable accommoda-
tion which will bring the largest measure of satisfaction in terms of
both desiderata, though a bit of each must be sacrificed in order to
attain enough of the other.
Even in management circles there is wide agreement upon the in-

adequacy of the emergency dispute provisions of the Taft-Hartley Act.9
The Boards of Inquiry, which are charged with reporting the facts to
the President before he seeks an injunction and again after sixty days,
have sometimes engaged in useful mediation, but they can do no more.
The injunction may forestall calamity by keeping the wheels of indus-
try turning for an additional eighty days. It takes the leadership, "off
the hook" if management or union blunders into an unwanted strike,
or if the rank-and-file employees compel union officials to sanction a
strike against their better judgment. In the typical case, however, the
injunction simply postpones the showdown at the price of relieving
both employer and employees of the pressures which might have caused
a settlement. In 1959 the steel companies would have felt the pressure
to make concessions earlier if the likelihood that operations could be
resumed under an injunction had not furnished an easier answer to
the clamor of their customers and the fear for their ore supplies due
to the onset of winter. Employees grow more obstinate when put back
to work under a court decree. All the disputes handled under the Taft-
Hartley procedure, except two, have been settled either at the outset
or after the injunction was lifted and the renewal of the strike increased
the pressure to compromise.10

It is sometimes said that the real pressure for a settlement under the
Taft-Hartley Act comes from the balloting which the government con-
ducts upon the employer's last offer of settlement, because a vote to
accept the offer would put irresistible pressure upon the union leaders.
9LMRA §§ 206-210.
"0 TheTaft-Hartley experience is reviewed in Rehmus, Operation of the National

Emergency Provisions of the LMRA, 62 YALE L.J. 1047 (1953); EMERGENCY DisPuTEs
AND NATIONAL POLICY 91-146 (Bernstein et al. eds. 1955).
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The steel strike might have provided conclusive proof, but the evidence
available shows that the employees almost always support their leaders.
Furthermore, the political strategy of the referendum distracts both
sides, but especially the union leaders, from collective bargaining just
when negotiations are most important. The future, if not the existence,
of the union is at stake. The resulting emotionalism, especially if there
is a big vote against the company's offer, may make it even harder for
the union leaders to make necessary concessions.
As dissatisfaction with the Taft-Hartley solution spreads, so is there

a growing body of opinion that the best hope for avoiding national
emergency strikes, while preserving a large measure of freedom and
private responsibility in the terms of the settlement, lies in legislation
which opens the door to a wide choice of procedures. While this ap-
proach seems promising, in my judgment it should be combined with
measures which impose upon each industry the primary responsibility
for working out its own solution.

Standing Industry Procedures. Each industry in which a labor dis-
pute might affect the national health or safety should be placed under
a statutory admonition to create a standing procedure for resolving
disputes which will not yield to the ordinary processes of negotiation.
Among the possibilities are private mediation, fact-finding with or
without recommendations, voluntary arbitration, or reference to a per-
manent bipartite industry board vested with power to decide by a stipu-
lated majority. The essential points are (i) that it be a standing pro-
cedure which survives the termination of regular collective bargaining
agreements; (2) that it come into play at an early stage in negotiations
before positions have hardened; and (3) that it give reasonable assur-
ance of avoiding an emergency. The Railway Labor Act already pro-
vides a standing procedure for the railroad and airline industries.

Recent history makes one somewhat pessimistic as to the likelihood
that labor and management will shoulder this responsibility, but there
are strong reasons for pursuing what hope there is until the end. Experi-
ence under the Railway Labor Act, despite recent failures, and in
atomic energy installations seems to show that the best settlement
procedures are those devised by management and labor for their own
industry, taking into account its peculiar background, technology, cus-
toms, and needs. The primary responsibility would be put squarely
upon the private parties, management and labor, who must realize that
if they wish to preserve freedom to fix wages and conditions of employ-
ment by collective bargaining, they must demonstrate their willingness
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and ability to safeguard the public interest. It is no answer for each to
point the finger at the other. The public is entitled to know when they
have failed.
The establishment of standing procedures would also take account of

the fact that the central issues in labor relations have become too com-
plicated to resolve by splitting the last nickel or finding a happy for-
mula under pressure of a crisis. Consider, for example, the complexities
of increasing industrial productivity by electronic devices or atomic
energy while making adequate provision for human costs and a just
allocation of the monetary savings. The resolution of the work-rules
issue on the railroads will require complete revision of an elaborate
structure, including methods of wage payment, which dates back to
1920.
The government cannot compel an industry to take these steps, but

it can apply pressure and offer assistance. The statute should provide
that upon request of an industry or a finding by the Secretary of Labor
that an industry has failed to establish an industry procedure, the Presi-
dent should appoint a Board of Public Responsibility chosen from men
of experience and high standing in the field of industrial relations who
would remain private citizens but would serve as the occasion required.
Such a board should have two duties: (1) to assist the industry in setting
up its own procedure; and (2) to serve the functions of an industry pro-
cedure whenever there was none. Except for this and the normal work
of the Federal Mediation and Conciliation Service, the government
should not be brought into the first stage of the procedure. The White
House and cabinet officers cannot follow labor negotiations through all
their stages. The participation of staff employees would accomplish
nothing.

Presidential Intervention. Notwithstanding industry procedures,
there will always be some critical disputes. The statute should therefore
establish a National Emergency Disputes Board which the President
would summon and consult whenever the Secretary of Labor certified
the existence of an unresolved dispute which he had cause to believe
was an imminent threat to the national health or safety. The Board
should be composed of the Secretaries of Defense, Commerce, and
Labor, and two eminent citizens, one with a background in manage-
ment and the other from labor, but neither of them currently associated
with parties to the controversy. Sidney Weinburg and Clinton Golden
illustrate the type of men required. The National Emergency Disputes
Board should have three functions:

55



LAW AND THE NATIONAL LABOR POLICY

1. The National Emergency Disputes Board should arrange a settle-
ment, if possible, or a method of obtaining a settlement without the
cessation of normal operations.

2. The Board should make all possible arrangements for protecting
the national interest in the event of a strike or lockout. If we are serious
in our desire to preserve free collective bargaining, of which a few strikes
are an inescapable part, we should spend more effort upon finding
makeshift arrangements, however drastic, for ensuring the supply of
truly essential goods and services during a strike.

3. The Board should hear the parties and advise the President upon
the single question whether a strike or lockout would do immediate
harm to the national health or safety. The hearing would not only deter
hasty government action, but also focus public pressure upon the
parties.

If the President finds after studying the report of the Emergency Dis-
putes Board that an emergency is imminent, he should have statutory
authority to follow five courses of action, singly, consecutively, or con-
currently:

i. He might appoint a fact-finding board with power to mediate and
also to make public recommendations for the settlement of the dispute.

2. A Board of Inquiry might be appointed for the purpose of arrang-
ing voluntary arbitration, or, if this fails, reporting to the public the
blame for imperiling the national health or safety rather than accepting
an impartial decision. Fear of public indignation, properly focused,
would probably lead to more acceptance of voluntary arbitration.

3. Since an injunction may be the only way to stop a strike, the statute
should authorize the President to obtain an injunction for as long as he
deems appropriate but not more than six months. The public health
and safety are more important than the rights of either party.

4. The President should also have power to seize and operate the in-
dustrial property affected by the dispute. Such a step would be as dis-
tasteful to employers as injunctions are to unions, but the aim is to
make presidential intervention objectionable to both. Since strikes
would be forbidden during the period of government operation, the
President should be authorized, but not required, to appoint a Wage
Adjustment Board to recommend any changes in wages and conditions
of employment for the period of government operation. The parties
would be under heavy pressure to adopt these interim conditions as the
terms of the final settlement in order to terminate the seizure, but the
appearance of voluntarism and some of the reality would be preserved.
The pressure is less than under compulsory arbitration, which I reject
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even as an available procedure upon the ground that it would too easily
become the normal course.
In Massachusetts the employer may elect either to allow the Com-

monwealth to operate the business for his financial account or else to
sue for just compensation, the measure of which would presumably in-
clude an allowance for the employer's inability to use the strikebound
property.' This method of financial adjustment seems to have worked
pretty well, but I am inclined to think that the government should also
have the right of electing to pay only just compensation; otherwise,
seizure might become a sham-a method of breaking strikes without dis-
turbing the management's control of the owner's profits.
The term "seizure" has a tyrannical sound. It is a drastic measure, but

sometimes employers and unions are willing to settle their disputes only
when confronted with dire alternatives. Nor is seizure a novel remedy.
Its use by the federal government began in 1918. It was fairly common
in World War IL' Several states have seizure statutes, notably Massa-
chusetts and Missouri.' When a business becomes financially insolvent,
an equity or bankruptcy court may assume possession and control, and
operate the business for the benefit of interested persons. Seizure is little
more than an executive receivership imposed because the company and
union are insolvent in their labor relations.

5. Finally, the President should be given his most important power
in explicit terms-the power to do nothing. Sometimes the parties nego-
tiate agreements very promptly after they are convinced that no one
else will carry the burden.

In academic discourse it is easy to argue that the country has never
faced a true emergency as a result of a peacetime strike, that the Presi-
dent would have ample constitutional authority to deal with a crisis,
and that we can best preserve collective bargaining by repealing all leg-
islation applicable to emergency disputes. In my opinion muddling
through will not meet the challenges of the atomic age and space explor-
ation; but the debate is largely irrelevant because the public's answer
will surely be that of

... the faith healer from Diehl
Who said, "I know pain isn't real,
But when I puncture my skin
With the point of a pin
I dislike what I fancy I feel."

11MASS. GEN. LAWS (Ter. Ed.) c. i5oB, § 4.
"For a detailed discussion of seizure, see Teller, Government Seizure in Labor

Disputes, 6o HARv. L. REV. 1017 (1947).
s MASS. GEN. LAWS (Ter. Ed.) c. s5oB; Mo. REV. STAT. § 10178.
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The flexibility of the choice-of-procedure approach is an important
asset, but the chief advantage over other remedies lies in its capacity
for preserving uncertainty as to the form and extent of government
intervention. Any set course of procedure enters into the parties' calcu-
lations, with the result that their negotiations tend to run the full course
before they buckle down to business. This weakness has frequently de-
veloped under the Railway Labor and Taft-Hartley Acts; the 1950 coal
strike is one illustration, the 1959 steel strike is another. In ordinary
labor negotiations the risks and costs of a strike are among the most
powerful factors in bringing about an agreement. Since these forces are
largely inoperative when the cessation of operations would endanger
the public, the choice-of-procedures approach substitutes new uncer-
tainties. Some alternatives would be objectionable to employers, others
to unions. The stage would be set for active mediation, going far be-
yond exhortations and expressions of good will, in which the President
neither hesitated to influence the substance of the bargaining nor al-
lowed the parties to forget that the choice of his procedure, in the event
of continued disagreement, might be influenced by his judgment as to
who was to blame for the want of a settlement. Thus armed with a
variety of weapons, the Chief Executive would probably be spared the
use of any.
The policy of the Eisenhower Administration, until the final settle-

ment of the 1959 steel dispute, has been to avoid government interfer-
ence with collective bargaining. One might object to my suggestions
upon the ground that the previous policy was correct or else go to the
other extreme and argue that the suggestions invite so much govern-
ment participation that it would be better to formalize the govern-
ment's responsibility by establishing a labor court or wage regulation
board. Neither position can be adequately considered without facing
the still more fundamental questions whether the next quarter century
should bring changes in the American system of industrial relations
which will increase the government's participation in establishing wage
levels and other conditions of employment; and if so, what form should
the participation take.

III
During the next twenty-five years the strain which the military

budget has already put upon the economy will continue to increase. Up-
heavals in Africa, Asia, and, one fears, South America, though they mark
enormous material progress, make it unlikely that international ten-
sions will relax, whatever our relations with the Soviet Union. The
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irresistible challenge of space exploration will exhaust great treasure.
The exploding population will produce, but it will also require large
increases in the production of goods and vast outlays for schools, high-
ways, and public services. The capacity of the economy will be greatly
enlarged by automation and later by the use of atomic energy, but the
revolutionary character of these changes will itself strain human in-
stitutions.
Another moment's reflection is enough to demonstrate the public im-

portance of the bargains struck between management and labor in basic
industries. The current steel dispute affords two obvious examples:
wages and work rules.
Although the economists closely associated with management exag-

gerate the inflationary tendency of collective bargaining while those
close to labor argue that large wage increases are the best corrective,
most independent scholars seem to agree that the continual increases
in wages and fringe betterments contributed significantly to inflation
because they pushed costs up to the point where further wage increases
were requisite." The effect spreads from a basic industry not only be-
cause the material enters into other products but also because the prece-
dent affects other labor negotiations. The short-run interests of man-
agement and labor in a wage negotiation may be opposed to the public
interest. Employees are naturally anxious to improve their economic
position relative to the rest of the community. Firms that do not have
to worry about price competition, either because of the nature of the
industry or because their competitors face the same union demands,
may find it more profitable to avoid a strike by raising both wages and
prices. One does not have to argue that inflation is always an evil to
maintain that the public has an interest in the question. The govern-
ment controls or influences many other factors that affect the growth of
the economy and the value of money-expenditures, tax policy, interest
rates, and credit. Wage levels are debated by the negotiators in basic
industries largely in terms of broad policies which will affect the entire
nation. It seems more than a little curious, therefore, that those charged
with advancing the interests of special groups should be the only par-
ticipants in the decision. The very same question would arise, of course,
whenever the danger was deflation.

14Duesenberry, Underlying Factors in the Post-War Inflation, in WAGES, PRICES,
PROFITS AND PRODUCTIVITY (Proceedings of Fifteenth American Assembly 1959) 61-89;
Slichter, Labor Costs and Prices, in WAGES, PRICES, PROFITS AND PRODUCTIVITY (Pro-
ceedings of Fifteenth American Assembly 1959) 167-180; Hearings before the Joint
Committee upon the Economic Report of the President, 86th Cong., ist Sess. (1959)
(testimony of John T. Dunlop).



LAW AND THE NATIONAL LABOR POLICY

The work-rules issue in the 1959 steel dispute is also a useful example
because there is less danger that the short-run interests of management
and labor will coincide to the detriment of the public. One aspect of
the question related to thousands of specific operations but at bottom
it was, how can industry make the most effective utilization of labor with
due regard to human values? The other aspect was, how shall this deci-
sion be made-by management alone or by management and the union
jointly? Although only the latter issue appeared to be at stake in the
negotiations, the two questions are obviously interrelated. Under ordi-
nary conditions there could be little doubt about the desirability of
leaving the problem to collective bargaining to be solved in various
ways in various businesses at different times and different places, but
the adaptation of electronic devices to a wide variety of industrial uses
makes the questions not only more acute but more pervasive. It is no
longer the process of periodic technological change which confronts us,
affecting first one job and then another, but a revolution potentially in-
volving the displacement of 2o or 25 per cent of the work force of entire
industries. The pace of the transition, the retraining or other protec-
tion of displaced workers, the participation of union representatives to
give employees assurance that their interests are protected, all have ob-
vious public importance. The opposition of the selfish interests of man-
agement and labor gives fairly good assurance that no radical mistakes
will be made in reaching decisions, though the slow pace of technologi-
cal change in some aspects of the construction industry makes one won-
der; but this is no guarantee that they will be right in every instance.
Even if they are, active public participation may be required to carry
out the best solution.

If the argument up to this point seems to be a vague, theoretical plea
for a greater degree of planning, let me hasten to emphasize the objec-
tions to detailed government determination of wages or other condi-
tions of employment. Distrust of the cumbersome apparatus necessary
for detailed control of the economy was one of the chief lessons learned
by those who participated in the administration of wage and price con-
trols during World War II and the Korean incident. Perhaps the worst
feature is the rigidity of regulation even in the hands of imaginative
and skilled administrators, rigidity in applying rules to remote situa-
tions whose variations and subtleties defy explanation at a distance and
also rigidity in changing rules out of tune with events. But this objec-
tion and others such as the mediocrity of a permanent bureaucracy carry
force only so long as one is speaking of widespread controls at all levels
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of the economy. The collective bargaining negotiations which raise im-
portant public issues are the pace-setters-the negotiations in basic in-
dustries which, because of psychological or economic forces, affect the
entire economy. If the public interest were to make itself felt at this
point, there would be no need for a bureaucracy, and flexibility and in-
dividual initiative could be preserved through thousands of ensuing
private decisions.
Our dedication to free collective bargaining, as I remarked at the out-

set, also rests upon a moral philosophy. Private decision-making in-
creases personal opportunity and responsibility. Reliance upon govern-
ment lessens man's power of choice between good and evil; it makes
him less a man. In a complex society of organized groups the individ-
ual's power to influence events is limited, his participation in decisions
is vicarious, but so long as private decision-making prevails, a pluralis-
tic society preserves power of choice and therefore the responsibility for
the decision. But I wonder whether greater governmental participation
would not preserve, or indeed increase, pluralism and opportunities for
vicarious participation in the decision-making process in basic wage
negotiations. Is it realistic to describe bargains struck between the presi-
dent of the United Steelworkers and the chairman of the board of U. S.
Steel Corporation as a democratic process in which those affected by a
decision have the responsibility for making it? It is more democratic
than if either made the decision alone, but the addition of a third chair
at the bargaining table would further diffuse authority and further in-
crease the vicarious participation of those affected. The general public
is vitally affected, but currently its spokesman, the government, has not
even the right to a hearing.

I use the phrase "addition of a third chair at the bargaining table"
because the crux of the matter is the form of government participation.
The vice in government determination is that it carries the force of law.
Compulsion is efficient in theory, but by making the job too easy it
reduces the challenge to creative imagination. We progress not by giv-
ing orders but by finding new accommodations. William H. Davis, the
wise philosopher of collective bargaining, expressed the thought so
effectively in a recent article that I would like to quote a passage, even
though his friends may allude to the devil's quoting scripture for his
own purpose.

The establishment of conditions of employment by agreement... is the manifesta-
tion in industrialized societies of the pregnant fact that in the life of mankind creation
is the victory of persuasion over force....
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. . . [C]ompulsion can have a benign effect insofar as it establishes behavior essential
to social welfare, yet it is always accompanied by the baneful effect that it stops the
progress of civilization....

... We grow in character and dignity not by compulsion in our relations with one
another, but by reasoned agreement. The knowledge of good and evil and the freedom
to choose the better and reject the worse, with which we are uniquely endowed, here
comes into play.... It is upon them that we rely for the liberty of thought and action
through which we visualize the upward adventure of life on earth.y

But compulsion is not an inescapable ingredient of governmental
participation. The tripartite War Labor Board rested upon a basic con-
sensus of public, labor, and management opinion formed under pres-
sure of emergency; the participation of labor and management was
not wholly voluntary but neither was it coerced by law. The Wage
Stabilization Board of the Korean period strove to find, and sometimes
temporarily achieved, a foundation in common consent. The govern-
ment's need to win consent is demonstrated by the collapse of wage and
price controls in 1952 before the power of the U. S. Steel Corporation
and later under pressure from the United Mine Workers of America.

It is unlikely that the exact tripartite arrangement of the wartime
and Korean periods will be promptly restored, perhaps not ever. In the
immediate future less drastic forms of government participation must
be devised. The most practicable starting point may be the regular
annual or biennial conferences of senior government, labor, and man-
agement officials, suggested by Professor Dunlop,' for discussion of the
public consequences of the decisions to be made in ensuing contract
negotiations. The discussion should go far beyond general exhortation
into detailed facts and figures. Although not a negotiation session and
not aimed at formal agreements, there should be a genuine interchange
of views upon the key issues.
Such a conference is only a first step. The forms through which gov-

ernment influence might be brought to bear more directly and with
greater force remain to be devised, as do the techniques for ensuring
that private decision-making in other segments of the economy would
not undercut the policies followed in basic industries under govern-
mental pressure. But we should welcome the fact-finding boards with
power to make recommendations, Boards of Inquiry, and other special
commissions mentioned in the discussion of national emergency dis-
putes, as opportunities to add to our store of substantive concepts and
methods of tripartite participation.

16 Davis, Should Labor Be Coerced? 189 NATION 372 (1959).
" Dunlop, loc. cit. supra note 14.

6,2



LAW AND THE NATIONAL LABOR POLICY 63

One last, still vague thought requires expression. The rents in the
fabric of society, which are growing frighteningly wide and deep be-
cause of conflicts in industrial relations, can be mended only by a re-
newal of faith in the powers of reason. Over one hundred years ago
George Bancroft wrote: "The feud between the capitalist and laborer,
the House of Have and the House of Want, is as old as social union and
can never be entirely quieted; but he who will act with moderation, pre-
fer fact to theory, and remember that everything in this world is rela-
tive and not absolute, will see that the violence of the contest may be
stilled."""

17 Bancroft, Letter to the Workingmen of Northampton, Boston Courier, Oct. 22,
834.



Chapter 4
The Role of Law in the Administration
of Labor Agreements

One reflecting upon the role of law in the administration of collective
bargaining agreements can hardly avoid beginning with the thought
that the institutions of collective bargaining evolved and flourished
outside of the courts and often in the face of legal interference. By the
1930'S law had fallen into disrepute in the world of labor-management
relations, because it failed to meet the needs of men. Although legal
scholars spun interesting theories,' the blunt truth was that collective
bargaining agreements were negotiated without much regard to con-
ventional legal sanctions.
At first most disputes arising under existing agreements were settled

by direct negotiations or strikes, but as labor agreements grew in com-
plexity and began to cover wider segments of industrial life, it became
obvious that strikes were too costly a method of resolving disputes in
the day-to-day administration of a collective bargaining agreement. In
the 1940's the trend toward arbitration by a third party was accelerated
by the wartime necessity for peaceful methods of settlement.2 Manage-
ment and labor, aided by neutral experts, were extraordinarily creative
in constructing forums and procedures. Some have retained the simple
device of calling in an ad hoc arbitrator to determine the dispute.'
Other industries have established standing tribunals with a permanent
umpire at the apex of an elaborate structure. Today go or 95 per cent

1E.g., Rice, Collective Labor Agreements in American Law, 44 HARV. L. REV. 572
(1931).
2The impact of War Labor Board policies is best described in Freidin and Ulman,

Arbitration and the National War Labor Board, 58 HARV. L. REV. 309 (1945).
The purely administrative features of ad hoc arbitration can be given a degree of

stability by a stipulation calling for arbitration under the rules of the American Arbi-
tration Association.

,'For a discussion of two such systems, see Wolff et al., The Chrysler-UAW Umpire
System, in PROCEEDINGS OF THE ELEVENTH ANNUAL MEETING OF THE NATIONAL ACADEMY
OF ARBITRATORS 111-148 (1958); Alexander, The General Motors-UAW Experience, in
PROCEEDINGS OF THE TWELFTH ANNUAL MEETING OF THE NATIONAL ACADEMY OF ARBI-
TRATORS 108-160 (1959).
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of the employees covered by collective agreements work in establish-
ments where there is grievance arbitration.'
Each autonomous, private legal system tended to create by custom

and convention, as well as by arbitration, the "rights," "duties," and
"relationships" necessary to govern men's industrial lives within the
basic framework of the collective bargaining agreement. The system
worked so well on the whole that Harry Shulman, perhaps the most
perceptive of arbitrators, argued that even when the autonomous sys-
tem established by the parties broke down, the law should stand aside
for fear of injuring other going systems.'
Today, for better or worse, we are set upon a different course. Con-

gress made the decisive turn in 1947, when it provided in Section 301
of the Labor Management Relations Act that "Suits for violation of
contracts between an employer and a labor organization representing
employeees in an industry affecting commerce ... may be brought in
any district court of the United States....-'7 The statute itself obviously
established the principle that a collective agreement is a legally en-
forceable contract. It provides a forum in which labor organizations
may sue or be sued as legal entities, an important departure from the
common-law rule which treats them as collections of individual men
and women, each of whom would have to be named a party to the liti-
gation. Ten years later, in Textile Workers Union v. Lincoln Mills of
Alabama,8 the Supreme Court enunciated two additional rules:

i. Section 301 creates a body of federal law governing rights and rem-
edies under collective bargaining agreements in industries affecting
interstate commerce.

2. One of the rules in this body of federal law is that the courts will
enforce the arbitration clause of a collective bargaining agreement.

5 Howard, Labor-Management Arbitration, 21 Mo. L. REV. 1, 4 (1956).
8 Shortly before his death Dean Shulman gave us a notable statement of this view

that the law should stay out of grievance arbitration: "[Arbitration] is a means of
making collective bargaining work and thus preserving private enterprise in a free
government. When it works fairly well, it does not need the sanction of the law of
contracts or the law of arbitration. It is only when the system breaks down completely
that the courts' aid in these respects is invoked. But the courts cannot, by occasional
sporadic decision, restore the parties' continuing relationship; and their intervention
in such cases may seriously affect the going systems of self-government. When their
autonomous system breaks down, might not the parties better be left to the usual
methods for adjustment of labor disputes rather than to court actions on the contract
or on the arbitration award? I suggest that the law stay out-but, mind you, not the
lawyers." Shulman, Reason, Contract, and Law in Labor Relations, 68 HARV. L. REV.
999, 1024 (1955)-

76i STAT. 156 (1947), 29 U.S.C. § 185 (1952).
8 353 US. 448 (1957).
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The Lincoln Mills decision creates whole congeries of legal problems,
but there appear to be two central issues corresponding, but in reverse
order, to the principles established by the decision:

i. How can grievance arbitration be fitted into the surrounding legal
structure without destroying its value as a system of industrial self-
government? The legal slate is never quite clean, but the federal courts
are now in a position to write a law of grievance arbitration substan-
tially free from precedent.

2. What is the legal nature of a collective bargaining agreement? It
is in the most fictitious sense that Section 301 creates a body of federal
law governing rights under a labor contract. In simpler words, it
authorizes the court to create one. Wise rules of law cannot be estab-
lished without conscious reflection upon the nature of the institutions
they are to govern, even though under the common-law practice the
theory grows with the decisions.
In the end both questions have a common core. Fitting arbitration

into the legal system also requires an understanding of its nature, which
in turn results from the nature of the agreement which the arbitrator
is helping to administer. The perception and skill with which the ques-
tions are answered will determine whether the entry of law into the
administration of labor contracts is a bane or a blessing. The gap which
enabled grievance arbitration to grow up free from legal obstacles has
now become dangerous; for the arbitrators and many labor lawyers are
overly immersed in their own special milieu, while the judges who are
suddenly projected into the area lack knowledge of the special ways of
collective bargaining and therefore tend to deal with a labor contract
as they would a bill of sale, a lease, a deed, or a trust indenture. The
judges' disapproval of the views of arbitrators is exceeded only by the
arbitrators' dismay at judicial decisions.9
9For formal criticisms of the court decisions see Summers, Judicial Review of

Labor Arbitration, 2 BUFFALO L. REV. 1 (1952); Scoles, Review of Labor Arbitration
Awards on Jurisdictional Grounds, 17 U. CHI. L. REV. 6o6 (1950). The attitude of
arbitrators is constantly reflected in the Proceedings of the National Academy of
Arbitrators. See, e.g., Critical Issues in Labor Arbitration, in PROCEEDINGS OF THE
TENTH ANNUAL MEETING OF THE NATIONAL ACADEMY OF ARBITRATORS 112-143 (1957);
Arbitration and the Law, in PROCEEDINGS OF THE TWELFTH ANNUAL MEETING OF THE
NATIONAL ACADEMY OF ARBITRATORS 1-89 (1959).
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I

The bridge between grievance arbitration and the law is the suit to
compel performance of an agreement to arbitrate or to enforce, or set
aside, an arbitration award.10 In such litigation the critical issues revolve
about the slippery concept of "arbitrability." Our footing will be more
secure if we start with the self-evident premise that Section 301 covers
only "Suits for violation of contracts," which means suits to enforce a
promise or to recover damages for its breach. In a proceeding to compel
arbitration the promise is the undertaking to submit a universal or lim-
ited class of disputes to an arbitrator, and then to carry out his award.
The plaintiff must lose unless he shows that the defendant violated the
promise. Obviously the court must decide whether the plaintiff has
made his case. It follows that the court must decide whether the dispute
which the plaintiff wishes to arbitrate is a dispute of the kind which
the defendant promised to arbitrate. Using the term "arbitrable" to
denote any issue covered by the arbitration agreement, it is accurate to
say that the plaintiff can never prevail unless he shows the existence of
an arbitrable question; and in this sense it is fair to say that the ques-
tion of arbitrability is always for the court, as indeed the courts uni-
formly rule."

In another sense the statement is inaccurate. An employer and the
union representing his employees may agree to the standard clause call-
ing for arbitration of "any dispute as to the interpretation or applica-
tion of any provision of this agreement," but they might also add a
further undertaking to arbitrate any dispute concerning the scope of
the arbitration clause. Suppose now that the union complained that the
company-had violated the contract by subcontracting production work
to other manufacturers; that the company refused to arbitrate upon the
ground that the contract did not mention the subject of subcontracting;
and that the union replied that the restriction inhered in the very nature
of the collective agreement. If the union sued to compel arbitration, one
question of arbitrability would be for the court, i.e., whether defendant
had broken a promise to arbitrate; and on this point the union would

10 This problem and others covered by this lecture are discussed in more detail in
my earlier article, Reflections upon Labor Arbitration, 72 HARV. L. REV. 1482 (1959).
The lecture draws heavily upon the article even to the point of incorporating some
paragraphs without revision.

21 See Local 149, Am. Fed'n of Technical Engineers v. General Electric Co., 250 F.2d
922, 927 (ist Cir. 1957), cert. denied, 356 U.S. 938 (1958); American Lava Corp. v.
Local 222, UAW, 250 F.2d 137 (6th Cir. 1958) (per curiam).
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prevail because the meaning of the arbitration clause is obviously arbi-
trable under the supposed contract. Another question of arbitrability
would be for the arbitrator, i.e., whether the dispute over subcontract-
ing was a question of "interpretation or application" within the power
of the arbitrator to determine, for by hypothesis the parties promised
to submit this question for his decision and this promise is as enforce-
able as the other.'

Unfortunately the conventional clause calling for arbitration of "any
dispute concerning the interpretation or application of any provision
of this agreement" is silent about the treatment of disputes concerning
the meaning of the arbitration clause. One can argue with force that
a dispute about the scope of the arbitration clause is a dispute about the
meaning of a provision of the agreement. There is nothing startling in
this distribution of power. Courts determine their own jurisdiction."
One wishing to challenge the jurisdiction of an administrative agency
must raise the question before the agency and exhaust his administra-
tive remedies upon the jurisdictional question as well as upon the mer-
its before he may raise it in court, unless the agency action is a patent
usurpation of power which would cause irreparable hardship.' The
principal purpose of an arbitration clause-to provide a specialized
tribunal for the relatively informal development of the facts-would
be implemented by reading the contract as a delegation of power to
decide what disputes fall within its scope. Allowing the arbitrator to
interpret the arbitration clause would also economize time and effort.
The evidence bearing upon questions of arbitrability is often relevant
to the merits. The true nature of the claim may not be discernible until
all the facts are in evidence. An appraisal of its character demands the
same specialized experience with industrial relations as a decision on
the merits.

Nevertheless, I am persuaded that the conventional arbitration clause
does not allow an arbitrator to make a final determination of his own
jurisdiction. The contrast between the conventional phraseology and
a wide-open clause calling for arbitration of all disputes is too plain
to put down to inadvertence. The narrower clause appears to be used
because one party, usually the employer, distrusts arbitration at least

12In the Matter of Kelley, 240 N.Y. 74, 147 N.E. 363 (1925); Local 205, United Elec.,
Radio & Mach. Workers v. General Electric Co., 233 F.2d 85, 101 (ist Cir. 1956)
(dictum), affd, 353 U.S. 547 (1957). But cf. Lodge 12, Int'l Ass'n of Machinists v.
Cameron Iron Works, 257 F.2d 467 (5th Cir. 1958).

1s United States v. United Mine Workers, 330 U.S. 258 (1947).
Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41 (1938); 3 DAVIS, ADMINIS-

TRATIVE LAW §§ 20.02, 20.09 (2d ed. 1958).
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to the point of insisting upon the inclusion of some safeguard against
the arbitrator's imposing upon him significant obligations not contem-
plated by the agreement. The clause does not tell what the arbitrator
should not do. It tells what he cannot do. The protection sought by the
employer would be drastically reduced by a construction which gave
the arbitrator unlimited power to determine his own jurisdiction and
merely warned against improper exercise, for as a practical matter
he would then have the power to impose obligations outside the con-
tract limited only by his own understanding. We can give effect to the
underlying purpose only by excepting the interpretation of the arbi-
tration clause from the general power to interpret, thus giving the court
the duty to determine whether the claim which one side wishes to arbi-
trate gives rise to a dispute concerning the "interpretation and applica-
tion" of the collective bargaining agreement. The court decisions
sustain this position.'
The acceptance of this conclusion need not carry agreement with all

the judicial rulings made in the name of arbitrability. Interpreting a
promise to arbitrate disputes over the meaning of a contract as if it
covered only questions upon which reasonable men could differ' is an
obvious interference with the arbitrator's jurisdiction over the merits
of the controversy. The same courts would give short shrift to any labor
union which called a strike instead of submitting a grievance to arbitra-
tion and then sought to justify its position upon the ground that the
union was so plainly right that the grievance was not arbitrable. Surely
any issue as to the satisfaction of conditions precedent to arbitration
is also arbitrable under the conventional clause, as the Supreme Court
of New Hampshire decided despite a contrary ruling in the First Cir-
cuit.'7 And I shall show a little later that an arbitrator should be held
to have power to sustain some grievances, again contrary to the view
of the lower federal courts, even though there is no specific language
in the contract upon which the claim can be founded.'8

"5In addition to the cases cited in note ii, see Local 2oi, Int'l Union of Electrical
Workers v. General Electric Co., 262 F.2d 265 (ist Cir. 1959); Engineers Ass'n v. Sperry
Rand Corp., 251 F.2d 133 (2d Cir. 1957).

"International Ass'n of Machinists v. Cutler-Hammer, Inc., 271 App. Div. 917, 67
N.Y.S.2d 317, aff'd, 297 N.Y. 519, 74 N.E.2d 464 (1947). Contra, New Bedford Defense
Prods. Div. of Firestone Co. v. Local 1113, UAW, 258 F.2d 522 (ist Cir. 1958).

17 Southwestern New Hampshire Transp. Co. v. Durham, 152 A.2d 596 (N.H. 1959).
Contra, Boston Mutual Life Ins. Co. v. Ins. Agents' Int'l Union, i6i F. Supp. 222 (D.
Mass. 1958).

18 Local 149, Am. Fed'n of Technical Engineers v. General Electric Co., 250 F.2d 922,
924 (Ist Cir. 1957), cert. denied, 356 U.S. 938 (1958).
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II
One school of critics believes that the vitality of arbitration can be

preserved from excessive judicial intervention only by legislation de-
priving the courts of power to rule upon questions of arbitrability. The
arbitrator would first decide whether the dispute was of a character
which the parties had agreed to submit to him for a final and binding
decision and then, if his first answer was affirmative, he would decide
the merits. The role of the court would be limited to determining
whether the parties had a binding contract containing an arbitration
clause of any character.
This division of functions seems entirely sound, both for the reasons

mentioned above and because of the apparent failure of the courts to
understand the ways of industrial arbitration. Nevertheless, I heartily
oppose such legislation upon the ground that it would destroy the vol-
untary character of grievance arbitration. The point is easily illustrated
by an example. Suppose that the only arbitration clause in a labor con-
tract provides: "In the event that the parties are unable to adjust a
grievance relating to seniority, discharge, or promotion, the grievance
shall be submitted at the request of either party to final and binding
arbitration under the rules of the American Arbitration Association."
If the union brings suit to compel the employer to arbitrate a claim
that the recognition clause of the contract bars subcontracting which
would result in reduction of opportunities to work overtime, a decree
compelling the employer to present his case to the arbitrator would rest
upon statutory compulsion without an adequate foundation in con-
sent, for obviously there was no agreement to submit this kind of dis-
pute to arbitration. Furthermore, the legislation would reduce the
number of agreements to arbitrate. Put to a choice between omitting an
arbitration clause and accepting an arbitrator's decision upon all ques-
tions of arbitrability, many employers would refuse to arbitrate.

I do not mean to imply that nothing can be done by legislation to
improve the relationship between arbitration and the courts. A number
of doctrines criticized above should be overruled by statute. It would
clarify some of the current uncertainty to prescribe the correct proce-
dure, both in the trial court and upon appeal, and to specify the
grounds upon which a court might set aside an arbitration award. Fur-
thermore, the central difficulty today, as I shall show in a moment, is
that most labor contracts fail to express an unequivocal intention as to
whether the court or the arbitrator should rule on questions of arbi-
trability, because the parties either overlook the problem or cannot
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reach agreement upon the answer. The voluntary character of arbitra-
tion would not be impaired if a statute filled the ambiguous gap by
creating a presumption that the issue of arbitrability was for the arbi-
trator in the first instance, unless a contrary intention was shown.

III

The best method of relating private methods of contract administra-
tion to the surrounding legal system is the more careful drafting of col-
lective bargaining agreements.' Since judicial intervention rests upon
the theory that the court is compelling performance of a promise, the
parties may write their own prescription. For example, the parties
might add to the conventional arbitration clause a sentence reading:
"The arbitrator shall also have power to render a final and binding
decision upon all questions concerning his jurisdiction or power, in-
cluding questions concerning the scope, meaning, or application of the
arbitration clause." If either the company or the union sought to liti-
gate a question of arbitrability in court under this agreement, it would
violate its promise and the plaintiff would secure an order for arbitra-
tion.' The only function of the court under such a contract would be
the provision of legal sanctions for the agreement and resulting award.

If the suggested clause were thought too broad because it permits no
check upon the arbitrator, the contract might provide:

In the event that either party denies arbitrability of a dispute, the issue shall be
submitted to the arbitrator. If he rules that the dispute is arbitrable, the case shall
be heard by the arbitrator and a decision shall be rendered on the merits: Provided,
that in any action which is brought to enforce or vacate the award the court shall
have power to determine whether the dispute was arbitrable or the arbitrator other-
wise exceeded his power.

This clause would give the employer the safeguard of an ultimate judi-
cial ruling but it avoids the costs, delays, resentments, and dangers of
judicial intervention prior to arbitration.
The possibilities for creative solutions are endless. General Electric

Co. currently insists upon a clause calling for judicial rulings upon all
questions of arbitrability before the arbitrator may proceed.' Those
who prefer the other extreme can preserve complete autonomy by stipu-
lating that the remedies provided by the contract shall be exclusive
and that neither party will resort to any court or other tribunal.

"I See Aaron, On First Looking into the Lincoln Mills Decision, in PROCEEDINGS OF
THE TWELFTH ANNUAL MEETING OF THE NATIONAL ACADEMY OF ARBITRATORS 1 (1959).

20 In addition to the authorities cited in note 12, see Freydberg Bros. v. Corey, 177
Misc. 56o, 31 N.Y.S.2d 1o (Sup. Ct. 1941); Rogers Diesel & Aircraft Corp. v. Local 259,
UAW, 15 L.R.R.M. 848 (N.Y. Sup. Ct. 1945).

21 Aaron, supra note 19, at 9-10.
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The contractual allocation of responsibility for deciding the scope
of arbitration dauses will be a major factor in determining how far
management and labor can continue to shape their own semi-auton-
omous jurisprudence to meet the peculiar needs of each bargaining
unit. The conventional arbitration clause is given widely different
meanings in different industries and at different plants. The subtle vari-
ations may have great importance to the parties. They can continue
to control the growth of their relationship if they vest the arbitrator
with power to determine the scope of his own jurisdiction, for not
only do they choose the arbitrator but also he deems it a primary duty
to reflect their interests and wishes. In the long run the preservation
of this autonomy would seem more important to both management
and labor than the protection afforded by reserving the right to a judi-
cial decision upon the scope of the arbitrator's power.

IV
It would be naive, however, to suppose that any system of arbitration

can indefinitely avoid the influence of judicial decisions. Legal analysis
will influence arbitration by the force of competition and the inter-
change of ideas. Judges will find one method or another to avoid enforc-
ing arbitration awards which they regard as unconscionable. Exper-
ienced bargainers will not ignore settled legal doctrines. Many employ-
ers will insist upon judicial rulings upon the power of the arbitrator.
In the long run, the willingness to arbitrate, or to follow a particular
form of arbitration, may be affected by any sharp divergence between
the attitudes of arbitrators and the doctrines prevailing in judicial
forums.
The legal profession should also be concerned about the flow of

ideas to the federal courts. The Supreme Court has instructed the courts
to fashion a law of collective bargaining agreements from the express
provisions, the penumbra, and the policy of our national labor laws.
"The range of judicial inventiveness will be determined by the nature
of the problem."' The slate is relatively dean. Outside the area con-
trolled by statute there is no more important treasury of experience
than the record of grievance arbitrations. Surely arbitrators have not
labored at the administration of collective agreements for almost two
decades without arriving at some generalizations upon which the un-
biased can agree, even though partisan interests preclude unanimity.
Perhaps only a few rules have developed, but there are attitudes, ap-
proaches, and even a number of flexible principles. More effort may

91Textile Workers Union v. Lincoln Mills, 353 U.S. 448, 457 (1957).
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have to go into distilling generalizations from the amorphous mass of
arbitration opinions before the courts can be expected to use them.
Counsel will face the further problem of translating the ways of the
industrial world into legal doctrines comprehensible to judges who
lack industrial experience. However, if the professional arbitrators and
the labor lawyers who work with them can surmount these obstacles,
the industrial jurisprudence which they have been developing might
give wisdom and vitality to conventional law.
The core of the problem-the source of current divergence and the

key to mutual support-lies in the development of a better understand-
ing of the process of "interpretation and application" of a collective
bargaining agreement. Even though the phrase is given different shades
of meaning in different industries, everywhere in the industrial world
it means more than ascertaining the dictionary meaning, or even the
industrial meaning, of the words. Within the confines of the contract
the arbitrator assists in building an industrial jurisprudence for the
bargaining unit, often without much help from the words of the agree-
ment. This point is so important that I wish to develop it at some
length, first by concrete illustrations and then by discussing the pecu-
liarities of the labor agreement which determine the nature of contract
administration including the arbitration process. However, an initial
word of caution seems appropriate. The parties are the arbitrator's
masters. Any rule which they write into the contract, he must follow.
He must guide himself by their conception of the arbitrator's function.
A few contracts obviously reject the conception here described; others
negate substantial portions; along the periphery every contract is
unique. Only with these exceptions can one accurately say that the essen-
tial core of the arbitration process is determined by institutional char-
acteristics of collective bargaining agreements, since they are pretty
much the same in most industries; it takes rather plain language to
justify any departure from the norm.
There are at least five areas in which arbitrators regularly base awards

upon some foundation other than the language of the contract even
though their jurisdiction is expressly limited to the adjudication of
"disputes concerning the interpretation or application of any provision
of this agreement.''

1. Meaning must be poured into general phrases by the evaluation
of a complex of interests and the development of subordinate rules.
One cannot ascertain from the words whether working for a competitors

28 See, e.g., Mechanical Handling Sys., Inc., 26 Lab. Arb. 401 (1956); Armen Berry
Casing Co., 17 Lab. Arb. 179 (1950).
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or being a Communiste is "just cause" for a discharge. A contract which
stipulates that "promotions to higher paid jobs or better jobs with
equal pay are based primarily upon merit and ability, but when these
are equal the employee having the greatest seniority will receive pref-
erence" must be implemented by the development of subordinate rules
governing such questions as what group shall be considered in making
a promotion.' The arbitrator must lay down the rules if the parties
have not agreed upon them. The contract is the ultimate source of the
rights but it does not provide the actual criteria of decision.

2. Arbitrators frequently fashion remedies for breach of a collective
agreement without a shred of contract language to guide them. If a
contract forbidding discharge of employees without just cause is vio-
lated, an arbitrator will order reinstatement with or without back pay.'
In a case at International Harvester Co., W. Willard Wirtz asserted
authority to formulate a measure of damages when the employer vio-
lated the contract by failing to tell employees the piece rates at the start
of a shift when they were transferred to temporary jobs.' At least two
arbitration boards have imposed monetary penalties upon employees
for breach of a no-strike clause.' The implication of power to afford a
remedy rests upon the dictates of necessity. The power is essential to the
successful functioning of the institution. Not a word in the average
labor contract expresses the intention.

3. Grievance arbitration often involves the application of substantive
doctrines which are not mentioned in the collective agreement. Suppose
that a contract fixes a seven-day limit upon the appeal of grievances
from the foreman's ruling and that the employee and shop steward wait
ten days to appeal in reliance upon the personnel director's specific
assurance that the company will not invoke the time limit. Surely there
are only a few stern literalists who would deny the grievance without
examining the merits if the company's attorney subsequently invoked
the time limit. The customary disposition would be to ignore the time
24Compare Bethlehem Steel Co., 24 Lab. Arb. 852 (1955), with Pratt & Whitney Co.,

28 Lab. Arb. 668 (1957).
"E.g., Ford Motor Co., Opinion A-198, i P-H Lab. Arb. Awards 67604 (1945).
2"Niles-Bement-Pond Co. v. Local 405, UAW, 140 Conn. 32, 97 A.2d 898 (1952);

Samuel Adler, Inc. v. Local 584, Int'l Bhd. of Teamsters, 282 App. Div. 142, 122
N.Y.S.2d 8 (1953). But see Refinery Employees v. Continental Oil Co., i6o F. Supp.
723 (W.D. La. 1958), afJ'd, 268 F..d 447 (5th Cir. 1959), cert. denied, 361 U.S. 896 (1959).
" International Harvester Co., 9 Lab. Arb. 894 (1947).
" Newark Newsdealers Supply Co., 20 Lab. Arb. 476 (1953); Canadian Gen. Elec.

Co., i8 Lab. Arb. 925 (1952).
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limit upon grounds of waiver or estoppel.' The doctrine is based upon
notions of justice. It has no foundation in the words of the contract.'0

4. Collective bargaining agreements, like many commercial contracts,
impose enforceable obligations which are not expressed in words. Sup-
pose that during the term of a collective bargaining agreement an em-
ployer carried on a vigorous campaign of unfair labor practices de-
signed to oust the incumbent bargaining representative, climaxing the
campaign with the discharge of union officials. It is an ancient principle
that "where a party stipulates that another shall do a certain thing,
he thereby impliedly promises that he will himself do nothing which
will hinder or obstruct the other in doing that thing."' Surely a gross
attack upon the existence of a labor union increases the difficulty of
its performing its contract obligations.'

Williston tells us that every contract contains "an implied covenant
that neither party shall do anything which will have the effect of de-
stroying or injuring the right of the other party to receive the fruits
of the contract; in other words, in every contract there exists an implied
covenant of good faith and fair dealing."" Suppose that a collective bar-
gaining agreement contains seniority, grievance, and arbitration clauses,
but that there are no words limiting the employer's freedom to dis-
charge employees with or without just cause. During a seasonal decline
in business which necessitates reduction in the working forces, the
employer discharges the two senior employees in a fifteen-man depart-
ment upon the ground that they are becoming bald, and retains the
junior men. The union, showing that there is work for only thirteen
men, claims that the senior men were discharged in order to circumvent
the seniority clause. Surely the men should be reinstated if the truth
of the allegation is proved. The requisite promise is implied, even
though the contract says nothing about discharges, because a discharge
for the purpose of circumventing seniority would destroy the right of
employees to have the fruits of their bargain. Upon this familiar prin-
ciple one might also fairly conclude in the absence of other evidence
that the provisions of a collective bargaining agreement establishing

'0Joerns Bros., Inc., 20 Lab. Arb. 715 (1953); A. D. Juilliard Co., 15 Lab. Arb. 934
(195'); Lawrence Prod. Co., 14 Lab. Arb. 310 (1950). But see Mosaic Tile Co., 13 Lab.
Arb. 949 (1950).
"Another dramatic illustration is Remington Rand Co., 27 Lab. Arb. 88o (1956),

award set aside, 27 Lab. Arb. 779 (N.Y. Sup. Ct. 1957).
81 Gay & Co. v. Blanchard, 32 La. Ann. 497, 504 (i88o); see RESTATEMENT, CONTRAcTS

§ 315(1) (1932).
" Cf. Mastro Plastics Corp. v. NLRB, 350 U.S. 270 (1956).
3" 3 WILLISTON, CONTRACTS § 570 (rev. ed. 1936).
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wages and labor standards impliedly impose upon the employer an
obligation not to seek a substitute labor supply at lower wages or in-
ferior standards. The implied promise would, for example, prohibit
subcontracting for this purpose.'

It is not clear in ordinary contract law whether these implied cove-
nants rest upon a conclusion concerning the intent of the parties or a
judicial notion of fairness and sound policy which supplies the obliga-
tion in the absence of some manifestation of a contrary intent. Prob-
ably there are elements of both. Many judicial and statutory rules of
construction fill up gaps by formulating presumptions based upon no-
tions of fairness and convenience mixed with an informed hunch as to
the probable intention. Whatever the correct explanation, obviously
something more is involved than determining the meaning of language,
and this is true regardless of whether the source of the alleged right is a
commercial contract or a collective bargaining agreement. In court this
context is called the law of contracts. Arbitrators require a similar body
of precepts in rendering their decisions.

5. These familiar aspects of the arbitrator's function under the stand-
ard grievance clause do not come within any literal meaning of the
words "interpretation or application," although possibly one can
stretch "application" far enough to include any claim ultimately trace-
able to a provision of the contract. However that may be, there is a
fifth class of cases in which arbitrators adjudicate substantive rights
which cannot be traced to any specific provision of the contract. Con-
sider, for example, the familiar contract which reserves for manage-
ment the right to direct the working force but forbids a discharge
without just cause. Under such circumstances it is common practice
for arbitrators to entertain grievances involving lesser discipline." Many
arbitrators have ruled that a labor agreement forbids discharge without
just cause, even though the subject is not mentioned." Again, suppose
" Some of the decisions holding that a contract impliedly restricts an employer's

freedom to engage in subcontracting may be explained upon this ground, but others
go beyond it. E.g., Stockholders Pub. Co., i6 Lab. Arb. 644 (1951); Parke, Davis & Co.,
15 Lab. Arb. 111 (1950); Celanese Corp. of America, 14 Lab. Arb. 31 (1950); Duquesne
Light Co., 17 L.R.R.M. 2735 (1950); A. D. Juilliard Co., 2i Lab. Arb. 713 (1953).
There are many court decisions and arbitration awards holding that subcontracting
is a management function in the absence of some express restriction in the collective
agreement. E.g., Amalgamated Ass'n of St. Ry. Employees v. Greyhound Corp., 231
F.2d 585 (5th Cir. 1956); Allegheny Ludlum Steel Corp., 23 Lab. Arb. 171 (1954).

"5 Eg., Commercial Pacific Cable Co., i i i Lab. Arb. 219 (1948).
" There is a conflict between arbitration awards upon the question and judicial

decisions. Compare United Furniture Workers v. Little Rock Furniture Mfg. Co.,
148 F. Supp. 129 (E.D. Ark 1957), and Held v. American Linen Supply Co., 6 Utah 2d
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that a collective bargaining agreement stipulates that layoffs shall be
made in reverse order of seniority and that the senior man shall be
given preference in making transfers or promotions within the bargain-
ing unit. The contract is silent with respect to overtime except that it
provides premium pay for work in excess of eight hours a day or forty
hours a week. A foreman distributes the available overtime work to a
small group whom the other employees and the union daim are his
favorites but whom the foreman calls the most efficient. Might not a
grievance be sustained, claiming that overtime opportunities should
be allocated in order of seniority? Certainly this would be the ruling
if it had been the past practice to rely on seniority and the foreman
was introducing a change."7 In either case the arbitrator would be sus-
taining a claim not founded on the language of the contract but falling
within its interstices and covered by rather plain implication.

V

The special characteristics which distinguish a collective bargain-
ing agreement from the normal commercial contract explain why the
process exemplified by the foregoing illustrations is the normal stuff
of grievance arbitration.
One unique characteristic is the number of people affected and the

complexity of their interests. The union often has interests of its own
which may conflict with the claims of individuals because several
classes of individuals may have divergent interests, because the demands
of group organization and coherence clash with individual self-interest,
or even because the union officialdom is not immediately responsive
to wishes of a numerical majority of the members.
A collective agreement also covers a wide range of conduct and an

enormous variety of problems. No state or federal statute, except pos-
sibly the tax laws, covers as wide a variety of subjects or impinges upon
as many aspects of the ordinary company's business or a worker's life-
wages, hours of employment, working conditions, health and accident
insurance, retirement, pensions, promotions, layoffs, discipline, sub-
contracting, technological changes, workloads, and a host of minor
items. Yet a collective bargaining agreement must also be kept short
and simple enough for the ordinary worker to read and understand.
Verbal incompleteness is inevitable; the meticulous detail of a cor-

io6, 307 P.2d 210 (1957), with Pilot Freight Carriers, Inc., 22 Lab. Arb. 761 (1954),
and Atwater Mfg. Co., 13 Lab. Arb. 747 (1949).

87 See Corn Products Refining Co., ii Lab. Arb. 389 (1949).
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porate mortgage is unsuited to administration by ordinary workers.
The details must be filled in outside of the words.
A labor contract operates prospectively over substantial periods.

Nearly all run for at least one year. Many run for two or three years.
The last basic steel contract was for three years and, although they
are now shorter, the automobile contracts used to cover a five-year
span. Not all commercial contracts, but surely those which are most
familiar, relate to a single transaction-the conveyance of land, the
sale of a horse, the assignment of a copyright. Since one can hardly
foresee all the problems that will develop in an industrial establish-
ment within even a single year, more scope must be left for creativeness
in the course of performing the agreement.
The parties to collective agreements share a degree of mutual inter-

dependence which we seldom associate with simple contracts. Sooner
or later an employer and his employees must strike some kind of a
bargain. The costs of disagreement are heavy. The pressure to reach
an agreement is so great that the parties are often willing to contract
although each knows that the other places a different meaning upon
the words and they share only a common intent to postpone the issue
and take a gamble upon an arbitrator's ruling if a decision is required.
Sometimes the issue is simply ignored.
Once a contract is executed the pressure to maintain it is so great

that the arbitrator can hardly acknowledge that since there was no
meeting of the minds upon the question before him, there was no con-
tract, and therefore the parties should go back and negotiate a solution.
In one case, there was a three-week strike upon the question whether
the new contract which the parties were negotiating should allow super-
visors to assert seniority based on their total service with the company
if a decline in production forced their demotion into the bargaining
unit. The company demanded this stipulation. The union objected.
The State Board of Conciliation and Arbitration suggested a new con-
tract provision. The company's lawyer agreed to accept the proposal,
provided that the record would show that the company understood the
clause to give seniority to supervisors. The union's representatives also
accepted the proposal but upon the stipulation that they understood
the clause to deny seniority to supervisors. Later an arbitrator had to
determine the meaning, although a court might have dismissed the
case upon the ground that there was no meeting of the minds and
therefore no agreement.'M

8The illustration is drawn from personal experience.
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One consequence of these four characteristics is that many provisions

of the labor agreement must be expressed in general and flexible terms.
The concept of "just cause" is an obvious illustration. Sometimes the
negotiators can do no more than establish an appropriate set of pro-
cedures for resolving a class of problems; witness the provisions for
fixing workloads and piece rates in many textile contracts. A collective
agreement rarely expresses all the rights and duties falling within its
scope. One cannot spell out every detail of life in an industrial estab-
lishment, or even that portion which both management and labor re-
gard as matters of mutual concern. As Dean Shulman puts it:
[The collective bargaining agreement] is not the "typical" offer and acceptance which
normally is the basis for classroom or text discussions of contract law. It is not an
undertaking to produce a specific result; indeed, it rarely speaks of the ultimate
product. It is not made by parties who seek each other out to make a bargain from
scratch and then each go his own way.... Though cast in an adversary position, both
are dependent upon their common enterprise.... They meet in their contract negotia-
tions to fix the terms and conditions of their collaboration in the future-,*

The resulting contract is essentially an instrument of government, not
merely an instrument of exchange. "The trade agreement thus becomes,
as it were, the industrial constitution of the enterprise, setting forth
the broad general principles upon which the relationship of employer
and employee is to be conducted.""'
One cannot reduce all the rules governing a community like an

industrial plant to fifteen or even fifty pages. The institutional char-
acteristics and governmental nature of the collective bargaining process
demand a common law of the shop which implements and furnishes the
context of the agreement. We must assume that intelligent negotiators
acknowledged so plain a need unless they explicitly stated a contrary
rule. Indeed, it is largely for these reasons that collective bargaining
agreements provide their own administrative or judicial machinery-
the ascending steps of the grievance procedure culminating in final
and binding arbitration.
The process works with a measure of success because the contract

is put down into a going enterprise which has evolved innumerable ways
of doing things. To quote Dean Shulman once more:

The parties to a collective bargaining agreement start in a going enterprise with a
store of amorphous methods, attitudes, fears and problems.... [The contract] covers
only a small part of their joint concern. It is based upon a mass of unstated assump-

39 Address by Dean Shulman, The Role of Arbitration in the Collective Bargaining
Process, in COLLECTIVE BARGAINING AND ARBITRATION 19, 20-21 (Institute of Industrial
Relations, University of California 1949).

40 NLRB v. Highland Park Mfg. Co., 11o F.2d 632, 638 (4th Cir. 1940).
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tions and practices as to which the understanding of the parties may actually differ,
and which it is wholly impractical to list in the agreement."

This background not only gives meaning to the words of the instrument
but is itself a source of contract rights.
The generalities, the deliberate ambiguities, the gaps, the unforeseen

contingencies, and the need for a rule even though the agreement is
silent all require a creativeness in contract administration which is quite
unlike the attitude of one construing a deed, a promissory note, or a
300-page corporate trust indenture. The process of interpretation can-
not be the same because the conditions that determine the character
of the instruments are different. Until these basic institutional char-
acteristics are recognized by the courts, the law will continue to play
a destructive role in the administration of collective bargaining agree-
ments.
One additional characteristic requires special emphasis. I have spoken

of the collective bargaining agreement as an instrument of government
because it regulates the diverse affairs of many people, with conflicting
interests, over long periods of time. In the area covered by the contract
management has yielded its ancient prerogative to a system of joint
rule. Since management and labor are seldom agreed about the boun-
dary line between the area to be brought under their joint regime and
the area to be left to the unilateral control of management, the collec-
tive agreement is likely to be the product of conflicting aspirations.
Sometimes the sphere of joint control is delineated, with all the rest
reserved as management prerogatives. When such a stipulation appears,
the arbitrator must enforce it ungrudgingly, for his function is to inter-
pret the agreement. As often as not the impossibility of making an
explicit compromise upon so touchy a question, coupled with the
impossibility of not reaching an agreement, results in a more or less
ambiguous silence. Then the agreement is an armed truce in a con-
tinuing struggle; yet the armistice line is not put upon the map.
The task of finding where the line would have been drawn if the

parties who signed the contract had drawn it explicitly should be
treated initially as a problem of interpretation within the jurisdiction
of the arbitrator who is given power to decide questions concerning
the interpretation and application of the agreement. For it is the agree-
ment that draws the boundary line even though it does not draw it
expressly. The interpreter must remember that the contract goes a
distance but also that it stops, because it is a product of competing
" Address by Dean Shulman, supra note 39.
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wills and its policy inheres as much in its limitations as in its affirma-
tions. Nor is the interpreter left wholly without guidance. Even a
vague management-functions clause suggests that the boundaries may
be narrower than under a contract without it. Surely an open-ended
arbitration clause indicates a wider area of joint sovereignty than a
clause limiting the arbitrator to the interpretation and application of
the contract. In a discharge case it would not be implausible to con-
clude, even if the contract is otherwise silent, that review of discharges
to determine whether there is just cause is more consistent with a
contract granting other forms of job security and industrial justice
than is the reservation of untrammeled power to discharge for any
reason which the employer deems sufficient. The plausibility is less, if
indeed there is any, in the case of subcontracting or shift schedules.

It is wrong, therefore, for courts to assume as a premise for judicial
reasoning upon the effect of a labor contract that management has
freedom of action except as the union may point to some express limi-
tation-wrong because it misconceives the nature of contract admin-
istration and wrong because it assumes as a premise for deductive
reasoning the answer to a question which the management and labor
of each business may have trouble resolving in principle and there-
fore leave for ad hoc disposition in the day-to-day process of living
together. It is no answer to say that the parties can overturn the erro-
neous postulate by expressing themselves more clearly. Not only does
such a rule put the burden upon the union, which seems unfair, but the
very conditions I have sought to describe may preclude this solution.

VI
In addition to the task of fitting grievance arbitration into the sur-

rounding legal system wherever management and labor have neglected
the responsibility, the federal courts are charged with developing a
body of substantive and procedural law governing rights and duties
under collective bargaining agreements. Here again the path of the
law will depend upon the willingness of judges to shape their decisions
to the institutional needs of collective bargaining. Two examples will
suffice to illustrate the proposition.
One of the major questions in the law of collective bargaining agree-

ments is who may sue to enforce, or to settle, a claim based upon the
contract, such as a claim to extra premiums for overtime employment."

42 1 have discussed this problem at length in Cox, Rights under a Labor Agreement,
69 HARV. L. REv. 6o0 (1956). The above paragraphs are largely a distillation of the
article cited.
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In one view the legal relation between the employer, the union, and
the employees is conceived as two bilateral contracts. One contract-
between the employer and the union-is made up partly of promises
running to the benefit of the union as an organization, like the checkoff
or closed-shop clauses, and partly of provisions relating to wages, hours,
and job security which the employer promises to incorporate in a
second bilateral contract-the contract of hire between the employer
and individual employees. Under this theory the union may sue for
breach of the first contract but since it is not a party to the second
contract, only the individual may sue for the breach of promises run-
ning to his benefit.' And since the claim for compensation is the indi-
vidual's, it must follow that the union has no power to make a binding
settlement.
A second theory holds that a collective bargaining agreement is a

third-party contract with the employer as a promisor, the union as a
promisee, and the employees as third-party beneficiaries.' In the West-
inghouse case, Circuit Judge Staley argued that this description does
not fit the facts because such promises as the union shop and checkoff
do not benefit the individual workers,'5 but surely some of the promises
in an instrument may run to the benefit of third parties while others
benefit the promisee alone. The other objection to the third-party
beneficiary theory-that the individual's labor is the sole consideration
for the obligation to pay wages-is hardly an accurate description of
the facts. In negotiating a collective agreement the employer promises
a given wage scale as part of a package deal in return for various under-
takings by the union including the promise not to strike, and it is
rather unlikely that he would have agreed to the same wage scale
without the union's promises. The individual's furnishing labor is a
consideration, but not the only consideration, for the employer's prom-
ise to pay. Under this theory either the union or the employees may
sue for breach of the promises inuring to the benefit of individual
workers. When the individual sues, judgment may be entered for the
amount due him. When the union sues, the decree may be for specific
performance or the company can be required to pay the money into
the registry of court for distribution to individual workers in supple-
mentary proceedings. In a suit by either an individual or the union

4"Ass'n of Westinghouse Salaried Employees v. Westinghouse Electric Corp., 210
F.2d 623 (3d Cir. 1954), aff'd, 348 U.S. 437 (1955).
" Leahy v. Smith, 137 Cal. App. 2d 884, 290 P.2d 679 (1955).
'5 210 F.2d at 628.
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alone, the judgment would not bind the absent party, but the employer
could protect himself against a second suit by impleading the absent
party.

Third, the legal situation under a collective bargaining agreement
may be somewhat loosely compared to a trust with a chose in action as
the res. In this view the bargaining representative, which is subject to
fiduciary obligations, holds the employer's promises in trust for the
benefit of the individuals. The trust is a common legal device for
handling situations in which a single obligee is empowered to play a
continuing role in the administration of contracts intended for the
benefit of a large and ever changing group of beneficiaries who may
have divergent interests. Massachusetts business trusts and mortgage
indentures furnish familiar illustrations. According to this analogy
the union would ordinarily be the only proper party to bring an action
for breach of the collective agreement, and the judgment would bind
the individuals. The union can enter into binding settlements with the
employer. The individual's remedy is to show that the union's handling
of the claim did not meet its fiduciary obligations." In the latter case
the individual could sue the union to compel it to perform its duties
or he could join the union and the company as co-defendants and seek
a judgment for the money alleged to be due him.
Such theories furnish tools of analysis. They help us to perceive the

implications of particular issues-to see the relation between prob-
lems-so that we may achieve consistency and integrity instead of an
illogical mass of ad hoc decisions. They remind us of the flexibility
and adaptability of the common law. They become dangerous when
artificially selected concepts are allowed to dictate the decision. Any
of the three theories is a sound abstraction. In the final analysis one
must deal with the underlying questions of policy which make one
theory more appropriate than another. Logic cannot replace wisdom.
Thus we are led back to the institutional characteristics of a collec-

tive agreement, especially its governmental nature as a living, growing
constitution. Individual workers would receive the most protection
against arbitrary treatment under the theory that the provisions of a
collective bargaining agreement relating to wages and hours become
effective by incorporation into bilateral contracts of hire between the
employer and each employee, but giving the union control over all
claims arising under the collective agreement comports much better
with its functional nature. Allowing an individual to carry a claim to
"Jenkins v. Wm. Schluderberg-T. J. Kurdle Co., 217 Md. 556, i44 A.2d 88 (1958).
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arbitration whenever he is dissatisfied with the adjustment worked
out by the company and the union treats issues that arise in the admin-
istration of a contract as if there were always a "right" interpretation
to be divined from the instrument. It discourages the kind of day-to-day
cooperation between company and union which is normally the mark
of sound industrial relations-a dynamic human relationship in which
grievances are treated as problems to be solved and contract clauses
serve as guideposts. Because management and employees are involved
in continuing relationships, their disposition of grievances and the
arbitrator's rulings may become a body of subordinate rules for the
future conduct of the enterprise. (I say "subordinate rules" because
the contract may change them. They are rather like the judge-made
law-the rubrics which the judges put upon statutes, the precepts which
govern where the statute is silent, the context into which new bits of
statutory law will be intruded.) When the interests of several groups
conflict, or future needs run contrary to present desires, or when the
individual's claim endangers group interests, the union's function is
to resolve the competition by reaching an accommodation or striking
a balance. The process is political. It involves a melange of power,
numerical strength, mutual aid, reason, prejudice, and emotion. Limits
must be placed on the authority of the group, but within the zone of
fairness and rationality this method of self-government probably works
better than the edicts of any outside tribunal.'7
As a second example of the importance of giving effect to the insti-

tutional characteristics of labor agreements, consider the situation of
a company which has discharged the union president for loafing in
the washroom. The union immediately went on strike in plain violation
of the contract, claiming that the president was discharged for his vig-
orous prosecution of grievances, but it now seeks to arbitrate the issue.
May the company refuse to arbitrate, claiming that the union's breach
of the no-strike clause gives the company the right to cancel the agree-
ment? If I contract to buy fuel oil from a dealer who promises deliveries
twenty-four hours a day as needed and he refuses to bring me oil on
two or three cold nights in December, I may cancel the contract and
buy my oil elsewhere without waiting all winter to see if he performs
the rest of the contract. The element of bargain in a labor contract
argues for the company's interpretation, for the no-strike pledge is the
principal consideration which the company receives in exchange for

'7 The nature of the limits is discussed in Cox, The Duty of Fair Representation, 2
VILL. L. REV. 151 (1957).
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its undertakings.'8 There are also opposing considerations. Collective
agreements are negotiated for substantial periods after much travail.
There are enormous pressures to reach agreement. Although the parties
cannot go their separate ways, in the absence of the contract there will
be no rules governing their joint endeavor. All these considerations
argue that the company, although it could sue for any damage caused
by the strike, should not be allowed to terminate the agreement.
Yet this is also an unhappy conclusion. The employer cannot sue

the union for damages without creating resentment which will embitter
future relations. Perhaps the law should devise a new doctrine more
suited to industrial relations, under which the union, having violated
its obligations in relation to the discharge, would be held to forfeit any
rights in the same premises without disrupting other aspects of the
collective bargaining relation.

VII
The nub of this chapter is very simple. Unless the law is once again

to fail to meet the needs of men, the principles determining legal rights
and duties under collective bargaining agreements should not be im-
posed by the courts from above because of precepts learned in other
contexts; the governing principles must be drawn out of the institu-
tions of labor relations and shaped to their needs.
This is the way in which our commercial law developed. Two and

a half centuries ago Lord Mansfield took the customs and practices
of the world of commerce-the law merchant-and incorporated them
into the common law administered by courts of general jurisdiction.
Perhaps a modern Mansfield may again demonstrate the creative talent
of the common law by drawing upon industrial jurisprudence.

48This is the prevailing judicial opinion. See Marathon Electric Mfg. Co., 1o6
N.L.R.B. 1171 (1953), aff'd, 223 F.2d 338 (D.C. Cir. 1955); Boeing Airplane Co. v.
Aeronautical Lodge No. 751, IAM, i88 F.2d 356 (9th Cir. 1951), affirming 91 F. Supp.
596 (W.D. Wash. 1950).



Chapter5
The Public Interest in Internal
Union Affairs
Labor organizations were established in an effort to solve wage earners'
problems in an industrial community-to acquire greater bargaining
power and job security, to extend the rule of law and gain a voice in
industrial decisions. Later, the government encouraged unionization
by guaranteeing workers the right to form, join, and assist labor organi-
zations. The government also stimulated the growth of collective bar-
gaining. Unions gained power partly by self-help and partly by law-
some gained enormous power. Their officers are custodians of other
people's money, who hold and disburse millions of dollars belonging
to union members. No other private association has as much power over
its members, for a union also exerts control over its members' livelihood
and opportunities as well as the rules governing their daily lives. Under
the National Labor Relations' and Railway Labor Acts' the union
which acts as the bargaining representative has power, in conjunction
with the employer, to fix a worker's wages, hours, and conditions of
employment without his assent. The individual employee may not
lawfully negotiate with his employer.' As a matter of practice, and prob-
ably in legal theory, the union controls the grievance procedure
through which contract rights are enforced.
For a considerable period the national labor policy was focused upon

the formation of unions and the operation of collective bargaining as
149 STAT. 449, as amended, 29 U.S.C. §§151-68 (1952).
245 U.S.C. ch. 8 (1952).
' See Steele v. Louisville & N.R.R., 323 U.S. 192, 202 (1944), in which Mr. Chief

Justice Stone said on behalf of the Court, "Congress has seen fit to clothe the bargain-
ing representative with powers comparable to those possessed by a legislative body
both to create and restrict the rights of those whom it represents...."

I Medo Photo Supply Ce. v. NLRB, 321 U.S. 678 (1944); cf. J. I. Case Co. v. NLRB,
321 U.S. 332 (1944).
'For a recent decision indicating that the union has power to settle grievances see

Jenkins v. Wm. Schluderberg-T. J. Kurdle Co., 217 Md. 556, 144 A.2d 88 (1958)
(dictum). The point is discussed at length in Cox, Rights Under a Labor Agreement,
69 HARv. L. REV. 6oi (1956).

[86]



LAW AND THE NATIONAL LABOR POLICY 87

a system of labor-management relations. The relationships between
union officials and the organization and between the organization and
its members were left to the realm of private law, administered by
state courts, where labor unions were lumped in the general category
of voluntary unincorporated associations together with churches, social
clubs, and fraternal benefit associations. As the wealth and power of
labor unions increased, public attention was inevitably drawn to these
internal relationships. They are federal problems because labor unions
enjoy their present power chiefly by virtue of the National Labor Rela-
tions and Railway Labor Acts. John R. Commons pointed out as early
as 1915:

It has doubtless appealed to some people who consider the employer's position more
powerful than that of the union, that the employer should be compelled in some
way to deal with unions, or at least to confer with their representatives. But if the
State recognizes any particular union by requiring the employer to recognize it, the
State must necessarily guarantee the union to the extent that it must strip it of any
abuses it may practice.7

Public concern about the internal affairs of labor unions began to
be felt at the time of the Taft-Hartley debates in 1947, but the pressures
did not become heavy until the McClellan Committee investigations a
decade later. The pressure culminated in the enactment of the Labor
Management Reporting and Disclosure Act of 1959.8
The task of public policy in this area is easily stated. It was important

to build up the power of labor organizations as a counterpoise to the
might of business corporations. It is important to maintain the unions'
power. But the creation of institutions vested with power sufficient to
fulfill their purposes also creates the danger that an institution may be
erroneously supposed to have a value apart from its objectives, or may
be used for the advantage of those who control it rather than for the
benefit of those whom it was designed to serve. Public policy should
minimize the danger without disabling the unions from performing
their beneficent functions. The ability of labor organizations to bargain
effectively with employers should not be impaired, for the unions'
ability to advance the welfare of their members depends more upon
effective bargaining than upon the conduct of union affairs. Care should
also be taken not to weaken self-government in labor organizations.

6 Chafee, The Internal Affairs of Associations Not for Profit, 43 HARV. L. REV. 993
(1930).

7 U.S. Commission on Industrial Relations 374 (1915).
8 Pub. L. No. 86-257, 86th Cong., ist Sess. (Sept. 14, 1959), hereafter cited as

LMRDA.
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Little is gained if the state, in an effort to guarantee union democracy,
imposes so rigid a system of public regulation that the members are
unable to manage their own affairs.
For the purpose of applying these principles the interests of union

members in the internal affairs of labor organizations can be divided
along three useful, if somewhat artificial, lines:

i) the performance of the fiduciary obligations resting upon union
officials, not only in handling money and carrying on the business
of the organization but also in negotiating and administering collective
bargaining agreements.

2) internal democracy, which means both control by the members
and respect for the essential rights of individuals and minorities.

3) the preservation of individual freedom.

I
No argument is necessary to demonstrate that the large sums of money

gathered into the treasuries of labor organizations belong to the mem-
bers. The members are entitled to share in the management and ex-
penditure of their funds, and to have a periodic accounting. The
officers are fiduciaries charged with handling the funds for the benefit,
and in accordance with the instructions, of the members. The McClel-
lan Committee hearings demonstrated that important union officials
were stealing from the members, chiefly in the International Union of
Operating Engineers, the International Brotherhood of Teamsters, and
the United Textile Workers. There could be no dispute about the
desirability of stamping out the thievery and raising obstacles to its
repetition. The only problem was to devise the most effective methods.
The Labor Management Reporting and Disclosure Act of 1959 pur-

sues two courses. It creates new federal crimes in order to punish finan-
cial dishonesty on the part of union officials. Embezzlement of the funds
of a labor organization engaged in an industry affecting commerce
becomes a felony;9 the willful destruction or falsification of its rec-
ords is punishable as a misdemeanor.'0 Since the hearings uncovered
large "loans" from union treasuries to union officials, which had not
been repaid, the Act forbids lending an officer or member more than
$2,000." The prohibition may cause some inconvenience to interna-
tional representatives transferred to new locations, for some unions
previously lent them the capital necessary to resettle their families at

9 LMRDA §501 (c).
'0LMRDA §209.
"LMRDA §503.
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a low rate of interest, but the blanket prohibition is the only way to
eliminate the use of loans to conceal embezzlement or to aid a domi-
nant officer who wants capital for private speculation.
The LMRDA also requires every labor organization in an industry

affecting interstate commerce to file an annual financial report dis-
closing its receipts and disbursements together with the sources and
purposes thereof." The reports are filed with the Secretary of Labor
on forms prescribed by him. They are open to union members, the
press, and the general public. A union is required to preserve the
records necessary to verify and substantiate its reports." The Secretary
of Labor is authorized to investigate the accuracy of reports armed
with the power to subpoena.' Failure to file a report or filing an inten-
tionally false report is punishable by fine or imprisonment.'
The Secretary is also given the rather unusual power to "report to

interested persons or officials concerning the facts required to be shown
in any report required by this Act and concerning the reasons for failure
or refusal to file such a report or any other matter which he deems to
be appropriate as a result of such investigation."" This provision seeks
to implement the basic theory of the statute-that the government
should assure union members adequate information about the conduct
of the union's financial affairs; that it should guarantee fair elections
for the selection of officers; and that it should then trust the good sense
of the members to remove any incompetent or dishonest officials. The
Secretary's function is to furnish the members with the facts which
should have been supplied by union officials. In legal usage "interested
persons" means not the curious, but those who are substantially affected.
Possibly the section permits an irresponsible Secretary to injure a union
which displeases him by issuing hostile press releases without a hearing,
but this is a power possessed by all prosecutors or investigators without
express statutory authorization.' The risk is a small price to pay for
the safeguard.

It remains to be seen whether the theory of reporting and disclosure
will discourage the repetition of past scandals and eliminate honest but
careless financial practices. Similar sanctions have proved sufficiently
effective in other contexts to justify their use before resorting to harsher
methods.

12 LMRDA §201.
"s LMRDA §§205-2o6, 209 (c).
14 LMRDA §60o.
"LMRDA §209.
"LMRDA §60o.
17 Glass v. Ickes, 1 1 7 F.2d 273 (D.C. Cir. 1940).
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The preparation of reports will multiply paper work. The statute
also requires each officer to obtain an individual bond.'l It raises vague
dangers of personal liability in the minds of men to whom legal pro-
ceedings are unfamiliar. Local union offices carry no pay and little
honor. Thus the statute may make it harder to fill the necessary offices.
Compliance with the bonding and reporting requirements will entail
considerable expense. The easiest way for the international unions to
meet these problems is to merge a number of locals into a single unit,
a trend that was evident before the LMRDA was enacted. Since there
was no evidence of past misconduct and little temptation to dishonesty
in truly small unions, the Senate sought to minimize the problem by
creating a revocable exemption in their case,"9 but the coalition of
Republicans and Southern Democrats insisted upon deleting the ex-
emption in order to "toughen" the bill. There remains a provision
authorizing the Secretary of Labor to provide a simplified form of
report for small locals.' The Secretary and his advisers will be subject
to heavy pressure to be cautious and require detailed reports lest they
be criticized if wrongdoing occurs in a local union authorized to use
the simplified form. Imaginative and courageous use of the discretionary
power would overcome the greater danger of crushing small locals by
burdensome reports.
More disturbing than the outright thievery revealed by the McClel-

lan Committee was the evidence of the use of union office for personal
profit, for one suspects that the vice of playing both sides of the street,
under-cover deals, and conflicts of interest infect a good many unions
whose officials believe themselves to be personally honest. Two illus-
trations reported by the committee deserve mention. About 1950 Peter
W. Weber, business manager of Local 825 of the International Union
of Operating Engineers, secured a 12 per cent interest in Public Con-
structors, Inc., in exchange for a loan of $2,500. Public Constructors
did business within the territorial jurisdiction of Local 825 and had
collective bargaining agreements with that union. In the negotiation
and administration of these contracts Weber's personal financial inter-
ests stood in direct conflict with unselfish devotion to the welfare of
the employees. By 1957 the book value of his business interest had
increased to almost fifty times its cost-to $io8,677.-' Other evidence

"I LMRDA §502.
19 S. 1555, 86th Cong., 1st Sess., as passed by Senate, §201(d).
20LMRDA §208. After this lecture had been delivered the text of the Secretary's

order prescribing forms of reports became available. 29 C.F.R. Pt. 403, §§403.1-403.10.
The simplified form for small unions appears to minimize the difficulties of reporting.

2l Hearings Before the Select Committee on Improper Activities in the Labor or
Management Field, 85th Cong., ist Sess., pt. 20, 8134-40 (1958).
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tended to show that James Hoffa held interests in firms with which
the International Brotherhood of Teamsters bargained.'
Such conduct offends ancient moral precepts. The common law has

condemned it for generations. AFL-CIO Ethical Practices Code IV
states that "a basic ethical principle in the conduct of union affairs is
that no responsible trade union official should have a personal financial
interest which conflicts with the full performance of his fiduciary duties
as a workers' representative." The code then condemns a number of
specific practices illustrating the basic principle: loans by a union to
an officer, owning an interest in a business with which the union bar-
gains or in an enterprise which is in competition with such a business,
and owning an interest in an enterprise a substantial part of which
consists of buying from, selling to, or otherwise dealing with a business
with which the union bargains.

Unfortunately the AFL-CIO lacks power to implement the code
except by expelling an entire international union. It has no method
of gathering evidence. It cannot proceed against individuals. In many
cases the sanction of expulsion would be too severe, in others too
harmful to the labor movement.
The original Kennedy bills sought to support the underlying moral

precepts by requiring every union officer annually to report to the
Secretary of Labor any holdings, income, or transactions which created
a potential conflict between his personal interests and loyalty to the
members." These sections, which reach not only cases where the official
has legal title, but also beneficial ownership held through "covers,"
"straws," or "blinds," were carried into the LMRDA without amend-
ment.' True criminals will undoubtedly ignore the duty to report,
but the detailed and unequivocal legislative condemnation of specific
holdings and transactions should go far toward establishing a higher
standard of conduct. The official whose fingers itch for a "fast buck"
but who is not a criminal will be deterred by the fear of prosecution
if he files no report and by fear of reprisal from the members if he does.

Despite the scarcity of direct precedent, it seems plain that all union
officers and employees have always been subject to the usual common-
law fiduciary duties of an agent.' Violations are redressible in the state

22Ibid., pt. 13, 5038 (1957).
23 S. 3454, 85th Cong., 2d Sess. §102.
14 LMRDA §202.
"Union officers are obviously agents. All true agents owe fiduciary obligations to

their principals. RESTATEMENT (SECOND), AGENCY §§13, 387-98. Curiously, there appear
to be only two judicial opinions which set forth the rule. Dusing v. Nuzzo, 26 N.Y.S.2d
345 (N.Y. Sup. Ct. 1941); Tinkler v. Powell, 23 Wyo. 352, 151 Pac. 1097 (1915).
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courts. The duty is so seldom enforced, however, that the House Labor
Committee adopted, and the Senate approved, an amendment giving
it a federal statutory base. Section 501(a) states in general terms the
union agent's obligation to act solely for the benefit of his principal, to
be loyal, to refrain from competing with his principal or acquiring
conflicting interests, and "to account ... for any profits received by him
in whatever capacity in connection with transactions conducted by him
or under his direction." The principles stated in Section ol1(a) were
drawn from the Restatement of Agency in an effort to incorporate the
whole body of common-law precedents defining the fiduciary obliga-
tions of agents and trustees' with such adaptations as might be required
to take into account "the special problems and functions of a labor
organization."'

Section 5ol(b) authorizes any union member to bring a suit in the
federal court in the nature of a minority stockholder's suit whenever
his union refuses to sue an officer or employee alleged to be guilty of a
breach of fiduciary obligations. The trial judge may allot part of any
sums recoverable for counsel fees and expenses. All the usual remedies
for breach of trust are available.'
These provisions are potentially among the most important in the

LMRDA. If individual members have the initiative and interest to
bring suit, the Becks, Hoffas, and Webers may be required to account
not only for any misappropriations but also for all the profits which
they have made by virtue of their offices. Equity would impose a trust
for the benefit of the Operating Engineers upon Weber's stock in
Public Constructors, if the findings of the McClellan Committee were
sustained in court. Beck would be required to account for the monies
or gifts received from Nathan Shefferman. If Hoffa received loans from
the Teamsters, he might well be required to account not only for the
money but also for any proceeds of his investment.

Section 501 imposes no restrictions upon the purposes for which a
labor organization may expend its funds. The propriety of union activi-
ties other than collective bargaining, such as charitable contributions
and support for political candidates, may be fairly debatable, but this
is a separate issue of too great importance for the courts to resolve by
interpreting a provision which deals directly with only the duties of

26 See RESTATEMENT (SECOND), AGENCY §§387, 388, 389, 394, from which the language
of LMRDA §501(a) was derived.

27 LMRDA §501(a).
28LMRDA §501(b) provides that the action may be brought "to recover damages or

secure an accounting or other appropriate relief."
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union agents to the organization and its members. Read in their
context the words are plain; it is made the duty of the union officers
and agents "to manage, invest, and expend [the union's money and
property] in accordance with its constitution and by-laws and any
resolutions of the governing bodies adopted thereunder." An agent
who follows the instructions of his principal is not guilty of a breach
of fiduciary duties. Section 501 emphasizes the importance of giving
careful attention to the constitutional provisions and resolutions of
governing bodies, but where the union grants the necessary authority,
no statutory restriction is imposed. If there were ambiguity it would
be dispelled by the statement of five members of the House Labor
Committee in reporting the committee bill, for they were the five who
sponsored the bill and they included Congressman O'Hara, who pro-
posed Section 501 in the Labor Committee. Senator Kennedy gave a
similar explanation in presenting the Conference Report.

II

In a rudimentary modern political sense democracy implies (a) con-
trol of governing decisions by those affected, and (b) a decent respect
for the fundamental rights of individuals and minorities, not only by
the individuals in power but also by the ruling majority. No politician
dares publicly to question the value of democracy in labor organizations
but a quiet and serious debate is, nevertheless, in progress. According
to one view, labor unions should be regarded as military organizations,
for their function is to wage economic warfare with employers who
are constantly feeling out chinks in the unions' defenses through which
to wound if not destroy them. As a wartime army can neither brook
divided leadership nor tolerate active dissidents, so must a union punish
the troublemakers in order to close ranks against employers and rival
organizations. The sophisticated exponents of this view also contend
that since union officials have better training and more experience than
the rank-and-file members, those officials who are given the power
will act more responsibly in enforcing the union's obligations to em-
ployers, will present fewer preposterous or impractical demands, and,
if allowed the power, will enforce their decisions. Professor John T.
Dunlop warns us:
Already we are seeing employers who urged Congress to pass "strong legislation"
affecting internal union government going to national union officers as of old seeking
national union support to restrain the demands of locals and to make agreements.

I H.R. REP. No. 741, 86th Cong., ist Sess. 81-82; 105 CONG. REC. 1433 (daily ed. Sept.
3, 1959).
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They are not likely to get as much cooperation; they could not be given as much.
The country has chosen on the grounds of morality and democracy to make wage
stability more difficult to achieve.8'

The advocates of this position hope to improve union government by
creating a sense of professional responsibility among union officials.
Perhaps the partial professionalization of management is an encourag-
ing precedent.
Yet the argument is hardly persuasive. An autocratic union may serve

the material demands of its members by bargaining effectively for
higher wages and increased benefits. It may establish a measure of job
security. None except a democratic union, however, can achieve the
idealistic aspirations that justify labor organizations. Collective bar-
gaining may limit the employer's power by substituting a negotiated
agreement for arbitrary tyranny of the boss, but it scarcely extends the
rule of law to substitute an autocratic union. Only in a democratic
union can workers, through chosen representatives, participate jointly
with management in the government of their industrial lives, even as
all of us may participate, through elected representatives, in political
government.
The state alone cannot achieve true union democracy but it has

much to contribute. Preserving democracy requires protecting individ-
uals and minorities against numerical majorities or an officialdom
which acts with the majority's consent. It is not enough to put our
trust in self-restraint. The task of assuring workers the ultimate control
of the affairs of their unions should be undertaken by law because it is
the law which gives a union, as bargaining representative, the quasi-
legislative power to bind employees in the bargaining unit without
their consent.
Half a century ago unions were too fragile to survive internal dis-

sension, but surely no one seriously doubts the current ability of the
major labor organizations to survive free elections, free debate, and
a decent respect for minorities among the members. To show that
union officials have a better grasp of economic policy than the rank
and file, and a higher sense of obligation, does not demonstrate the
wisdom of aristocratic government in labor relations for the same
reasons that the parallel argument fails in relation to the government
of nations. Leadership is required, but it should be achieved by the
arts of the statesman and not by the easy road of compulsion with its
denials of opportunity and temptations to tyranny and sloth. The

'I Hearings Before the Joint Committee upon the Economic Report, 86th Cong., 2d
Sess. (1959).
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proper balance between control by the membership and the executive
direction necessary to effective action cannot be achieved by general
debate about the desirability of democracy; it involves specific questions
concerning the disposition of power and the frequency of elections.3"

Union Membership. Union practices pertaining to the admission and
expulsion of members are the threshold to democracy in the government
of labor organizations. An employee in a bargaining unit who is un-
fairly excluded from the union which represents the unit or who is
unjustly expelled from membership has no opportunity to participate
in fixing the terms and conditions of his employment. He is bound
by the action of an organization in whose councils he has no voice. In
his case it is a fraud to call collective bargaining an instrument of
industrial democracy. Expulsion may be used as a method of suppres-
sing criticism or destroying political opposition. Furthermore, quite
apart from problems of union government, control over membership
may be used to restrict individual liberty, for example, where members
are disciplined because of activities in state or national politics dis-
tasteful to union officials.
Although the legal rules were originally formulated in cases involv-

ing religious organizations, social clubs, and, somewhat later, fraternal
benefit associations, the courts have evolved satisfactory rules applicable
to the expulsion of union members.' Upon the theory that improper
expulsion violates the member's interest in the organization's property
or a contract between him and the other members made up of the
constitution and bylaws or, in recent years, upon the ground that
there is a tortious interference with an advantageous relationship, the
courts will set aside an expulsion upon any of five grounds:

i. The procedure violated the union's constitution or bylaws.'
2. The constitution or bylaws did not authorize expulsion for the

alleged offense.'
3. The procedure, though it conformed to the union's constitution

and bylaws, did not afford the member a fair hearing.'
ft See pp. 99-102 infra.
"2 The best discussion is Summers, Legal Limitations on Union Discipline, 64 HARV.

L. REV. 1049 (1951).
"Harris v. National Union of Marine Cooks, 98 Cal. App. 2d 733, 221 P.2d 136

(Dist. Ct. App. 195o); Walsh v. Reardon, 274 Mass. 530, 174 N.E. 912 (193i); Howland
v. Local 306, UAW-CIO, 323 Mich. 305, 35 N.W.2d i66 (1948); Savard v. Industrial
Trades Union of America, 76 R.I. 496, 72 A.2d 66o (1950).
" Otto v. Journeymen Tailors' Union, 75 Cal. 3o8, 17 Pac. 217 (1888).
"5 Gilmore v. Palmer, 109 Misc. 552, 179 N.Y. Supp. 1 (Sup. Ct. 1919). Contra, State

ex rel. Dame v. Le Fevre, 251 Wis. 146, 28 N.W.2d 349 (1947).
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4. The expulsion, though it was authorized by the union's constitu-
tion and bylaws, was "unreasonable," contrary to "public policy," or
contrary to "natural justice."'

5. The expulsion was in bad faith because the purported ground was
only a pretense for getting rid of a troublesome member.'
The rule invalidating expulsion without a hearing requires observ-

ance of much the same minimum safeguards as the due process clause
of the Fifth and Fourteenth Amendments has been held to impose
upon the adjudicative procedures of the state and federal governments.
The accused member must be given an opportunity to hear the charge,"
to present evidence in his defense,' and to confront and probably to
cross-examine the witnesses against him."' Any special trial body may
not include his accusers,'1 but presumably a trial may be held before the
full membership. It seems unlikely that the accused member is entitled
to the aid of a lawyer in his defense. The accused is entitled to be put
upon a roughly equal footing with the prosecutors. If they are laymen,
surely he is entitled to no more professional assistance. Although the
union officers, who are likely to be behind the prosecutors, are usually
more skilled than ordinary members in the rules of procedure, turning
a trial over to professional advocates would entail disproportionate loss
in self-government.
The common law grew more slowly in pricking out the line between

permissible grounds of expulsion and grounds which are inadequate
despite the authority in the constitution or bylaws. A member may be

s See Swaine v. Miller, 72 Mo. App. 444, 446 (1897); Spayd v. Ringing Rock Lodge
No. 665, Bhd. of R.R. Trainmen, 270 Pa. 67, 113 AtI. 70 (1921); Chafee, supra note 6,
at 1015-18; cf. Dawkins v. Antrobus, 44 L.T.R. (n.s.) 557, 559-60 (C.A. i881) (dictum).

'7Otto v. Journeymen Tailors' Union, 75 Cal. 3o8, 17 Pac. 217 (1888); Fleming v.
Moving Picture Mach. Operators, i6 N.J. Misc. 502, 1 A.2d 850 (Ch. 1938), aff'd, 124
N.J. Eq. 269, 1 A.2d 386 (Ct. Err. & App. 1939); Kuzych v. White, [1950] 4 D.L.R. 187
(B.C. Ct. App.), cf. Eschman v. Huebner, 226 Ill. App. 537 (1922).

"8Armant v. Cannon Employees, ii L.R.R.M. 752 (Cal. Super. Ct. 1942) (member
not informed of evidence against him); Walsh v. International Alliance of Theatrical
Stage Employees, 22 N.J. Misc. i6i, 37 A.2d 667 (Ch. 1944) (charge too vague); Bartone
v. Di Pietro, i8 N.Y.S.2d 178 (Sup. Ct. 1939) (no notice of nature of charge).
39Cotton Jammers' Ass'n v. Taylor, 23 Tex. Civ. App. 367, 56 S.W. 553 (Civ. App.

1goo) (alternative holding).
40Armant v. Cannon Employees, ii L.R.R.M. 752 (Cal. Super. Ct. 1942); Brooks v.

Engar, 259 App. Div. 333, 19 N.Y.S.2d 114, appeal dismissed mem., 284 N.Y. 767, 31
N.E.2d 514 (1940); Fales v. Musicians' Protective Union, 40 R.I. 34, 99 Atl. 823 (1917).

41 Gaestel v. Brotherhood of Painters, 120 N.J. Eq. 358, i85 Atl. 36 (Ch. 1936);
Coleman v. O'Leary, 58 N.Y.S.2d 812 (Sup. Ct.) (alternative holding), appeal dismissed
as moot mem., 269 App. Div. 972, 58 N.Y.S.2d 358 (1945); cf. Cohen v. Rosenburg,
262 App. Div. 274, 27 N.Y.S.2d 834 (1941), aff'd per curiam, 287 N.Y. 8oo, 40 N.E.2d
ioi8 (1942)-
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expelled for strikebreaking,'2 for working at wages below the union
scale,"3 or for aiding an employer to obtain an injunction against a
strike." But a member of a licensing board cannot be lawfully expelled
by his union because his official actions displease it,'5 nor may a union
expel a member for testifying against it under oath in an arbitration
proceeding.' The familiar provision in union constitutions which states
that bringing suit against the union is cause for expulsion is plainly
invalid.'7 There is a nice factual line to be drawn between legitimate
criticism, which as an exercise of the privilege of free speech will not
justify expulsion, and stirring up dissension within the union, which
is a justification.' The most difficult issues involve the right of a union
to control its members' activities in fields outside the sphere of collec-
tive bargaining but vitally important to the welfare of its members.'9
The LMRDA adds little to the existing law. The Senate Labor Com-

mittee decided not to recommend legislation protecting union mem-
bership. The amendments added on the floor dealt with the subject
haphazardly. Section ioi (a) (5) incorporates into the federal statute
the existing common law prohibiting the suspension or discipline of a
union member except for nonpayment of dues "unless such member
has been (A) served with written specific charges; (B) given a reasonable
time to prepare his defense; (C) afforded a full and fair hearing." Sec-
tion ioi (a) (4) probably forbids discipline for bringing suit against a
union.' Section 609 forbids punishing a member "for exercising any
right to which he is entitled under the provisions of this Act."

42 Becker v. Calnan, 313 Mass. 625, 48 N.E.2d 668 (1943); Havens v. King, 221 App.
Div. 475, 224 N.Y. Supp. 193 (1927), aff'd per curiam sub nom. Havens v. Dodge, 250
N.Y. 617, i66 N.E. 346 (1929).
" Cf. O'Keefe v. Local 463, United Ass'n of Plumbers, 277 N.Y. 300, 14 N.E.2d 77

(1938); Schmidt v. Rosenburg, 49 N.Y.S.2d 364 (Sup. Ct. 1944), aff'd mem., 269 App.
Div. 685, 54 N.Y.S.2d 379 (1945).
"Burke v. Monumental Div., No. 52, Bhd. of Locomotive Eng'rs, 286 Fed. 949

(D. Md. 1922), aff'd per curiam, 298 Fed. 1019 (4th Cir 1924), rev'd per curiam on
other grounds, 270 U.S. 629 (1926).
" Schneider v. Local 6o, United Ass'n Journeymen Plumbers, 1 i6 La. 270, 40 So.

700 (1905).
46 Cf. Angrisani v. Stearn, 167 Misc. 731, 3 N.Y.S.2d 701 (Sup. Ct. 1938), aff'd mem.,

255 App. Div. 975, 8 N.Y.S.2d 997 (1939); Thompson v. Grand Int'l Bhd. of Locomo-
tive Eng'rs, 41 Tex. Civ. App. 176, 91 S.W. 834 (Civ. App. 1905); Link-Belt Speeder
Corp., 2 Lab. Arb. 338 (1945).
47Burke v. Monumental Div., No. 52, Bhd. of Locomotive Eng'rs, 273 Fed. 707

(D. Md. 1919); see Trailmobile Co. v. Whirls, 331 U.S. 40, 69 (1947) (Jackson, J.,
dissenting).

48 See Summers, Legal Limitations on Union Discipline, 64 HARV. L. REv. 1049, 1o69-
71, 1074 (1951).

49 See pp. o6-1 l l infra.
' See pp. 103-106 infra.
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No useful purpose is served by these provisions, unless it be to pub-
licize the availability of remedies. No additional substantive law was
required, and none was created. The need was for a more practical
remedy than suit by an individual employee. Congress failed to provide
one. Since the federal provisions do not exclude state law,5' their prin-
cipal consequence will be technical jurisdictional difficulties. Viola-
tions of the federal statute are actionable in the district courts of the
United States.53 In other cases improper discipline will give rise only to
a state cause of action. If a member sues in the federal court alleging
that he was disciplined without a fair hearing but proves only that
the discipline was for a cause unauthorized by the union constitution
or bylaws, must his suit be dismissed for want of jurisdiction? Or may
state and federal causes of action be joined under the doctrine of
pendant jurisdiction in the manner of an action for statutory trade-
mark infringement and common-law unfair competition? Probably
there is pendant jurisdiction if the federal cause of action is not friv-
olous.

Admission. Congress also failed to provide new substantive law in
the one field in which it was urgently needed-the admission of mem-
bers. It is a black-letter rule that no one has a legally protected right
to become a member of a voluntary association.' Consequently, a union
may exclude an applicant for any reason, good or bad, or for no reason.
It may even discriminate upon grounds of race, color, sex, or religion.

Until recently there was reason to hope that the courts might gradu-
ally change the rule applicable to labor unions. Its repetition gives it
a stronger ring of authority than the direct precedents warrant. Union
membership rarely involves the close personal association which must
have influenced the courts in their refusal to compel social clubs to
admit unwanted members, nor does eligibility turn upon the theologi-
cal niceties pertinent to religious organizations. Unions exercise powers
under the National Labor Relations and Railway Labor Acts which
are far greater than the power of other voluntary associations-greater
indeed than the powers which unions exercised prior to the legislation.
Since union membership is correspondingly more important, this fac-
tor was ample ground for distinguishing the earlier cases and recog-

51 LMRDA § 103.
62 LMRDA §102.
63 Hum v. Ousler, 289 U.S. 238 (1933); HART & WECHSLER, THE FEDERAL COURTS AND

THE FEDERAL SYSTEM 797-809 (1953).
" 87 C.J.S. Trade Unions §33 (1954). But the modem view denies a union the

privilege of enforcing closed-shop contracts against those to whom it has arbitrarily
denied admission. See James v. Marinship Corp., 25 Cal. 2d 721, 155 P.2d 329 (1945).
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nizing a legally protected interest in a fair opportunity to become a
member of the union which acts as the bargaining representative of the
unit in which the applicant is employed.' It was also possible to argue
that performance of the representative's duty of fair representation re-
quires admitting all members of the bargaining unit to union member-
ship, in the absence of proper cause for exclusion, because member-
ship is the best assurance that the employee's voice will be heard and
his interests be represented. Unfortunately, the decision in Ross v.
Ebert' and the Supreme Court's refusal to review the Oliphant case'
have discouraged, if not permanently foreclosed, this avenue of prog-
ress.
The prospect for federal legislation is also dim. Unions oppose it

partly because of a belief that absolute freedom to select members is
the right of a voluntary association and partly upon the practical
ground that forced integration would prevent the unionization of
southern workers. Congressmen from the southern states oppose such
legislation as part of the battle over segregation. The combination is
unbeatable.
As a practical matter, therefore, protection of the public interest in

affording employees an opportunity to participate in the affairs of the
unions which represent them rests in the hands of the labor move-
ment. If the AFL-CIO would take stronger measures to press its affiliates
to conform to its constitutional provisions against discrimination,' it
might well find that the gains from a revival of conscience offset any
immediate practical loss.
Union Elections. The election of officers is the heart of union democ-

racy. The policies of any large organization must be formulated and
administered by a small group of officials. Their responsiveness to the
members depends upon the frequency of elections, a fair opportunity
to nominate and vote for candidates, and an honest count of the ballots.
Commentators are in disagreement as to the capacity of the common

law to police the electoral process in labor organizations.5' A court can
rZ Cf. Dusing v. Nuzzo, 177 Misc. 35, 37, 29 N.Y.S.2d 882, 884 (Sup. Ct. 1941), modi-

fied, 263 App. Div. 59, 31 N.Y.S.2d 849 (1941); Raevsky v. Upholsterers' Int'l Union,
38 Pa. D. & C. 187, 195 (C.P. 1940).

5' 275 Wisc. 523, 82 N.W.2d 315 (1957).
57Oliphant v. Brotherhood of Locomotive Firemen, 156 F. Supp. 89 (N.D. Ohio

1957), cert. denied, 355 U.S. 893 (1957), aff'd, 262 F.2d 359 (6th Cir. 1958), cert. denied,
359 U.S. 935 (1959).

"8 Art. II, §4.
"9 Compare Wellington, Union Democracy and Fair Representation, 67 YALE L.J.

1327, 1347-49 (1958), with Cox, The Role of Law in Preserving Union Democracy, 72
HARV. L. REV. 6o9, 624-29 (1959).
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undoubtedly grant effective relief against violations of a union's own
constitutions and bylaws, except where foreclosed by doctrinal rulings
requiring the violation of a property right, but it would be hard for
the court to supervise elections and virtually impossible to supply the
minimum electoral guarantees if they were missing from the union's
constitution.
The LMRDA establishes comprehensive requirements for the con-

duct of union elections. Local officers must be elected every three years
or oftener by secret ballot of the members or by a convention chosen
by secret ballot.' International officers must be elected every five years
or oftener by a secret ballot of the members or by a convention of dele-
gates chosen by secret ballot.' There are appropriate guarantees of the
right to nominate and support candidates, to run for office, to get writ-
ten notice of the election, and to vote without "improper interference or
reprisal of any kind."' Every member is guaranteed one vote, a provi-
sion which not only invalidates the practice of limiting the vote to a
special class of members but which also assures apprentices and even
employers a voice in the selection of the officers of any labor organiza-
tion to which they may belong. The statute assures honest elections by
giving each candidate the right to have an observer at the polls and
at the counting of the ballots, and by requiring separate publication of
the results of the balloting in each local union. The latter requirement
is pertinent to international elections. The division of sentiment in a
single local is usually well enough known to its members to reveal any
serious dishonesty in counting the ballots, provided that the figures
are not concealed by lumping them into a single total with the results
in other local unions. The Act makes compliance with the union's
constitution and bylaws a statutory obligation in order that a federal
remedy may be available for violations.'
To prevent union officials from gaining improper advantage in union

elections Section 401 (e) requires the union to distribute any candidate's
campaign literature at his expense and to refrain from discrimination
between candidates. Section 401 (g) prohibits using union funds to pro-
mote the candidacy of any person. The administration of the latter
provision will require delicate judgments. When a union president vis-
its major locals on union business during the months before an elec-
tion, he is not unmindful of his political fences. The international

'I LMRDA §401 (b).
'1 LMRDA §401(a).
62 LMRDA §401(e).
" LMRDA §§401(e) and (f).
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representative who goes to another city to handle grievances may be
expected to discuss an impending election. The incumbents invariably
command more space in the union newspaper than the opposition.
Legislation can no more wipe out these advantages than it can prevent
a President's dramatic move toward world peace from aiding his cam-
paign for re-election. The statute should help to eliminate such grossly
unfair tactics as hiring additional organizers to campaign for the re-
election of incumbent officials or using the union treasury to send out
election propaganda.
The demand that all candidates be given access to the union's mem-

bership list produced sharp debate in Congress because two irreconcil-
able principles were at stake. Since a candidate seeking to defeat the
incumbent would be seriously hampered by the lack of a voting list,
access to membership lists became a symbol of truly democratic elec-
tions in the eyes of those congressmen who would not count it a loss
if labor unions were damaged in the process. On the other hand, the
unions attach great importance to the secrecy of their membership lists
because employers, rival unions, and subversive organizations have
often used the lists for improper purposes. Under present conditions
the need for secrecy is probably exaggerated, but one friendly to the
labor movement could hardly ignore the strength of the tradition or
the force of experience even though he was also driven to acknowledge
that the preservation of secrecy diminished the fairness of the election.
In the end a compromise was reached which gives a candidate the right
to inspect a list of members who are employed under union security
contracts, once within thirty days of the election and without copying
the list. This limited privilege can hardly be abused.'
Enforcement of the election requirements is vested in the Secretary

of Labor. A member desiring to challenge an election must first invoke
his remedies within the organization. After they are exhausted or if
three months elapse without a decision, he may file a complaint with
the Secretary who, upon investigation, will either dismiss the complaint
or file an action in the federal court to set aside the election. The com-
plaint is to be upheld only if it appears that the violation of the statute
"may have affected the outcome of the election."6' It would be wasteful
to set aside an election for violations which could not have affected the
result, but obviously proof that the outcome would have been different
is not required. If an election is set aside, the Secretary is to conduct a
new election.'
6 LMRDA §401(c).
65LMRDA §402(C).
IMibid.
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The foregoing provisions seem adequate to guarantee free and fair
union elections. They descend too far into detail, sacrificing the ideal
of self-government, but there is no requirement which can seriously
hamper a union's normal functioning. Only the requirement of indi-
vidual notice of elections on stated occasions can be criticized as ex-
pensive,6' and the cost is certainly no more than io cents a member for
each election.

Participation in Union Affairs. Section ioi (a) of the LMRDA guaran-
tees all union members "equal rights and privileges" in nominating
candidates and voting in union elections, in attending union meetings,
and in discussing and voting upon union affairs, all "subject to reason-
able rules and regulations in such organization's constitution and by-
laws." The qualification is the result of a compromise between the
practicalities of union government and the commendable aim of pre-
venting unjust discrimination between union members. Time and liti-
gation will be required to determine what are "reasonable rules and
regulations," but the basic distinction is not hard to illustrate. Many
local unions have a mixed membership. A local of the International
Brotherhood of Electrical Workers, for example, may include construc-
tion workers and also members from a power company or a manufac-
turing concern. If the business on the agenda were whether to strike
or ratify a proposed contract covering electrical construction, it would
not be unreasonable to bar the industrial members from the vote. If a
local industrial union had members from four noncompetitive factories,
it would be reasonable to provide in the bylaws that only the members
employed at a company should vote upon items of business confined
to their bargaining unit. To have outlawed such bylaws would have
unnecessarily curtailed the principle of self-determination. On the
other hand, Section loi (a) (i) unquestionably bans classifications of
voting and nonvoting members such as existed in the International
Union of Operating Engineers.'

Discrimination against apprentices is probably unreasonable, al-
though the distinction has the possible justification that they are usu-
ally less mature than journeymen members while they are learning the
trade. The Culinary Workers, Barbers, and other unions which admit
employers to membership will probably have to choose, when subject
to the Act, between granting employers the right to participate in meet-
ings, which has heretofore been denied, and surrendering this method

7 LMRDA §401(e).
I" Interim Report of the Select Committee on Improper Activities in the Labor or

Management Field, S. REP. No. 1417, 85th Cong., 2d Sess. 437 (1958).

102



LAW AND THE NATIONAL LABOR POLICY

of subjecting employers to the union's rules. The principle underlying
Section ioi (a) (i) is that those who are bound, as members, by the
union's decision should have part in the deliberations. All members
are plainly entitled to vote in union elections, for the statutory right
of each member to cast one vote cannot be qualified by even a reason-
able rule.'
Some unions allow retired employees and workers who have left the

trade or industry to retain their cards as nonvoting members. Surely
this is reasonable in substance, but the doubt would be reduced by con-
stitutional amendments establishing a special category of members
emeriti who, like retired professors, would retain the dignity and social
status of members but lose the rights and duties.

Section ioi (a) (i) may also help to check the use of violence to sup-
press dissent, which every student of union government knows to occur
even though he cannot document the assertion. To evict a dissident
from a meeting would violate Section ioi (a) (i) unless he violated nor-
mal rules of decorum. Section ioi (a) (2) carries the legal protection a
step further by guaranteeing freedom of speech inside and outside
union meetings, and also by securing the critics an opportunity to meet
for the purpose of organizing their opposition. The latter privilege
would seem essential to effective minorities even though it flies in the
face of traditional trade-union opposition to any form of caucus or
separate assemblage. However, dissent in a union, like treason within
a nation, can be lawfully suppressed if the purpose is to destroy the
union or encourage a rival.70
Right to Sue. At common law the rights of individual members can

be enforced only by individual suits; the initiative and costs necessary
for prosecution must come from the member. The LMRDA preserves
this condition except that the election and trusteeship titles are en-
forceable by the Secretary of Labor upon the complaint of a member.7'
Section ioi (a) (4) grants additional protection for this right, but its
meaning is obscure because the draftsman failed to distinguish two
radically different kinds of limitations upon a union member's freedom
to sue the organization.
One limitation is the familiar provision in union constitutions which

I' LMRDA §402(e).
70 Section lol(a)(2) permits a union to qualify the rights of freedom of speech and

assembly by "reasonable rules as to the responsibility of every member towards the
organization as an institution and to his refraining from conduct that would interfere
with its performance of its legal or contractual obligations.
n LMRDA §§304 and 402.
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forbids suit against the union under penalty of discipline unless the
member has exhausted his internal remedies."2 This clause should be
void as against public policy. No private organization should be per-
mitted to restrict any person's access to courts of justice. This right
should be as absolute as the right to appear in court as a witness, to
petition a legislature, or to communicate with a member of Congress.73
A quite different kind of limitation is imposed by the judicial doc-

trine that a court will not entertain a member's action against a labor
organization until he has exhausted all adequate remedies within the
organization. The rule is one of judicial administration. It applies not
only to suits involving the internal affairs of all forms of voluntary
association' but also to actions upon ordinary contracts, including
collective bargaining agreements.' In an exaggerated form the exhaus-
tion-of-remedies doctrine may deny legal relief to a plaintiff whose in-
ternal remedy is vain, too slow, or too expensive, but when wisely ad-
ministered, the doctrine strengthens the independence and self-govern-
ment of private associations. Courts and administrative agencies should
not interfere in the internal affairs of labor organizations, if union
democracy is our goal, until the organization has had a reasonable
opportunity to correct any mistakes of subordinate bodies.

It is not clear whether Section ioi (a) (4) affects both limitations upon
suits by union members, or only the first, leaving the courts free to
apply the exhaustion-of-remedies doctrine wherever appropriate. The
sponsors of the bill of rights and other amendments adopted on the
floor of the Senate were much less concerned with encouraging demo-
cratic self-government than were the supporters of the original Ken-
nedy bills. The proviso permitting a union to require a man to exhaust
internal remedies available within four months is more appropriately
linked with the judicial doctrine than with restrictions imposed by a
union. There are, however, a number of persuasive reasons for con-
cluding that Section ioi (a) (4) was not intended to interfere with the
exhaustion-of-remedies rule.

i. The words of Section loi (a) (4) literally refer only to limitations
imposed by a labor union, not to judicial rules of decision: "No labor
organization shall limit the right of any member thereof to institute an

72 E.g., Constitution of the International Union, United Mine Workers of America,
Art. IX.

78See Jackson, J., dissenting in Trailmobile Co. v. Whirls, 331 U.S. 40, 69 (1947).
7' 7 C.J.S. Associations §34(b).
7' The labor cases are collected in Cox, Rights Under a Labor Agreement, 69 HARv.

L. REV. 6oi, 647-49 (1956).
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action in any court...."' It is obvious that Congress was concerned
with union rules and union discipline interfering with the rights to
testify and petition the legislature; the guaranty of the right to sue
parallels these safeguards.

2. The exhaustion-of-remedies doctrine applies in the state courts no
less than in federal forums. It seems unlikely that Congress would so
lightly sweep aside state rules of judicial administration.

3. The broad interpretation would give Section ioi (a) (4) a curious
backlash. If it regulates the legal proceedings brought by individual
members by abolishing the exhaustion-of-remedies doctrine whenever
the delay would exceed four months, must it not also regulate such pro-
ceedings by allowing unions to require any exhaustion of remedies
which consume less than four months? If so, a labor union may now
require a member to resort to proceedings within the union before fil-
ing charges under the NLRA; there was no such doctrine in the past.

4. Reading Section ioi (a) (4) to interfere with judicial and adminis-
trative rules of decision creates still other perplexities. It applies to all
suits by union members regardless of the identity of the defendant.
Does it therefore overturn the rule that an employee may not sue to
enforce a collective bargaining agreement until he has exhausted the
grievance procedure? Some labor contracts stipulate that no individual
employee shall be entitled to any right or remedy outside the grievance
procedure. In other cases unions negotiate adjustments intended to
bind the grievants. To extend Section ioi (a) (4) into these areas would
greatly interfere with collective bargaining.' Under the narrower in-
terpretation the damage would not be done but the provision would
still serve a useful and necessary purpose as a guarantee against restric-
tions imposed by union rules. Senator Kennedy's exposition of the Con-
ference Report before the Senate vote espoused the latter meaning.
Viewed as a whole, the LMRDA relies primarily upon individual

employees to enforce the duties of union officials. Many conscientious
labor leaders and their legal advisers fear that the Act will result in
a rash of burdensome litigation, some financed by employers despite
the statutory prohibition,78 which will waste the unions' resources and
hamper their normal activities. On the other hand, there is the danger,
often expressed in the past, that suits by individual employees are
neither an effective sanction nor a practical remedy. Workers are un-
familiar with the law and hesitate to become involved in legal proceed-
ings. The cost is likely to be heavy, and they have little money with

76 Emphasis supplied.
77 Cox, supra note 75.
78 LMRDA §ioi(a)(4).
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which to post bonds, pay lawyers' fees, and print voluminous records.
Time is always on the side of the defendant. Even if the suit is success-
ful, there are relatively few situations in which the plaintiff or his attor-
ney can reap financial advantage. Most men are reluctant to incur fi-
nancial cost in order to vindicate intangible rights. Individual workers
who sue union officers run enormous risks, for there are many ways,
legal as well as illegal, by which entrenched officials can "take care of"
recalcitrant members.
Only time can resolve the uncertainty. Although the LMRDA creates

few rights of action which did not exist at common law, their codifica-
tion in highly publicized legislation will bring them to the attention
of union members and their lawyers and, for a time at least, will both
facilitate the litigation and reduce the fear of reprisals. Judges can be
expected to respond to public and congressional opinion. Nevertheless,
experience suggests that in the long run the volume of litigation will
be quite small. Only two reported decisions involve suits for an ac-
counting for alleged breach of an agent's fiduciary obligations." De-
spite all the publicity, the large sums at stake, and the evidence devel-
oped by the McClellan Committee, there have been few actions against
the Becks, Hoffas, Brewsters, and Webers of the labor movement. A
hundredfold increase in the volume of litigation would not harm the
labor movement. One of the proper costs of coming of age is the risk
of unjustified litigation; the risk of unwarranted suits is the price we
pay for assurance that every man will have his day in court.

III
Membership in a labor union reduces some aspects of individual lib-

erty even when the union's activities are confined to collective bargain-
ing, for under collective bargaining the individual employee must con-
tribute whatever unique bargaining power he may have to the welfare
of the group. By and large, however, the increased freedom which re-
sults from the power of an organized group generates opportunities
for many other employees-freedom from the tyranny of poverty or
the despotism of an arbitrary foreman, for example-which more than
compensate for the occasional loss.
When a union embarks upon a program of political action, the

threat to individual liberty is considerably greater. A worker who is
free to participate in, and support, collective bargaining through the
union of his choice while withholding support from political causes

19 See note 25 supra.
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advocated by the union, enjoys more freedom than one who is forced
to choose between participating in collective bargaining and also sup-
porting the union's political activities, on the one hand, and total ab-
stention on the other.
But there are opposing considerations. It is difficult, if not impossible,

to separate the economic and political functions of labor unions. Right-
to-work laws affect union organization and collective bargaining. Legis-
lation subjecting unions to the antitrust laws or confining their scope
to the employees of a single company would greatly weaken their bar-
gaining power, if it did not destroy them altogether. Although it seems
unlikely that the LMRDA will seriously impair the strength of labor
organizations, many union leaders hold an opposite view which time
may prove correct. Political action in these spheres of union interest is
hardly more than incidental to the unions' economic activities. A
similar link exists even when a union takes political action upon a
broader front. The basic philosophy of a President and his party affects
appointments to agencies like the National Labor Relations Board,
which in turn exert tremendous influence upon the course of labor
relations. Even the tariff impinges on labor negotiations. The bargain-
ing power of the Hatters Union, for example, is affected by the com-
petition of low-cost foreign goods.
The participation of labor organizations in politics also carries affirm-

ative values for the whole community. The influence of the unions is
a counterpoise to the pressures generated by business interests. At their
best unions bring to politics a strain of idealism reaching far beyond
their own parochial interests, thus furnishing channels of expression
for a constructive element of our national life. In practice, individual
workers can do little to influence political decisions. Their opportuni-
ties are increased by the political activities of labor unions.
In theory, we could have the best of both worlds by forbidding col-

lective bargaining representatives to engage in political activities and
then permitting the organization of parallel political groups like PAC
and COPE. In practice, the separation would be so unreal as to heap
contempt upon the law. When a UAW vice-president delivers in Geor-
gia during an election year an eloquent speech upon the need for
stronger labor unions, he will inevitably be engaged both in spreading
union organization and in calling for political action against sponsors
of restrictive labor laws. Enforced separation would also weaken both
the economic activities and the political influence of the labor move-
ment. There are too few leaders, and too little money, for parallel
organizations.
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The federal law already provides for partial separation. The Taft-
Hartley Act prohibits both corporations and labor organizations from
making "a contribution or expenditure in connection with any Presi-
dential or Congressional election."'' Although the Supreme Court has
construed the words strictly, with the result that unions continue to
carry on many forms of political activity,'8 on balance it would seem
unwise to enact broader legislation, or for a court to set aside the ex-
pulsion of a member who refused to pay nondiscriminatory assessments,
approved by the majority, for political purposes. As the Supreme Court
of California said in upholding the expulsion of Cecil B. De Mille
from the American Federation of Radio Artists for refusing to pay a
special assessment to finance a union campaign against a proposed
right-to-work law:
Dues and assessments paid by members to an association become the property of the
association and any severable or individual interest therein ceases upon such pay-
ment.... Mere disagreement with the majority does not absolve the dissenting minor-
ity from compliance with action of the association taken through authorized union
methods. The compliance-here payment by the plaintiff of the assessment-would
not stamp his action as a personal endorsement of the declared view of the majority.82

The issue is closer when the worker is employed under a union-shop
agreement. To force even an indirect political contribution as the price
of retaining a job curtails one's freedom more severely than making the
contribution a condition of union membership with the resulting op-
portunities for participation in collective bargaining; for fear of unem-
ployment exerts stronger pressure than the desire to influence collec-
tive bargaining decisions. The question is now pending before the
Supreme Court of the United States in constitutional form, in a case
in which the Supreme Court of Georgia held unconstitutional the
provision of the Railway Labor Act which authorizes carriers and the
representatives of their employees to execute union-shop agreements
notwithstanding any contrary state law.' The Georgia decision, which
enjoined the enforcement of a union-shop agreement against the plain-
tiffs, was based upon an explicit finding that some of the dues which
the plaintiffs would be required to pay as a condition of continued
employment would be spent in support of political causes which the
plaintiffs opposed.

"0 LMRA §304 amending §313 of the Corrupt Practices Act.
81 United States v. C.I.O., 335 U.S. io6 (1948); cf. United States v. United Automobile

Workers, 352 U.S. 567 (1957).
"2De Mille v. American Fed'n of Radio Artists, 31 Cal. 2d 139, 149-50, 187 P.2d

769, 776 (1947).
3International Ass'n of Machinists v. Street, io8 S.E.2d 796 (Ga. 1959).
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Enforcement of the contract would involve no violation of the First
Amendment. The forced payment of dues does not curtail freedom of
speech or association. It impairs no political rights. Since the only
compulsion is to pay the regular dues-not an earmarked political
assessment-the member does not even suffer the affront of being forced
to pay money for an identifiable cause which he is unwilling to support.
The reasoning of the De Mille case is pertinent upon this issue. The
only serious constitutional argument, therefore, would seem to be that
the statute plus the union-shop agreement takes the member's property
without due process of law.
The Supreme Court has already decided that such compulsion to

finance a union's economic activities is not arbitrary or capricious.'
The impossibility of making a realistic allocation of a union's economic
and political expenditures, coupled with the fact that only a small
fraction of each dollar paid in general dues would normally go to
finance political activities, would seem to furnish a rational foundation
for the legislative judgment that no allocation should be required.
These same considerations also persuade me that the statute is not
unwise.
The law should prohibit efforts to coerce a union member in respect

to his personal political activities. Since both the Taft-Hartley and
Railway Labor Acts forbid the discharge of an employee under a union-
shop agreement where his membership has been terminated for rea-
sons other than the nonpayment of his regular dues,8' there is no present
likelihood that control over jobs can be used to influence workers' polit-
ical activities. A case now pending in the California courts presents the
closer question whether a union may lawfully expel men for political
activities distasteful to the official hierarchy or to a majority of the mem-
bers. Two members of the International Association of Machinists sup-
ported a proposed amendment to the California constitution in the
1958 election which would have outlawed closed- and union-shop agree-
ments. Later they were charged with conduct unbecoming a union
member. The trial board recommended expulsion. The verdict was
upheld by the members of the local lodge. On appeal President A. J.
Hayes sustained the expulsion, saying: "While it is agreed that the right
to freely express one's views is a privilege guaranteed by the United
States Constitution, this does not mean that a member of our association
is entitled to openly denounce the considered position of the labor
movement and particularly his own local, without the possibility of

'4 Railway Employees Department v. Hanson, 351 U.S. 225 (1956).
"5NLRA §8(a)(3); RLA §2 Eleventh.
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losing his rights to retain his standing as an I A of M Union member."
The expelled members then brought an action for reinstatement. The
trial court dismissed the complaint. An appeal is pending.'
The ultimate decision should turn upon analysis and appraisal of

three elements in a complex situation. The first is, immediately, the
importance of the individual's interest in union membership and, ulti-
mately, its importance to the community. The union which acts as
collective bargaining representative has the statutory power to fix the
terms and conditions of employment of every employee in the bargain-
ing unit. It controls the grievance procedure. The worker who is barred
from union membership becomes bound by a contract negotiated with-
out his participation or consent. For him talk about industrial democ-
racy is sloganeering. If participation in industrial decisions is truly im-
portant to individual workers-and this is the basis of many pleas for
support of collective bargaining-then threatening expulsion as the
price of political nonconformity puts heavy pressure upon an employee
to submerge his personal political views. And the community is also in-
jured, if industrial democracy is a significant ideal.
The second important element in the complex is the interest of labor

unions in confining their members to workers who are agreed upon the
fundamental questions affecting them. No organization can be expected
to harbor traitors. The Young Republican Clubs should not be pro-
hibited from expelling members who have openly and repeatedly sup-
ported Democratic candidates for governor. Such a minority takes un-
fair advantage of its position, and the resulting dissension impairs the
effectiveness of the organization. For many years labor unions were
extraordinarily fragile. Dissent created strains which might easily cause
disintegration. The risks of dissension were increased by the unions'
vulnerability to attacks by employers. Conformity to group decisions
was the price of survival. It seems doubtful, however, whether this fac-
tor should be given as much weight under modern conditions. Labor
unions have achieved strength and stability. The centrifugal forces are
counterbalanced by full-time officials, professional staffs, and, often,
closely-knit internal organization. Furthermore, disagreement upon po-
litical issues, even upon the desirability of a right-to-work law, does not
go to the heart of a labor union's functions. The member who acts as
a strikebreaker may be guilty of treason, but one can believe in right-
to-work laws and remain a good trade-unionist. There is even less need

'0 The Supreme Court of Tasmania reached the same conclusion under local legis-
lation. Sykes, An Industrial Law Goldmine: The Hursey Case, 1 TASMANIAN L. REv,
175 (1959)-
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for conformity to the decisions of the majority upon other political is-
sues, even though they affect the union's ability to perform its economic
functions.

It needs no argument to demonstrate the importance of freedom to
pursue personal political activities. It begs the question to say that
a man has a right to engage in whatever political activity he wishes but
no right to be a union member. The question is whether there will be
an excessive loss of freedom if unions are permitted to make political
conformity the price of membership. Bearing in mind the size and im-
portance of unions in industry as well as their growing interest in poli-
tics, it seems apparent that the total loss would be great indeed if a
significant number of large labor organizations adopted the attitude
of the International Association of Machinists. It would also work seri-
ous changes in our political system if individuals can be insulated from
direct political action by the decisions of organized groups even though
the decisions are reached by majority rule.
On balance, the needs of the labor organizations seem insufficient to

justify the curtailment of liberty which would result from allowing
labor unions to expel members because of their political activity.

IV

The law can do much to enable union members to enforce the faith-
ful performance of the fiduciary duties of elected officers. It can secure
for workers the opportunity to take an active part in democratic unions
without undue loss of political freedom. Although delicate judgments
are involved, the law can also do something to protect the personal lib-
erty of workers against improper pressure from the organization. Yet
the most important qualities cannot be instilled by legislation or judicial
decision. The law cannot compel members to assert their rights. It can-
not teach them to view their unions as something more than service or-
ganizations hired to obtain benefits in return for dues. It cannot create
the spirit of self-government or restore a sense of mission. The future
of the labor movement probably depends less upon the course of legal
developments than upon its capacity to feel and express the highest
ideals of the community.
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