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n September 29, 1987, members ofthe Internation-
tJal Ladies Garment Union (ILGWU) staged a
protest outside a Los Angeles hotel where employers
were learning to apply for guestworkers. Guestworkers
are foreign workers who are legally brought to this
country on temporary contracts to alleviate labor
shortages. Guestworkers programs have been used for
over two decades in East Coast agriculture. Agricul-
tural employers have often used guestworkers to under-
mine wages and working conditions and to prevent
union organizing. The increased interest in
guestworker programs, particularly in industries other
than agriculture, is another way in which recent chan-
ges in U.S. immigration policy pose a threat to all U.S.
workers (see also LCR 230).

Many thought the passage of the Immigration Reform and
Control Act of 1986 (IRCA) would attack the low wages and poor
working conditions of those jobs traditionally held by new im-
migrants. It was assumed that restricting the supply of undocu-
mented immigrants would force employers to seek new domestic
sources of labor.

In fact, IRCA has not reduced the supply of immigrant
workers. Instead, employers are learning they can use
guestworker programs to ensure a continuing supply of im-
migrant workers for low-wage jobs. Thus, rather than having to
hire local workers who might protest the wages and working con-

,^_ditions, these employers can obtain guestworkers who are legal-
ly restricted to certain jobs and certain wages. In essence what

IRCA has done is to give employers more control over the sup-
ply process and more control over immigrant workers.

The H-2 Guestworkers Program
The U.S. has several guestworker programs. The H-2 worker

program is the basic program which allows employers in any in-

dustry to obtain foreign workers legally if they can demonstrate
a labor shortage.

H-2 workers are paid a wage determined by the Department
of Labor. This wage is supposed to be a prevailing wage which
will not adversely affect domestic workers. However, this wage
is an average wage and is often lower than that paid unionized
workers in the same industry. In California, the H-2 wage is
based on the Employment Development Department's (EDD)
*wage surveys. As a result, the H-2 wage is generally the previous
year's average wage and does not reflect any increases that may
have been gained since then. A law allowing employers to use
lower paid foreign workers provides an incentive for some
employers to create the appearance of a labor shortage.

The basic requirement for the H-2 worker program is that
employers must demonstrate a shortage of qualified workers.
This means that the Employment Development Department
(EDD) must be unable to find workers willing to work in these
jobs at the H-2 wage. In the past, agricultural employers have
artificially created labor shortages by increasing requirements for
the jobs, for example by demanding resumes, experience and the
ability to pass agility tests for entry level jobs harvesting crops.

IfEDD certifies that there is a labor shortage the employer can
then recruit workers. The guestworkers are permitted to come to
the United States and work for a period of up to one year. In
agriculture, many workers come every year to the same jobs and
return home for only a short period of time. Guestworkers can-
not bring their families with them, and generally try to send home
as much money as possible. No matter how many years H-2
workers work in the United States, they are not considered U.S.
residents and do not have the rights of U.S. residents.

Employers have more control over H-2 workers than they do
over domestic workers. H-2 workers can be restricted to a single
employer and are often asked back by name from year to year,

depending on the whims of the employer. H-2 workers can be
procured when necessary and laid off when needed. They are

sent back to their home countries when not needed.
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plicants are also dependent on employer records to document
their work history. There have been many incidents of
employers, growers and farm labor contractors failing to provide
documents to legalization applicants for fear of having their il-
legal practices revealed (particularly their failure to pay taxes).
This results in a situation where those who work for employers
who support the legalization program are most likely to receive
the information and documents to assist them with their applica-
tions. Those who work for unscrupulous firms will be unable to
prove that they qualify.

"IRCA affects all workers, notjust
immigrant workers."

Another provision of IRCA prevents newly legalized workers
from receiving benefits for up to five years from many govern-
ment programs designed to aid low-income families. Exclusion
from government programs undermines these workers' bargain-
ing power and makes it easier for some employers to pay substan-
dard wages and maintain unsafe working conditions.

3) Grandfathered Workers. A special provision of IRCA
prevents employers from being sanctioned for employing un-
documented workers hired before November 6, 1986. Such
workers are safe in the jobs that they had on that date. They have
a legal right to work as long as they stay with their current firm.
But grandfathered workers cannot change jobs. If they are fired
or permanently laid off, they lose their right to work in the U.S.
When IRCA went into effect, some employers panicked and un-
necessarily fired their grandfathered workers out of fear of sanc-
tions. Grandfathering has greatly undermined these workers'
ability to exercise their rights. Workers who cannot change com-
panies also cannot risk being fired. They will be less likely to
complain or engage in behavior that may threaten their jobs.

4) Undocumented Workers Ineligible for Legalization. No
one expects IRCA to eliminate undocumented workers from the
economy. Such workers continue to be employed, but obvious-
ly not by conscientious firms complying with Federal and State
labor laws. Employers do not willingly risk fines and imprison-
ment without some strong economic incentive, such as substan-

dard wages or violations of health and safety standards. These
workers will continue to be vulnerable to such employers. Theirt
job opportunities will be restricted to the periphery of the labor
market.

Prior to the IRCA, undocumented workers had many of the
same rights as documented workers. Though they were often in-
timidated by employers and failed to exercise these rights, they
were entitled to them. IRCA is changing this. A federal judge
has already ruled that undocumented immigrants no longer have
the right to demand the federal minimum wage. He ruled that to
uphold the right of undocumented workers to a minimum wage
would undermine the intent of IRCA. This ruling is being ap-
pealed.

Union Response to IRCA's Challenge
Many unions, particularly those with large numbers ofaffected

workers, have already recognized the seriousness ofIRCA. They
know that the second class status ofimmigrant workers is divisive
and benefits employers. These unions are concerned about their
immigrant members. The Hotel Employees and Restaurant
Employees Union (HERE), the United FarmWorkers (UFW) and
the International Ladies Garment Workers Union (ILGWU) all
have programs to assist their undocumented workers in applying
for legalization. Unions can often document their workers'
eligibility, which reduces workers' dependence on their
employers. Immediately after the passage of IRCA, the ILGWU
sent a strong letter to employers about the rights of grandfathered
employees. Additionally, these unions are educating their mem-
bers about IRCA's challenge to workers rights as cases arise.
IRCA affects all workers, not just immigrant workers. The

vulnerability ofimmigrant workers to attacks on their rights, their
pay and their working conditions undermines the position of all
U.S. workers. Workers who are ineligible for social services or
who cannot legally change jobs are under extraordinary pressure
to conform to employer demands. These workers are less likely
to engage in strikes, sign union cards, complain about safety
violations or ask for pay raises. Employers know that such
workers do not need to be paid as much nor treated as well as
workers with full civil and employment rights. IRCA's attack on
immigrant workers' rights threatens the effectiveness of unions
and the ability to maintain all workers' rights.
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