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INTRODUCTION

It has been a little over one decade since Cohqress enacted the 1970
Occupational Safety and Health Act (OSHA). This legislation arose out of
an unrelenting crisis - an epidemic:of injury, illness and death in
America's workplaces. The enactment of this legislation, together with
the Federal Coal Mine Safety and Health Act of 1969, signaled official
recognition of a problem already well known in the industrial world.

The OSH Act signa]ed\a new approach to the problem of workplace hazards.
For the first time, a comprehensive federal law intended to prevent workplace
injuries and illnesses, as opposed to compensating those a]éeady injured or
i11. Under the common law an employer was often legally liable for the work-
related injuries of employees. With the passage of worker's compensation
legislation employers again were recognized as being primarily responsible
for those injuries and illnesses arising "out of and incidental to . . .
employment." Likewise, under the OSH Act, it is the employer who must,

"furnish to each of his employees employment and a place of

employment which are free from recognized hazards that are

causing or are likely to cause death or serious physical

harm to his employees."]

And while employees have a duty to comply with OSHA regulations, the standards
are primarily geared towards, and enforceable only against, emp]oyers.2

At no point does the OSH Act explicitly or implicitly require an employee's
union to insure or to seek safe and healthful working conditions. Further,
for OSHA purposes, the safety and health obligations of employers are non-
delegable and cannot be contractually assumed by other employers or um’ons.3

Organized labor has influenced, and has been influenced by, the OSH
Act. Although health and safety issues had been considered "mandatory"

subjects of bargaining under thg NLRA prior to 19704

» widespread union
activity on these issues was lacking. However, since 1970 a significant

number of bargaining agreements have incorporated specific health and safety



clauses. These provisions establish among other things, 1) labor-management
safety and health committees, 2) workplace safety and health praétices, aﬁd
3) limit workplace exbpsure to hazardous work. '

As unions began to bargain for the right to inf]uenée and, at times,
control workplace safety and health practices, they were subjected to
greater legal scrutiny. Since the early 1970's, numerous lawsuifs have béen
brought against unions by union members, employers and 3rd party manufacturers.
These cases generally involve allegations that the union (particularly those
that have negotiated safety and health provisions) inadequately utilized its
power to secure safer and more healthful working conditions. Consequently,
the fear of costly and time consuming litigation hangs over many unions. In
some instances it has caused unions to rethink or withdraw from more active
negotiations on health and safety issues. This paper will look at the cases
which have been brought against unions and assess the strengths and weaknesses
of such cases. We‘will analyze the cases that have arisen under labor law's

duty of fair representation (DFR) as well as those brought under various

common law negligence theories (e.g., breach of contract, tort actions).

Finally, we will discuss some ways unions can minimize their legal risks
without deterring their interests in promoting healthier and safer worx en-

vironments.



I. DUTY OF FAIR REPRESENTATION T . -

A. Origins of the Duty

Federal labor law vests a great deal of authority in the recognized:
bargaining representative - the union. Unions have the right to exclusively
represent, and bargain for, their membership. With this grant of authority
comes some resulting difficulties. Unions often represent bargaining units
which are large in size and complicated by occasioha] conflicts between the
membership, specific unit members and management. Because of the diversity
of functions, as well as the possibility that somevmembers' interests may
be wrongfully overlooked, the Supreme Court has interpreted both section 9(a)
of the NLRA5 and section 26 of the Railway Labor Act to establish a
union duty of fair representation (commencing when the union becomes the ex-
clusive bargaining representative of its unit members).

This doctrine was not specifically enumerated in the various labor
legislation. In establishing, or reading into the legislation this duty,

the Supreme Court in Steele v. Louisiana & N.R. Co., stated:

"It is a principle of general application that the exercise

of a granted power to act in behalf of others involves the

assumption toward them of a duty to exercise the power in

their (the unit members') interest and behalf, and that such

a grant of power will not be deemed to dispense with all du;y

toward those for whom it is exercised unless so expressed."

The Court compared the similar functions of a legislature and a union -
particularly the duty of representatives to non-discriminatorily represent
their constituencies.

In Steele, a case involving a union's attempt to eliminate current
and future jobs for black workers -within the bargaining unit, the Court
held that unless unions are he]%}to a duty of fair representation, those
in disfavor with the majority will be denied "equal representation." Thus,

unions now have the duty to fairly represent all employees in the unit for




Which it is the representative. This duty applies both in contract negoti-

) . . . 8
ations as well as the evaluation and processing of grievances.

B. How DFR Suits are Brought

Under present case law, suits for the breach of the DFR can be
bréught in both state and federal courts, on an implied cause of aétion
under the exclusive representation provision of the appropriate labor 1aw.9
Many courts have also entertained such suits under section 301 of the
Labor Management Reform Act (LMRA) which affords employees a right to sue
~ for breach of a union-management contract. Additionally, the NLRB can
independently and concurrently determine whether a union committed an unfair

labor practice by breaching its duty of fair representation.

C. What Constitutes a Breach of the DFR?

Although the courts vary in determining what constitutes a breach
of the DFR it is widely accepted that a breach occurs when the union's
conduct towards a bargaining unit employee is "arbitrary, discriminatory,
or in bad faith."]0 This does not emply a duty to process all grievances
or to negotiate equal working conditions for all unit employees. The
union has a "wide range of reasonableness . . . subject always to complete
good faith and honesty of purpose in the exercise of its discretion".

Numerous cases now hold that unions breach the DFR by bargaining for
discriminatory contract provisions or by ignoring or failing to evaluate
carefully, the basis of a grievance, or by handling the grievance in a per-
functory or discriminatory with, or without, bad faith. The courts still

maintain that union negligence, alone, does not constitute a breach of the

DFR.
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D. Breach of the DFR Over Safety and Health Issues

1. Contract Negotiation

From a DFR perspective, a union generally has considerable flexi-
bility in negotiating contract language. However, a uniqn cannot use its
power to bargain away those rights which, by law, are guaranteed to individual
employees. Thus it is a breach of the union's DFR to encourage or bargain
for discrimination based oﬁ race, sex, or union membership. From an occupa-
tional health perspective it is arguable that a union's bargaining away of
workers' OSHA rights might constitute a breach of the DFR. Further, if a
union willfully allowed certain employees to be exposed to health hazards
because of race, sex, or union membership status, then the DFR may be
breached. Thus, when unions fail to identify and seek resolution of health
hazards predominantly affecting a specific work population (e.g., women,
minority workers, ethnic groups, etc.) a breach may occur. However, without
a showing of discrimination it appears doubtful that a breach of the DFR
will be found in the failure to bargain for health and safety improvements.

2. Non-Enforcement of Bargaining Agreement Health and Safety
Provisions

Many unions have negotiated for specific health and safety
language]] which, for example, establishes joint labor-management safety
and health committees with the right to inspect working conditions and
make appropriate recommendations. Other provisions might allow a union the
power to withdraw workers from hazardous job assignments. A union's non-
enforcement of such provisions, or inadequate enforcement, can result in
lawsuits alleging breach of the DFR. Traditionally, these cases have arisen
out of accidents or workplace disasters. The DFR cases brought by workers
or their survivors seek to recover those consequential damages which

workers' compensatidn benefits do not adequately cover. The DFR suit against



the union is often times the worker's only available cause of action due
to the employer's protected status under the exclusive remedy provisions

of most state workers' compensation laws. Further, some employers or manu-
facturers who are sued can join a union as a defendant if it can be shown
that the unit member would have had.a cause of action against the union
either for the breach of the DFR or under common law theories of negligence.

The first DFR case involving oc;upationa] health and safety was

Brough v. United Steelworkers of America].2 In that case the Steelworkers

were sued by a member who was injured while operating an allegedly faulty
machine. The suit contended that the union ineffectively and negligently
performed its role as a "safety advisor" to the employer. The employee
alleged that the union breached its DFR and also sought tort damages under
a New Hampshire state common law principle that an employer's "safety
advisors” are liable for negligent inspections of faulty machinery. The
Federal court dismissed the suit in favor of the union on the DFR count and
stated that federal labor law imposes upon the union only a duty of good
faith representation, not a general duty of due care. However, the state
court claim for negligence under the common law was remanded to state
courts. The union impleaded the Company and settled for $10,000 in order
to avoid further litigation. This general standard was followed and ex-

panded in Bryant v. International Union, UMW of America."3

The Bryant case was brought by the survivors and estates of coal miners
killed in a mine explosion against both the employer and the union for
failure to ensure the company's compliance with the standards of the Federal
Mine Safety Code. Tﬁe collective bargaining agreement provided 1) that the
union safety committee "may" in§bect any "mine development or equipment used

in producing coal" and may remove any workers from an area it deems unsafe.



The decision, writEen by 1st Circuft Court Judge Celebrezze, held that:

1) the union did not fail to seek correction of any known violations; and

2) the bargaining agreement provided only that the union "may", rather than
"shall", or "must", inspect the mine area and therefore the union had no
duty to inspect. The Court added that without allegations of discriminatory,
arbitrary, or bad faith behavior by the Qnion (upon knowledge of a violation)
no DFR action could prevail. Further, and most importantly, the court ex-
pressed its doubt that the contract necessarily makes the union financially
résponsib]e for failing to demand correction of Code violations, even in

situations where such violations have been reported by federal mine inspectors.

The court looked at the nature and purpose of bargaining agreements:

"It would be a mistake of vast proportion to read every power

granted the union by management as creating a corollary contract

right in the employee as against the union. Such interpretation

of collective bargaining agreements would simply deter unions

from engaging in the unfettered give and take negotiation Yhich

lies at the heart of the collective bargaining agreement." 4

In what has become the main policy reason against allowing union 1liability,
Judge Celebrezze noted that by allowing liability the courts would deter
unions from including safety and health provisions in future contracts.

The 1st Circuit recognized that such a development would obstruct the goals
of national labor policy.

Other courts have been sensitive to another policy concern inherent in
allowing union liability - a shifting of health and safety responsibility
from the employer to the union..l5 Such a development would be in conflict
with the well established common and statutory law developments which make
the employer responsible for assuring workplace health and safety. A

Pennsylvania court has determined that Congress did not attempt to alter the’

employer's responsibility for health and safety:



"By imposing on it (the union) the duty of fair represent-
ation, Congress sought to prevent it from neglecting the
wishes of the minority 'electorate.' Congress did not seek
to make t?e union responsible for its members' working con-
ditions."16 '

Both state and federal courts have unanimously failed to find that a
union has breached its DFR when it had negligently enforced, or failed to
enforce, a safety and health clause. A negligent failure to insure safe
working conditions, even when the union has the power to remove employees

17

from any hazardous condition, will not breach the DFR. Likewise, it has

been ruled that in the absence of an employee complaint, a union safety
committee, established to monitor safety conditions and to make appropriate
recommendations, does not breach its DFR when it is aware of a disconnected

18

safety switch and does not seek to correct it. Neither will a union's

failure to search out and discover workplace health hazards constitute a
violation of the DFR standard. Nor will a union breach its DFR to an
injured member if it negligently referred to the worksite the violence-
prone individual who maliciously attacked the injured member‘.]9
Although negligence alone does not constitute a breach of the DFR,

a negligent act may be termed "arbitrary" conduct. Under Ruzicka v. U.A.w.20

an "arbitrary" action stemming from unintentional negligence constituted

a breach of the DFR. In Ruzicka a union representative forgot to process

a grievance within the appropriate time limit. The "negligent" action was
deemed intolerable because the union was on notice that its member wanted
to continue his grievance to the next stage of processing. Ruzicka,
however, does not mean that failure to enforce the union's inspection righf
is a breach of the DFR. Ruzickq can be distinguished from those health

and safety cases previously discussed on the grounds that it involved pro-

cedural negligence which is most easily preventable.
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The Bryant case can also be distinguished because the specific concern
with promoting union flexibility in enforcing the contract generally is
quite different from unacceptable inaction on a specific member's grievance.

3. Breach of the DFR in Evaluating or Processing a Health and
Safety Grievance

A union owes its unit members a duty of fair representation such
that it will nbt refuse to process grievances arbitrarily, discriminatorily,
or in bad faith. In health and safety grievances the same standard applies.
A union can evaluate a meritorious grievance and decide not to proceed
with it for numerous reasons. The union can refuse to process a grievance
further because, in its good faith opinion, the grievance has little chance

of further success. For example, in Powellv. Globe Industries, Inc.%]the

union refused to take a grievance to arbitration. The union reasoned
that the company's offer to reinstate the grievant, without backpay, was
the best possible settlement. The grievant alleged employer retaliation
for OSHA-related activities and refused to settle. The court held that the
union was motivated by a proper concern, that if the reinstatement offer
were rejected, the grievant could be left jobless, if he lost the arbitration.

It is doubtful that a union could aribtrarily or perfunctorily refuse
to grieve matters arising under a particular clause in the agreement solely
because it has decided not to enforce that section. Professor Summers has
suggested that such a decision would constitute an undemocratic nullifica-
tion of the contract.

"The union's refusal to enforce a clear provision in the

collective agreement cuts at the very root of its duty of

fair representation. The union as representative of the

employees owes to them the ‘duty an agent owes to his prin-

cipal. How can an agent authorized to make a contract on

behalf of his principal, make ths contract and then deprive
his principal of its benefits."?2
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Professor Summers' point is an imporant one in the occupational
health and safety arena. It suggests that a union could not refuse to
assert its contractual health and safety rights because of its leadership's
non-interest in pursuing them.

The Summers' proposal would not, however, change the results in cases
such as Bryant and House where the union's non-exercise of its enforcement

power did not breach its DFR. The distinction is simple - a union can choose

not to enforce a contractual provision as long as its unit members have not

sought to enforce that section.

However, a union handling a health and safety grievance which involves
the interpretation of technical or scientific data may breach the DFR by
failing to seek out expert witnesses on behalf of its grievants. A recent
district court decision has held that the United Transportation Union vio-
lated the DFR by providing incompetent non-expert representation for a
member seeking reinstatement after surgery. The court reasoned that the
union was quilty of "perfunctory representation” for failing to supply
expert representation.23 Thus, a union may have a duty to not only enforce
meritorious health and safety grievances but to also provide "expert repre-
sentat-on".

Ironically, we have come full circle in our discussion. While a
union may be obligated to grieve all meritorious claims and supply expensive
expert representation, it might still successfully argue that such costly

grievances cannot be afforded by the union budget.

NEGLIGENCE ACTIONS UNDER COMMON LAW

In numerous cases plaintiffs who could not prevail under the DFR
H
standards have brought common law tort actions against unions. In the area

of occupational health and safety most of these cases have alleged that the
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union breached its duty of care to its membership_by negligently enforcing
or failing to éﬁforce ré]évant heaf&h and safety provisions or by failing
to discpver or warn employees about health and safety hazards.

Nhf]e negligence alone is not sufficient to show a union's breach
of its DFR, it will su;port a cause of action under many state tort laws.
However, the ddctrine of federal preemption, which we shall examine later,
has precluded most DFR cases from being brought as tort claims.

The landmark neg]igeﬁce case arising out of a union's health and safety

24

duty is Helton v. Hake. In Helton, an ironworker was electrocuted while

working near non-insulated high tension wires. The union was sued in tort
for failing to comply with its obligation, under the bargaining agreement,

to insure that work not be performed around high tension lines until the
safety of the employees could be assured. Significantly, the Iron Workers
contract provided that the union steward shall see that the working rules'
provisions are complied with and that the employer is not held responsible
for the performance of those functions by the steward. The Missouri Court

of Appeals held that under the preceding contractual language the union chose

"to go far beyond a mere advisory status or representative

capacity in the processing of grievances. Rather, it has taken

over for itself a managerial function, namely the full inde-

pendent right to enforce safety requirements."25
The court then held that once the union assumed the affirmative duty of
insuring a safe workplace it could be 1iable in tort for a failure to perform
that duty.

In finding the union and the steward liable, the Helton court relied
heavily on the contract language expressly stating that the union had sole
responsibility for assuring workp]ace safety. At no point did the court
consider whether the union's as;umption of the employer's duty to provide a

safe and healthful workplace was consistent with public policy. It is

arguable that the employer cannot legally delegate the responsibility to
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assure workplace health and safety. In OSHA enforcement cases the Occupa-
tional Safety and Health Review Commission (OSHRC) and the courts have -
consistently held that employers cannot contractually escape their primary
responsibilities held under the OSH Act.Z2®

Subsequent to the Helton decision, the Idaho Supreme Court has held
that survivors of a mining disaster may bring negligence actions against the
union for failure to adequately function as an accident prevention repré-
sentative.27 The Idaho Court followed Helton and rejected the federal pre-
emption analyses offered by many of the courts deciding similar cases.

Few other health and safety cases against unions have been successful

under a common law negligence action. The only other reported case,

28 .
Nivins v. Sievers Hauling Corp., involved an action brought by an employer

against a union with whom he had contracted to supply construction workers.
The agreement required that competent employees be referred by the union to
the employer. The court found the union had an express duty to provide
competent workers. Thus, when the union breached that obligation and an
injury subsequently occurred, the union was held 1iable for the resulting
damages. Because this case was brought by the employer, and not a unit
member, no DFR questions arose.

IT1. FEDERAL LABOR LAW PREEMPTION OF STATE COMMON LAW REMEDIES

As a general rule, the relationships between most private sector labor
unions, union members and employers are governed solely by federal law.
Traditionally, federal preemption has been found when the activity the state
seeks to regulate is arguably protected or prohibited by the NLRA. Therefore,
federal labor law will pre-empt inconsistent provisions of state law. The
U.S. Supreme Court has emphasize% the need for a uniform national labor

policy:
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"The course of events that eventuated in the enactment of a .

comprehensive national labor law . . . réveals thdt a primary

factor in this development was the perceived incapacity of

common-law courts and state legislatures, acting alone, to

- provide an informed and coherent basis for stabilizing labor

relations conflict and for equitably and delicately structur-

ing the balance of power among competing forces so as to

further the common good."

However, the states are not totally precluded from regufating behavior which
is peripheral to the policies. sought to be promoted by the federal law,
particularly when the regulated conduct is traditionally a matter of
deeply rooted local concern.

While a breach of the DFR is an unfair labor practice, a union's negli-
gence in the non-enforcement of a general contractual provision (absent a
grievant) does not constitute a violation of its DFR. Therefore, union
negligence of this sort is not prohibited or protected. Yet, a number of
courts have held that a union's only duty to its members is subsumed under

the DFR. These courts have held that any claim arising out of any duty

allegedly owed by the union to an employee must be governed by federal labor

law's DFR standards.

30

In House v. Mine Safety Appliance Co., the survivors of miners killed

in the 1972 Sunshine Mine disaster sued the mining company. The employer
filed a third party complaint against the union alleging that the union
committed a common law tort by negligently performing its assumed duty of
preventing unsafe conditions. The federal district court held that any
claim of negligence arising under the enforcement of duties assumed in a
bargaining agreement must be governed by the DFR and not state common law.
The court concluded that a common law negligence suit alleging the union's
breach of its safety duty was "2nextricab1y intertwined and embodied in the

union's duty of fair representation."3]

Thus, the court held that the common
law action was preempted. Other courts have also held that tort claims

alleging a union's inadedﬁate protection of workplace health and safety pose
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a signifidant-potentia}‘of interference with federal labor 1aw.32

These
courts have therefore found federal preemption of such state claims.

A few courts have not specifically held that the federal law preempts
state law. However, a number of those courts have either declined to
rule on the‘mérits of the negligence issue or found that the unions had

not breached any common law duty to the employee.

Two recent significant cases, Helton v. Hake and Dunbar v. United

Steelworkers of America, now allow common law negligence actions regardless

of the preemption dbctrine. In Helton the court held that the contractual
language created a mandatory duty in the union - to seek out and correct
health and safety hazards. Helton sought to distinguish both House and
Bryant by showing that the union did not fail to exercise a permissive
right to inspect the workplace. To the contrary, the court held that under
the bargaining agreement the union took over the managerial function of the
employer to provide a safe and healthful workplace and thus assumed conse-
quential common law duties arising from that contract. The language in
Bryant declaring that all contract provisions are not enforceable against

the union was held to apply only when the union has a non-mandatory duty.

The Dunbar court did not seek to base its decision on the distinction
between mandatory and permissive functions. Its holding was much broader.
In deciding that a common law action for wrongful death is not preempted
by federal law, the court emphasized that the NLRB does not hear such cases
per se. Under the Dunbar analysis a union could potentially be liable for
any "duty" to insure workplace safety and health regardless of whether that
duty is mandatory or permissive,

¥
The Dunbar and Helton courts determined that the negligent enforcement

of a bargaining agreement could not constitute a breach of the DFR. These

courts went on to find that a common law cause of action would not create
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a conflict between state and federal law because the common law duty is
"peripheral” to the intent of theiDFR. g |

The cases show distinct disagreement as to whether common law negli-
gence actions will actually interfere with the goals and purposes of the
NLRA in regards to improvement of_working conditions. Successful wrongful
death suits may directly deter unions from bargaining on at least some
types of health and safety provisions. If the Dunbar case is followed in
other jurisdictions unions may well be deterred from establishing health
and safety committees or from taking an active role in hazards identification
and controls. Such consequences could retard the federal policy of promoting
workplace cooperation and improvement. To impose more stringent standards
would arguably serve to undermine union efforts to supplement and make more

effective the workplace health and safety protections accorded by the OSH Act.
HOW TO AVOID UNION LIABILITY

Unions can act to significantly lessen the chances of ever being em-
broiled in litigation arising out of either a breach of the DFR or of a
common law duty for the negligent performance of their health and safety
functions. This section will look at various methods by which unions can
insulate themselves from liability - both through careful drafting of their
health and safety contract provisions as well as through careful and
thorough exercise of their contractual prerogatives to encourage workplace
health and safety. In addition, this section will consider a few of the
legislative developments which may significantly alter and prevent union
liability for union health and safety activities.

A. The Contractual Lanquage

The major case holding a upion liable for its negligent performance

of its health and safty function, Helton v. Hake, based its holding on the

fact that:
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"the union has chosen to go far beyond a mere advisory status
or representative capacity in the processing of grievances.
Rather it has taken over for itself a managerial function,
namely the full independent right to enforce safety require-
ments. With its demand for and successful acquisition of
that management 5§ght, it must also accept the concomitant
responsibility."

The court based its opinion on the fact that the Ironworkers had the uni-

lateral power to enforce the health and safety provisions, and to therefore

remove workers from hazardous work areas. This unilateral power, which is
seldom found in bargaining agreement provisions at present, establishes
far greater union control over workplace conditions. The Helton court,
recognizing this fact, held that unions can contractually assume a duty of
care to its members when it begins to exercise control over workplace
conditions.

While some unions may not seek contractual independent control, others
may perceive such power as essential in order to adequately protect unit
members. Therefore, the response to the Helton case is not to retreat from
negotiating for the unilateral power to change working conditions. However,
the union may retain the same powers and influence over workplace conditions
by negotiating clauses which give them the permissive power to exercise
control. Thus, in Helton the clause providing that the union steward "shall
see that the provisions of tﬁese working rules are complied with," could
have read the union steward "may require that the provisions of these working
rules are complied with." The permissive power would then have paralleled

the union's authority in Bryant v. United Steelworkers of America. In that

case, the court pointed out that a union does not assume a duty to enforce
all of its contract rights. In addition, the court noted that the bar-
gaining agreement stated that tﬁé union "may inspect any mine." The court
further held that "the use of the permissive 'may’' rather than the obliga-
tory language in the clause clearly negatives the possibility that any duty

was to be created."34
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',Aside frqm-changing the-nature of the union's duty from mandatory to
permissive, other contractual provisions may seek to protect the union. A
union should seek to have the contract reiterate the employer's exclusive
duty to provide a safe and healthful workplace. This approach reinforces
the.main employer obligation under the federal OSHAct of 1970. Also, the
contract should contain a clause which states that the union, by negotiating
for , and estéb]ishing, its powers on health and safety matters, does not
assume any of the employer's exclusive duty.

‘Further, unions can negotiate language which provides that the inter-
national union, local unions, union safety committees, union officers,
employees and agents will not be liable for any work-connected injuries,
disabilities, or diseases. Such language intends two distinct results:

1) to insulate the union from lawsuits from its unit members and their
survivors, and 2) to insulate the union from third-party lawsuits brought
by employers or manufacturers.

"While such clauses may sound attractive to a cautious union, they may
be in part, both deceptive and against public policy. If the bargaining
'agreement is perceived as a contract between the employer and the union for
the benefit of the members under a third party beneficiary theory, then
these employees are not necessarily bound by any contract clause insulating

the union from lawsuits brought by unit members.35

In addition, the courts
are not inclined to uphold such disclaimers if, in their opinion, injustice
will result.

However, the employer's waiver of any legal action resulting out of
alleged union negligence (third-party actions) may likely be upheld by
the courts. The legal doctrine %f assumption of risk allows the contractual

parties to contract to specifically agree in advance that one of them will

not be liable for the consequences of conduct which would otherwise be
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neg]igént.36 It is likely that.the agreement exempting a union from all
liability arising under its health and safety functions would be valid
because: 1) it is a waiver of liability for only one area of the unions*
function; 2) health and safety concerns are generally the responsibility
of the employer and; 3) an agreement between two parties which affords the
traditionally weaker one an advantage must be presumed to be the product
not of coercion but of free and open negotiations between the ﬂarties.

Some unions have also attempted to bargain for indemnification clauses
which provide that the employer will compensate the union for any damages,
settlements and legal fees arisingout of the union's negligent performance
of its health and safety functions. While such clauses may be difficult
to attain at the bargaining table, they do‘serve to lawfully insulate the
union from its negligent performance of its health and safety powers. Such
agreements have been approved by the courts?7 and are common amongst manu-
facturers.

B. Preventing Liability by Exercising Health and Safety Authority

A union should not merely seek to negotiate protective contractual
provisions. Lawsuits over a union's negligent performance of its health
and safety functions may be prevented not only by contractual language,
but more important, by diligent and concerned enforcement of explicit and
implied powers. A union can show its good faith efforts through 1) effect-
ive health and safety educational efforts geared towards its officers,
representatives, and unit members; 2) timely and effective exercise of
inspection rights, committee membership rights; 3) a willingness to consult
the employer and outside agencies such as OSHA and the National Institute
for Occupational Safety and Hea]ih (NIOSH) on workplace conditions which
the union or its membership perceives as dangerous; 4) by soliciting,

supporting, and prioritizing the health and safety protests.of unit
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members when those objections have merit under the contract; 5) by exercising
‘di]%gence and ca?efui énalysig—on health and safety gr%evances; 6) through

a willingness to consult outside experts when safety and health problems

are of a technical or specia]iied nature; and 7) effectively utilizing

union rights of access to illness and injury data; as well as medical and

industrial hygience information.

C. Legislative Proposals to Limit Liability

Finally, as the courts in Bryant and House suggested, there are some

compelling policy reasons why unions should not be held 1iable for their
health and safety activities. This reason is simple and straight forward -
if widespread liability is attached to negligent performance of these
functions unions may well respond by refusing to negotiate for further health
and safety powers.

The policy concerns voiced in Bryant and House have prompted some signifi-
cant legislative developments which seek to address the problem of union lia-
bility. One pertihent example is a provision already incorporated in the
Michigan workers' compensation statutes which exempts unions, their officers,
agents, and committee members from liability for union activity, or lack of

activity, in health and safety matters.38

While the Michigan law is signifi-
cant, it does not address these concerns for more than an individual state
approach.

There is some national movement towards legaily insulating union
health and safety activities. Interestingly, it is the Schweiker bill (SB 2153),
the proposal aimed at reducing OSHA's presence in the workp]ace, which promotes
some protection for the health and safety activities of committee members.
While the Schweiker bill protec%s the committees and their members from lia-

bility, it is unlike the Michigan workers' compensation provision in one

very significant way - it does not expressly apply its protections to unions.
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"Notwithstanding any other provision of law, no claim of lia-

bility for an occupational illness or injury may be asserted

against any advisory safety committee or provider of consulta-

tion services against any member or employee of such commit-

tee or consultant based on any activity, relationship, or

breach of duty within the scope of functions of such committee,

consultant, or_individual required or authorized pursuant to

this section."

While unions are not specifically exempted, they may likely be considered

a "provider of consultation services", although the opposite argument could
be made. Nevertheless, the Schweiker bill recognizes that when workplace
committees assume a greater role in promoting workplace health anc safety
they must be protected legally. The reasons for such protections likely
include the fact that these committees are voluntary compliance efforts

and that participation in them should not be deterred by the threat of
liability.

Further, proposed federal legislation has also provided specifically for
union non-liability. The Williams-Javits National Workers' Compensation
Standards bill provides that the proposed federal workers' compensation
remedy,

. shall constitute the employee's exclusive remedy against
the employer, the employer's insurer or any collective bargain-
ing agent of the employer's employees . . . for any illness,
injury, or desth arising out of and in the course of his or her
emp]oyment."4
This provision is the fiarly typical exclusive remedy provision
found in most compensation laws and thus the Williams-Javits bill parallels
the Michigan Workers' Compensation law.
. CONCLUSION
As organized labor bargains over the health and safety concerns of
its membership, it must bear in mind that it may be exposing itself to po-
i
tential legal liability. By far, the unions' greatest vulnerability does

not arise under the DFR standards of federal labor law. Rather the possi-

bility of a lawsuit alleging a union's breach of state tort-law looms as
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the most significant legal threat. The preemption doctriqe‘has been used

=

to 1imit the state court actions but in a ?éw cases this approach has been

rejected. It is-those cases, Helton v. Hake and Dunbar v. United Stee]workers
of America, which make un%ons apprehensive.

The threat of liability can be minimized without sacrificing union
influence or authority over workblace healih and safety practices. Through
careful drafting-of contract provisions as well as through adequate and
informed enforcement, unions can effectively limit the possibility of lia-
bility for health and safety activities. Further, various legislative
proposals may offer unions the legal protection which they seek.

Union liability for its health and safety practices is a relatively
recent phenomenon. It is likely that it will attract increased attention
as unions assert more influence over the issues and as public awareness of
occupational hazards increase. While the threat of liability can cause
unions to be more diligent in health and safety matters, it can also cause
unions to withold from further involvement in this crucial area. For this
reason unions argue they should be free of the legal web of common law
negligence when they become involved in the health and safety arena. This
is the policy issue that the courts, the Congress, aﬁd individual state

legislatures must begin to resolve.
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3. A full repert of the study including recommendations for comtroll-
irgobserved hazards, if appropriate, is sent to. the employer; representative
of the couployoec, and osu (or State).

4. The results must be posted at the site of the hasard for 30 days,
or the affected: uupl.oy«s must be notified by mail by NIOSH.

Limitations of RIOSB
1. KIOSB cannot issue citatioms or lcvy fines. -

2. A study can be conducted only where there is & prodblem due to a
chemical substance. NIOSH does not deal with physiecal agents (e.g., noise,
guarding, trenches, etc.) '

When to Request an Evaluation
There are certain situations when it is an advantage to contact NIOSH.

1. 1If OSHA or State inspections have determined that levels of expo-
sure sre below standards but employees are experiencing heslth problems,
NIOSH can recommend changes in present standards. Whereas OSHA must treat
exposure to a number of toxic substances as addtun, NIOSH is bound by no
such restriction.

2. VUhere the primary «u_cncc of a health problem is the symptomstology
of workers, NIOSH can conduct medical exams as well as taks samples.

3. Mnoomciu. NIOSH cen recommend new standards (current-
ly, all dusts without established TLV's are trested as nuisance dusts).

4. vhere management has besn respousive to union safety requests, NIOSH
surveys offer them a chance to abate a hasardous condition without the threat
of immediate penalties. OSHA has been gensrcus in all owing time to abate
in such cases before conducting their own thm.

S. Althouch this procedure may slow down correction of hasardous condi~
tions in some cases (OSHA camnot cite using NIOSH data) the data accumulated
from such a study is valusble evidence against the employer in proving lack
of "good faith" and “willful™ viclations.

Information ‘
Bobby F. Craft, Ph.D., Director
Division of Technical Services
Bational Institute for Occupational Safety and Health
Post Office Building; Room 506
Cincinnati, Ohio 45202

November 2, 1973
BRA
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