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DJ THE SOUTHERN DIVISION OF THE UNITED STATES DISTRICT COURT 
FOB THE NORTHERN DISTRICT OF CALIFORNIA

TADAYASU ABO, et al., etc.,
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f8*
TG$$ CLARK, etc., et al*,

Defendants•
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Tfaat ha la thè M*aetar «f AUaa Bu m » Control la «ha MfWtMWk 

•C J m t i m , «la* la Ma aald eapeait» hatUrmii «a offielai 
Mi«Mt io  th* m r  Dopurtsmat feraarding a «»piate tot at thè 
Mnaaalaate a« «vaga* la UAItattaa taatìag thè legali«* at 
«hai» pepeae« raawal fimi «ha «atta* Steri* «aria» «ha 
Allea ttav àet at m * , and aatod «ha« ri» 
la A p i  MriMt aa ataalwatlaa at ri» offieiel n o « *  at ri» 
Japaaaaa Qoveraraant te «ataaataa «riatha» aa» of tì»a aaM 
Individuala IritlCN» aaaaaaaad rial» *«*»••• «iUaeaahip 
purauant «a jTayaaaa la»«

Tha« la reapeaaa «a riri» reqnaat ha reoaivad through 
attlalal tìmmtÓMa latta» datad 12 Baeaaha» 1946, firaa 
0, P. label», «Ma» Oaaaral, B. ». *.» ®i*t» Ofirll l«ri»
Oivlsion, a eap et ri«lrii la atteri»« batata, «ri thè aaalaawra 
ta tbat latta», a eoj» at ririah la alaa atteri»«.

^^-feffifrrard1
W m m  Mm CooX«y# II /  x 
Director
4 & M  i«m p  t»f»l «£ ¿ostie*

S a M M i  «ai M i  %» 
betoni m  tfcl*
dijf of Jmaoary, 194?*
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8r. fhoaias H* Cooley, 21 Bireetor, Alien Knesiy Control Unii 
Departeent of Jtetiee 
ìkteington, S># 6«
Iter Mr* Cooleyi

Xnelosed you «ili fini copy of lettor tette 2$ Horenber 1946 fte thè Conaander in Chief* United Siete» Farce«« Pacific, 
Subjeets So»»» of Aaerlean-bana Japaneee Ubo Aro Terfcing tei
legality of Their Propoeed temei fro« ite United State«* yST, W . ■ .. ■ ■ . ./■. 'SWS&A gMEB̂Srl.ri ̂SlPr

Ite «ili noto teli ilio report oontained la tei lettor «a» 
boote upon « Hot of amo tette «e femntete ot yen? requeet during tbo »onte of te»»« The «te#eq«eni «te nere detailed 
Hot tette oe alee fereerÉte ot your r«quest under dite of 
25 teeteer 1946 had noi been roeelote £» Japan et tee tino tee ineleeed report «ne tette» It appears, therefore, thot 
t ani ooaplete report «ili be forthooàring and tee tene teli 
he foroardedi te yen tee» reoeived*

Iteitey»

e/O* P* Iteci»
1 Xnel 0« P« ICms
Gy report Major General« USAChief, Gioii Affbire Utteelon
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AG 0X4*3 (25 Sovonbor X946)&S APO 500
25 Sn«è«r 1946

SUBJECTt Marna* a i Aaerioaa-bora Japaneae «ho ara teatìng thè legalità 
of their proposed reaovml trai thè United States

tOt Adjutant General, Iter Department, Washington, D, 0*

X* Refarence letter o f 2$ Ause 1946, File AGAChC 014*3X1 (20 Ause 46), 
oa thè «beve aubject lnoloolng « lisi of marna a i persona of Japaneae 
anceatry «ad requeating that search be sode of Japensee recorde to 
«scortala whether thè persona nanod are Japaaeee subj sete •

2« Keferenee Aa miao «oda to Balio So* 2*20446 of 4 October 1946 
to «OSCA 00 atating that because of naturo of Japaneae record» it «ould 
uot be poasible to obtain definitivo statene»!« of natioaality unXeoa 
th« full ifpti itoteli* of eacb perso» la japan io koaim*

3* The Hat of nane» Inelosed witb referetico lottar osa trans* 
aitted to tbo Saperla! Japaneae Governaent ©a 12 July 1946 with thè 
requeat that a roport be aedo whether thè persona llateà aro Japaooao 
aubjecta. Aa state! in reference radio, a partimi roport usui rooolvod 
o» 2 October 46, but because of tbo naturo of Japaneae records it ma 
deterniaed that thè roport una not definitive end complete*

4* However, Japaneee Governaent una directed te contiBU« ita 
offerte to obtala thè daairod statement and thè following infornation 
haa non beo» obtaiaedi

«* Under Japaneae Xav all penna« boro in thè tfelted States 
parlar to 1 Decomber 1924 of a father ubo «aa a Japaneae aubject 
at thè tino of htrth «oro ooaaidered to ba Japaneae subjecta at 
tino of birth. Therefore, thè poraona nane! In tha reference 
Hat barn prier to X Decomber 1924 «ay all be eenaldorad 
Japaneae subjecta m im a fcy subacquea! act they diveated thè®- 
selve» of Japaneao aationaHty# A aearoh ma nodo hy tha 
Japaneae Goveroneat of thè portlnont record« and it ha# boa» do* 
tornino! that ilio foHesing 25 poraona boro prior to X Doeonbor 
1924, aubaequently ronouneod thoir Japaneao nationality and oro 
therefore not oeuoidered to be Japanoae aubjecta by thè Japa&oso
Governaent«

I M
111 8  

8 ,

date OF RENUNCIATION
(1) KOMAGAI, Kasmo 14 Jw» 1924(2) NASATA, Isamu 24 Decomber 1924
Ì { ISSRI, Fbjio 12 January 1925
(4) Y i m ^ t Minoro «/ 9 March 1925



w
MS

Wk Sj 'a ' - & 1 3 K  » S

AG 014*3 (25 November 1946)23
TAKEUCHI» Takao 
NIoKDiOTQ, Isamu ■/ 
XANAMQIO, m t i/j i m ,  Chiharu *
ITO, Kiyoshi 
ITO, Xoshlharu 
TAMAKA» ûeniohi t /  
¡anitcrro, Toshio 
MCRI, Joji j
NOGUCHI, Klyoshi \ /  UENQRâ, T&dao ] /  
MO, Kelso i/ /
samttsm, Hide® ^  
IS3II, fate®
ÏOSHIOKK, Sfesayuki ^  
Ï0SHIQ&A, Ntxrihlro 1/ 

Hiroshi V  
SHIHZAKI, laauo 
n U l Â ÿ  fora ✓  / 
NAKASHIQXA, KralaldV 
QRIGUCHI, Norlo ✓

7 April 1925
26 Ootober 1925
21 August 1926 
20 January 1927 
13 July 1927
13 July 1927 
1 November 1927 
5 July 1928 
28 October 1929 
25 January 1930 
19 * y  1912 
18 September 1935
27 Jfey 1936
22 Oetober 1936
23 December 1937 
23 December 1937
8 June 1939 
30 June 1939
9 April 1941
10 April 19a 
18 July 19a

(b) The following three names also appear in the list of those 
who have renounced Japanese nationality but because of the destruction 
of records it is impossible to determine whether their identity Is the 
same as those persons of the earns name mentioned in the list received 
from the Department of Justice*

(1) KOBAXISHX, Osamu "
(2) HX&ATA, Itttauo
O ) MATSUtCmA, Isamu

However» if * information can be received with regard to their legal 
domicile (Houseki) in Japan it say he possible to obtain definite in­
formation with regard to their Japanese nationality statue*

(c) In the laok of evidence that they have actually renounced 
their Japanese nationality all other persons mentioned in the list born 
prior to 1 December 1924 nay be assumed to be Japanese subjects*

(d) The following 26 person* are indicated on the list as having 
been born in the United States subsequent to 1 December 1924*

(2) DOOJCA, Akira 
b) SMD0» Hiroshi
(4) F8JII» Jiro
(5) FUKAWA» Xoshltaka
(6) FUKUTAN1, Jllohi

>2
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Att eu.3 (25 November 1946)DS
(7) ICHIMOSS . Toshio

KAia&mcai, Nasashl Thoms 
(9) KATQ, Tetsuiohl 
(10) KAMHARA, Xasuaorl (twins) 
(u) KAWAHARA, Xoshlnorl
(12) matsuba, m u m
(13) MTSUltOTO, Tsutoau Bsn 
(U) MLUUM, m tm g i
(15) MKASHIM, Is«*l«Sk_
(16) KUCASHIMA, laji
(17) HXIttffO, Tatsuo Fred 
(16) OTA, Teruo
(19) SAJCUiiA, Toshiko Betty -120) 3HU0, Xoshi© ^
21) TSUCHITAIÍX, luido Alisa

22) UifiKUSQ, Foals -<■
23) VBOí JlíA, Tak&ahi
24) UXBDA, Xsaao
25) ¡ m m A, Xsaao
26) WAJDA, Xoshikiyo -

Under Japanese law those persons would not haws acquired Japanese 
nationality unless their nanes were entered In aeeordanee with applicable 
regulations in the t&mHy register (Xosekl) of their parents* Xt is not 
possible to determine whether suoh registration was carried out unless 
complete information with regard to the personal or the father’s legal 
doaleil» (sane of ward, town, or village and prefecture) le known*
Upon receipt of this inforaation immediate steps will be taken to de­
termine whether these persons have Japanese nationality*

For the Commander in Chief i

t& / J* tf* Kbbitt
J* X, SBBXTT, 
Captain, AGD 
Asst Adj Gen*
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IH fSI 3üDTHTíBM DXVI3I0H OF THE OMITID STATES DISTRICT GOWRT 
FOR THE NORTHERNÿOTSTRICT OF CALIFORNIA*

ABO , et al

va.

TOM C, CLARK* at ml,

)
Four Casas consolidatad aa 

No, 25294-S.Cona,

M B  MEMORANDUM BMIW  

M  STO? ORT OF MOTIONS TO STRIKE,



IH THE SOUTH!iSB DIVISI« #  THE UNITED STATES El STRICT OOUHT 
for the northern district OF CADIFORSIA,■I--»if

i i f e W — f t fei
) |

MSMORANEPH BRIEF 

IN SUPPORT OF NOTIONS TO ST»Tirg

PRELIMINARY STATEMENT

93» purpose «f Respondent*« motions to strike 
is in no seas® dilatory* On the contrary it is to expedite 
the determination of thsss esses* There is thus presented 
en issue of importance to ell parties to the esse as well 
ss to the effective administration of the business of the

ABO, et al, 

vs.

TON 0. CLARK, et al.

court



These action« challenge the validity of the 
renunciation of eitlsenship %y «orno 1600 individual* and the 
validity of the detention of approximately 400 of then.
It need not be enqphaaised that if the»« ease* must he tried 
Individually upon contested issues of fact, the determina­
tion of the rights of the parties will be delayed over a 
protracted period, and a serious burden will be thrown 
upon the courts end the governmental agencies concerned*
This delay end this burden Respondent, and It ia believed, 
Petitioner* counsel, is anxious to avoid by clarifying the
JSS; r ;.-tsubstantial issues of law and fact in such a manner as to 

v~—   -.., 
permit their detexmlnetlon Insofar aa poealhle by motion 
and stipulation respectively. This cannot ha done in the 
present statè of Petitioners* pleadings#

Respondent*s position is that two major Issues of
_ l alaw are elearly presented»

a* Whether renunèlatlon of United States 
eitlsenship can validly be authorised by 
statute in view of the provisions of the 
Fourteenth Amendment to the Constitution, and

T l Other issues of law are, of course, raised. If the 
renunciations are valid, there arises a question whether 
petitioners* possess Japanese nationality# Further 
questions concern the power of the government to detain and 
remove Japanese Rationale, and the propriety of the Attorney 
General *s exereise of that power pursuant to delegation by 
the President# there are numerous subsidiary questions as 
well, but none have a dlreet bearing on the basic problem 
presented by this motion to strikê #



to* Whether* assuming the validity of tha statute 
authorising renunciation, ttoa circumstances 

under which renunciations «ora effectuated were 
auoh aa to vitiate the &ois of renunciation*

ftoa great bulk of tha factual laauaa potentially 
raised toy Petitioners ralata to tha latter issue of law • - l#a 
what ware tha circumstances in which tha renunciations took 
place* Msnjr of these circumstances may be stipulated, while 
others, upon properly drawn issues, nay, if necessary, toe 
wads the subject of pre-trial or other prooednres aimed at
j

asserted legal basis for such custody will too tha subject of
*~~— n imiiMMoiciinin1 trnnf iiii!W''W W n'n»»)W[WiBiiiiiiOTP Tiy T̂ ^ ,̂ W T ,,’'r''nTi tnr tnrrruf l T W i i n i T O T H t m U T n IWji  ̂ ■

little dispute* The Issue whether auoh custody is supported
is sufficient in lew to vitiate the renune:
fore, toe determined without extended factual dispute*

petitioner renounced ss a result of dursss is plainly ons 
which requires fsotual determinations as to the state of 
wdnd of every Individual concerned, and as to ths influences 
creating that state of mind* It is plain that rsspondsnt 
does not conesde and will not stipulate that he end other 
representatives of ths government utilised force end fraud 
and conspired to cause toy duress ths renunciations toy 
petitioners* To the extent such allegations are seriously

On the other hand, the issue as to Esther each

S



put forward, they will be denied* And the pleading« should 
be so clarified as to permit these Issues to be segregated 
and, If necessary, made the subject of specific fact-finding 
procedures which will not out across and confuse the other 
Issues of faot and of law which stay be determined without 
elaborate and time-consuming litigation* These latter may, 
of course, dispose finally of all the eases without the 
necessity of dealing with more complex and difficult matters*

It Is In the light of these considerations that 
Respondent * s motion to strike is made* The motion has two 
major aspects, one specific and one general* First, It Is 
mowed spe cifically to strike exhibit #2 to Supplement and 
Amendment to Petitioners1 Complaint. Second, it is mowed 
generally to strike substantially the entire complaint, together 
with other exhibite, for the purpose of hawing It clarified 
so as to present In manageable and understandable form the 
Issues set forth abowe*

1«
EXHIBIT #2»

This exhibit Is a letter from the tinder Secretary 
of The Interior to a priwate Individual containing*Inter aliast̂  
certain conclusions as to the causes of renunciation. If 
the construction put upon those conclusions by petitioners is 
correct, and If these conclusions are accepted as competent

4*
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svMeae® of the facts upon which the court ia to presuaa 
thoy or* baaed, and if tho government is hold to bo bound 
by tho», nuaoroua complex difficult factual issues will.
It lo true, bo eliminated, a #  b o n  abatement of these
hypotheses io, however, sufficient to demonstote the ia- 
possibility of their ftootptAnoo*

A. ft» letter is plainly evidentiary in character 
and offeat and therefore, haa no place in a pleading.

" * * * S i 2 r jjS2 S v :.x  e s .?— *

/  Ia 3*tlnlt S* Bolt««, g.. g 28 Fed.3upp.67
(D.C.D.B.J.W8B),* action to strike a letter incorporated by 
reference in a pleading wae auetained on the ground that the 
•negation incorporating it did not comprise the simple, 
concise and direct statement required by 8 <e) (1) of the 
»«I*« of Civil Procedure. *he action wae one againet a 
county for improper cons two Won and maintenance of a highway, 
and the letter wae one from the county englnoer advising the 
county of the condition of the highway and augg.sting repair, 
(ld.at P.70). None of the oases cited in petitioners' points 
*nd authorities in opposition to Bsspondents» motion to strike
T  r*l9Vant hera> *“** conoe«, the practice, actalttedly valid, 
of annexing to a pleading the instrument on which a contractual 
or similar action la baaed*

1

5,



B» fh* v ì h  la te# attanptad bora*
B#rtov«ri goti dNptr* Hot ailf I# Ifei lottar ni^sUiiy 
la ehamtix1# M i « #  arida»©#* il i« plainly inaoKpetaidu

*Xf th«(do«msjant iaaarparatad by \
rould aot ba admlaalbla la arido»©# al tha trial \ 1/
af thla aotion* than It iihotild aot ha plaadad* A \
aotloa la atrlka la a propar laatbad ©f ralslng thla 
fSiltlfill»9

That tela lattar vemld aat ha ada&aaibla la aridanoa 
©pan trial la apparasti*

1* It la haarasy* and haaraay telati la* la all 
probability* »ora tha» ©na dagraa m e n i *  fhat pari of (y 
lt telali 1# rallad upon by patttlonoro* neraorar* la opinion 
basad ©n haaraay* fàa eharaotar ©f tea lattar la ladloatad 
by tha atatmant im tha ©panine paragrapht

*ra bara aoaplatad ©tir lnraotlgatlon 
and la tela lattar X ahall rapart ratear 
f&lly ©tir flndinga and ©©»al» «Iona**
Extanolra citati©» ©f mutinovitf to ah©* tea teeaapat«

anaa af thla tarpa ©f arldanoa wonld ha iruporfluoua. Sa# |y
6 vignar# ©n iridano# (Brd ad*) Baa* 1968*

t* If lt la arguad teat tha lattar falla «itela
tha aaaaptiaa t© tha haaraqp mia ahi ah paraita tha Intra«
duotìon ©f afflo lai raparla* tea ahart anawar la teat thla v/]
lattar ta a privata Individuai haa nana ©f tha oharaatarlatloa
af tea afflala! raparla antoraaad by teat oxcoptioru

6.



Se« 5 Wlgmore on B vi dene e {3d Bd.) 811 tt ^
American luplifXudiBSt Seo .1088 tt

United States v* International Harvester OQa 
274 T J .S . 69¿ .

In the letter case, it wee said of a document which bed many 
isore attributes of probative value than the one here dis­

cussed}
w# # * fhe Qovemment relies In large measure 

upon various statements and tabulations con­
tained in a peport of the Federal Trade 
Commission.# I # But it Is plain that 
to treat the statements in this report -- based 
on an eat parte Investigation and formulated in 
the maineriereinahove set forth - - as con- 
atitutlng in themselves substantive evidence or 
the questions of fact here lnvolved# violates 
the fundamental rules of evidence entitling the 
parties to a trial of Issues of fact, not upon 
hearsay, but upon the testimony of persons having 
first-hand knowledge of the facts, ^hoarepro- 
duoed as witnesses and are subject to the teat
of cross-examination.*

(id. at p. 708)
Tfl United Statea v. Indian Greek Marble CQa*

MÉ Bunn« 811 (h.C.E.D.Tenn. 1941)
there were excluded from evidence a 3s tter written by a 
government official and a report of a congressional com­
mittee. The letter contained statements of the government 
official as to the quality of marble on certain property| 
the report of the Committee contaired statements concerning 
leases affecting the property, These were held not to be 
reports within the exception because they were relied on 
for the opinions expressed. See, to the same effect.



H.S. ex rel T.Y.A. v. Heal, 45 Fed.Supp«382, (D.C.E.D*
Tenn.1942)*

Moor® y. Long don« 15 D.C. 127 was an action for 
private nuisance. An official letter from a Municipal Health 
Officer t© defendant advising him of the existence of a 
nuisance on his land was excluded on the ground that* even 
though an official proceeding, It was, as between the 
parties, Incompetent, as res inter alias acta and, as a 
declaration, hearsay. Steel v. Johnson. 115 P.(2d) 145 
related to a budget prepared pursuant to statutory require­
ment. It was excluded as containing opinions and the re­
sults of personal computations by officials. The Court 
cited with approval, Steiner v. McMillan. 195 P.836, which 
excluded from evidence documents from the file of the 
tr.S. Forestry Service. The opinion draws a sharp distinction 
between correspondence and memoranda by a public; official 
relating to public records and public records themselves«

3« Another maimer of stating the same result is 
often employed. Numerous cases held that reports which do 
meet the formal requirements of the official reports 
exception are excludable where they are Introduced to show 
the truth of statements and concisions of the official 
rendering them. In Frankiyn v. Skelly Oil Co». 141 F«(2d) 
568, (C.C.A.1G, 1944) the plaintiff In a negligence action 
sought to introduce a letter written by a gas inspector to 
a Fire Marshal staging that defendant had improperly 
Installed a gas system. The court held the letter was not

8«



inadmissible because It was net m publie doe usent but «ma 
excludable because It contained the opinion of the official 
mho made it* To the bam effect ares

Ilrpliigham v* Pettit* 21 l>*c* 209, (official report of 
boiler inspector excluded) $

l/ M * M M  Ins* y* Miller- 81 F*(8d) 863 , (Ootfbner’s 
death certificate drawing conclusion of suicide excluded)!

(y lope Owner1 a loan Oo* v* Qnradv- 4 A* (8d) 784,
(Appraiser’s report excluded where relied on to show weloef 
jadley v* Boss- 154 Kfcd) 939 (a report of highway patrol* 

»an, made pursuant to law, containing results of investlga* 
tlons based in part on hearsay, excluded in negligence case)*

It is, therefore, plain that, whether on the 
ground that It Is not an official report or on the 
ground that as such report It is objectionable because 
it contains the opinions and conclusions of an official, 
the letter in the instant case would be wholly ina<feaie* 
sible as evidence if offered at trial* It was written

to a private individual by a government official. It

See also

9*



^xpitsats the official* 3 opinion of the results of an 
investigation based in part or la whole ©a hearsay* And it 
is wholly devoid of any Indication that its author had any 
first-hand knowledge of the facts*

0* A final, and equally fatal, defect in the 
preferred exhibit is that,, if believed, it says nothing 
germane to the issues herein and is the refora Irrelevant*
In bl&ef, the Under Secretary states in his letter that

JL.
certain pro-Japanese nationalistic^ organisations coerced 
residents of the Tula Lake Center Into pro-Japanese 
demonstrations, and that 11 it was primarily dus to the 
pressures of these organisations that over 80 percent of 
the citisens eligible to do so applied for renunciation # #** 
If this conclusion be accepted without reservation, it 
cannot be taken as showing that any individual petitioner 
herein renounced under duress or as a result of pressure* 
I'here is nothing to show whether any given petitioner wae 
the recipient or the dispenser of such pressure* Nor does 
it purport to say that there is in the particular group of 
renuncl&nts vho are petitioners here, a single individual 
or even an undifferentiated percentage group who were so 
influenced* And if it did purport to make such a statement , 
the kfcter affords no guide to the question whether the 
* pressure" involved wae audh as to vitiate the act of 
renunciation*

10*
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tPf PETITIONS AHP iTOIBITS GENERAXXT.

Ill addition to the objections relating specif!«
oally to exhibit §2 to the "Supplement a nd Amendment to
Complaint", the entire pleading is subject to a motion to
strike as containing redundant 9 immaterial and impertinent
matters and therefore falling to meet the requirement that
its allegations be simple, concise and direct* (Hulas 8 (e)
and 12 (f), Federal Rules of Procedure.) The body of the
Complaint and the Supplement and Amendment thereto comprise
an inextricable congeries of assertions of ultimate faett
evidentiary matter« legal conclusions snd irrelevant material*
One paragraph« among many« illustrating the intermingling
of ultimate fact« evidentiary matter and legal conclusions
la that marked (a)« starting on p* 13 and continuing to the
bottom of p* 15 in the Declaratory Judgment and Injunction

I P&rm<k.J
action brought on behalf of rgsgs et al. It is impossible« 
even for purposes of illustration« to segregate these three 
elements in this paragraph* It must suffice to say here 
that to answer it and the inference® and conclusions from it 
would require, among other things, a complete historical 
treatise on W* H* A*

Certain of the more striking instances of irrele­
vancy are mere easily isolated* The first paragraph beginning 
on p* 7 and paragraph (g) on p# 8, of the Supplement and 
Amendment to Complaint in t h e ycase admittedly relate
to matters which occurred some time after the effective

«13«. _______  ' .. -______ _



of the renunciations of ell of Petitioners herein* See also 
exhibit 3» a letter from Petitioner’s counsel discussing one] 
of these episodes»

the relevanoe of paragraph (1) beginning on p. 9 
of the same document to any matter properly raised in this 
litigation Is also difficult to traoe —  the question whether ¡ / ^  

an arrangement whereby the recreation club of Caucasian em­
ployees of W* H, It* hired certain evacuees constituted slave 
labor is plainly a matter to be determined» if at all» In some 
other proceeding than this.

Exhibit 1» to the original complaint is similarly 
objectionable* In the first place» it is clearly evidentiary*
The ultimate fact sought to be asserted by its inclusion 
Is seemingly that» after the renunciations were complete» 
Petitioner’s counsel wrote a letter to the Attorney General 
signifying Petitioner’s desire to be reinstated in their 
citizenship status» and asserting that their renunciations 
were invalid* But it is equally clear that, were this 
ultimate fact alleged concisely in the pleadings, any attempt 
to introduce the letter in evidence to support the allegation 
would fail for the reason that the fact sought to be proved 
is irrelevant to any issue in the case*

These pleadings comprise over thirty-five pages
of text, not counting preliminary matter» points and authoritiesj

12
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orders ami lists of petitioners» names. The exhibits 
eomprise twenty five pages« Attorneys for the government 
have estimated that responsive pleadings admitting, denying 
or challenging the relevance of this mass of allegations 
and conclusions would require at least twice as much written 
material. And it is clear that, if this were done, the issues 
in the case would not yet he drawn in such a manner as to 
inform the court or permit segregation of Issues for com­
prehensible argument,

from this state of the pleadings it is, it is 
submitted, clear that the requirements of the federal rules 
have not been met. Authorities establishing this general 
proposition abound* although none have been found in which 
there was Involved so confused a situation as is here 
presented*



Matter evidentiary in character, as opposed to statements of the 
ultimate faots essential to raising a litigable Issue, may he 
stricken on Motion under federal Rules 8 (e) and 12(f).

Southern Pacific Ry. v. Conway. 115 f* (2d) 746, (9.9.A. 5,1540). 
Satink v* Holland Township. 28 f. 3upp. 6? (H.C. B.J.1535) 
f t M M U U  |e£|a^S 88858» i i K i  3U  £&»» 32 r. Supp. 308(d.c . s.d. moov i3*o).

isaate£ T* -MSa.te* £&*. *• sapo* 451

CF.Pllaor v. liaaTlg. 42 f. Supp. 297 (citing
MoAlllatar t , Kuhn. 96 0.3. 87) (D.C. W.D. WlM. 194.2)
p.n.fl.ld 3 . BloaMtl Realty Co.. 1 7.B.3. 42 (D.C. 3.5. 

(B.T. I»?)
Booth yi8|t«rlea^o|p. ▼. General 722*2. O^E,, 27 7. Supp. 268

ailkl.y v. Althalaer. 2 7.B.D. 28$ (D.C. H.D. 1U. 1942)

In Oontazarlttl v. Blimoo. #1332, June 'farsa, 1938, the Feder.l Dictriot
Court for the Middle District of Pennsylvania, after stating the re*
quirementa of Rule 8(e), soldi

"Plaintiff's pleading in the present ease is 
neither simple, concise, nor direct, and for 
that reason it must be stricken off* It contains 
many allegations which are merely evidence of m
essential facts} * * *•*'

And in Curasao T r a d in g  co. v. federal Insurance g o . , Civil fl8-7J* 
Southern District of Hew York, September 25* 1542, the Court saidt

- U



eaaoXuaiOfiS aftd OfidenÜarÿ f«QiS
should net te net out io è ©amplelat whiefc
HuMild te i®iigjsi#ê ©onoJUe, and dirent*11 | w ;

General redundanef end inaeitarlality9 llkwiae* eien tbm f a »  
ee Intermingled with allegation* ef eaae&tiel feet i< to inveir the 
alari t t of the pleading and ult emme? diffiditi fora prosar 
grounds for motion to strikes

I Hâ&a T* 3a Vlibi»a Bo.. U 8  Í** CMS 546 (C.C.A. 6,1941)
BuattXar T« tàialaal Corn. of ¿»«rica. 1 2*. MB* (92 

I ::ie > -< * JJ* nod dpadi
¿Lnllgflaid t> MoeM^L. Malty €ft* » ihomu and other 

m m m  eit̂ H^»PpKpMi}*
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APPLICABILITY OP THIS MOTIOH TO THE HABEAS

Petitioners make the point that motions to strike 
are not ordinarily entertained in habeas corpus actions.
This is conceded. Habeas corpus is a summary remedy; and 
the rules governing its procedure are based on the assumption 
that hearing will follow closely upon the filing of the 
petition. In consequence, the niceties of accurate pleading 
are normally sacrificed t© the overriding necessity for 
speed in determining the propriety of the challenged custody 
of the Individual.

Where, however, the issues are complex, and 
immediate summary hearing is not oontemplated, this looseness 
of pleading rules oasts an unwarranted burden on the trial 
judge. If the parties do not, by simple, concise and direct 
pleadings, present clear and sharp justiciable issues, the 
court must do so for them in order to reach a satisfactory 
judgment. In the Instant proceeding, this would be no less 
difficult in the habeas corpus oases than in those brought In 
equity or on declaratory judgment. Indeed, these habeas 
corpus actions involve more, and more complex, issues than 
do the equity cases, since the power of removal and all 
its subsidiary questions are involved in the former. And 
the actions have been treated by both parties as meriting
full and deliberate consideration, not summary disposal.

-16-



It is submitted* therefore, that the discretion 
of this court may and should be exercised to compel the 
parties to sharpen and simplify the substantial questions 
requiring decision, since the importance and difficulty of 
the oases demand the utilization of every available device 
to reach a satisfactory and expeditious determination*

There Is believed to be no obstacle in law 
to such an exercise of discretion by the trial court*

The Federal Rules of Civil Procedure apply to 
Habeas Corpus proceedings only to the extent that they do 
not conflict with statutory provisions and do conform to 
the previous practice in such proceedings* Rule 81(a)(2)* 

There is no statutory provision precluding a 
motion to strike in such oases* Comparevoases in which 
demurrer to petition has been permitted: Backus v* Owe S am _ 
Goon* 235 F. 847 (C*C*A. 9, 1916)*

The practice in Habeas Corpus is generally 
stated to be that petitions should conform to the rules 
of good pleading* 39 0*1*8* 627* And there is ample 
authority that to plead conclusions, evidentiary matter 
and redundant or irrelevant material violates such rules* 
McAllister v. Kuhn* 96 U® S* 8 7 ; Schultz v. Stacft^bbs 
Lumber Co** 229 F. 920 (C*C.A* Idaho, 1916)j Tabor v* 
Indianapolis Journal Hwn* Co»* 66 1?.*- 423 (0*0* Xnd*, 1895)}

-17-



I

Sovereign Bank of Canada t , Stanley, 176 ?. 743 (C*C.H.Y* 
1910); Wagenhurst v. Wineland, 22 App. D* 0, 356 (1903).

Another rule In Habeas Corpus In the Federal 
courta is that respondent must deny all substantial alle­
gations of the petition or have them accepted as true, 
even though such allegations tax the credulity of the 
court and are seemingly inconsistent or confusing*

Walker v. Johnson. 316 U. 3. 101 
The allegations of the Petition and Amendment 

and Supplement thereto filed herein comprise an Inextric­
able confusion of ultimate facts, evidentiary matter, 
conclusions and irrelevant or redundant assertions which 
render the drafting of a return which meets the require­
ments of Walker v* Johnson, supra. substantially Im­
possible. Moreover, in the instant case, by mason of 
Its consolidation with other cases and because of the 
identity of Issues with cases being brought in equity, 
the necessity for the usual summary treatment of 
pleadings in Habeas Corpus is obviated; end ample time 
for the rectification of pleadings Is afforded.

CQNOI0SIOH

It is therefor© respectfully submitted that

- 18-



I
iBBilfel

this Court has power to and should order the Petitions 
and Amendments and Supplements thereto stricken in all 
four oases now before it in order that pleadings may be 
drafted which will clarify and make certain the true issues 
to be presented, and that the proper determination of 
these matters may be thus expedited*

tail ted States Attorney 
f§t?§ Attorney for Respondent

Whcfc te. cooiM li 
Department of Justice, 

of counsel*

, B .  M? Milt«K  
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