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Eiyoshi Matsuura of 941-3» Sirlnoki-eho » Hiroshiraa-shi»
«Japan» born In beattlo» Washington» on October 24» 19X4» hereby 
appeals from the "Certificate Of The loss Of The nationality Of 
the United States* dated «January 2?» 1953» and the denial to him 
of a Certificate of Identity hereto made and from the denial of 
the Issuance to him of a United States passport for which he had 
appliedjWhich said things were based upon a purported expatriation 
under the provisions of Section 401(c) of Chapter IV of the 
nationality let of 194© by reason of his induction Into and ear* 
Tice in the «Japanese Army from April 4» 1939» to May 4» 1939» and 
dune 7» 1939» to April 10» 1939» and from June 7» 1945» to 
September 17» 1945» and under Section 401(e) of said Act by 
reason of having voted In Japan in 1947©

Attached hereto and made & part hereof» as additional evi­
dence to be considered in connection with this appeal and the said 
motions is the "Statement Of Aiyoshi Matsuura*» the appellant» 
dated thé 27th day of August» 195b©

We request that if any of the documents heretofore submitted 
as evidence on appellant's application for a United States pass­
port or Certificate of Identity or the affidavit herewith submitted



1

2
3

4

5

6

7

8
9

10
11
12
13

14

15

16

17

18

19

20
21
22

23

24

25

26

27

28

29

30

31

32

N S
W
?
A L I  F.

evidence to be considered on this appeal and motion to reopen
and reconsider appellants application for a United State® pass­
port for m y  reason be deemed insufficient in form or in substance 
as to cause m  unfavorable decision to be rendered thereon the 
appellant requests an opportunity to have such deficiency cor­
rected#

the application to reopen the cause and for reconsideration 
of the cause on its merits, for cancellation of the aforesaid 
Certificate Of loss Of Nationality and for the Issuance to appel­
lant of a United States passport as a cltlsen of the United btates 
are made in view of the evidence heretofore and now submitted in 
this cause and also in the light of the applicable rules announced 
in the recent United -States Supreme Court decisions of Feres v# 
Brownell« U# 3#9 7B 3*Gt. 56$» and Nishikawa v, BulXes* U# S*,
7$ S*Ct* 612, both decided on March 31, 195$, and also the rule 
announced by the Court of Appeals for the Third Circuit on April 
11, 195$t In dalbuena v* Dulles> 254 Fed* 2d 379, at 3$1, which 
rules we declare are applicable and controlling In the instant 
case*

By letter dated February 9, 1956, the American Vice-Consul 
at Kobe, Japan, notified the appellant that a Certificate of 
Identity (and, presumptively, a U* 3* passport) was denied to him 
upon the following grounds $ (1) that he had resided in Japan
since 1916 when he was 2 years of age; (2) that he served in the
Japanese Armed Forces; (3) that he voted in a Japanese election 
in 1947» (4) that he had no knowledge of the English language and 
(5) that he exhibited no interest In establishing his G* S* 
citizenship until March 15» 1950, and thereafter failed to couplet 
a formal application for documentation as a citizen of the U* $* 
until January 26, 1953» when he was 39 years of age* We contend
that neither the stated reasons nor any of them operated to de­
prive the appellant of his fundamental "status* of citizenship or
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are hereinafter argued under

tp by the provisions of the Four­
ni* to hint by the ^dus process'^ 
d1 the Constitution* Those issuer 
separate captions, vis*

m m

client Mfts t&jcsn to «Japan whan he
Mo was roared and educated

states in 19^d and %
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tic remm V* X  i  V*"

i$i had to
tr returned
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d no oppor
ted iV Îl Xt Ül m t

e the

ar so the appellent who

of war to return to the united states which m&s the lend of hie 
birth# Me dldnft anticipate the outbreak of war. Government 
are not prone to advise the people of war intentions in advance 
and the Government of «Japan dtdn*t Inform the populace of its in­
tention to initiate war# The appellant was compelled by adversity 
to reside in Japan and after the onslaught of war was trapped and 
had to remain there# Me was 26 years of age at the time and the 
death of his father and llllll it uty to support his alien mother which 
devolved entirely upon him prevented him being able to return#
The 1941 difficulties of procuring transportation likewise made 
it impossible for him to leave Japan# His long residence in Japan 
however, has no relevancy to his right to a 0# S. passport and 
cannot form the basis of a denial to him of that right which is 
inherent in the native born# Mis inability to leave Japan before 
toe outbreak of war and his necessarily prolonged residence there 
cannot form the basis for H deprivation of his citizenship or of 
rights inherent therein# He cannot be so penalised for his
overty M #4 JL inaction or failure to return to th
4*4» W ’Sp W(r A %ik% jL **»p  ̂1 «*» x.* are revealed in his afftd

%1 * # -ifîlêiT# %f$9 no law requiring a n̂stive-
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Em

% 0 yield & foreign residence and to return to the United States 
under pain of expatriation until Sec* 350 of the Immigration and

became effect!vef It is likely that 
ely will be vitiated by judicial decision 

ugnancy to the Constitution which nowhere
rest the native-born of citizenship« The 
; to uphold a loss of nationality in the 

y9 Brownell case where it stretched its Imagination in find** 
injg a congressional source of power to lie in the "regulation of 
foreign affairs11 to justify such a loss*

Because of the hardship Imposed by the anti-oriental laws 
of certain States and the discrimination practiced against them 
by anti-oriental sentiment which restricted them in their occupa­
tions and limited thorn in their earnings many Xssei parent© ware 
forced by difficult subsistence problem© to send their native- 
born children to Japan to be reared# Xt was the usual practice 
for Xssei fatherst when laboring under conditions of economic 
stress, to send their children and frequently their wives to 
relatives or friends in Japan where they could be maintained on 
the parents* or husband1© earning* The joint earnings of the 
parents or the sole earning© of the husbands who remained here 
enabled the children cent abroad to be sustained for less money* 
It is a matter of common knowledge that the Issei preferred to 
send their children to Japan and frequently accompanied those 
children to Japan rather than have their children or themselves 
become recipients of public or private' charity in the United

Abates• Japanese famili«©s, by virtue of their train!ng and
traditicins, solved their econowic hardship problems by sending
th#ir cililiren to relatlves or1 friends in Japan and by so doing
their -t-iurning© here could b# atretchad to support thelr children
aoroiiCfc* Xt was & commondcble solution to an economic problem
induced Vt«? 4>Kj& tii a«««4 m-i r\oy uoe orsexxmluat ion of which they were victims*
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The appellante residenci 
.ag* He was taken there as a 
tduc&ted thè re» He had no'-chance of 
¡tetes, saddled as he was when

n Ja pan %ra$ not of hia own choos
re ichild a■  was reared and
e of returulng to the United
■ C ©<am« of age wlth the burden of
was ia&dmissible tio à * *

by reason of her orient&]L piidljirse* followJLng the death of his
alien father, who died 111 1«lèi wh«&* jjL- V** & vj* sit to pi>an, he w«IS
obligad to support his mi; Utl(?r íind ha ÏÎ X*ihiir the 1 is w >r thi1
opportunity to return t0 th ii Unit#d St àtei*• Howsv<ir t whei *r c»r
not a native-born citia£■? ÿ\ isi tiiken a02*0 l||ll| tcj the ccma try < his
ancestors or elsewhere S, %>r a 1<|»É; or' Short* 1ieriod cif time and
whether th# residence tÎSfire Cl %i Cnused by ii parent or panints 1md
whether it was continued by reason of adversity or chclice,» after
he attained his maJority of 21 years of «i10 in nowise dopa[; JLves
M s  of his fundamental itjab us iif lu S * Cit11senship or of 1siá c<in-
otltutional guaranty of that statue.« Such things bear no rale vane 
whatever to that status or to that guaranty and cannot be construe 
to destroy either that status or that guaranty or any right in-
herent therein or arising therefrom* .he i; >4 to which Congress
has gone is the creation of a disputable presumption of expatria­
tion under 5ec* 402 of the nationality Act of 1940 and the valid­
ity of that presumption is at least doubtful* likewise, the 
provisions of Sec* 350 of the Immigration and Nationality Act of 
1952 divesting dual nationals of citizenship under certain condi­
tions is of doubtful validity* Neither of these provision® Is 
material to the Issues herein*

II*
ippellsnt was first conscripted Into the 
%*m«iied to serve therein from April 1, ‘ 

m «June 7, 1939, to April 10f 1939, a:
CO*

conscrit forced to serve from Juno 7, 1945, tc
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l%u« m e  xy*> service 
1939 nor 194*5 service 
ory for Musi nationals"• 

Ttm so-called Musi nationals* la Japan were subject to such 
«ilitary training sad duty and wart required to submit thereto 
under threat of punishment for a violation of the law*

The United States recognised that our own cit1sens who, by 
the law of japan, were deemed also to be nationals of Japan were 
subject to ths draft laws of Japan while in Japan« Our own 
Government was responsible for allowing Japan to impress our own
gw i  It* V Jb WIsons into its a m ed forces by recognisslug tlis absurd status

"dual nationell*ty" and by adotting the view t>hafc our citisons
in Japan who were deemed to poaseas dual iiationiility must obey
the; laws of j&pan while on Japansae soil* Our €lovtmment,

OU£ ; tifiOHOtic chans.els ou¿ht to bave infoti&@d the Japans s?
icnt, that our citIsens h&d a single nati /»V VV *¿2 ̂  4 fa  V t  a S1&&&V/ and all<
only to the Cultod Statad and to Inform it that It must
rest our1 citizens into ita armed forese, but It failed '

Also it: ought to have notified our own citisens conte®
: vis! to Japan ,hey were not sub jset to being ini’

pressed into the J 
intervene on their
l Sii

ama
0 0«

ed to do so# wo<ut is eve
own citi:« ¿ m o  <̂ kAse servan
eve that because tlicy war
. comply 'hi 4 ♦» V* ff W JS ** ivi«. vi»*# laws of
4 mmmgt t* Aijfc. viiwv vM*/ ■#: ta ¿a, - f gS i*H ill? an*jse con
In subs effect

gnition j duiil citi
********** V  *| !% r< fe V- n

apanea* arsed forces and that our Consuls woul< 
behalf to prevent their conscription, but it 

la even worse, it shirked its own duty to 
hose servant it is by leading our eitlseits to 

deemed "dual nationals" that they 
pan while there and that included
1*4 «ft 4 if jfttaffK A

r Government, largely through
Ffcs&lk't at a <&- ftA'Iftjl’fHti
»if f # In which■our citlsans 

c quiesced in thoir be ini

►6—

«su.
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: v/ <Ìt ii L*11 oxiS p Lode H#* 1*0» of hay 19 » «LÿUXf spicilying that a
nationax wno xivas in th# country: claiming msi as. a national
that country an alx ©giancei which X êà par amount to his alle gl a:
to tha d * d*/• The btate depart« » however§ was not alone
its fallure to protact our* own citis©ns aoi*!Oad„ and from tain

y-fj a itie
® « til ôJT recognising the spuriot

status of éuâl nationality ô.ji4 of holding that those deemed to 
possess dual nationality must obey the laws of the foreign power
while phya 1 ĉ 
a# stated in
'̂Tr 4S& '% ’’fN Pi èS 4é.Æ:mm Jkvt II» m \

\ JL lì  ̂-w *jj. «X' JL 0 £» X C* v - JL OÜ JE »1*. w* 1
72 s * et• 950 «tt
tate liepiilium¡mt

he Congress 1|p€ si
raosly recoil_ .d gave a kind ©f illegitimate validity to
the absurdity called duai nationality despite the .£ act that 
Gongrese» in E*b* 199v % iit-1 s & USCH ©ce* dOO» 1940 od® } $ Âct 
of July 271 loO>S| o* 2 4 9y hues* If 15 Shat* 2231 which nevai* has 
bean repealed» expressly disavowed the claims of foreign govern* 
monta that our citizens ana their subjects and disavowed their
claims to the allegiance of emigrants to this country who have 
expatriated themselves from foreign lands and expressly re* 
pudiated the claims of foreign governments to the allegiance of 
the native-born descendants of ©migrants to our shores*

The Continental Congress conferred upon Lafayette and his 
descendants United States citizenship and, so far as counsel 
knows» it is the only instance in which this country has con­
ferred citizenship upon n particular person and m s  descendants* 
Eights of U* L• citizenship have been exercised by at l$ast one 
descendant of Lafayette» who was a citizen of France and a $fdual

T



1
2
3

4

5

6
7

8
9

10
11
12
13

14

15

16

17

18

19

20
21
22
23

24

25

26

27

28

29
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XXlS t p conseriptlon

*9 *u*m-VÍce therein f r0i Jun# 7, 1945
íiót* a voluntary m®tter« It was c
ItlSL*4 A nal to res pond or face the c
the cIvil authoriti#s snti uj.txm.at
authorltles 1fk time Jspan for
Japan % V ’¡L ¿s4- v,./'1 Ous for their ha
voice ainst conscript
in a totalltarían C O tííl "fe y to whoa

H n  4 ri*¡»€93-*>*%» w«i>uns, h.© was subject",
Oourt && 4 n 9 *íl MisIsjLicawa ¥» Dulles

delivery over to the military

judicial t
VIA ÍSW Walk f f

© evidence herein discloses that the api »11ant
ted to evade conscription and to defer induction but it wai 
$• His f ear of swift and sure punishment for a. refusal 
mlt to Induction compelled him to comply with the Japanese 
law hence it was excusable as an act of duress and did not
MtS

m *
If a U* $♦ citizen who possesses only the citizenship of the 

U* 3* foes to a foreign country and there voluntarily participates 
in a political ©lection of that foreign country he expatriates 
himself* See: Peres ?, Brownell. 78 S«Ct* 56#t so deciding 
under the provisions Sec* 401(e) of the Nationality Act of 1940« 
(The rule does not apply, however, if tbs voting is caused by 
duress«} The Perez decision finds jLx «Let ation in the fact that
the statute penalyzing a citizen by depriving him of U« 3« citizen 
ship for voluntarily voting in a "foreign election of significance 
politically in the life of another country" lies within the power 
of Congress to enact because Congress is empowered to "regulate 
foreign affairs" and such voting by a citizen causes "emfe&rrassaien

8-
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In the conduct of our foreign relations** However, no such am* 
barrassment arises when a dual citizen votes in a foreign election 
for such voting cannot embroil this country in a dispute with the
foreign country*

the rule here applicable Is that If a U* S* citizen who 
>oss@sŝ  "dual* nationality goes to the country where he la deemed a 
national of that country and there exercises rights of nationality
In that country.he does not thereby renounce or lose his U* 3» 
citizenship* See Jalbuena v* Dulles« 254 fed* 2d* 379» at 
page 3&1» decided on April 11» 195#» and distinguishing the rule 
applicable to dual nationality cases from the rule applicable to
persona of a single nationality* That decision statesi

"The United States recognises that a person may 
properly be simultaneously a citizen of this country 
and of another* neither status in itself or In its 
necessary implications is deemed inconsistent with 
the other*••*«The concept of dual citizenship recognises that a person may have and exercise the 
rights of nationality in two countries and be sub* 
ject to the responsibilities of both* The mere 
fact that he asserts the rights of one citizenship 
does not without more mean that he renounces the 
OtheTi** *•"

Further we direct attention to the fact that the appellant’s 
voting in Japan in 1947 was not in a "foreign election" within the 
purview of Sec* 401(e) of the nationality Act of 1940 but took 
place when and while Japan was an Allied occupied country* In 
addition, his voting was caused by the persuasion and pressure of 
SCAP and the Allied military authorities and by the Hiroshima 
municipal authorities* He feared to disobey the injunction re­
quirement to vote and believed he must comply with it to avoid 
being deprived of rations which then were essential to his sur­
vival*

If*
There is no legal requirement that a native-born citizen must 

possess a knowledge of the English language* The fact that the

-9-
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aish may to® somewhat rudimentary is

S.®

iatf s kawltdg# of
attributed to advereity and lack of opportunity to learn it. 
*lv it cannot be distorted into a legal reason to deprive 
hia "status* of citizenship or to constitute a waiver of 
uaranty" of citizenship, A great many Americans are illiter- 
sofar as the English language is concerned. A great number 

.. « „ rt caneration American born citizens and their alien parents, 
ot occidental as well as oriental extraction, have never learned 
English or troubled themselves very much about acquiring that 
knowledge. (Only aliens seeking to be naturalised, upon whoa our 
naturalization laws operate, are required to learn a smattering 
of English in order to become recipients of what actually is 
nothing more than a "conditional" citizenship through ths naturali­
sation process. Mo ouch legal requirement ie imposed on the 
native born. We appear to have the right to be born, to grow up 
and to die ignorant of our mother tongue English which, Itself, 
is a foreign importation. Perhaps we should all bs versed in one 
or more Indian tongues. It is not long since that no such re- 
auireaent of knowledgeablenesa in English waa imposed on those 
seeking naturalization, moral character, Industry and attachment 
to our government being deemed to be of superior importance to 
mere literacy in English.) Further, a large number of cur native 
born cannot qualify for fluency or versatility in English and ths 
actual number of those In our midst who possess a comprehensive 
knowledge of English probably is limited to a very few. There are 
few William Shakeapearea and few Moah «abaters, if any, on earth 
today and the reat of us are run of the mill, literacy, however, 
has no relevancy to the eitisenship of the native bora or to the 
rights which inhere in citizenship or spring therefrom. In con­
sequence, we insist that appellant»s lack of an adequate knowledge 
of the English language (by which the Vice Consul swat have in­
tended the American lingo), asserted in the Kobe Vice-Consul's

■10-
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letter of February 9» 195b, aa one of the reasons for denying him 
a pa#apex*t was wholly erroneous*

The appellant»*» asserted failure to exhibit an interest in 
establishing his U* £• citizenship until Marsh 15» 1950, and 
thereafter failing to complete a formal application for documenta­
tion as a U* 5* citizen which were additional reasons stated in 
that letter as grounds for denying him a 0* S# passport have no 
relevancy whatever to his right to receive a b* $♦ passport* 
the various U* 8* Consuls» denials to citizens* application® for 
passports on various reasonable and also unreasonable grounds put 
the brakes on the filing of applications for passports* The Con­
suls * requirements arbitrarily placed upon the applicants to pro­
duce documentary evidence which was cither unobtainable or diffi— 
cult to obtain by reason of the war and the ravaging of Japan and 
a reluctance on the part of some of the Consuls to attach credi­
bility to the assertions of applicants convinced many citizen» it 
was useless to apply, The NlzhlHawa case, along with others, 
brought some of these matters t© light and has caused the consul» 

to revise their requirements.
The appellant1® native—b o m  citizenship Is not only a funda­

mental »»status*, preexisting the Constitution itself, but is also 
a Constitutional »»guaranty1** There is not an lota of evidence 
in the record, or obtainable which would demonstrate by »»clear, 
convincing and unequivocal* evidence that ha voluntarily re­
linquished his pre-existing political »»statue n or waived his 
constitutional ^guaranty* of U* 8. citizenship* We point out also 
that there was neither n legal nor a ¡ssoral duty incumbent upon a 
native-born American citizen to exhibit an interest in establish­
ing hi® citizenship to the satisfaction of an office of the Govern 
sent or to complete a formal' application for documentation as a 
U* $* citizen until and unless he can or may decide so to do, at 
least until Sec* 35® of the Immigration and nationality Act of

C
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1952 became effective» He was free at least until then to do so
when and as he please# and his status was not dependent on State 
department rulesf whimsy or expediency» All Inability or failure 
to obtain sufficient evidence of his citizenship to satisfy an 
agency’s request up to 1952 does not destroy his status or rights»
A cltlzim*s failure to apply for and complete an application for 
such documentation within a specified time prior to 1952* whether 
due to his caprice or inability, does not and cannot constitute a 
valid ground* legal or moral, for the denial to him of his right 
to a passport» It is doubtful if such duties can be cast upon 
citizens since the 1952 Act because of constitutional reasons» The 
appellant * s failure to apply for such documentation and to complete 
his application therefor were dependent upon circumstances over 
which the appellant had no real control, as adequately explained 
in his affidavit of August 2?, 195d»

I#
there never was a legal or moral right lodged in the State 

Department and its agents to deny a claimant to citizenship the 
right to return to the United States to establish that citizenship* 
If the State Department doubted a claimant’s status it speedily 
should have paved the way for him to return to appear before a 
competent judicial tribunal to test the Issue inasmuch as it la 
not within its province to decide judicial questions* the execu­
tive practice of denying the citizenship status and the constitu­
tional guaranty of that status to claimants and the resultant 
blocking of them from returning because of conscription into the 
Japanese forces until the Supreme Court decided the ffIchikawa ease 
was a gross violation of law* The State Department in fact not 
only usurped judicial functions but also arbitrarily suspended the 
Constitution as to these unfortunate citizens and thereby not only 
violated the Constitution but irreparably in lured those citizens»

-12-
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The enforcement of & Department1& policy which was contrary to 
law was, in essence and substance, a fora of criminality for which 
unfortunately9 the Government goes unpunished and the victimised 
citizens whose servant the Government is have no recourse* Ho 
monetary damage© are awarded the injured citizens and as there 
does not exist any conceivable remedy for lost rights the loss of 
personal rights of such citizens is an Irreparable loss. Bad Con*» 
gross enacted a law compensating citizens for governmental viola­
tion of their rights, which it long ago should have enacted* 
governmental agencies would shy away from abridging the rights of 
citizens and resolve all legal doubts in favor of claimants- to 
citizenship and in cases of serious doubts let the judicial tri­
bunals determine whether a citizen1® status or rights had been 
lost or waived.

Conclusion
In the Pares case the Supreme Court decided that "Congress 

can attach loss of cltis«n8y.p,,oia3LjaS--.i-mnMCUettCit-QÎ conduct, 
% n m m û  in voluntarily*« citing Mackenzie v. Mara.. 239 V.S. 299» 
311—31-2.

In the Perez decision the Supreme Court declared:
Whatever divergence of view there may be as to what 
conduct may, consistent with the Constitution, be said 
to result in loss of nationality* cf. Perez, v. Brownell.
7# S.Ct. Jli* it is settled that n& conduct results in 
expatriation unless the conduct is engaged in voluntarily.

344 C.o* 133» 73 b.Ct. 133» 97 X**E*d*

In the Blahikawa decision the Supreme Court decided that in 
all expatriation case® under all the subsections of Section 401 
of the nationality Act of 1940 the burden of proof rests upon the 
government to prove expatriation by "clear, convincing and un­
equivocal” evidence* in the following language:

"In Gonzales v. Landon. 350* D.S. 920, 76 S.Ct. 210*100 
X»*Üd." "èo©,” 'we «ei'd 'the rule as to burden of proof in 
denaturalization cases applied to expatriation cases 
under Section 401( j ) of the nationality Act of 1940.
We now conclude that the same rule should govern cassi 
under all 'the subsections ~or Section' tItalics
supplied.)
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th® fiCtS t© b® thfit th® appellant'S
Induction Into the Japanese Army and bis service therein took 
place in wartime Japan while and when circumstances prevented him 
from returning to the United States* He was powerless to prevent 
his conscription because or the coercion or the Japanese civil and 
military conscription laws and the Japanese authorities. His

W- Z

that if he disobeyed or rests 
punished by the authoritis

Ifasi ■ Vk fad* is would be 
'ace being im-

prisoned by the civil authorities or ©unished by the military
authorities 1were well founded fears. His submitstlon thereto was
the direct a.nd proximate result of duress and hisi fear of punish**
ment and, In consequence, hi® submisaIon thereto as a matter of
law and as a matter of fact did not constitute axi act of expatria
tlon under iaction 401(c) of the let-tonality Act of 1940«

W® submit, also, that the appellant*« voting in Japan in 
1947 was not voting in a "foreign election* within the meaning of 
Sec. 401(e) of the nationality Act of 1940 but took place while 
Japan was an occupied country. Further that voting was caused by 
the persuasion and pressure of SCAF and the Allied military 
authorities and the municipal authorities in Hiroshima and he 
feared penalties would be Invoked against hi® if he didn’t partici­
pate and also that a failure to vote would result in loss of 
rations which then were essential to sustain his life. In con-* 
sequence, fell voting also was Involuntary and the product of 
duress and did not constitute an act of expatriation on his part.

We submit that the evidence is conclusive that the appellant'ft 
induction into the Japanese Army and his service therein and his 
voting in 1947 were wholly involuntary and did not as a matter of 
law or as a matter of fact constitute expatriating acts on his 
part and that appellant's cause should be reviewed in the light ©f 
the Perea. Hishlkewa and J< 
in his favor*
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Wherefore, appellant requests that his motions to reopen the 
cause and for reconsideration thereof he granted and that hie 
appeal be sustained and that a United States passport issue to 
him*

Bateds October ^  * 1956«

fayne M«* Collins 
1300 Kill® Tower 
San Francisco 4» California 
OArfield 1-562?

attorney for Appellant Kiyoshi Matsuura
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