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FOREWORD

The Institute of Industrial Relations is happy to present this
volume, the third in a series of training packages completed under the
terms of a contract between the State of California and the University
of California, Los Angeles. With funds provided to the State by the
federal government, the State asked the Institutes at UCLA and
Berkeley to assist in the training of state and local public managers
and employees in the conduct of labor relations. A major portion of
our role is to prepare and provide training materials. This manual
deals with collective bargaining contract administration in the public
sector.

Once ratified by the employee organization and adopted by the
legislative body, the public sector collective bargaining agreement
amends, supercedes, or supplements the rules and regulations
governing employment. It is a bilateral undertaking which replaces
the unilateral practices of the past. As a result, the administration
of the contract arising from the collective bargaining process is also
a bilateral undertaking placing new responsibilities on public
management and public employee organizations.

In addition to the parties to the contract, contract administra-
tion may involve third parties who, in this manual, are referred to
as "third-party intervenors." These would include arbitrators called
upon to interpret the agreement, employees covered by the agreement,
and, uniquely in the public sector, the taxpayer/voter.

The issues in contract administration originate in the ongoing
collective bargaining process, which may, in fact, antedate the actual
signing of the contract. Negotiations preceding and leading to the
development of the collective bargaining agreement directly affect
the interpretation of the contract, as does past practice. Moreover,
after the contract is signed, there is a continuing obligation to
bargain in order to make day-to-day adjustments to the contract and
resolve problems not covered in pre-contract negotiations or in the
written contract.

Effective contract administration, then, requires a thorough
understanding of the contract itself, the enabling collective bar-
gaining legislation, and the precedents used by the courts in
interpreting the obligations of the parties in their collective
bargaining relationships.

It is our hope that this manual will be useful to practitioners
charged with the responsibilities of contract administration, and
that the conceptual overview provided will aid students in better
understanding the field.

June, 1976 Frederic Meyers
Acting Director
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INTRODUCTION

ELEMENTS OF COLLECTIVE BARGAINING

CONTRACT ADMINISTRATION

The process of collective bargaining contract administration can be

analyzed or described in various ways. In this training manual,

considerable emphasis is placed upon discussion of some of the key

issues the practitioner faces in administering a contract. In

addition, an overview is included of the administrative process

and the techniques of its implementation.

The materials contained in the appendices following the tabbed

sections of the manual provide valuable reference and background

information on the topics covered in each section. This approach

taken to this subject is then organized as follows:

First an overview is given of the administrative process.

Contract administration is defined, and its players, tools,

and processes are described.

A comprehensive discussion follows of the key issues in

contract administration, dealing with the basic questions--

the duty to bargain, bargaining history, past practice,

and fair representation.

Finally, some practical observations are offered on

preparing to administer a contract.



In all of these topics reference is made to decisions of arbitrators

and to court rulings. The interpretations presented in most cases

represent current opinions of authorities in the field. Where

practicable, referenced cases, statutes, and awards have been

included to allow the reader to make independent judgments. It

is hoped that in this sense the manual will be helpful.
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TAB A

CONTRACT ADMINISTRATION: A DEFINITION AND

THE AUTHORITY TO ADMINISTER

Contract administration is the process by which the collective

bargaining agreement is interpreted and translated into acts of

compliance. Bilateral in nature, it develops out of the adversary

relationship which is established between the parties in contract

negotiations. As such it utilizes a variety of techniques and

organizational forms in resolving conflicting claims over the agree-

ment's interpretation as well as its implementation. Contract

administration, then, is the means by which the objectives of the

collective bargaining relationship are in large part fulfilled.

The authority to administer a collective bargaining agreement in

California's public sector arises from two sources. The first is

found in the state's collective bargaining enabling legislation,

which sets forth the underlying rights, obligations, and authorities

of public management and public employee labor organizations in their

collective bargaining relationship. The second source applies these

same rights, obligations, and authorities to the terms and conditions

of employment. It is the contract itself.

It is apparent from the interrelationship of these two sources of

authority that any difference in statutory authority may substantially

affect contractual authority. Given this and the fact that California's
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public sector is governed by a number of collective bargaining laws,

it is important to review this legislation, In doing so, insight is

gained in determining the limits and the thrust of the statutory

authority in each segment of the public sector.

I. CALIFORNIA PUBLIC SECTOR LABOR LEGISLATION

At the present time--in the absence of comprehensive legislation--the

majority of California's public employees are covered under three

separate collective bargaining acts: Employees of state government

and higher education are covered by the George Brown Act.-/ County,

city and special district employees are covered by the Meyers-Milias-

Brown Act (MMBA). Teachers and classified personnel in K-14 school

districts are covered by the Educational Employment Relations (Rodda)

Act (EERA). -/

1The weakest of the state's bargaining laws, the Brown Act, explicitly
does little more than allow for organizations to represent their
members and to meet and confer in good faith. (See Arthur Lipow V.
Regents of the University of California 1st CA 1975). It does not
require the parties to enter into written agreements, although such
agreements would be binding. (See Glendale City EmpZoyees Assn. v.
City of Glendale in appendix). Also, as the act does not provide for
exclusive representation of bargaining units, no organization has
succeeded in negotiating a comprehensive contract. For this reason
attention is not concentrated on the Brown Act in this work, although
theoretically the discussion here is applicable to the Act.

2See Appendix: Meyers-Milias-Brown Act; George Brown Act; Labor Code
Section 1960 et seq (Fire Fighters), Senate Bill 160 (EERA).
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In addition to these three major pieces of legislation, certain tran-

sit district employees are covered under separate sections of the

Public Utilities Code.-! Furthermore, local government fire fighters

who are covered by the MMBA are also covered under special sections

of the California Labor Code.4/

The differences between and among these various pieces of legislation

seem to defy logic or any apparent reason. Transit district employees

under the PUC, for example, have been found by the courts to enjoy

collective bargaining rights". . . comparable to that existing between

a privately owned public utility and its employees."-5

As a result, a labor organization representing transit district

employees has the right to negotiate a union shop agreement and the

right to strike. Both of these rights would be denied the same

organization representing bus drivers of a municipality or of a school

district. In a school district, that organization could negotiate an

agency shop agreement under the EERA, whereas in the municipality,

under the MMBA it could not.-/

3See California Public UtiZities Code, Chapter 10.

4See Supra, note 2.

5Alcaneda-Contra Costa Transit District v. AmaZgamated Transit Union
1st CA 1972.

6See appendix: City of Hayward, et aZ vs. United PubZic EmpZoyees
Local 390, SEIU, AFL-CIO 1st CA 1976.
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Provisions for union security and the right to strike will have an

effect upon the union's ability to assume the financial burdens of

contract administration, and may also influence the manner in which

it resolves conflicts in the administrative process. The differences

in the existing legislation in this regard are not, however, limited

to these areas.

For example, in terms of their direct impact on contract administra-

tion, PUC transit employees have the rights of private sector employees,

but the law has not established an administering agency similar to the

National Labor Relations Board. Such an agency is provided, however,

under the EERA in the form of the state-funded Educational Employment

Relations Board (EERB). The board's activities are guided by detailed

recognition procedures and specific unfair labor practices spelled

out in the EERA, statutory language which is not included in the PUC,

the Brown Act, or the MMBA. The board also has authority to determine

appropriate bargaining units, modify them, hold elections and de-

certification elections, and its orders, are enforceable in the courts.

Under the MMBA, a local agency can establish an administrative body to

perform functions similar to those of the EERB. However, since only

four counties have done so, it would appear that local option is not

an effective means of obtaining this type of administrative regulation.

Without such a board and absent arbitration agreement, matters which

would normally be dealt with administratively can only be resolved
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through the more costly and time-consuming process of court action.

(In a recent ruling of the 1st Appellate Court, it was also held that

MMBA agencies could not delegate authority to binding arbitration where

the matter in question was governed by City or County Charter provi-

sions. The case is now on appeal to the California Supreme Court. See

San Francisco Fire Fighters Local 798 IAF, AFL-CIO v. City and County

of San Francisco 1st CA 1976.)

Differences affecting contract administration also exist in the areas

of scope of bargaining and impasse resolution. In respect of the

latter, the EERA contains detailed provisions for a state-financed

fact finding procedure, a feature which is not mentioned in either the

PUC or MMBA provisions. As to the scope of bargaining, court interpre-

tation of PUC provisions and the MMBA language follow the language of

the Labor-Management Relations Act governing the private sector. The

LMRA defines scope of bargaining as including "wages, hours, and other

terms and conditions of employment." This broad definition would

appear to be to be limited to certain specific issues under the EERA.Z7/
Thus, while the EERB and the courts may rule otherwise, scope of

bargaining would appear to be an area clouding contract administration

in school districts until definitive rulings are handed down.

7See Appendix: Section 3543.2 EERA (SB 160). The reader is also invited
to draw further comparisons with the MMBA, the Brown Act, and Fire-
fighter Labor Code provisions also included in the appendix.
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II. SIGNIFICANCE OF STATUTORY DIFFERENCES

The points mentioned above do not cover all of the differences which

exist between these various pieces of public sector labor legislation.

Some of them, such as the public hearings on proposals for negotiation

required under the EERA, are discussed later on. From what has been

explored so far, however, it is clear that there will be significant

differences in the process of contract administration as applied in

the various sections of California's public sector.

While speaking of the "significant differences" among these various

laws, it must be remembered that the overriding purpose of all these

statutes is to apply the collective bargaining process to the public

sector. Thus, although there may be differences in approach and in

substance, the problems and types of issues to be dealt with will be

similar. Accordingly, we can then speak of concerns which are common

to all the various segments of the public sector in contract administra-

tion.

III. THE "RELIABLE IF ANALOGOUS AUTHORITY"

The assumption that there is a "common concern" in contract administration

based upon the shared purpose of the various public sector statutes has

been supported by the courts. In Lipow v. Regents, the First Appellate

Court said it would "look for guidance" to the MMBA in interpreting

the limited provisions of the George Brown Act as the MMBA was a



A-7

it... companion chapter." In terms of developing guidelines for the

administrative function itself, however, the California Supreme Court

decision in the now famous Vallejo8/ case is of much greater importance.

In the Vallejo case, the key problem was what constituted bargainable

issues under the Vallejo City Charter, which the Court viewed as

patterned after the Meyers-Milias-Brown Act. But the most significant

point of its ruling was not how it finally decided on the issues. It

was, rather, that it was guided by the decisions of the National Labor

Relations Act in reaching its conclusions.

The Court said ". . . because the federal decisions effectively reflect

the same interests . . . the federal precedents provide reliable if

analogous authority on the issue." (emphasis added) It then went on to

say that, "Although we recognize that there are certain basic differ-

ences between employment in the public employment negotiation on

wages, hours and working conditions just as in the private sector

demonstrates that the Legislature found public sector employment rela-

tions sufficiently similar to warrant similar bargaining provisions."29/

8See appendix: Fire Fighter Union Local 1186 v. City of VaZZejo,
Cal. Supreme 1975.

9See Appendix: Labor Management Relations Act of 1947.
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The net effect of this decision was to attach to the MMBA, in the words

of the Court, "a whole body of federal law" which is to be used in

interpreting the state statute. It is, then, from these federal prece-

dents that contract administrators should draw guidance. They should

draw further guidance from the federal precedents involving union

security, the "federal model" which the First Appellate Court invoked

in this area subsequent to Vallejo.-1/

How the State Supreme Court will rule on the ERRA remains to be seen.

However, given its ruling in Vallejo and the Appellate Court rulings

in regard to PUC Transit workers--the Lipow v. Regents case and the

Hayward case--it appears that to the extent there is similar language

and similar purpose, the EERA will also be governed by these federal

precedents.

IV. CONTRACTURAL AUTHORITY TO ADMINISTER

As indicated earlier, the contract itself serves as one of the two

sources of authority to administer a contract. For the labor organi-

zation, it is the immediate source of recognition in the work place.

For both management and labor, it delineates their respective rights

and obligations under its provisions.

10See Supra Note 6.
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The authority extended by the contract has its legal basis in the

fact that it is a binding agreement. Enforceable in the courts, it

grants to the respective parties the authority to exercise their

rights and it demands specific acts of compliance with regard to the

contract terms.

The right to enter into a binding contract is affirmed statutorily

in the EERA. This right is not mentioned in the MMBA, and was not

confirmed by the California Supreme Court until the recent decision

in Glendale City Employees Assn. v. City of G11endaZe.-/

In the Glendale decision the Court held that "a memorandum of under-

standing, once adopted by the governing body of a public agency becomes

a binding agreement." It went on to say that the courts should "....

treat labor-management agreements whether in public employment or

private as enforceable contracts which should be interpreted to execute

the mutual intent and purpose of the parties."

This latter statement touches on an extremely important point with

regard to the authority of the contract. That is, in stating that it

is the role of the court to enforce the "mutual intent" of the con-

tract, the court uses the contract itself as the authority in

interpreting the actions of the parties. Furthermore, the statement

See Appendix: GZendaZe City EmpZoyees Assn. v. City of GZendaZe et
aZ, Cal. Supreme 1976.
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acknowledges that it is the duty of the court to uphold the agreement,

unless it is precluded from doing so by law.

V. STATUTORY LIMITS ON CONTRACTURAL AUTHORITY

As can be inferred from the above comments, the contractural authority

of the parties is limited not only by enabling collective bargaining

legislation, but it is subject to control by other sources of law

as well. An important case in point is the Appellate Court decision

in Henry Grier et al v. Alameda-Contra Costa Transit District.12/

In the Grier case the court was asked to rule on a contract provision

which allowed employees to be fined for tardiness in excess of what

is permitted by the California Labor Code. Since the Labor Code made

no mention of this provision applying to public agencies, the court

was also asked to rule on the application of state statutes to public

agencies when this is not specifically stated.

In its ruling the court upheld the plaintiff in no uncertain terms.

On the applicability of the statute is stated: "Governmental agencies

are excluded from the operation of general statutory provisions only

if their inclusion would result in an infringement upon sovereign

governmental powers." (emphasis added) As it did not find this

See Appendix. Henr7y Grier et al v. Alamtieda-Contra Costa Transit
Pist. 3d CA 1976.
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instance to be a case of such infringement, it then ruled that the

parties were "without authority to agree to any provision in violation

of Labor Code Section 2928 prohibiting the deduction from wages of

an employee coming late to work in excess of the proportionate wage

that would have been earned during the time actually lost."

It appears this is the first time that a higher California court has

ruled on this question of the primacy of general statutes over the

statutory right of contract in the public sector. The implications

are quite broad. If this approach were to be extended to the rulings

of the courts in constitutional matters, then any contract that does

not include the due process provisions which the California Supreme

13/Court ruled as mandatory in its Skelly decision-3 would be held to

be invalid in the area of disciplinary procedures. Moreover, to the

extent that the absence of due process represents a deprivation of

constitutional rights brought about by a bilateral contract, both

management and the labor organization could be named in suits

challenging this denial.

SUMMARY

In this section we have defined the process of contract administra-

tion and discussed the statutory and contractural authority of the

S3ee Appendix: John F. SkeZZy v. State PersonneZ Board. Also, the
reader is referred to the section of this manual dealing with fair
representation.
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parties to administer their agreement. In doing so we have stressed

the differences in the enabling collective bargaining legislation

and the complications of applying any single standard to the various

segments of the public sector. Even so, we have pointed to the

rulings of the higher California courts who have drawn their guidance

in interpreting California's laws from the federal laws governing

private sector labor relations. We suggest that public sector con-

tract administrators draw their guidance from that source as well.



APPENDIX TO TAB A

Meyers-Milias-Brown Act; Brown Act
Labor Code Section 1960 (Firefighters)
Senate Bill 160 (EERA-Rodda)
City of Hayward v. United Public

Employee Local 390, SEIU
Firefighters Union Local 1186

v. City of Vallejo
Labor Management Relations Act, 1947
Glendale City Employees Assn.

v. City of Glendale
Henry Grier, et. al.

v. Alameda-Contra Costa Transit Dist.
John F. Skelly v. State Personnel Board



Revised Employment Relations Laws:
Local Government, Schools, State

(I<itar%\ tol.,: Tue Meycr:\Jilias-Brown (loca:l g8oern-
nielt) and WVintonl (public sclools) Acts and Governniciit Code
Sections 3525-3536 (state employees) were changed in 1972.
Iliintcd belowv are thc tlhrec laws, with all amendmcnts as of
Ma14rch 7, 1973, the date thte 1972 session changes become
effectivc. Also included for the rcader's convenicnce -!re the
unchanged Labor Codc Sections 1960-63, which prohibit
strikes of firefighlters in state' and local goverinmenit em-
ployment.)

LOCAL GOVERNMENT EMPLOYEES

Mlfeyers-Milias-Brown Act (1968), as amended in 1968,
1969, 1970, 1971, and 1972. Effectivc January 1, 1969.
California Government Code Sections 3500-3510. The MMB
Act is the amended (1968) versioni of the former George
Brown Act (1961).

3500. It is the purpose of this chapter to promotc full
communication betwcen public employers and their employ-
ees by providing a reasonable method of resolving disputes
regarding wages, hours, and other terns and conditions of
employment betwcen public employers and public employcc
organizations. It is also the purpose of this chaptcr to promote
the improvemcnt o; personnel management and employer-
emp!oyce relations within the various public agencies in the
State of California by providing a uniform basis for recogniz-
inig the right of public employees to join organizations of their
own choice and be reprcsented by such organizations in their
cmployment relationships with public ageicies. Nothing con-
tained herein shall be deenied to supersede the provisions of
existing state law and the chartcrs, ordinances, and rules of
local public agencies which establish and regulate a merit or
civil service system or which provide for other metilods of
adnminlistering employer-enployec relations nor is it intended
that this chapter be binding upon tho'se public agencies which
provide procedures for the administration of employer-
employee rclations in accordance with the provisions of this
chaptcr. This clhapter is intended, instead, to strengthen merit,
civil service anid other methods of administcring employer-
employcc relations through the establishment of uniform and
orderly methods of communication between cmployees and
the public agencies by which tlhcy are employed. (Amended
1972.)

3.501. As used in this chapter:
(it) "Employee organiization" miemis any orga 'liiza;n

whiiclh includes employces of a public agency anid which has as
one of its primary purposes represcnting such emnployces in
tlicir relatiolls wvith that public agency.

(b) "Recognized cmployee organization" means ai em-
ployce organization wvhichi has been formally acknowledged by
the ptublic agency as an employee organization that rel)resents
employees of the public afrency. (Added 1968.)

(c) 1'xcept as othenvisc providcd in this silu(livision,
."public agency" mieans cvcry governmental subdivision, cvcry
listrict, evcry public anid quas;i-public corporation, evcry pub-
lic agcncy and public service corporation and every town, city,
counitty, city itnid county and municipal corporationl, whether
incorporated or niot andl wlhether chalrtered or iiot. As used in
this chapter, "public agency" does not mcan a sclhool district



or a coutity board (f edCAution or a c-ounty superintencdenit of
schools or it personncl cominission ihi a school district having a
merit system ats provided in Chapter 3 (commencing with Sec.
13580) of Division 1C of the Education Code or the State of
Californi.a. (Amen(led 1971 .)

(d) "Public employe" nmcans any persont cmploye(I by
any public agency, includling employetes of the fire depart.
mcnits aniid firc services of countics, cities, citics and counties,
districts, ain(d othiex politicatl subdivisionns of the state, ceccpt-
ing tihose persons elected by popular vote or appointcd to
office b)y the Govcrnor of this State. (Amenided 1971.)

(e) "NMcliation" mearis effort by an imparti.al third party
to assist in reconciling a dispute regardiing wages, hours and
othcr termis andl coinditions of employment between represen-
t.ativcs of the public aigency and the recognizcd employee
orgaioviiAion or recogni7?ed employee orginizations throu-h
interpr-etation, suggcstioii and advice. (Addled 1968.)

3502. Except as otherwise providedl by thc Lcgislatuire,
public employees shall have the right to form, join, and partici-
pate in thec activitics of cmployce organiiations of thicir own
choosing for the pIrposc of representation on all matters of
employer-employce relations. Public employees also slhall have
the right to refuse to join or participatte in the activities of
employcc organiizations and shall have the right to represent
themselves in(lividually in tlheir employment relations with the
public agency.

3503. Recognized employee organizations shaltl have the
right to represent their members in their cmployment rclations
with ptublic agcncies. Employee orga;nizations may cstablish
reasonable rcstrictions regarding vho ma)y join and may makc
reasoniablc provisions for the dismissal of individuals from
membership. Nothing in this section shall prohibit any em-
ployce from appearing in his own behalf in his cmployment
relations with the public agency. (Amended 1968.)

3504. The scope of rcpresentation shall include all mat-
ters rclatinig to employmcnt conditions and employer-
employce relations, including, but not limited to, wages,
hours, anid other terms and conditions of cmployment, except,
hlowever, that the scope of representation shall not include
considcrattion of the merits, necessity, or organization of any
sers'ice or activity provided by lawv or executiive order.
(Amencded 1968.)

3504.5. Except in caises of emer-gency as provided in this
section, the goveining body of a putblic agency, and boards and
commissions) designated by law or by such governing body,
shall give reasonable written notice to each recognized em-
ployee organizattion affected of any ordinance, rule, rcsolu-
liorn, or regulation directly relating to mattel-s withini the scope
of representation proposed to be adopted by the governing
bodly or suclh boarcls anid commissions and shall give such
recognized employee organizationi the opportunity to mect
with the goveri ,ng body or such boards and commissions.

In cases o' *mergency wvhen the governing body or such
boards and coinn issions determine that an ordiinance, rule,
rcsoluitioni or regulation must be adopted immediately without
prior niotice or meeting with a recognized employee organiza-
tion, thc governing, body oir suicl boards and commissions shall
pr.vide suich notice and opportunity to meet ;t the carliest
practicalbc time following the adoption of such ordinance,
rule, i sollt ion, or regulatioTn. (Added( 1968.)

3505. Th1e fgovcl-ilinig body of a public agency, or such
bo;ttrds, coinin isions, adnniiistrati% e off icci s or othcr rcprcsell-
tat ivs as may 1w propcrly dcsignate(d by law or by such
governinlg body, shiall meet alndl conifer in good faithl regardinig
wages, lihours, andl othier tenrms aind conditions of einployment
with representatives bf such recognizcd employce organiiz-
tioos, as defined in subdivision (b) of Section 3501, and shall

considIer fully such presentations as are made by the cmployee
organization on bchalf of its mebnbers prior to arriving tlat
determination of polic;y or course of actioni. (Amended 1968.)

"Meet, and conifer in good faith" meanis that a public
agcncy, or suclh representattives as it may dcsignatc, andl repre-
scietativcs of reco(gniized cnployce organizations, shall have the
mutuall obligationi personallly to meet and confer promptly
upon request by cither party and continuie fot- a reasonable
period of timc in od(ler to exchange frecl) informa.-tion, opin-
ions, anid proposals, aniid to enideavor to reach agicemernit on
matters wvithin thc scope of representation prior to the adop-
tion by the public agency of its final bidget for the enstuinig
ycar. The process should iticludc adequtatc timne for the resolui-
tion of impasses whcre specific proce(dures for suchi resolution
are contained in local rulc, regulation or ordinance, or when
such procedures atre tttifi".ed by utitiul on--ni (Aiimczdled
1971.)

3505.1. If agreement is reachecd by the represent.atives (of
the public agency and a recognized employee orgatnizaticon or
recognized em)loyee organizations, they shall jointly prepare a
written memorandum of such un(lerstan(linig, wvhich shall ncot
be binding, and present it to the governinig botly or its statu-
tory representative for determination. (Added 1968.)

3505.2. If after a reasonable period of timne, representa-
tives of the public agency and the recognized employce organi-
zation fail to reach agreemcnt, the public agency and the
recognized employee organizationi or recognized employee
organizations together may agree upon the appointment of a
mediator mutually agreeable to the parties. Costs of mediation
shall be divided one-half to the public agency and one-half to
the recognized cmployee organization or recognized employee
organizations. (Added 1968.)

3505.3. Public agencics shall allow a reasonable number
of public agency cmplovce representatives of recognized etn-
ployce organizations reasonable time off without loss of com-
pensation.. or other benefits whcn formally meeting and
conferring with representatives of the public agency on mat-
ters within the scope of represenltation. (Added 1968.)

3506. Public agencies and employee organizationis shall
not interferc with, inltimiclate, restrain, coerce or disciiminate
against public employees because of their exercise of their
righlts tunder Section 3502.

3507. A public agency may adopt reasonable rules antd
regulations after consultation in good faith with representa-
tives of an employee organizatio)n or organizations for the
administration of employer-employee relations undcr this
chapter (commencing with Section 3500). (Amcnded 1968.)

Such rules anid rcgulations may include provisions for
(a) verifying that an organization does in fact represent em-
ployees of the public agency (b) verifying the official status of
employee organization officcrs and representatives (c) rccogni-
tion of employee organizations (d) cxclusive recognition of
employee organizations formally recognized pursuant to a vote
of the employees of the agency or an appropriate unit thereof,
subject to the right of an employee to represent himself as
provided in Sectioni 3502 (e) additional proceduires for the
rcsolution of disputes involvting %vages, hours and other tcrms
and conditions of employment (f) access of employee orgatni-
zation officers and representatives to work locations (g) use of
official bulletini boards and other mcanis of communication by
cmployee organi7ations (h1) fturnislhing noticonfi(lential in for-
mation pertaininlg to enmploymiient relations to cemiployee organ-
izations (i) such other mattcrs as arc necessary to carry otit the
purposes of thiis chapter. (Amendedl 1971.)

Exclusive recognitioni of employee organ-izations formally
recognized as majority representatives pursuant to a vote of
the employees may be revoked by a major-ity votc of the



cnll)loyes onily atftei a period of inot less thlail 12 inonthis
followving the datle of such recognuition. (Amiiend({ed( 1971 .)

No pul)lic ageicy shlA ullmireasollal)ly withhuld recogniitioni
of eniploy)ce organizations. (Aniiijitte(n 1970.)

3507.1 . In11tc .il)stice of locad pr.ocedutires for resolving
disptics on the ap)ropl)riateness of. utii of represenltatiotn,
uponi the requuest of aiiy of tlh: parties, the dispute slhall be
sUtilikted to the D)tcpirtruent of Conciliation of the Depart-
nmeilt of linldustriatl Relations for mediationi or for reco2wnmeni-
dationi for- tesolviiig the (lispute. (Added 1971.)

3507.3. Professional employees shall not be dcinied the
right to be represcited separately from noniprofessional em-
ploy cs by ai professional employee or-ganizatioin conisisting of
such professionial employees. In the event of a (lispute on the
appropriatencss of a uniit of representatioii for professional
employees, upon request of any of the parties, the dispute
shall be subnmitted to the Division of Coniciliation of the
Deparminent of Industrial Relations for mediation or for
recommendation for resolvinig thc dispute.

"Professional tinployees," for the purposes of this sec-
timii, imieanis employees engaged in work requiring specialized
knowledge an(d skills attainied through completion of a recog-
iiized coutrse of inistruction, inicludinig, but not limited to,
attorneys, p)hysicians, registered nurses, engineers, architects,
teachers, and thc various types of physical, chemical, and
biological scientists. (Anmended 1972.)

3507.5. In addition to those rules and regulations a pub-
lic agetncy mtay adopt ptursuant to and in the same manner as in
Section 3507, ainy such agency may adopt reasonablc rules and
regulat:ions providinig for designation of the management and
confidential employees of the public agency and restricting
such employees fromn representing any employee organization,
which represents other employees of the public agency, on
matters witlhin thc scopc of represenitationi. Except ks specifi-
cally) provided otherwise in this clapter, this section does not
otherwisc limnit the riglht of employees to be members of and
to lhol(d office i1 anl employee organization. (Amended 1969.)

3508. The governinig body of a public agency may, in
accordaance with reasonablc standards, designate positions or
classes of p)ositions which have duties consisting primarily of
the enforcement of state laws or local ordinanices, and may by
resolution or ordinance adopted after a public hearing, limit or
prohibit the right of employees in such positions or classes of
positions to form, join or participatc in employee organiza-
tions whiere it is in the l)ublic interest to (lo so; lhowever, the
governing body may not prohibit the right of its employees
whlio are full-timc "peace officers" as that term is defined in
Chapter 4.5 (commenicing with Section 830) of Title 3 of Part
2 of thc Penal Code, to join or participate in employee
orgatnizationis which are composed solely of such peace
officers, wvhich concern themselves solely and exclusively with
the wvages, houxrs, workiing conditions, welfare programs, and
advancement of the academic and vocationial training in fur-
therance of the police piofession, and wlhiclh are not subordi-
na te to) any otlher organization. (Amended 19 7 1.)

Thle right of cmployees to form, join ancd participate in
thie activities of employee organizattions shall not be restricted
by a p-ublic agency oni any grounids other than thosc set forth
in this section. (Amendted 1968.)

3509. rhlc eniactmenit of this chapter shall not be coni-
rtrued as making the provisions of Section 923 of the Labor
Code applicable to public employees.

35 10. 'IThis cthapter shiall be known anid may be cited as
the "Nleyers-Nlilias-Brovnvi Act." (Amended 1971.)



STATE EMPLOYEES

Californiii Governaent Code Sections 3525-3536 (com-
monly refcired( to .s the "George lBrown Act"). Addcd July I,
1971, -is part of a recodificattion of former G.C. Sees.
3500-3511, to nake separate provision for state cmploye".
Amendcdl in 1972.

3525. It is the purp)ose of thiis chapter to promote the
MiPFOXt'll ;1 of pcrs;micil im.at:gcmetit midcl emplover
emplIoycc relations betwenci thle State of Calif(wnii iind its
employees by pr'ovi(lidig it uniiformi l)alSiS for rccogitizing the
righlit of public employees to join orgal)izatiots of theiir own
choice .nd be represetited by such organizatioins in their em-
ploymcnt relationships vitlh the st.ate. Nothin)g contained
herein shall be (eeimed to su)ersMele the provisions of cxistilg
state law which e;stablish aniid regultlte a merit or civil service
system or- whlich provi(le for other methods of aidmillistering
emnploycr-enployce relattionis. 'T'hiis chApter is intlctd(l,
insteatd, ot strengthen Inmerit, civil Servire and otiher irictlihods of
aidiniilisterinig emp)loyer-cnmployee relations tlhroughi the estalb-
lislinecit of uniiiform amd orderly methdos of (comm unication
b)etcvcri employees and thic state.

3526. As used ini thiis ch,apter:
(a) "E' nployee orgainizattio'"' leAns 'any orgaraization



which inicludes cenployees of thc state andw hiclihas as onc of
its primary pturposes rcpresentitng its members in cmploycr-
employce relaltioiis.

(b) 'Ilic provisionis of thlis chapter aplply only to thc Statc
of Catlilor nit. The "Staite of Californiia" ats uscd in this chapter
mealnls suctih stalte agcncics, boar(ds, commlliissionis, acdm inistrative
officers, or otlher rePresentativcs as may be (lesignatc(d by law.

(c) "Public employce" mceans aniy person ernploycd by
the slate, inlclidlling cimployces of fire (ldleartments or fire
services of the statc, excepting those )ersotns clecte(l by popu-
lar votc or appointed to office by the Governor of this state.

3527. Except as otherwise providedl by the Legislature,
state cmployees shall have the right to form, join, and partici-
paite in thc activities of cemiployce organizations of thcir own
clhoosinig for the purpose of representationi on all matters of
enmpl)yer-etnployce rla-ti(oins. State emrployces also shall have
thc right to refuse to join or p)articipate in the activitics of
employee orga.nizations andl shall havc lihc right to reprcsent
themsclves individually in their employment relations with the
state.

3528. Employee organizations shall hiave the right to
represenit their icmmcrs in their emnployment rclations, includ-
ing grievances, with tlhc state. Employee organizations may
establislh rcasonable rcstrictions regarding who may join and
may mallke rcasonablc provisions for the dismissal of individu-
als from membership. Nothiing in this section shall prohibit
any employce from appearing in his own behalf or through his
chosen reprcsentative in his employmcnt rclations and griev-
ances with the state. (Amnended 1972.)

3529. The scopc of reprcscntation shall includec all mat-
ters relating to cnployment conditions ancd employcr-
cmployce rclations, inicluding, but not limite(d to, wages,
hours, and other termns and conditions of cmployment.

3530. The state by mcans of such boar(ds, commissions,
administrativc offircrs or other reprcsentatives as may be
properly designated by law, shall meet anid confer with repre-
sentativcs of employee organizations upon request, and shall
consider ais fully as such representatives deem rcasonable such
presentations as are made by the employee organiization on
behalf of its mrnmbers. prior to arriving at a detcrmination of
policy or course of action.

3531. I'hc statc and employce organiizations shall not
ijitcafecr with, intimidatc, rcstrain, coerce, or discriminate
against statte cmployees because of their exercise of their rights
undler Scction 3527.

35?32. The state tnay adopt reasonable rules and regula-
tionis for the administration of employer-employce relations
under this chapter.

Such rules and regulations mnay include provisions for
(a) verifying that an organiization does in fact reprcsent em-
ployces of the state (b) vcrifying the official status of cm-
ployce organiization officcrs and representatives (c) access of
enmployce organization officers and representatives to work
locations (d) usc of official bulletin boards and other means of

communication by employce organizations (e) furniishing non-
confidentiatl information pertaining to employment relations
to etnploycc organizations (f) such other matters as are neces-
sary to carry out the purposcs of this chapter.

For employecs in the state civil scrvice, ruiles and regula-
tions in accordanice with this sectionI may bc ado; ted by the
State Personnel Board.

3533. Professional employces shall not be deniited the
righlt to be rcprecsinted separately from nonprofessional em-
ployecs by a professional cmployec orgaimiz.ttion conlsisting of
such profcssional employces.

"Professional cmployecs," for the purposcs of this sec-
tion, mcans employces engaged in work requiring specializel
knowlcdge and skills attained through completion (if a rccog-
niizccd course of instruction, includinlg, buit not limited to,
attorncys, physicians, registered nurses, engincers, archi c ts.
tcachers, and the various types of physical, chemical, and
biological scientists.

3534. In addition to those rules anid regulations the state
may adopt pursuaint to and in the same manner as in Scctioni
3532, the state may adopt reasonable rules and regulations
providing for designation of the management and confidential
employces of the statc and restricting such employees from
representing any employcc organiization, which represents
other cmployees of the state, on mattcrs within the scope of
representation. Except as specifically provided otherwise in
this chapter, this section does not otherwise limit thc right of
employces to be mcmbers of and to hiold office in ani em-
p.oyee organization.

3535. The state may, in accordancc wvith reasonable sta;n-
dards, designate positions or classcs of positioxns which have
dutics consisting prim-arily of the enforcement of statc laws,
and may be resolution aclopted after a public hearing, limit or
prohibit the right of employees in such positions or classes of
positions ', form, join or participate in employee organiza-
tions where it is in the public interest to do so; however, the
state may not prohibit the right of its employees who are
full-time "peace officers," as that term is defined in Chapter
4.5 (commencing ivith Scction 830) of Titlc 3 of Part 2 of the
Penal Code, to join or participate in employee organizations
which are composed solely of such peace officers, which
conccrn themselves solely and exclusively with the wages,
hours, working conditions, welfare programs, and advance-
ment of the academic and vocational training in furtherance of
the police profession, and wrhich are not subordinate to any
other organization.

Thc right of cmployces to form, joitn and participate in
the activities of employee organizationis shall not be restricted
by the state on any grounds other than those set forth in this
section.

3536. The enactment of this chapter shall not be con-
strued as making the provisions of Section 923 of the Labor
Code applicable to public employees.



FIREFIGHTERS

Catlifornia Labor ('ode Sections 1960l-963 (1959) apply
to all firefightcrs. In addition, firefighiters emiiployed in local
1;overnmcnt are covcre(f by the Meycrs-Mfilias-Brown Act aind
tireligliters employed by the state are covcred by Govcrnment
Code Sections 352.5-3536 as they relate to; state cmployees

'1960. Ncitlier the Statc nor any couinty, political sub-
division, incorporated city, town, nor any otther muniicipal
corporation slhall prohibit, (ienly or obstruct thc right of fire-
iightcrs to join any boina fide labor organiization of their ourn
chvoicc.

1961. As used in this clhapter, the tcrm "employees"
ineaus the employces of the firc departments and fire services
of the State, countics, citics, citics and counties, districts, and
other political subdivisions of the State.

1962. Employees shall have the righlt to sclf-organiza-
tioji, to form, join, or assist labor organizations, to prcsent
grievances and recommcndations regar-ding wages, salaries,
ht0urs, and workinig conditions to the governing body, and to
discuss the same with such governiing bo(ly, tlhrough such an
organiz.ation, but shall not have the riglht to strike, or to
recognize a picket linc of a labor organization whilc in the
ctuursC of time performance of their official dluties.

1963. The cnactmcnt of this chlapter shall not be con-
strued as making the provisions of Section 923 of this Code
ail))licablc to public employees.



Documents

New Negotiations Act for Public Schools

Senate Bill No. 160 (Rodda)

CHAPTER 961

[Approved by Governior September 22, 1975. Filed with
Secretary of State September 22, 1975.1

Time people of the State of California do enact as follows:

SECTION 1. Article 5 (commencing with Section 13080)
of Chapter 1 of Division 10 of the Education Code is repealed.

SEC. 2. Chapter 10.7 (commencing with Section 3540) is

added to Division 4 of Title I of the Govremment Cod, to read:

CHAPTER 10.7. MEETING AND NEGOTIATING IN
PUBLIC EDUCATIONAL EMPLOYMENT

Article 1. General Provisions

3540. It is the purpose of this chapter to promote the im-
provement of personnel management and employer-employee
relations within the public school systems in the State of Cali-
fornia by providing a uniform basis for recognizing the right of
public school employees to join organizations of their own
clhoice. to be represented by such organizations in their pro-
fessional and employment relationships with public school
empiojers, to select one employee organization as the exclu-
sive representative of the employees in an appropriate unit,
and to affeord certificated employees a voice in the formula-
tion of educational policy. Nothing contained herein shall
be deemed to supersede other provisions of the Education
Code and the rules and regulations of public school
enmployems which establish and regulate tenure or a merit or

civil service system or which provide for other methods of
administering employer-employee relations, so long as the
rules and regulations or other methods of the public school
employer do not conflict with lawful collective agreements.

It is the further intention of the Legislature that nothing
con-4ined in this chapter shall be construed to restrict, limit,
or pronibit the full exercise of the lunctions of any academic
senate or factilty council established by a school district in a

communitv college to represent the faculty in making recom-
ra'ndations to the administration and governing board of
s"cn school district with respect to district policies on aca-

demnic and professional matters, so long as the exercise of
.-uch functions do not conflict with lawful collective
-sateer'elits.

It is thc further intention of the Legislature that any
le'islation eniacted by the Legislature governing employer-
employee relations of other public employees shall be in-
_orporated itnto this chapter to the extent possible. The
Legislature also finds and declares that it is an advantageous

and desirable state policy to expand the jurisdiction of the
bolic) created pursuant to this chapter to cover other public

employers and their employees, in the event that such legisla-
tion is enacted, and if this policy is carried out, the name of
the Educational Employment Relations Board shall be
changed to the "Public Employment Relations Board."

3540.1. As used in this chapter:
(a) "Board" means the Educational Employment

Relations Board created pursuant to Section 3541.

(b) "Certified organization" or "certified employee
organization" means an organization which has been certified
by the board as the exclusive representative of the public
school employees in an appropriate unit after a proceeding
under Article 5 (commnencing with Section 3544).

(c) "Confidential employee" means any employee who, in
the regular course of his duties, has access to, or possesses
information relating to, his employer's employer-employee
relations.

(d) "Employee organization" means any organization
which includes employees of a public school employer and
which has as one of its primary purposes representing such
employees in their relations with that public school employer.
"Employee organization" shall also include any person such
an organization authorizes to act on its behalf.

(e) "Exclusive representative" mcans the employee
organization recognized or certified as the exclusive nego-
tiating representative of certificated or classified employees
in an appropriate unit of a public school employer.

(f) "Impasse" means that the parties to a dispute over
matters within the scope of representation have reached a
point in meeting and negotiating at which their differences
in positions are so substantial or prolonged that future meet-
ings would be futile.

(g) "Management employee" means any employee in a
position having significant responsibilities for formulatina
district policies or administering district programs. Manage-
ment positions shall be designated by the public school em-
ployer subject to review by the Educational Employment
Relations Board.

(h) "Meeting and regotiating" means meeting, conferring,
negotiating, and discussing by the exclusive representative and
the public school employer in a good faith effort to reach
agreement on matters within the scope of representation and
the execution, if requested by either party, of a written
document incorporating any agreements reached, which docu-
ment shall, when accepted by the exclusive representative and
the public school employer, become binding upon both
parties and, notwithstanding Section 3543.7, shall not be
subject to subdivision 2 of Section 1667 of the Civil Code.
The agreement may be for.a period of not to exceed three
years.

(i) "Organizational security" means either:

(I) An arrangement pursuant to which a public sclhol
employee may decide whether or not to join an employee
organization, but which requires him, as a condition of con-
tinued employment, if he does join, to maintain his member-
ship in good standing for the duration of the written agree-
ment. However, no such arrangement shall deprive the em-



ployee of the right to terminate his obligation to the em-

ployee organization within a period of 30 days following the
expiration of a written agreement; or

(2) An arrangement that requires an employee, as a con-

dition of continued employment, either to join the recognized
or certified employee organization, or to pay the organization
a service fee in an amount not to exceed the standard initia-
tion fee, periodic dues, and general assessments of such
organization for the duration of the agreement, or a period
of three years from the effective date of such agreement,
whichever comes fuist.

(j) "Public school employee" or "employee" means any

person employed by any public sclool employer except per-

sons elected by popular vote, persons appointed by the
Governor of this state, management employees, and confi-
dential employees.

(k) "Public school employer" or "employer" means the
goveriIng board of a school district, a school district, a

county board of education, or a county superintendent of
schools.

(I) "Recognized organization" or "recognized employee
organization" means an employee organization which has

been recognized by an employer as the exclusive representa-
tive pursuant to Article 5 (commencing with Section 3544).

(in) "Supervisory employee" means any employee, regard-
less of job description, having authority in the interest of the
employer to hire, transfer, suspend, lay off, recall, promote,
discharge, assign, reward, or discipline other employees, or

the responsibility to assign work to and direct them, or to
adjust their grievances, or effectively recommend such action,
if, in connection with the foregoing functions, the exercise of
such authority is not of a merely routine or clerical nature,
but requires the use of independent judgment.

Article 2. Administration

3541. (a) There is in state government the Educational
Employment Relations Board which shall be independent of
any state agency and shall consist of three members. The
members of the board shall be appointed by the Governor by
and with the advice anid consent of the Senate. One of the
original members shall be chosen for a term of one year, one

for a term of three years, and one for a term of five years.

Thereafter terms shiall be for a period of five years, except
that any person chosen to fill a vacancy shall be appointed
only for the unexpired term of the member whom he
succeeds. Members of the board shall be eligible for re-

appointmenit. The Governor shall select one member to serve

as chairperson. A menmber of the board may be removed by
the Governor uipon notice and hearing for neglect of duty or

malfeasance in office, but for no other cause.

(b) A vacancy in the board shall not impair the right of
the remainin1g members to exercise all the powers of the com-

miiission, anid two m1embers of the board shiall at all times con-

stitute a quorum.

(c) Menimbers of the board shall hold no other public
offi'ce in the state, anid sliall not receive any other compensa-

tion for services rendered.

(d) Each member of the board shall be paid an annual
salary of thirty-six thousand dollars (S36,000). In addition
to his salary, each member of the board shall be reimbursed
for all actual and necessary expenses incurred by uim in the
performance of his duties, subject to the rules of the State
Board of Control relative to the paymnent of such expenses to
state officers generally.

(e) The board shall appoint an executive director and such
other persons as it mnay from time to time d}een iiccessary
for the performance of its functions, prescribe their duties,
fix their compensation and provide for reim)bursement of
their expenses in the amounts made available therefor by
appropriation. The executive director shall be a person famil-
iar with employer-employee relations. He shall be subject to
removal at the pleasure of the board. The board may em-
ploy a general counsel to assist it in the performance of its
functions under this chapter. A person so employed iay,
independently of the Attorney Geeneral, represent the board
in any litigation or other matter peniding in a court of law to
which the board is a party or in which it is otherwise
interested.

3541.3. The board shall have ali of t1he following powers
and duties:

(a) To determine in disputed cases, or otherwise approve,
appropriate units.

(b) To determine in disputed cases whether a particular
item is within or without the scope of representation.

(c) To arrange for and supervise representation elections
which shall be conducted by means of secret ballot elections,
and certify the results of the elections.

(d) To establish lists of persons broadly representative of
the public and qualified by experience to be available to
serve as mediators, arbitrators, or factfinders. In no case shall
such lists include persons who are on the staff of the board.

(e) To establish by regulation appropriate procedures for
review of proposals to change unit determinations.

(f) Within its discretion, to conduct studies relating to
employee-employer relations, including the collectioni, analy-
ses, and making available of data relating to wages, benefits,
and employment practices in public and private employment,
and, when it appears necessary in its judgment t6 the accom-
plishment of the purposes of this chapter, i comrnend legis-
lation. The board shall report to the Legislature by February
15th of each year on its activities during the immediately pre-
ceding calendar year. The board may enter into contracts to
develop and maintain research and training programs designed
to assist public employers and employee organizations in the
discharge of their mutual responsibilities under this chapter.

(g) To adopt, pursuant to Chapter 4.5 (commencinig with
Section 11371) of Part I of Division 3 of Title 2, rules andi
regulationis to carry out the provisions and effectuate the
purposes and policies of this chapter.

(h) To hold hearings, subpoena witnesses, administer
oaths, take the testimony or deposition of any personi, anid,
in connection therewith, to issue subpoenas duces tecum to
requiire the production and examiination of any employer's or



employee organization's records, books, or papers relating to
any matter within its jurisdiction.

(i) lo investigate uti;fair practice charges or alleged viola-
tions of this chapter, and take suchi action andimake such
determinations in respect of such charges or alleged violations
as the board deems necessary to effectuate the policies of
this chapter.

(j) To bring an action in a court of competent jurisdiction
to enforce any of its orders decisions or rulings or to enforce
the refusal to obey a subpoena. Upon issuance of a com-
plaint charging that any person has engged ir or is engaging
in an unfair practice, the board may petition the court for
appropriate temporary relief or restraining order.

(k) To delegate its powers to any member of the board or
to any person appointed by the board for the performance of
its functions, except that no fewer than two board members
may participate in the determination of any ruling or decision
on the merits of any dispute coming before it and except that
a decision to refuse to issue a complaint shall require the ap-
proval of two board members.

(1) To decide contested matters involving recognition, certi-
fication, or decertification of employee organizations.

(m) To consider and decide issues relating to rights, privi-
leees, and duties of an employee organization in the event of
a m?rger, amalgamation, or transfer of jurisdiction between
two or more employce organizations.

(n) To take such other action as the board deems neces-
sary to discharge its powers and duties and otherwise to effec-
tuate the purposes of this chapter.

3541.4. Any person who shall willfully resist, prevent,
impede or interfere with any member of the board, or any
of it, agents, in the performance of duties pursuant to this
clhapter, shall be guilty of a misdemeanor, and, upon convic-
tion thereof, shall be'sentenced to pay a fine of not more
than one thousand dollars (S 1,000).

3541 .5. The initial determination as to whether the charges
of unfair practices are justified, and, if so, what remedy is
necessary to effectuate the purposes of this chapter, shall be
a matter within the exclusive jurisdiction of the board. Pro-
cedures for investigating, hearing, and deciding these cases
shall be devised and promulgated by the board and shail in-
clude all of the following:

(a) Any employee, employee organization, or employer
shal! have the right to file an unfair practice charge, except
that the board shall not do either of the following: (1) issue
a complaint in respect of any charge based upon an alleged
unfair practice occurring more than six months prior to the
filing of the charge; (2) issue a complaint against conduct
also prohibited by the provisions of the agreement between
the parties until the grievance machinery of the agreement,
if it exists and covers the matter at issue, has been exhausted,
either by settlement or binding arbitration. However, when
the charging party demonstrates that resort to contract griev-
rince procedure would be futile, exhaustion shall not be
isce-ssary. Tne board shall have discretionary jurisdiction to
review such settlement or arbitration award reached pursuant
to the grievance machinery solely for the purpose of
determining whether it is repugnant to the purposes of this

chapter. If the board finids that such settlement or arbitration
award is repugnant to the pturposes of this chapter, it shall
issue a comnplaint on the basis of a timiely filel charge, and
hear andi decide the cuse on the nmerits; otherwise, it slhall dis-
miss the clharge. Ihe board shall, in determiiinitng wlhetlher the
charge was timely filed, consider thte six-month limiitation set
fortlh in this subdivision to have been tolled durinig the time
it took the charging party to exhaust the grievance miachiinery.

(b) The board shall not have authority to enforce agree-
ments between the parties, and shall not issue a complaint on
any charge based of [on) alleged violation of such a [an) agree-
ment that would not also constitute an unfair practice uinder
this chapter.

(c) The board shall have the power to issue a decision and
order directing an offending party to cease and desist from
the unfair practice and to take such affirmative action, includ-
ing but not limited to the.einstatement of employees with
or without back pay, as wili effectuate the policies of this
chapter.

Article 3. Judicial Review
3542. (a) No employer or employee organization shall

have the right to judicial review of a unit determination
except: (1) when the board in response to a petition from
an employer or employee organization, agrees that the case
is one of special importance and joins in the request for such
review; or (2) when the issue is raised as a defense to an un-
fair practice complaint.

(b) Any charging party, respondent, or intervenor
aggrieved by a decision or order of the board in an unfair
practice case, except a decision of the board not to issue a
complaint in such a case, shall have the right to seek review
in a court of competent jurisdiction. Additionally, the board
shall have the right to seek enforcement of any decision or
order in a court of competent jurisdiction. The findings of
the board on questions of fact, if supported by substantial
evidence on the record considered as a whole, shall be con-
clusive. Once the record of the case has been filed with the
court of competent jurisdiction, its jurisdiction shall be ex-
clusive and its judgment final, except that it shall be subject
to appeal to higher courts in this state.

Article 4. Rights, Obligations, Prohibitions,
And Unfair Practices

3543. Public school emploiees shall have the right to form,
join, and participate in the activities of employee organiza-
tions of their own choosing for the purpose of representation
on all matters of employei-employee relations. Public school
employees shall also have the right to refuse to join or partici-
pate in the activities of employee organizations and shall
have the right to represent themselves individually in theim
employment relations with the public school employer, ex-
cept that once the employees in,an appropriate unit have
selected an exclusive representative and it has been recog-
nized pursuant to Section 3544.1 or certified pursuant to
Section 3544.7, no employee in that unit may meet and
negotiate with the public school employer.



Any employee may at any time present grievances to his
employer, and have such grievaItes adjusted, withouit 1the in-
tervention of the excltusive representative, as long as the
adtju*t itnent is reached prior to arbitration purstuant to See-
tioni, 1548.5, 3548.6. 3548.7, anld 3.548.8 aindi thte adljtnstiiielt
is not itaconsistent witlh tihe ternis of a writ tei agreement
then in effect; provided tlhat the ptIblic school emiiployer shall
nct agree to a resolution of the grievallce uintil the exclusive
represetitative has received a copy of the grievance anid the
proposed resoltution and has been given thie opportunity to
file a rcspotnse.

3543.1. (a) Employee organizations shall have the right
to represent their members in their employnient relations
with public school employers, except that once an emiiployee
organization is recogniized or certified as the exclusive repre-
sentative of an appropriate unit pursuant to Section 3544.1
or 3544.7, respectively, only that employee organization nmay
represent that unit in their employnment relations witih the
public school employer. Employee organizations may estab-
lish reasonable restrictions regarding who may join and may
wake reasonable provisions for the dismissal of individuals
from membership.

(b) Employee oranizations shall have the right of access
at reasonable times to areas in which employees work, the
right t'o use institutional bulletin boards, mailboxes, and
other means of communication, subject to reasonable regula-
tion, and the right to use institutional facilities at reasonable
ti(nes for the purpose of meetings concerned with the
exercise of the rights guaranteed by this chapter.

(c) A reasonable number of representatives of an exclusive
representative shall have the right to receive reasonable periods
of released time without loss of conipensation when nmeeting
and negotiating and for the processing of grievances.

(d) All employee organizations shall have the right to
h:ye membership dues deducted pursuiant to Sections 13532
vnd 13604.2 of the EduIcation Code. until such tinic as an
employee organization is recognized as the exclusive represen-
tative for any of the employees in an appropriate unit, and
then such deduction as to any employce in the negotiating
unit shall not be permissible except to the exclusive
representative.

3543.2. The scope of representation shall be limited to
matters relating to wages, hours of employment, and other
terms and conditions of employment. 'Terms and condi-
tions of employment" mean health and welfare benefits as
defined by Section 53200, leave and transfer'policies, safety
conditions of employment, class size, procedures to be used
for the evaluation of employees, organizational security pur-
suant to Section 3546, and procedures for proces'ing grievances
pursuant to Sections 3548.5, 3548.6, 3548.7, and 3548.8. In
addition, the exclusive representative of certificated person-
nel has the right to consult on the definition of educational
objectives, the determination of the content of courses and
currictulumti, and the selection of texthbcks to the extent such
mialtlers are witliii thle tdiscrvlioa of thie public school ent-
ployer tentl.r thle law. All misatters not specifically entillerated
are rsoeirved to thel lpublic school employer anditl itiay not be a
subject of mecting anidinegotiating, provided tihal nothing
herein msay he construed to limlit the riglit of tle puhlic school
employcr to constilt withi a;ny employees or employee organi-

7ation on any matter outside the scope of representation.

3543.3. A public school emiiployer or such representatics>
as it nmay designate who nmay, but need not bh. subject to
either certifica;tion requiremetints or requireimentIs for clissi fi,xl
employees set forth in the Education ('ode, shiall ml)ccl and
negotiate with and otnly with representatives or employce
organizations selected as exc:lusive representatives of appro-
priate units upon request with regard to matters witliin the
scope of representation.

3543.4. No person serving in a nmanagement position or a
confidential position shall be represented by an cxclusive
representative. Any person serving in such a position sllall
have the right to reprcsent himself individually or by an cin-
ployce organization whose memnbership is comiposed entirely
of employees designated as holding such positions, in his em-
ployment relationship with the public school employee, but,
in no case, shall such an organization meet and negotiate with
the public school employer. No representative shall be per-
mitted by a public school employer to meet and negotiate on
any benefit or compensation paid to persons se ring in a
management position or a confidential position.

3543.5. It shall be unlawful for a public school employer
to:

(a) Impose or threaten to impose reprisals on employees,
to discriminate or threaten to discriminate against employees,
or otherwise to interfere with, restrain, or coerce employees
because of their exercise of rights guaranteed by this chapter.

(b) Deny to employee orgainizations rights guaranteed to
them by this chapter.

(c) Refuse or fail to meet and negotiate in good faith
with an exclusive representative.

(d) Dominate or interfere with the formation or adnminis-
tration of any employee organization, or contribute financial
or other support to it, or in any way enicourage employees to
join any organization in preference to another.

(e) Refuse to participate in good faith in the imnpasse lpro-
cedure set forth in Article 9 (commencing with Section 3548).

3543.6. It shall be unlawful for an employee organization
to:

(a) Cause or attempt to cause a public school employer to
violate Section 3543.5.

(b) Impose or threaten to impose reprisals on employees, to
discriminate or threaten to discriiinate against employees, or
otherwise to interfere with, restrain, or coerce employees be-
cause of their exercise of rights guaranteed by this chapter.

(c) Refuse or fail to meet and negotiate in good faith with
a public school employer of any of the employees of which it
is the exclusive representative.

(d) Refuse to participate in good faith in the impasse pro-
cedure set forth in Article 9 (crommencing withi Section 3548).

3543.7. T'he duty to immect and negotiate in good faith r--
quircs the parties to begin necotiations Prior toa the adoption of
the final budget for the cnstuing year sufficiently in advance
of such adoption date so that there is adequate timic for
agreement to he reachedl, or for the resolufion of ao impasse.



Article S. Employee Organizations: Representation,
Recognition, Certification, and Decertification.

3544. An employee organization may become the exclusive
representative for the employees of an appropriate unit for
purposes of meeting and negotiating by filing a request with

a public school employer alleging that a majority of the

employees in an appropriate unit wish to be represented by
such organization and asking the public school employer to

recognize it as the exclusive representative. The request shall
describe the grouping of jobs or positions which constitute
the unit claimed to be appropriate and shall include proof of
majority support on the basis of current dues deduction
authorizations or other evidence such as notarized member-
ship lists, or membership cards, or petitions designating the
organization as the exclusive representative of the employees.
Notice of any such request shall immediately be posted con-

spicuotusly on all employee bulletin boards in each facility of
the public school emr!oyer in which members of the unit
cLiimed to be appropriate are employed.

3544.1 The public school employer shall grant a request
for recognition filed pursuant to Section 3544 unless:

(a) The public school employer desires that representation
clection be conducted or doubts the appropriateness of a

unit. If the public school employer desires a representation
election, the questior. of representation shall be deemed to
exist and the public school employer shall notify the board,
which shall conduct a representation election pursuant to
Section 3544.7, unless subdivision (c) or (d) apply; or

(b) Another employee organization either files with the
oublic school employer a challenge to the appropriateness of
the u.it or submits a competing claim of representation with-
ir; 1 1 Workdays of the posting of notice of the written re-

quest. 'Itie rlaim shall be evidenced by current dues
deductions authc",izations or other evidence such as notarized
membership lists, or membership cards, or petitions signed by
ernp!oyces In '.he mnit indicating their desire to be represented
by the organitztion. If the claim is evidenced by the support
of at 1easi 30 percent of the members of an appropriate unit,
a question of representation shall be deemed to exist and the
public school employer shall notify the board which shall con-

duct a representation election pursuant to Section 3544.7,
unless subdivisions (c) or (d) of this section apply; or

tc There is currently in effect a lawful written agreement
negotiated by the public school employer and another em-

ployee organization covering any employees included in the
unit described in the request for recognition, unless the re-

quest for recognition is filed less tharn 120 days, but more

,than 90 days, prior to the expiration date of the a'greement;
or

(d) Thc public school employer has, within the previous

12 months, lawfully recognized another employee organiza-
tion as the exclusive representative of any employees included
in the unit described in the request for recognition.

3544.3. If, by January I of any school year, no employee
organization lias made a claim of majority support in an

;ppropriate unit pursuant to Section 3544, a majority of em-

p'oyees of an appropriate unit may submit to a public school

employer a petition signed by at least a majority of the emi-
ployees in the appropriate unit requesting a representation
election. An employee may sign such a petition though not
a member of any employee organization.

Upon the filing of such a petition, the public school em-
ployer shall immediately post a notice of such requiest uipon
all employee bulletin boards at eacl) school or othier facility
in which members of the unit claimed to be appropriate are
employed.

Any employee organiz.dtion slhall lhave the right to appear
on the ballot if, within 15 workdays after the posting of such
notice, it makes the showing of interest requiired by subdivi-
sion (b) of Section 3544.1.

Immediately upon expiration of theel 5-vorkday period
following the posting of the notice, the public school emii-
ployer shall transmit to the board the petition and the names
of all employee organizations that have the right to appear
on the ballot.

3544.5. A petition may be filed with the board, in
accordance with its rules and regulations, requesting it to in-
vestigate and decide the question of whether employees h3Ve
selected or wish to select an exclusive representative or to
determine the appropriateness of a unit, by:

(a) A public school employer alleging that it doubts the
appropriateness of the claimed unit; or

(b) An employee organization alleging that it has filed a
request for recognition as an exclusive representative with a
public school employer and that the request has been denied
or has not been acted upon within 30 days after the filing of
the request: or

(c) An employee organization alleging that it has filed a
competing claim of representation pursuant to subdivision (b)
of Section 3544.1; or

(d) An employee organization alleging that the enmployees
in an appropriate unit no longer desire a particular employee
organization as their exclusive representative, provided that
such petition is supported by current dues deduction authori-
zations or other evidence such as notarized membership lists,
cards, or petitions from 30 percent of the employees in the
negotiating unit indicating support for another o,ganization
or lack of support for the incumbent exclusive representative

3544.7. (a) Upon receipt of a petition filed pursuant to
Section 3544.3 or 3544.5, the board shall conduct such in-
quiries and investigations or hole, such hearings as it shall
deem necessary in order to decide the questions raised by the
petition. The determinationof that board may be based upon
the evidence adduced in the inquiries, investigations, or hear
ing; provided that, if the board finds on the basis of the evi-
dence that a question of representation cxists, or a question
of representation is deemed to exist pursuant to subdivision
(a) or (b) of Section 3544.1, it shall order that an election
shall be conducted by secret ballot and it shall certify the
results of the election on the basis of which ballot choice
received a majonity of the valid votes cast. There shall be
printed on each ballot the statement: "no representation."
No voter shall record more than one choice on his ballot.
Any ballot upon which there is recorded more than onie



clhoice shall be void and shall not be counted for any pur-
pose. If at any election no chtoice on the ballot receives a
m;ajority of the votes cast, a runoff election slhall be con-
ducted. The ballot for the runoff election shall provide for a
selection between the two clhoices receiving the largest and
second largest number of valid votes cast in the election.

(b) :No election shall be lield and the petition slhall be dis-
missed whenever:

(1) There is currently in effect a lawful written agreement
negotiated by the public school employer and another em-
ployee organization covering any employees included in the
unit described in the request for recognition, or unless the re-
quest for recognition is filed less than 120 days, but more than
90 days. prior to the expiration date of the agreement; or

(2) The public school employer has, within the previous
12 nmonths, lawfu1ly recognized an employce organization
other than the petitioner as the exclusive representative of
any employees included in the unit described in the petition.

3544.9. The employee organization recognized or certi-
fied as the exclusi:ve representative for the purpose of meet- --
ing and negotiating shall fairly represent each and every em-
ployee in the appropriatc unit.

Article 6. Unit Determinations
3545. (a) In each case where the appropriateness of the

unit is an issue, the board shall decide the question on the
basis of the community of interest between and among the
employees anid their established practices including, ahaong
other things, the extent to which such employees belong to
the same employee organization, and the effect of the size of
the unit on the efficient operation of the school district.

(b) In all cases:
(I) A negotiatine unit that includes classroom teaclhers

shall not be appropnate unless it at least includes all of the
classroom teachers.employeu by the public school employer,
except management employees, supervisory employees, and
Zonfidential employees.

(2) A negotiating unit of supervisoiy employees shall not
be appropriate unless it inctudes all supervisory employees
employed by the district and shall not be represented by the
same employee orgnization as employees whom the super-
visory employees supervise.

(3) Classified employees and certificated employees shall
not be included in the sanie negotiating unit.

Article 7. Organizational SAcurity
3546. Subject to the limitations set forth in this section,

organizational secunity, as defined, shall be within the scope
of representation.

(a) An organizational security arrangement, in order to be
effective, must be agreed tIponI by bothi parties to the agree-
ment. At the time the issue is being negotiated, the public
school employer may require that the organizational security
provision be severed from the remainder of the propsed agree-
mcnt and C3use the organizational security provision to be
voted upon scparately by all niembers in the appropriate

negotiating unit, in accordance with rules and regulations pro-
mulgated by the board. Upon such a vote, the organizational
security provision will become effective only if a majority of
those nteinbers of the negotiating unit voting approve the
agreement. Suchi vote shall not be deemed to eithler ratify or
defeat the remaining provisions of the proposed agreeimient.

(b) An organizational security arrangement. which is in
effect may be rescinded by majority vote of the employees
in the negotiating unit covered by such arrngement in accor-
dance with rules and regulations proinulgated by the board.

3546.5. Every recognized or certified employee organiza-
tion shall keep an adequate itemized record of its financial
transactions and shall make available annually, to the board
and to the employees whio are members of the organization,
within 60 days after the end of its fiscal year, a detailed
written financial report thereof in the form of a balance
sheet and an operating statement, certified as to accuracy by
a certified public accountant. In the event of failure of com-
pliance with this section, any employee within the organiza-
tion may petition the board for an order compelling such
- pliance, or the board may issue such compliance order on

its motion. An employee organization required to file finan-
'cIal reports under the Labor-Management Disclosure Act of
l159 covering employees governed by this chapter shall be
exempt from the requirements of this section.

Article 8. Public Notice
3547. (a) All initial proposals of exclusive representatives

and of public school employers, which relate to matters with-
in the scope of represertation, shall be presented at a public
meeting of the public school employer and thereafter shall be
public records.

(b) Meeting and negotiating shall not take place on any
proposal until a reasonable time has'elapsed after the sub-
mission of the proposal to enable the public to become in-
formed and the public has the opportunity to express itself
regarding the proposal at a meeting of the public school
employer.

(c) After the public has had the cpportunity to express
itself, the public school employer shall, at a meeting which is
open to the public, adopt its initial proposal.

(d) New subjects of meeting and negotiating arising after
the presentation of initial proposals shall be made public
within 24 hours. If a vote is taken on such subject by the
public school employer, the vote thereon by each member
voting shall also be made public within 24 hours.

(e) The board may adopt regulations for the purpose of
implementing this section, which are consistenit with the in-
tent of the section; namely that the public be informed of
the issues that are being negotiated upon and have full oppor-
tunity to express their views on the issues to the public
school employer, and to know of the positions of their
elected representatives.

Article 9. Impasse Procedures

3548. Either a public school employer or the exclusive
representative may declare that an impasse has been zeached



between the parties in negotiations over matters within the
scope of representation and may request the board to appoint
a mediator for the purpose of assisting them in reconciling

their differences and resolving the controversy on terms which
are mutually acceptable. If the board determines that an

impasse exists, it shall, in no event later than five working
days after the re.ceipt of a request, appoint a mediator in
accordance with such rules as it shall prescribe. The mediator
shall meet forthwith with the parties or their representatives,
either jointly or separately, and shall take such other steps as

he may deem appropriate in order to persuade the parties to
resolve their differences and effect a mutually acceptable
cgreement. The services of the mediator, including any per

diem fees, and actual and necessary travel and subsistence
expenscs, shall be provided by the board without cost to the
parties. Nothing in this section shall be construed to prevent
the parties from mutually agreeing upon their own mediation
procedure and in the event of such agreement, the board shall
not appoint its own mediator, unless failure to do so would
be inconsistent withi the policies of this chapter. If the
parties agree upon their own mediation procedure, tihe cost
of the services of any appointed mediator, unless appointed
by the board, including any per diem fees, and actual and
necessry travel and subsistence expenses, shall be bome
cqually by the parties.

3548.1. If the mediator is unable to effect settlement of
the controversy with:n 15 days after his appointment and
the mediator declares that factfinding is appropriate to the
re.solution of the impass, either party may, by written noti-
fication to the other, request that their differences be sub-

mitted to a factflnding panel. Within five days after receipt
cXf the written request, each party shaU select a penon to
serve as its member of the factfinding panel. The board shall,
within five days after such selection, select a chairman of the
factrinding panel. The chairman designated by the board
shall not, without the consent of both parties, be the same
person who served as mediator pursuant to Section 3548.

3548.2. The panel shall, within 10 days after its appoint-
ment, meet with the parties or thei. representatives, either
jointly or separately, and may niake inquiries and investiga-
tions, hold hearings, and take such other steps as it may
deem appropnrate. For the purpose of such hearings, investi-
gations, and inquines, the panel shall have the power to issue

subpoenas requiing the attendance and testimony of
witnesses and the production of evidence. The several depart-
rments, commissions, divisions, authonities, boards, bureaus,
agencies, and officers of the state, or any political subdivision
or agency thereof, including any board of education, shall
furnish the panel, upon its request, with all records, papers
and information in their posseion relating to any matter
under investigation by or in issue before the panel.

In arriving at their findings and recommendations, the fact-
finders shall consider, weigh, and be guided by all the follow-
ing criteria:

(I ) State and federal laws that are applicable to the cm-
ployer.

(2) Stipulations of the parties.

(3) The interests and welfare of the public and (fie finJlan-
cial ability of the public school eniployee-employer.

(4) Coinparison of tihe wages, hours, anid coinditions .f
employKient of the emiiployees involved in the factfinding
proceeding with the wages, hours, andi coniditions of employ-
ment of other employees performing similar services and with
other employees generally in public schiool emnloynient in
comparable communities.

(5) The consumer price index for goods and services,
commonly known as the cost of living.

(6) The overall compensation presently received by the
employees, including direct wage compensation, vacations,
holidays, and other excused time, insurance and pensions,
medical and hospitalization benefits; the continuity and sta-
bility of employment; and all other benefits received.

(7) Such other facts, not conrined to those specified in
paragraphs (I) to (6), inclusive, which are normally or tradi-
tionally taken into consideration in making such findings and
recommendations.

3548.3. If the dispute is not settled within 30 days after
the appointment of the panel, or, upon agreement by both
parties, within a longer period, the panel shall make findings
of fact and recommend terms of settlement, which recom-
mendations shall be advisory only. Any findings of fact and
recommended terms of settlement slall be submitted in writing
to the parties privately before they are made public. The
public school employer shall make such findings and recom-
mendations public within 10 days after their receipt. The
costs for the services of the panel chairman, including per
diem fees, if any, and actual and necessary travel and subsis-
tence expenses shall be borne by the board. Any. other
mutuaUy incurred costs shall be borne equally by the public
school employer and the exclusive representative. Any sepa-
rately incurred costs for the panel member selected by each
party, shall be borne by such party.

3548.4.. Nothing in this article shall be construed to pro-
hibit the mediator appointed pursuant to Section 3548 from
continuing mediation efforts on the basis of the findings of
fact and recominended terms of settlement made pursuant to
Section 3548.3.

3548.5. A public school employer and an exclusive repre-
sentative who enter into a written agreement covering matters
within the scope of representation may include -in the agee-
ment procedures for final and binding arbitration of such
disputes as may arise involving the interpretation, application,
or violation of the agreement.

3548.6. If the written agreement does not include proce-
dures authorized by Section 3548.5, both parties to the agree-
ment may agree to submit any disputes involving the interpre-
tation, application, or violation of the agreement to rinal and
binding arbitration pursuant to the rules of the board.

3548.7. Where a party to a written agreement is aggrieved
by the failure, neglect, or refusal of the other party to pro-
ceed to arbitration purstiant to the procedures provided there-
for in the agreement or pursuant to an agreement made pur-
suant to Section 3548.6, the aggrieved party may bring pro-
ceedings pursuant to Title 9 (commencing with Section 1280)



of Part 3 of thc Code of Civil Procedure for a court ordet
directing that the arbitration proceed puirsuant to the proce-
dures provided therefor in suchi agreement or pursuant to
Section 3548.6.

3548.8. An arbitration award made pursuant to Section
3548.5, 3848.6, or 3848.7 13548.6, or 3548.71 shall be final
and binding upon the parties and may be enforced by a court
pursuant tQ Title 9 (commencing with Section 1280) of Part 3
of the Code of Civil Procedure.

Article 10. Miscellaneous

3549. The enactnient of .his chapter shall not be con-
strued as making the provisions of Section 923 of the Labor
Code applicable to public school employees and shall not be
construed as prohibiting a public school employer frorn
making the final decision with regard to all matters specified
in Section 3543.2.

Nothing in this section shall cause any court or the board
to hold invalid any negotiated agreement between public
school employers and the exclusive representative entered into
in accordance with the provisions of this chapter.

3549.1. All the proceedings set forth in subdivisions (a)
to (d), inclusive, shall be exempt from the provisions of Sec-
tions 965'and 966 of the Education Code, the Bagley Act
(Article 9 (commencing with Section 11 120) of Chapter I of
Part I of Division 3) and the Ralph M. Brown Act (Chapter 9
commencing with Section 54950) of Part I of Divisicn 2 of
Title 5, unless the parties mutually agree otherwise:

(a) Any meeting and negotiating discussion between a
public school employer and a recognized or certified enm-
ployce organization.

(b) Any meeting of a mediator with either party or both
parties to the meeting and conferring process.

(c) Any hearing, meeting, or investigation conducted by a
factfinder or arbitrator.

(d) Any executive session of the public school employer
or between the public sclhool emiplooer and its designated
representative for the purpose of discussing its position re-
garding any matter within the scope of representation and
instructing its designated representatives.

3549.3. If any provisions of this chapter or the applica-
tion of such provision to any person or circumstances shall
be held invalid, the remainder of this chapter or the applica-
tion of such provision to persons or circumstances other than
those as to which it is held invalid, shall not be affected
thereby.

SEC. 3. There is hereby appropriated from the General
Fund to the Educational Employment Relations Board the
sum of three hundred thousand dollars ($300,000) for the
support of the board.

SEC. 4. Sections 3541 and 3541.3 of the Government
Code, as added by Section 2 of this act, and Section 3 of
this act, shall become operative on January 1, 1976. Sections
3543, 3543.1, 3544, 3544.1, 3544.3, 3544.5, 3544.7, and
3545 of the Government Code, as added by Section 2 of this
ac:t, shall becoine operative on April 1, 1976. Section I of
this act an(d all other provisions of Section 2 of this act shall

become operative on July 1, 1976.

.SEC. S. Thiere are no state-mandated local costs in this act
that require reimbursement uncter -Seo±ton 2231 of the
Revenue and Taxation Code because ,here are no duties, obli-
*ations or responsibilities imposed on 1ocf government by
this act. g
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Supreme Court Rules on Vallejo Arbitrability Case

IN THE SUPREME COURT OF THE STATE OF CALIFOR-
NIA, IN BANK

FIRE FIGHTERS UNION, LOCAL 1186, INTERNATIONAL
ASSOCIATION OF FIRE FIGHTERS, AFL-CIO, Plaintiff and
Appellant,

v.

CITY OF VALLEJO, et al., Defendants and Appellants

S.F. 23098
Super Ct. No. 53187
Filed: Oct. 2, 1974

In this case of first impression we must delineate the
function of the court in interpreting a provision for arbitration
in a city charter affecting public employees. Specifically we are
asked, prior to the arbitration proceeding itself, to reconcile
clauses which substantively overlap: a provision that grants
city employees the right to bargain on "wages, hours and
working conditions" but withholds that right as to matters
involving the "merits, necessity or organization of any govern-
mental service." As we shall explain, our attempt now to
define the issues of arbitration so that they assume the shape
of rigid categories would be to reach premature judgments
%ithout benefit of the factual foundations of an arbitral record
and to impede the arbitration process itself. We therefore
largely leave to the arbitrators the moulding and resolution of
the issues, subject to the proviso that neither party may be
bound by a decision in excess of the arbitrators' jurisdiction.

In 1971, during negotiations between representatives of the
City of Vallejo and the Fire Fighters Union as to the terms of
a new contract, the parties failed to agree on 28 issues.
Pursuant to the process prescribed in the city charter, they
submitted the disputed matters to mediation and fact finding,
When these procedures failed to effect a resolution, the city
agreed to submit 24 of the issues to arbitration but contended
that four other issues, namely, "Personnel Reduction,"
"Vacancies and Promotions," "Schedule of Hours," and
"Constant Manning Procedure," involved the "merits, necessity
or organization" of the fire fighting service and did not come

under the arbitrable provisions. The city refused to accept the
recommendations of the fact finding panel with respect to
these issues or to submit them to arbitration.

On December 22, 1971, prior to the scheduled hearing
before the board of arbitrators, the Fire Fighters Union filed
a complaint in the Solano Superior Court seeking mandate to
c:ompel the city to submit the four disputed issues to

arbitration. The court found for the union on all the issues,
stating: "[T) he evidence introduced here supports findings
that the issues 'Reduction of Personnel,' 'Vacancies and

NYOmotions,' 'Schedule of Hours' and 'Constant Manning
Procedures,' are related to 'wages, hours and conditions of

employment' .. [WI hile the issues miglht also apply to the
exclusionary language 'but not on matters involving the
merits, necessity or organization of any service or activity
provided by law:' to so hold would he to defeat the over-
riding purpose of the Meyers-Milias-Brown Act and section
809 of the Vallejo charter, namely to providc peace and
harmony with the city's public safety employees. The court
cannot engage in judicial legislation and write into the Vallejo
charter words or meaning that are not there." The court
therefore ordered that a peremptory writ of mandate issue
directing the city to proceed to arbitration on the disp;ted
issues.1 The city appeals.

The present controversy therefore involves an initerpreta-
tion of the Vallejo City Charter provisions which govern pub-
lic employee contract negotiations. The provisions for multi-
level resolution of disputes at issue were drafted by a board
of freeholders for incorporation in a new city charter in rc-
sponse to a strike by city police and fire fighters in July of
1969. These proposals, with the exception of a provision
for final binding arbitration, were accepted by the city coun-
cil and embodied in section 809 of the city charter. Section
809 sets up a "system of collective negotiating" and provides
that city employees shall have the right to "negotiate on mat-
ters of wages, hours and working conditions, but not on mat-
ters involving the merits, necessity, or organization of any
service or activity provided by law... ." The section fur-
ther provides that if the parties cannot reach agreement, they
must submit successively to mediation and fact finding.2

The arbitration provisions rejected by the city council were
submitted to the titizens of Vallejo in a referendunm in 1970
and approved. The electorate added to the city charter section
810 which provides that if representatives of the city and its
employees do not reach agreement after the report of the fact
finding committee under section 809, the issues upon which
they fail to agree shall be submitted to binding arbitration.

The scope of bargaining provision in the Vallejo City
Charter in large measure parallels that set out in the Meyers-
Milias-Brown Act (Gov. Code, gi 3500-35 10).4 Government
Code section 3504 reads: ".The scope of representation shall
include all matters relating to employment conditions and
employer-employee relations, including, but not limited to,
wages, hours and other terms and conditions of employment,
except, however, that the scope of representation shall not
include consideration of the merits, necessity, or organiiza-
tion of any service or activity provided by lav or executive
order." Therefore, interpretation of the scope of bargaining
language in the Vallejo charter necessarily bears upon the
meaning of the same language in the Meyers-Milias-Brown
Act.5

In the instant case, as we have stated, we are called
upon to render a preliminary decision as to thle scope
of the arbitration. The arbitration process, however,
is an ongoing one in which normally an arbitrator,
rather than a court, will narrow and define the issues,
rejecting those matters over wlhich he cannot properly
exercise jurisdiction because they fall exclusively
within the rights of management. As Professor Grodin
has observed: ". . . collective bargaining and issues arbitra-
tion are together a dynamic process, in which the positions
of the parties and their interaction with the arbitrator i. in
a state of constant flux. Proposals get modified and noni-
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negotiable positions become negotiable as the parties sort
out their priorities, develop understanding of the implica-
tions of their positions, and perceive altemative solutions
which they may not previously have considered. To deter-
mine what is arbitrable and what is not against this changing
context is a bit like trying a balancing act in the middle of a
rushing torrent." (Grodin, California Public Emnployee Bargain-
ing Revisited: ThJe AIMB Act in the Appellate Courts (1974)
Cal. Pub. Employee Rel. No. 21, p. 17.)

To a large extent the rendition of the definitions involved
in this case will be welded by the facts developed in arbitration
itself. We put the proposition in these words in Butchers'
Union Local 229 v. Cudahy Packing Co. (1967) 66 Cal.2d
925, 938: "Because arbitration substitutes for economic war-
fare the peaceful adjudication of disputes, and because
controversy takes on ephemeral shapes and unforeseeable
forms, courts do not congeal arbitration provisions into
fixed molds but give them dynamic sweep." We there-
fore must be careful not to restrict unduly the scope of
the arbitration by an overbroad definition of "merits,
necessity or organization." Nor does this cautious judicial
approach expose the city to an excessive assertion of the
arbitrators' jurisdiction; the city council after the rendition of
the award may reject any award that invades its authority
over matters involving "merits, necessity or orgnization"
since the charter itself limits the scope of the arbitration
decision to that which is "consistent with applicable law."

With this caveat in mind, we approach the specifi.c problem
of reconciling the two vague, seemingly overlapping phrases of
the statute: "wages, hours and working conditions," which,
broadly read could encompass practically any conceivable
bargaining proposal; and "merits, necessity or organization of
any service" which, expansively interpreted, could swallow
the whole provision for collective negotiation and relegate
determination of all labor issues to the city's discretion.

In attempting to reconcile these provisions, we note that
the phrase "wages, hours and other terms and co'nditions of
employyment" in the MMBA was taken directly from the
National Labor Relations Act7 (hereinafter NLRA). (See
Grodin, Public Employee Bargaining in California: The
Meyers-Milias-Brown Act in the Courts (1972) 23 Hastings
LJ. 719, 749.) The Vallejo charter only slightly changed the
phrasing to "wages, hours and working conditions." A whole
body of federal law has developed over a period of several
decades interpreting the meaning of the federal act's "wages,
hours and other terms and conditions of employment."

In the past we have frequently referred to such federal
precedent in interpreting parallel language in state labor
legislation. Thus, for example, in England v. Chavez (1972)
8 Cal.3d 572, 576, we determined the reach of the California
Jurisdictional Strike Act in part by reference to judicial
construction of similar language in the National Labor
Relations Act. Similarly, in Petri Cleaners, Inc. v. Auto-
motive Employees, Etc., Local No. 88 (1960) 53 CaL2d 455,
459, we referred to judicial interpretation of the "interfere
witlh, restrain and coerce" language in section 8(aXl) and (2)
of the NLRA to aid us in interpreting the meaning of
"interfered with, dominated or controled" in Labor Code
section 11 17.

Tlhe origin and meaning of the second phrase - excepting
"merits, necessity or organization" from the scope of
bargaining - cannot claim so rich a background. Apparently
the Legislature included the limiting language not to restrict
bargaining on matters directly affecting employees' legitinate
interests in wages, hours and working conditions butt rather
to forestall any expansion of the langtuage of "wages, hours
and working conditions" to include more genieral managerial
policy decisions.

Although the NLRA does not contain specific wording
compatable to the "merits, necessity or organization"
terminology in the city charter and the state act, the
underlying fear that generated this language - that is, that
wages, hours and working corditions could be expanded
beyond reasonable boundaries to deprive an employer of his
legitimate management prerogatives - lies imbedded in the
federal precedents under the NLRA. As a review of federal
case law in this field demonstrates, the trepidation that the
union would extend its province into matters that should
properly remain in the hands of employers has been
incorporated into the interpretation of the scope of "wages,
hours and terms and conditions of employment. Thus,
because the federal decisions effectively reflect the same
interests as those that prompted the inclusion of the "merits,
necessity or organization" bargaining limitation in the charter
provision and state act, the federal precedents provide
reliable if analogous authority on the issue.

The City of Vallejo objects to the use of NLRA prece-
dents because of the alleged differences between employment
relations in the public and private sectors. Although we redog-
nize that there are certain basic differences between employ-
nmnt in the public and private sectors,9 the adoption of
legislation providing for public employment negotiation on
wages, hours and working conditions just as in the private
sector demonstrates that the l.egislature found public sector
and private sector employment relations sufficiently similar
to warrant similar bargaining provisions. We therefore con-
clude that the bargaining requirements of the National Labor
Relations Act and cases interpreting them may properly be
referred to for such enlightenment as they may render in our
interpretation of the scope of bargaining under the Vallejo
charter.

We now turn to an analysis of the specific bargaining pro-
posals which are at issue here.

I. Schedule of Hours
The issue of Schedule of Hours by which the union pro-

posed a maximum of 40 hours per week for fire fighters on
8-hour shifts and 56 hours per week for fire fighters on 24-
hour shifts is clearly negotiable and arbitrable despite the
city's argument that it involves the "organization" of the fire
service. The Vallejo charter provides explicitly that city em-
ployees shiall have the right to bargain on matter of wages,
hours and working conditions; furthermore, working hours
and work days have been held to be bargainable subjects
under the National Labor Relations Act. In Meat Cutters v.
Jewel Tea (1965) 381 U.S. 676, 691 the United States
Supreme Court held that the limitation of butchers' work
hours to the period of 9 a.m. to 6 p.m. was a mandatory
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subject of bargaining. The city cites no authority to the con-
trary. Accordingly, we conclude that Schedule of Hours is a
negotiable issue.

2. X'acancies at(d Pro oiloionts
The union's Vacancies and Promotions proposal concerns

fire fighters' job security ;and opportunities for advancement
and thierefore relates to the termns and coonditions of their eni-
ployment. (Cf. District 50, United Mine Workers, Local
13942 v. N.L.R.B. (4th Cir. 1966) 358 F.2d 234.) Similar
proposals for union hiring hall arrangements have been held
to involve terms and conditions of employment under the
National Labor Relations Act and to constitute mandatory
subjects of bargaining. (N.L.R.B. v. Tom Joyce Floors, Inc.
(9th Cir. 1965) 353 F.2d 768, 771.)

The city contends that this proposal may not apply to
appointment or promotion to the position of deputy fire
chief. Although the Vallejo charter does not contain any
provision for determining the proper bargaining unit, supervi-
sory or managerial employees are routinely excluded from
the bargaining units under the National Labor Relations Act
(N.L.R.B. v. Gold Spot Dairy, Inc. (10th Cir. 1970) 432 F.2d
125; see N.L.R.B. v. Bell Aerospace Co. Div. of Textron, Inc.
(1974) U.S. 4_ 94 S.Ct. 17571; by analogy, we
conclude that under the charter the union can claim no right
to bargain as to supervisory positions.

We are presented with no facts which disclose whether the
deputy fire chief's duties are supervisory; his title alone does
not constitute a sufficient basis for excluding him from the
bargaining unit. We therefore conclude that this issue should
be submitted to the arbitrators who will hear the facts which
will enable them to determine whether the deputy fire chiefs
duties are indeed supervisory. If so, the unlion's Vacancies
and Promotions proposal (loes not apply to him or his
position because he is not a member of the bargaining unit.

3. Constant AManninlg Proceduire
An exaimination of this issue illustrates the wisdom of

judicial self-restraint in attemptinig pre-arbitral definitions of
the scope of arbitration. Apparently the union originally
sought to add one engine company and to increase the per-
sonnel assigned to the existing engine companies. If these
union demands required the building of a new fire house or
the purchase of new equipment, they could very well intrude
upon management's role of formulating policy. In view of
the union's counterclaim that suich a station and equipment
were necessary for the safety of the men, this issue could
have presented a complex problem. But the very flow of the
proceedings washed away these questions because the union
altered its position and accepted the recommendation of the
fact finding committee "that the manning schedule presently
in effect be continued without change during the term of the
new Memorandum of Agreement." Hence we do not face
the problem of whether the conistruction of a new fire house
anid the purchase of new equipment would intrude upon
managerial prerogatives of policy making.

Althoughi the city chalcenges even the limited status quo
version of thei manpower issue, contending that the fact
finding ruling involves the "merits" and "organization" of the

fire department and is therefore excluded from the scope of
bargaining, we cannot conclude at this stage that the man-

power proposal is necessarily nonarbitrable.
The city argues that manpower level in the fire department

is inevitably a matter of fire prevention policy, and as suchI
lies solely within the province of management. If the relevant
evidence demonstrates that the union's manpower proposal is
indeed directed to the question of maintaining a particular
standard of fire prevention within the conmmunity, the city's
objection would be well taken.

The union asserts, however, that its current manpower
proposal is not directed at general fire prevention policy, but
instead involves a nmatter of workload and safety for em-

ployees, and accordingly falls within the scope of negotiation
and arbitration. Because the tasks involved in fighting a fire
cannot be reduced, the union argues that the number of
persons manning the fire truck or comprising the engine com-
pany fixes and determines the amount of work each fire
fighter must perform. Moreover, because of the hazardous
nature of the job, the union also claims that the number of
persons available to fi'ght the fire directly affects the safety
of each fire fighter.

Insofar as the manning proposal at issue does in fact relate
to the questions of employee workload and safety, decisions
under the National Labor Relations Act fully support the
union's contenrtion that the proposal is arbitrable. First, the
federal authorities uniformly recognize "'workload"' 1 issues as
mandatory subjects of bargaining whose determination may
not be reserved to the sole discretion of the employer. (See,
e.g., Gallencamp Stores Co. v. N.L.R.B. (9th Cir. 1968) 402
F.2d 525, 529, fn. 4.) Thus, for example, in Beacon Piece
Dyeing & Finishing Co., Inc. (1958) 121 N.L.R.B. 953, 954,
956, the National Labor Relations Board held that an
employer could not unilaterally increase an employee's work-
load by assigning to him the operation of an extra machine.
Similarly, the cQurts have recognized rules and practices
affecting employee safety as mandatory subjects of bargaining
since they indirectly concern t,he terms and conditions of his
emiployment. (N.L.R.B. v. Gulf Power Company (Sth Cir.
1967) 384 F.2d 822.)

Moreover, a recent California public employment case, Los
Angeles County Employees Assn. Local 660 v. County of Los
Angeles (1973) 33 Cal.App.3d 1, affords additional support
for the union's position. In interpreting the scope of
bargaining language in the Meyers-Milias-Brown Act -- language
which, as pointed out earlier, largely parallels the scope of
negotiation provision under the Vallejo City Charte'r -- the
Los Angeles Counity Employees court held that the county
was required to negotiate with the union with respect to the
size of the caseloads carried by social service eligibility
workers. Because the caseload, i.e., "workload," of the social
workers effectively determined the number of these workers
needed to service the recipients of aid, bargaining over the
size of caseloads in Los Angeles County Employees was in
reality comparable to bargaining over "nmanning7' levels. 2 In
the case before us, the union claims that the fire fighters, like
the Los Angeles social wvorkers, are essentially demanding a
particular workload but have framed thieir demand in terms of
"manning," that is the number of people available to fight
each fire.
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Given the parties' divergent characterizations of the instant
manpower proposal, either one of which may well be accurate,
we believe the proper course must be to submit the issue to
tihe arbitrators so that a factual record may be established.
The natuire of the evidence presented to the arbitrators
should largely disclose whether the manpower issue
primarily involves the workload and safety of the men
("'wages, hcours and working conditions") or the policy of
fire prevention of the city ("nmerits, necessity or organization
of any governmental service"). On the basis of such a record,
the arbitrators can properly determine in the first instance
whether or not, and to what extent, the present manpower
proposal is arbitrable.

Furthermore, the parties themselves, or the arbitrators, in
the ongoing proces of arbitration, might suggest alternative
solutions for the manpower problem that might remove or
transform the issue. Indeed, the union in the instant case has
already abandoned one position and assumed another. These
are the elements and considerations that argue apinst prelim-
inary court rulings that would dam up the stream of
arbitration by premature limitations upon the process,
thwarting its potential destination of the resolution of the
the issues. Hence we hold that the charter provision as to
"merits, necessity or organization," of the servce does not at
this time preclude the arbitration of the union proposal that
the manning schedule presently in effect be continued for the
term of the new agreement.

4. Personnel Reduction

Finally, the union advanced a Personnel Reduction proposal
which would require that the city bargain with the union with
respect to iny decision to reduce the number of fire fighters
Under the proposal, any reduction would be on a least-
senority basis, and no new employees could be hired until all
those laid off were given an opportunity to retum. The city
objects to that part of the proposal requiring bar.gaining on a
decision to reduce personnel and contends that any such
matter is not negotiable because it involves the merits,
necessity or orgnization of the fire fighting service.

A reduction of the entire fire fighting force based on the
city's decision that as a matter of policy of fire prevention
the force was too large would not be arbitrable in that it is
an issue involving the organization of the service.

Thus cases under the NLRA indicate that an employer has
the right unilaterally to decide that a layoff is necessary,
although it must bargin about such matters as the timing of
layoffs and the number and identity of the employees
affected. (N.L.R.B. v. United Nuclear Corporation (10th Cir.
1967) 381 F. 2d 972.) In some situations, such as that in
which a layoff results from a decision to subcontract out
bargaining unit work, the decision to subcontract and lay off
cmployees is subject to bargaining. (Fibreboard Corp. v.
Labor Board (1964) 379 U.S. 203.) The fact, however, that
the decision to lay off results in termination of one or more
individuals' employment is not 'alone sufficient to render the
decision itself a subject of bargaining. (N.L.R.B. v. Dixie Ohio
Express Co. (6th Cir. 1969) 409 F.2d 10.)

On the other hand, Iecause of the nature of fire fighting, a
reduction of personnel may affect the fire fighters' working

conditions by increasing their workload and endangering their
safety in the same way that general manning provisions
affect workload and safety. To the extent, therefore, that
the decision to lay off some employees affects the workload
and safety of the remaining workers, it is subject to bargainini
and arbitration for the same reasons indicated in the prior
discussion of the manning proposal.

Our conclusion that the issues of Personnel Rcduction,
Vacancies and Promotions, Schedule of Hours and Constant
Mtanning Procedure, except as limited above, involve the
wages, hours or working conditions of fire fighters and are
negotiable requires in the context of this suit that the City of
Vallejo submit these issues to arbitration. We in no way
evaluate the merit of the union proposals, but hold only that
under the Vallejo charter they are arbitrable.

Such a result comports with the strong public policy in
California favoring peaceful resolution of employment disputes
by means of arbitration. We have declared that state
policy in California "favors arbitration provisions in
collective bargaining agreemenits and recognizes the important
part they play in helping to promote industrial stabilization."
(Posner V. Grunwald-Marx, Inc. (1961) 56 Cal.2d 169, 180.)
In this case the voters of the City of Vallejo similarly declared
that they consider arbitration to be the most appropriate
means of resolving labor disputes. Through section 810 the
citizens of Vailejo delegated to a board of arbitrators the
power to render a final and binding decision in labor disputes
"to the extent permitted by law" after considering "all
factors relevant to the issues from the standpoint of both the
employer and the employee, including the City's financial
condition." 13

At the eame time Vallejo voters provided that any em-
ployee who participated in a strike against the city should be
automatically terminated. (Q 810.) Thus, the employee's
quid pro quo for this no-strike provision consisted of the
arbitrability of all disputes (see B6ys Market v. Clerks Union
(1970) 398 U.S. 235); the arbitration and no-strike provisions
were interdependent. Any interpretation of the VaUejo char-
ter which improperly failed to require arbitration on the full
range of negotiable issues would not only erroneously curtail
arbitration but would invite the very labor strife which the
charter provisions seek to prevent.

For the foregoing reasons we dispose of the issues as
follows: (1) The Schedule of Hours proposal must be sub-
mitted to arbitration in full. (2) The proposal as to
Vacancies and Promotions is arbitrable. The arbitrators shall
additionally hear the facts to determine whether the position
of deputy fire chief is a supervisory one and thus excluded
from the bargaining unit. If so, the Vacancies and
Promotions proposal cannot apply to the deputy fire chief
position. (3) The proposal that the manning schedule
presently in effect be continued without changes during the
term of the new agreement is arbitrable to the extent that it
affects the working conditions and safety of the employees.
(4) As to Personnel Reduction the proposal to reduce per-
sonnel is arbitrable only insofar as it affects the working
conditions and safety of the remaining employees. Matters of
seniority and reinstatement included in the Personnel
Reduction proposal are arbitrable.
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We affirm the judgment as herein modified and remand
the case to the suiperior court with directions to issue a writ
of mandamus requiring the City of Vallejo to proceed to
arbitrate the issues of "Reduction of Personnel," "Vacancies
and Promotions," "Schedule of Hours," and "Constant
Manniing Procedure" in accordance with this opinion. Each
party shall bear its own costs on appeal.

TOBRINER, J.

WE CONCUR:

NVRIGIIT, C.J.
MicCOMB, J.
MIOSK, J.
BURKE, J.
SULLIVAN, J.
CLARK, J.

The court rejected the union's contention that the Cali-
fornia Arbitration Act, Code of Civil Procedure section
1280, et seq., applied to this dispute, holding that it had
no jurisdiction under the arbitration act and could not issue
an order to arbitrate. The court upheld the writ of mandate
to compel the city to arbitratc, however, because the union
had no otlher plain, speedy and adequate remedy. Since the
union did not initially seek an order to arbitrate unAr section
1281.2 of the act, but proceeded in the superior court with a
petition for writ of mandate, we need not resolve the issue of
the applicability of the California Arbitration Act.

2Section 809 provides: "Consistent with applicable law,
the City Council shall by ordinance provide a system of
collective niegotiating to include:

"a. It shall bc the right of City employees individually
or collectivcly to negotiate on matters of wages, hours, and
working conditions, but not on matters involving the merits,
necessity, or organization of any service or activity provided
by law, or on any matter arising out of Sections 803(n) or
803(o) of this Charter.

"b. The City Council slhall direct the City Mianager and/
or his designated representative(s) to negotiate in good faith
with recognized employee organizations.

"c. Agreements reached between City representatives
authorized in (b) above and the representatives of recognized
employee organizations shall be submitted in writing to the
CitY Couincil for its approval, modification, or rejection.

"d. There slhall be established a timetable for the total
Process of collective negotiationis, incluiding mediation and
fact finiding, as hierein provided, which will, if successful,
assure a finial agreciiiemet between the parties no less than 45
days before tlle end of the current fiscal year.

"e. If, after a period of time to be set forth in the ordi-
'lance, no agrecement caan be reached between City represent-
atives authlorized in (b) above and the representatives of

recognized employee organizations or if the City Council re-
fuses to ratify the agreement arrived at or modifies such agree-
ment in any manner unacceptable to said employee orga-
nizations, the parties shall request the nate Conciliationi
Service, or other available impartial third-party mediation
service mutually acceptable to the parties, to provide a medi-
ator in accordance with its usual procedures.

"f. If no agreement betwecn the parties has been
reaclhed within 10 days after the date for start of mediation,
a fact-finding coirn iittee of three shall be appointed to deal
witlh the disputed issues. One member of the fact-finding
committee shall be appointed by the City Council, one
member shall be appointed by the recognized employee
organization, and those two appointed shall name a third,
who shall be the chairman. If they are unable to agree upon
a third, they shall select the third member from a list of five
names to be provided by the State Conciliation service. The
fact-finding committee shall make public its report, with
recommendations, within 30 days. The Council shall then
promptly consider and act upon the report."

3Section 810 provides: "Consistent with applicable law,
the ordinance adopted by the Council under Section 809
shall in addition include a requirement that if the parties do
not reach agreeinent within 10 days after the report and
recommendations of the fact-finding committee, the issues
shall be submitted to arbitration. The Board of Arbitrators
shall be composed of three persons; one appointed by the
City Council, one appointed by the recognized emlployee
organization, and those two appointed shall appoint a third,
who shall be chairman. If they are unable to agree upon a
third, they shall select the third member from a list of five
names to be provided by the State Conciliation Service. No
member of the fact-finding committee shall be a member of
the Board of Arbitrators. The arbitrators shall consider all
factors relevant to the issues from the standpoint of both the
employer and the employee, including the City's financial
condition. To the extent permitted by law, the decision of
a majority of the Board of Arbitrators shall be final and
binding upon the parties. The cost of arbitration shall be
bome equally by all parties.

"The Council shall also provide in said ordinance that
any employee who fails to report for work witlhout good and
just cause during negotiations or wlho participates in strike
against the City of Vallejo will be considered to have
terminated his employment with the City, and the Council
shall have no power to provide, by reinstatement or other-
wise, for the return or reentry of said employee into the City
service except as a new employee who is employed in accord-
ance with the regular employment practices of the City in
effect for the particular position of employment."

4The Mleyers-Milias-Brown Act [lhereinafter MMIBAJ
applies to all local government employees in California. It
provides for negotiation ("meet and confer") and me(diation
but not fact-findiing or binding arbitration. (Gov. Code,
l 3505 and 3505.2.)
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'The meaning of the scope of bargaining language in the
Vallejo charter does not differ from the meaning of such
langualge in the MMBA because of the existence of dispute
resoluitioni provisions in the charter not present in the MMBA.
The essential difference between the bargaining rights
afforded Vallejo employees and those affordled local govern-
ment cieployees in general under the MMBA relates only to
the rentedies available when negotiation breaks down and not
to the scope of negotiation required.

The charter provides that "Jil t shall be the right of City
employees . . . to negotiate on mnatters of wages, hours and
working conditions, but not on matters involving the merits,
necessity, or organization of any service or activity.. .
(Enmphasis added.) If no agreement is reached on these
matters, they must be submitted to mediation, then fact-
finding, then arbitration. The matters which are submitted to
the three levels of dispute resolution are those upon which
the parties ntegotiate but do not reach agreement. There is
nothing in either section 809 or 810 which can be interpreted
to exclude any matters which are subject to negotiation from
subsequent submission to mediation, fact-finding and
arbitration. Therefore interpretation of the scope of
negotiation under the Vallejo charter is necessarily an
interpretation of the scope of arbitration.

6California authorities establish that after an arbitration
decision has been rendered, judicial review is available to
determine whether the arbitrators have exceeded theirpowers.
(See, e.g., Morris v. Zuckerman (1968) 69 Cal.2d 686, 691;
National Indemnity Co. v. Superior Court (1972) 27 Cal.App.
3d 345, 349; Firestone Tire & Rubber Co. v. United Rubber
Workcrs (1959) 168 Cal.App.2d 444, 449; Flores v. Borman
(1955) 130 Cal.App.2d 282, 287; Drake v._Steen (1953) 116
Cal. App.2d 779, 785.)

7The NLRA provides that "to bargain colleotively is . . . to
meet at reasonable times and confer in good faith with respect
to wages, hours, and other terms and conditions of employ-
ment. . ." (29 U.S.C. 158(d)).

8Thus federal cases have held an employer need not
bargain about a decision to shut down one of its plants for
economic reasons (N.L.R.B. v. Royal Plating & Polishing Co.
(3d Cir. 1965) 350 F.2d 191), nor about a decision based on
economic considerations alone to terminate its business and
reinvest its capital in a different enterprise in another location
as a minority partner (N.L.R.B. v. Transmarine Navigation
Corp. (9th Cir. 1967) 380 F.2d 933). Furthermore, a
decision to relocate the employer's plant to another location
for economnic reasons has been held "clearly within the realm
of managerial discretion" and not subject to bargaining on
the union's demand (N.L.R.B. v. Rapid Bindery, Inc. (2d Cir.
1961) 293 F.2d 170, 176).

Bargaining in American Government (1972) pp. 4-5; Project:
Collective Bargainitng anid Politics in Puiblic EmnploYment
(1972) 19 U.C.L.A.L.Rev. 887.

10The Assembly Advisory Council on Putblic Emiiployee
Relations reached the same concliusion after sttidyinig
arguments of alleged differences between the ptiblic atid
private sectors. (Final Rep.. p. 139, March 15, 1973.)
Furthermore, we applied private sector precedent in
interpreting another aspect of the MMBA in Social Workers'
Union, Local 535 v. Alameda Welfare Dept. (1974) 11 Cal.
3d 382.

" In the private sector employees rarely seek higher
"manning" levels but instead usually frame sinular demands ir
terms of reducing "workload." In one case, howvever, a union
did phrase its proposal in "manning" terms, demanding an
increase in the number of employees assigned to operate a
specific 10-inch mill. The National Labor Relations Board
found the proposal to constitute a mandatory subject of
bargaining. (Tim}ken Roller Bearing Co. (1946) 70 N.L.R.B.
500, 504-505, revd. on other grounds /6th Cir. 1947) 161
F.2d 949.)

12The city argues that the Los Angeles County Emnployees
case is distinguishable from the instant matter because it only
concemed the "negotiability" of the caseload issue and not
its "arbitrability." As noted above (see fn. 5, supra), hovw-
ever, under the charter provision at issue in this case, the
scope of negotiation anti the scope of arbitration are identical

113An "amicus has contended that the disputed issues are
not arbitrable because submission of them to arbitration
constitutes an unconstitutional delegation of legislative power.
Arbitration of public employment disputes has been held
constitutional by state supreme courts in State v. City of
Laramie (Wyo. 1968) 437 P.2d 295 and City of Warwick v.
Warwick Regular Firemen's Ass'n (R.I. 1969) 106 R.I. 109,
256 A.2d 206.

To the extent that the arbitrators do not proceed beyond
the provisions of the Vallejo charter there is no unlawful
delegation of legislative power.

9See generally Shaw & Clark, Practical Differences Between
Pthbli & Private Sector Collective Bargainitng (1972) 19 U.C.
l..A.L.Rev. 867; Wellingt6n & Winter, 7he Limits of Collec-
1irc Bargaining in Pubjjc Employment (1969) 78 Yale L.J.
1107; Report of the Western Assemnbly on Collective
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Supreme Court: Agreements Are Binding Under MMB

IN THE SUPREME COURT OF TlHE STAT'E OF CALIFORNIA,
IN BANK

GLENDALE CITY EMPLOYEES ASSOCIATION, INC., et al.,
Plaintiffs and Appellants,

V.

CITY OF GLENDALE et al., Defendants and Appellants.

L.A. 30357

(Super. Ct. No. 988 944)
Filed; October 3, 1975

With the enactment of the George Brown Act (Stats. 1961,
ch. 1964) in 1961, California became one of the. first states
to recognize the right of government employees to organize
collectively and to confer with management as to the terms
and conditions of their employment. Proceeding beyond that
act the Meyers-Milias-Brown Act (Stats. 1968, ch. 1390)
authorized labor and management repiesentatives not only to
confer but to enter into written agreements for presentationi
to the governing body of a municipal government or other
local agency.' The present case raises amcng other issues
which we shall discuss the fundamental question unanswered
by the literal text of these statutes:. whether an agreement
entered into under the Meyers-Milias-Brovn Act, once ap-
proved by the governing board of the local entities, binds the
public employer and the public employee organization. We
conclude that the Legislature intended that such an under-
standing, once ratified, is indeed binding upon the parties.

1. Statement of facts.

Pursuant to the Meyers-Milias-Brown Act., negotiators for
plaintiff Glendale City Employet.;w' Association, Inc., the de-
signated representative for the city erimployees, met with
Charles Briley, the assistant city man..ger, to discuss employee
salaries for the 1970-1971 fiscal year. The parties negotiated
a memorandum of understanding, which they presented to
the city council. On June 9, 1970, the council passed a mo-
tion approving the memorandum. The memorandum of un-
derstanding provides for a cost of living adjustment, sick leave,
incentive pay, and a salary survey; the only matter that re-
mains at issue is the survey provision.2

The survey provision reads as follows: "The parties hereto
will conduct a joint salary survey and using as guide lines data
secured from the following jurisdictions, Burbank, Pasadena,
Santa Monica, Long Beach, Anaheim, Sanita Ana, Los Angeles
City and Los Angeles County. The inte)t of the survey will



be to place Glendale salaries in an above average position
witlt reference to the jurisdictions compared with proper con-
sideration given to internal alignments and traditional re?tation-
ships. The data used will be that data available to us and in-
tended for use in fiscal year 1970-71. Adjustments which it
is agreed shall be made will have an effective date of October
1, 1970. it is intended that comparisons will be made on a
classification basis and not title only, and that the classifica-
tions shall be determined by professional judgment of the
highest qualified personnel people with whom we would con-
fer in the jurisdictions with which we will compare." (Em-
phasis added.)

The city conducted the survey. Consistent with past prac-
tice, the city organized the data by preparing bar graphs
comparing Glendale salaries with the surveyed jurisdiction.
Although the graphs show the entire salary range for each job
classification, the parties are primarily concerned with the
salaries paid employees in the top (Sth or E) step of each
salary range since a majority of Glendale employees are at
that level.

By viewing the bar graphs, the city manager could obtain
a rough idea of how Glendale salaries at each step compared
with salaries paid in surveyed jurisdictions. On this basis the
city manager, in September of 1970, prepared a draft salary
ordinance. Plaintiff association, using the survey date, com-
puted the arithmetic average of salaries from the surveyed
jurisdictions for the top step of each job classification, and
discovered that in many instances the salary proposed in the
draft ordinance was below this average. Over the objection
of the association the city council, on October 1, 1970, en-
acted the ordinance (Salary Ordinance No. 3936) recommend-
ed bv the city manager.

On behalf of the class of city employees, plaintiff associa-
tion and certain of its members filed the instant suit against
the City of Glendale and its councilmen. Upholding the bind-
ing nature of the memorandum of understanding, the trial
court admitted parol testimony of the negotiators to aid in
the interpretation of its provisions: On the basis of that testi-
mouiy, the court concluded that the city must compute the
arithmetic (mean) average oAF .he salaries paid employees in
the highest step of each comparable classification in the sur-
veyed jurisdictions, and must pav Glendale employees in the
fifth step of each classification a salary equal to the average
from the surveyed jurisdiction, plus one cent. Salaries of
workers in the lower steps would be determined by the exist-
ing ratio of such salaries to step E salaries, thus preserving
"intemal aligrnments" as required by the memorandum.3

The court concluded that Salary Ordinance No. 3936 did
not meet these criteria, and that the failure of the city to
pay salaries in excess of the arithmetic average of surveyed
jursdictions constituted an abuse of discretion and a breach
both of the memorandum of understanding and of the city's
duty under the Meyers-Milias-Brown Act. Finally, the court
concluided that since plaintiffs had no adequate remedy at
law, mandamus should issue to compel defendants to com-
pute and pay compensation to city employees in accord with
the formula set out in the court's findings and conclusions.
The court directed that 25 percent of all retroactive salaries
and wages recovered should be payable to plaintiffs' counsel
as attorneys' fees.

Defendants appealed. They contend that the memorandum
of understanding was not binding, that the trial court erred
in its interpretation of the memorandum, and that in any
event the memorandum cannot be enforced by writ of manda-
mus. Defendants also argue that the present suit is not a
proper class action, and that relief is barred by plaintiffrs fail-
ure to exhaust administrative remedies. Plainitiffs filed 3
cross-appeal which raises a single limited issue; plaintiffs main-
tain that whenever an employee's salary must be increased to
bring it into line with the survey, it should be increased not
only to a figure one cent above average, but to a figure lying
on a higher salary range.

2. Thte memorandum of understanding, once approved by the
city council, is binding upon the parties.

The Meyers-Milias-Brown Act, as set forth in Government
Code section 3505.1, provides that after negotiations "If
agreement is reached by the representatives of the public
agency and a recognized employee organization . . . they shaU
jointly prepare a written memorandum of such understanding,
which shalt not be binding, and present it to the governing
body or its statutory representative for determinatnon."t As
we shall explain once the governmental body votes to accept
the memorandum, it becomes a binding agreement.

The historical progression in the legislative enactments
began with the George Brown Act.5 That act sought in gen-
eral to promote "the improvement of personnel management
and employer-employee relations . . . through the establish-
ment of uniform and orderly methods of communication be-
tween employees and the public agencies by which they are
employed." (Stats. 1961, ch. 1464, p. 4141.) It provided,
in former section 3505, that "The governing body of a public
agency [or its representatives) shall meet and confer with rep-
resentatives of employee organizations upon request, and shall
consider as fully as it deems reasonable such presentations as
are made by the employee organization on behalf of its mem-
bers prior to arriving at a determination of policy or course
of action." (Stats. 1961, ch. 1964, p. 4142.)6

During the years following enactment of the George Brown
Act public employee unions continued to grow in size7 and
to press their claims that public employees should enjoy the
same bargaining rights as private employees so long as such
rights did not conflict with the public service.8 The George
Brown Act, originally a pioneering picce of legislation, pro-
vided only that management representatives should listen to
and discuss the demands of the unions. Apparentlv the fail-
ure of that act to resolve the continual controversy between
the gowing public emplcqees' organizations and their em-
ployers led to further legislative inquiry. Moreover, subse-
quent enactments of other states, which granted public em-
ployees far more extensive bargaining rights,9 further exposed
the limitations of the George Brown Act.

Cognizant of this tum of events the Legislature in 1968
enacted the Meyers-Milias-Brown Act.30 Expressly intending
the new law to strengthen employer-employee communica-
tion, the Legislature provided for "a reasonable method of
resolving disputes regarding wages, hours, and other terms and
conditions of employment." (Gov. Code, 1 3500.) The pub-
lic agency must not only listen to presentations, buf "meet
and confer in good faith" (Gov. Code, § 3505), a phrase



statutorily defined to include a free exchange of information,
opinions and proposals, witlh the objective of reaching "agree-
mient on matters within the scope of representation prior to
the adoption by the public agency of its final budget for the
ensuing year." (Ibid.) Section 3505.1, quoted earlier, pro-
vides that if agreement is reached it should be reduced to
writing and presented to the governing body of the agency for
determination. This statutory structure necessarily implies
that an agreement, -oice approved by the agency, will be
binding. The very alternative prescribed by the statute -
that the memorandum "slhall not be binding" except upon
presentation " to the governing body or its statutory repre-
sentative for determlination," - manifests that favorable "de-
termination" engenders a binding agreement.

Why negotiate an agreement if either party can disregard
its provisions? What point would there be in reducirm it to
writinig, if the terms of the contract were of no legal con-
sequence? WVhy submit the agreement to the governing body
for determination, if its approval were without significance?
What integrity would be left in governmcnt if government it-
self could attack the integrity of its own agreement? The
procedure establislhed by the act would be meaningless if the
end-product, a labor-management agreement ratified by the
governing body of the agency, were a document that was it-
self meaningless.

rhe Legislature designed the act, moreover, for the pur-
pose of resolving labor disputes. (See Gov. Code, 1 3500.)
But a statuite which encouraged the negotiation of agree-
menits, yet permitted the parties to retract their concessions
and repudiate their promises whenever they choose, would
impede effective bargaining. Any concession by a party from
a previously held position would be disastrous to that party
if the mutual agreement thereby aclieved could be repudi-
ated by the opposing party. Successful bargaining rests upon
the sanictity and legal viability of the given word.

In applying the Meyers-Milias-Brown Act, "the courts have
uniformly held that a memorandum of understanding, once
adopted by the governing body of a public agency, becomes
a binding agreement." (Grodin, Public Employee Bargaining
in California: Thie Meyers-Ailias-Brown Act in the Courts
(1972) 23 Hastings L.J. 719, 756.)' ' The leading decision,
however, is one which although decided in 1970 arose under
the earlier George Brown Act, East Bay Mun. Employees
Union v. County of Alameda, supra, 3 Cal.App.3d 578.
Settling a strike by county hospital employees, Alameda
County agreed to reinstate the strikers without loss of any
benefits previously earned by those employees. Upon rein-
statement, lhowever, the county classified the strikers as new
employees, withi resultant loss of seniority, vacation, sick
leave, retirenment and othier benefits.

Reversing a trial court ruling which declined to enforce
the agreeinent, the Court of Appeal through Justice Wake-
field Taylor stated that the George Brown Act "required the
public agenicy to meet and confer and listen. . . . [Ti he
mnodern view of statutory provisions similar to the Brown
Act is that whlen a public employer engages in such meetings
with the representatives of the public employee organizationi,
any agreement that the public agency is authorized to make
and, in fact, does enter into, should be held valid and binding
as to all parties." (3 Cal.App.3d 578, 584.) If, under the

more limited provisions of the George Brown Act, which does
not specifically refer to an "agreement reached by the repre-
sentatives of the public agency and a recognized employer
organization," nevertheless the negotiation and agreement by
such parties are "valid and binding," we conclude a fortiori
that the memorandum of understanding reached under the
broader Meyers-Milias-Brown Act is indubitabiy binding.
3. The city has failed to comply with the termns of the
memorandum of uniderstanding.

Defendants challenge the trial court's finding that the city
did not comply with the terms of the agreement. We have
pointed out that the trial judge found the agreement uncer-
tain in meaning and admitted parol evidence to aid in its con-
struction. Defendants do not contend that the evidence re-
ceived was inadmissible under the parol evidence rule,12 nor
that the evidence so admitted does not support the findings
and conclusions of the trial court. Instead, the defendants
argue first, that the city singularly enjoys a unilateral right to
insist upon any reasonable interpretation of the agreemenit
that it chooses, and second, that the agreement can properly
be interpreted to require only the taking of a salary survey,
leaving the fixing of salary ranges to later administrative
determination.

The city's claim to a unilateral right to interpret the
memorandum rests upon numerous cases holding that a city
wage ordinance will not be held to conflict with charter pro-
visions requiring payment of prevailing wages unless the city's
action is "so palpably unreasonable and arbitrary as to indi-
cate an abuse of discretion as a matter of law." (Sander.; v.
City of Los Angeles (1970) 3 Cal.3d 252, 261; Walker v.
County of Los Angeles (1961) 55 Cal.2d 626, 639; City &
County of San Francisco v. Boyd (1943) 22 Cal. 2d 685,
690.)l 3 The city seeks to apply this doctrine to the present
case; it argues that in enacting Salary Ordinance No. 3936 it
attempted to comply with its duty under the memorandum,
and that this ordinance cannot be set aside unless it is
fraudulent or palpably unreasonable.

This argument, however, misses the point; the issue here is
not the validity of Ordinance No. 3936, but the sufficieincy
of that oroinance to fulfill the city's duty under the memo-
randum. Although the cited cases recognize the broad discre-
tion of a city in interpreting its respective charter's prevailing
wage provisions, and although defendant city here would
analogize the instant issue with such.a prevailing wage case,
defendant's position founders on the rock of the bilateral
nature of the instant memorandum of understanding. We do
not probe the city's interpretation and application of a pre-
vailing wage ordinance or even an alleged abuse of discretion
by the city in so applying it; we deal here with a mutually
agreed covenant, a labor management contract. We know of
no case that holds that one party can impose his own inter-
pretation upon a two-party labor-management contract.

In pre-Wagner Act days some courts considered collective
bargaining agreements to be merely statements of intention or
unilateral memoranda. (See Chamberlain, Collective Bargainting
and the Concept of Contract (1948) 48 Colum.L.Rev. 829,
832; Annot. (1935) 95 A.L.R. 10, 34-37.) But all modern
Califomnia decisions treat labor-management agreements
whether in public employment14 or privatel Sas enforceable



contracts (see Lab. Code, 1 1126) which should be inter-
preted to execute the mutual intent and purpose of the
parties. 1 6 -

This principle applies as much to agreements between
government employees and their employers as to private col-
lective bargaining agreements.17 Agreements reached under
the Meyers-Milias-Brown Act, like their private counterparts,
are the product of negotiation and concession; they can serve

as effective instruments for the promotion of good labor-
management relations only if interpreted and performed in a

nianner consistent with the objectives and expectations of the
parties.

'The city raises many other objections to the trial court's
interpretation of the agreement: it contends that the memo-

randum gave the council discretion to choose whether to im-
plement the survey findings; that the memorandum is but an

agreement to agree in the future concerning new salary
ranges; that the term "average salaries" in the memorandum
does not mean an aritimetic average but refers to the city's
practice of using bar graphs to visualize an average salary lev-
el; that the phrase "proper consideration [for] interval align-
ments arid traditional relationships" in the memorandum
authorizes the city to use such alignments and relationships
to justify payment of below average salaries.

All the above contentions violate the established rule
that if the construction of a document tums on the resolu-
tion of conflicting extrinsic evidence, the trial court's inter-
pretation will be followed if supported by substantial evi-
dence. (See 6 Witkin, Cal. Procedure (2d ed. 1971) pp.
4248-4249 and cases there cited.) In light of this rule, de-
fendants, in order to overturn the trial court's interpretation,
must demonstrate either that the extrinsic evidence on which
the court relied conflicts with any interpretation to which
the instrument is reasonably susceptible (Pacific Gas & E. Co.
v. G. W1. Thomas Drayage etc. Co., supra, 69 Cal.2d 33, 40)
or that such evidence does not provide substantial support
for the court's interpretation. But defendants present neither
contention. Their arguments, based upon an interpretation of
the memorandum on its face without reference to the extrin-
sic evidence or the trial court's findings, pose no issue
cognizable within the scope of our appellate review.

4. Plaintiff union may maintain this action on behalf of
the Glendale city employees; allegations that this suit is a

class action are superfluous and do not affect the validity of
the judgment.

Plaintiffs' complaint alleges, and the court found, that
plaintiffs filed suit on behalf of the class of city employees.
Defendants argue that plaintiffs failed to provide adequate
notice to the members of the class;18 plaintiffs respond that
defendants first raised this issue on appeal. Plaintiffs' class
allegations, however, are superfluous; plaintiff association, as

the recogrnized representative of city employees, may sue in
its own name to enforce the memorandum of understanding.
(See Professional Fire Fighters, Inc. v. City of Los Angeles
(1963) 60 Cal.2d 276, 283-284.) Since the class action for-
mat adds nothing to the rights or liabilities of the parties,19
t.he issue of notice to the members of the class is immaterial.

The instant case in this respect closely resembles Daniels v.

Sanitarium Assn., Inc. (1963) 59 Cal.2d 602, in which we

first confirmed the right of a union to sue as a legal entity.
In Daniels, the union vice-president sued as a "representative"
*of the union; we held that the suit should have been filed by
the union directly. We stated, however, that "we do not
believe the form in which the action is brought should be cna-
cial. Here Daniels sued 'in a representative capacity for and
on behalf of' the union.... But the union, as ve have
pointed out, may sue as an entity for the wrong done to it-
self; such an action is not a class action but a direct one by
the union. Hence the better and simplest form of procedure
would be the suit in the name of the union as such. Since
the matter is procedural only, however, we have considered,
and sustained, the instant complaint as one brought by the
union as an entity." (59 Cal.2d at pp. 608-609.)

In accord with Daniels, we conclude that the unnecessary
allegations and findings that the suit is a class action do niot
detract from the merits of plaintiff association's suit as the
recognized representative of the city employees. "Super-
fluidity does not vitiate." (Civ. Code, j 3537.)

5. Plaintiffs' action is not barred for failure to exhaust
administrative remedies.

Defendants contend that this suit is barred by plaintiffs'
failure to exhaust administrative remedies. Defendants refer
to the grievance procedure established by Ordinance No.
3830, enacted in 1968. Section 9 oi this ordinance provides
that an aggrieved employee, whose disputerelates to "the in-
terpretation or application of this Ordinance, an ordinance
resulting from a memorandum of understanding, or of rules
or regulations govering personnel practices or working con-
ditions" should first consult informally with his supervisor.
If that consultation does not resolve the dispute, the em-
ployee may file a grievance form with the supervisor, wlho
must enter his decision and reasons and return the form to
the employee. If dissatisfied with the supervisor's response,
the employee may forward the form to the division head; if
dissatisfied with the division head's response, he may forward
the form to the city manager, whose decision is final. Plain-
tiffs did not follow this procedure before instituting the
present action.

The requirement of exhaustion of administrative remedies
does nlot apply if the ;emedy is inadequate. (Ogo Associates
v. City of Torrance (1974) 37 Cal.App.3d 830,834; Diaz v.
Quitoriano (1969) 268 Cal. App.2d 807, 812; Comment,
Exhaustion of Administrative Remedies in California (I 968)
56 Cal.L.Aev. 1061, 1079-1080.) The city's grievance pro-
cedure is inadequate to the resolution of the present contro-
versy in two respects.

First, the pertinent portion of Ordinance No. 3830 pro-
vides only for settlement of disputes relating to the "interpre-
tation or application of . . . an ordinance resulting from a
memorandum of understanding." (Emphasis added.) The
crucial threshold issue in the present controversy whether
the ratified memorandum of understanding itself is binding
upon the parties - does not involve an "ordinance" and
hence does not fail within the scope of grievance resolution.

Second, the city's procedure is tailored for the settlement
of minor individual grievances. A procedure which provides
merely for the submission of a grievance form, without the



taking of testimony, the submission of legal briefs, or resolu-
tion by an impartial finder of fact is manifestly inadequate
to handle disputes of the crucial and complex nature of the
instant case, which turns on the effect of the underlying
memorandum of understanding itself. (Cf. Martino v. Con-
cord Community Hosp. Dist. (1965) 233 Cal.App.2d 51, 57.)

6. Mfandamus lies to enforce the memorandum of under-
standing.

The usual remedy for failure of an employer to pay

wages owinig to an employee is an action for breach of
contract; if that remedy is adeqcuate, mandate will not lie.
(See Elevator Operators etc. Unnion v. Newman (1947) 30
Cal.2d 799,808 and cases there cited.) But often the pay-

ment of the wages of a public employee requires certain pre-

liminary steps by public officials; in such instances, the
action in contract is inadequate and mandate is the appropri-

ate remedy. (See Tevis v. City & County of San Francisco
(1954) 43 Cal.2d 190 (mandate to compel officials to
approve payroll); Ross v. Board of Education (1912) 18 Cal.
App.222 (mandate to compel officials to approve payment);
cf. Flora Crane Service, Inc. v. Ross (1964) 61 Cal.2d 199
(mandate to compel controller to certify that funds have
been appropriated).) The superior court in the present case

concluded that since "enforcement of the rights of [plain-
tiffs) requires obtaining the official cooperation necessary to
implement the application of the formula agreed upon in the
Memorandum of Understanding.... [Plaintiffs) do not
have a speedy or adequate remedy at law to prevent the de-
privation of their rights other than by mandamus.",20

Although challenge conclu-
sion that plaintiffs have no other adequate remedy, they
nonetheless urge that the remedy of mandamus is not avail-
able. Defendants contend that the adoption of a salary ordi-
nance constitutes a legislative act within the discretion of the
city council, and that mandamus will not issue to compel
action lying within the scope of agency or official discretion,
or to compel performance of a legislative act.2 1

Defendants' contention rests upon the nmistaken iMpression
that the trial court mandated the enactment of a new salary
ordinance. The trial court's judgment, however, proceeded
upon the theory that the council's approval of the memoran-

dum of understanding in itself constituted the legislative act
that fixed employee salaries in accord with that understand-
ing. The writ, therefore, did not command the enactment of
a new salary ordinance, but directed the non-legislative and
ministerial acts of computing and paying the salaries as fixed
by the memorandum and judgment.22 The use of mandamus
in the present case thus falls within the established principle
that mandamus may issue to compel the performance of a

ministerial duty23 or to correct an abuse of discretion.24

"The critical question in determining if an act required by
law is ministerial in character is whether it involves the exer-

cise of judgment and discretion." (Jenkins v. Knight (1956)
46 Cal.2d 220, 223-224.) In the present case, the city.
entered into an understanding which, we have held, became a

valid and binding agreement upon approval by resolution of
the council. That agreement, as interpreted by the trial
court, is definitive, and admits of no discretion.

The findings and judgment establish precise nmathematical
standards which, applied to the survey data, yield the exact
sums due. -The trial court, in fact, awarded plaintiffs pre-
judgment interest on the ground that the action was one "to
enforce an underlying monetary obligation thte amount of
wvhich was certain or could have been made certain by calcu-
lation." (Emphasis added.) Unquestionably the negotiation
and approval of the understanding involved the exercise of
discretion by city officials. (San Joaquin County Employees'
Assn., Inc. v. County of San Joaquin, supra, 39 Cal.App.3d
83, 87-88.) But in approving the understanding, the city
exhausted that discretion; the duaty of its officials to carry
out its obliations s of nlinistetial c1haracter.

7. The cause must be remanded fovr joinder of the city
officers charged with the duty of computing and paying
wages and salaries of city employees.

As we have noted, the trial court mandated performance
of the ministerial acts of computing and paying the salaries as
fixed by the judgment. The court's writ, however, was
directed only to the city and its councilmen; plaintiffs failed
to join as additional defendants the city officials entrusted
with the administrative duties of computing and paying
salaries. The trial court judgment and mandate thus suffer
from a procedural defect similar to that discussed by the
Court of Appeal in Martin v. County of Contra Costa (1970)
8 Cal.App.3d 856.

In Mlartin, plaintiffs sued the county and its board of
supervisors to mandate payment of uniform allowances. The
trial court rendered judgment only against those named de-
fendants, and not against the county officers responsible.for
payment of the allowances. In remanding the cause for
further proceedings, the Court of Appeal stated that "The
only defect in proceedings and judgment is the failure to
join the proper ministerial officers of the county government.
Plaintiffs should be permitted to join the proper parties....
Since the county is the real party in intercst and has been
represented throughout, those ministerial officers should not
be permitted to assert any laches or limitations upon being
joined, out should be bound by the findings made against
the county and its board of supervisors which have been
approved in this opinion." (8 Cal.App.3d at p. 866.)

Followi.g the reasoning of the Court of Appeal, we hold
that the present judgment in favor of plaintiffs must be re-
versed and remanded to permit joinder of the appropriate
city officials. These ministerial officers should not be per-
mitted to assert any defense of laches or limitations, and will
be bound by the findings of the trial court made against the
city.

8. Plaintiffs' cross-appeal is not meritorious.

The City of Glendale has traditionally determined em-
ployee salaries by establishing a five-step salary range for
each job classification. The tral court directed that when-
ever Glendale's salary for the fifth step of a salary range was
less than the average salary from the surveyed jurisdictions,
the city must raise the fifth step salary to an amount equal
to that average plus one cent; it further directed that salaries
for steps one through four be raised proportionately to the
fifth step salary.



Plaintiffs argue on their cross-appeal that the trial court,
instead of directing payment of fifth step. salaries equal to
the survey average plus one cent, should have ordered the
city .to provide salary increases to the closest fifth step o0 a
higher range above the average. We believe, however, that the
court did exactly that which plaintiffs now request; in fixing
step five salaries at the average plus one cent, and increasing
step one through four salaries proportionately, the court in
effect established a new salary range at a level sufficient to
assure plaintiffs a salary above the average from the surveyed
jurisdiction. Although plaintiffs would prefer a raise to a
salary range which exceeded that average by more than the
one cent differential established by the trial court, they point
to nothing in the memorandum of undestanding or the evi-
dence which bars the creation of new salary ranges so long as
they yield an above-average wage.

9. Conclusion

For the foregoing reasons, the judgment is reversed, and
the cause remanded for further proceedings in accord with
the views expressed in this opinion. Each side shall bear its
own oosts on appeal.

TOBRINER, J.

WE CONCUR:

WRIGHT, C.J.
McCOMB, J.
SULLIVAN, J.
CLARK, J.
RICHARDSON, J.

[Concurring and Dissenting opinion of Justice Mosk
omitted. I

I The MeyerMilias-Brown Act (Gov. Code, § 3500-35 10)
applies to employees of municipalities and most other local
govemmental agencies. Employees of school districts, how-
ever, fall under the Winton Act (Ed. Code, I 13080-13090)
and employees of some transit districts come within the
scope of special legislation governing those districts (see, e.g.,
Pub. Util. Code, §l 25051-25057). The George Brown Act,
now renumbered as Government Code sections 3525-3536,
still governs relations between the state and its employees.

2 [Omitted.I
3The trial court also found: (a) that salary data from Los

Angeles City and Los Angeles County should be included in
computing the average salary, not merely utilized as "refer-
ence points" as the city claimed; (b) that the term "tradition-
al relationships" referred to the historical relationship be-
tween salaries paid certain Glendale employees and the
salaries paid employees of other jurisdictions holding com-

parable positions; (c) that the term "internal alignments" re-

ferred to salary relationships between Glendale employees at

different salary steps and classes; (d) that the proviso
requiring "proper consideration" for traditional relationships
and internal alignments did not authtorize the city to rely on
such factors to justify payment of below-average salaries.

4Section 3500 of the Meyers-Milias-Brown Act does not
clearly prescribe whether a local agency may adopt methods
of administering employer-employee relations which differ
from those prescribed by the act. (See discussion in Grodin,
Public Employee Bargaining in California: The Aleyers-lilias-
Brown Act in the Courts (1972) 23 Hastings L.J. 719, 723-
725; Grodin, California Public Employee Bargaining Revisited:
The MMB Act in the Appellate Courts (1974) California Pob-
lic Employee Relations No. 21, p. 2.) We need not reach
that question here, for Glendale has adopted a format for
labor-management relations essentially identical to that set
out in the Meyers-Milias-Brown Act. The city's employee re-
lation ordinance states that employee organizations shall pre-
sent written proposals on salaries, fringe benefits, and other
conditions of employment to the city manager. It then pro-
vides in language parallel to Govemment Code section 3505.1,
that "If agreement is reached by the City Manager and the
recognized employee representative, they shall jointly pre-
pare a written memorandum of such understanding, which
shall not be binding, and present it to The Council by May I
of each year." (Ordinance No. 3830, 11.)

([Omitted.]
6(Omitted.]
7 (Omitted. I
a 1Omitted. 1

9[Omitted.]
10 [Omitted.-
1 'Professor Grodin's article, published in March 1972,

cites only superior court decisions in support of his position;
but subsequent to that publication two Court of Appeal deci-
sions have also enforced agreements reached under the
Meyers-Milias-Brown Act. (San Joaquin County Employees'
Assn., Inc. v. County of San Joaquin (1974) 39 Cal.App.3d 83,
8849; Wilson v. San Francisco Mun. Ry. (1973) 29 Cal.App.
3d 870.) These decisions, as well as the Court of Appeal
opinion in the instant case, are analyzed in a second article
by Professor Grodin, California Public Employees Bargaining
Revisited: Th/e AIMB Act in the Appellate Courts (1974)
California Public Employee Relations No. 21, page 2.

Professor Edwards of the University of Michigan Law
School summarized the decisions of other states: "It is in-
creasingly apparent in the developing case law that once a

contract has been signed, the public employer must, in effect
'adopt' the contract and do everything reasonably within its
power to see that it is carried out." (Edwards, The Emerging
Duty to Bargain in the Public Sector (1973) 71 Mich.L.Rev.
885, 929.) The phrase "everything reasonably within its
power" refers to the problems, discussed by Edwards, which
may arise when a public agency agrees to a contract but
must depend on appropriations from another agency to carry



out that contract. Since the Glendale City Council has au-
thority to appropriate sums needed to pay the salary increase
it agreed to pay, those problems do not arise in the present
case.

12See Pacific Gas & E. Co. v. G.W. Tlhomnas Drayage etc.
Co. (1968) 69 Cal.2d 33, 40; Tahoe National Bank v. Phillips
(1971) 4 Cal.3d 11, 22-23; Jones, Evidentiary Concepts in
Labor Arbitration: Some Mfodern Variations on Ancient
Legal Themes (1969) 13 U.C.L.A.L. Rev. 1241, 1263-1269
fully discusses the effect of the parol evidence rule on the
interpretation of collective bargaining agreements.

1 3See also Alameda County Employees. Assn. v. City of
Alameda (1973) 30 Cal.App.3d 518,532; Sanders v. City of
Los Angeles (1967) 252 Cal.App.2d 488, 490; Anderson v.
Board of Supervisors (1964) 229 Cal. App.2d 796, 798400;
San Bernardino Fire & Police Protective League v. City of
San Bernardino (1962) 199 Cal.App.2d 401, 40P.

14See East Bay Mun. Employees Union v. County of
Alameda, supra, 3 Cal.App.3d 578, 584; San Joaquin County
Employees' Assn., Inc. v. County of San Joaquin, supra, 39
Cal.App.3d 83. 88-89.

lSSee Posner v. Grunwald-Marx, Inc. (1961) 56 Cal.Zd
169, 177; hIcCarroll v. L.A. County etc. Carpenters (1957)
49 Cal.2d 45, 66-67; Holayter v. Smith (1972) 29 Cal. App.
3d 326, 333-334; San Diego etc. Carpenters v. Wood, Wire,
etc. Union (1969) 274 Cal.App. 2d 683, 689; Div. Labor L.
Enf. v. Ryan Aero Co. (1951) 106 Cal.App.2d Supp. 833.

16Civil Code section 1636 declares that "A contract must
be so interpreted as to give effect to the mutual intention of
the parties as it existed at the time of contracting, so far as
the sanme is ascertainable and lawful." This section was
applied to the interpretation of private collective bargaining
agreemenits in General Precision, Inc. v. Intemational Asso-
ciation of Machinists (1966) 241 Cal.App.2d 744, 746-747
and McKay v. Coca-Cola Bottling Co. (1952) 1 10 Cal. App.
2d 672, 676.

In Posner v. Grunwald-Marx, Inc. (1961) 56 Cal.2d 169,
177, we observed that a collective bargaining agreement "is
inore thami a contract; it is a generalized code to govern a
myriad of cases which the draftsman cannot wholly antici-
pate.... It calls into being a new common law - the com-
moni law of the particular industry." (56 Cal.2d 169, 177,
quoting United Steelworkers v. Warrior & Gulf Navigation
Co. (1960) 363 U.S. 574, 578-579.)

17Courts have frequently drawn upon precedents
involving private labor-management relations to aid in deter-
mininig the rights of public employees and employee organi-
zatioiis. (See, e.g., Firefighters Union v. City of Vallejo
(1974) 12 Cal.3d 608, 617; Social Workers' Union, Local
535 v. Alameda County Welfare Dept. (1974) 11 Cal.3d 382,
341; Saii Joaquin Counity Employees' Assn., Inc. v. County
of San Joaquin, supra, 39 Cal.App.3d 83, 86.

8[Omitted.)

20 (Omitted.]
21[rmitted.J

22Part 1 of the trial court judgment provides "That a
peremptory writ of mandate issues directing the respondents...
to proceed at once to provide salary and wage increases . . . in
accordance with the following standard: . . ." The judgment
then sets out in detail the formula by which the wage increase
for each step of each job classification must be computed. Part
2 of the judgment then provides that "When the foreooing com-
putations have been made, respondents are further directed
to proceed at once to pay the differential sum due each said
employee for the period October 1, 1970 through June 30,
1971, together with interest as provided by law. . .

2 3See People ex rel. Younger v. County of El Dorado
(1971) 5 Cal.3d 480, 491; Jenkins v. Knight (1956) 46 Cal.
2d 220; California Civil Writs (Cont.Ed. Bar 1970) sections
5.25-5.26.

24"While mandamus will not lie to control the discretion
exercised by a public officer or board ... it will lie to
correct an abuse of discretion by such officer or board."
(Baldwin-Lima-Hamilton Corp. v. Superior Court (1962) 208
Cal.App.2d 803, 823; see Walker v. County of Los Angeles,
supra, 55 Cal.2d 626, 639; Cal.Civil Writs (Cont.Ed.Bar 1970)
i 5.33-5.35; 5 Witkin, Cal. Procedure (2d ed. 1971) pp. 3853-
3854.) Contrary to the claim of the concurring and dissenting
opinion [omitted] appellate courts in this state have on nu-
merous occasions mandated legislative bodies to enact salary
ordinances. (See, e.g., Sanders v. City of Los Angeles (1970)
3 Cal.3d 252, 262; Walker v. County of Los Angeles ( 1961)
55 Cal. 2d 626, 639; Sanders v. City of Los Angeles (1967)
252 Cal.App.2d 488; accord Griffin v. Board of Supervisors
(I 963) 60 Cal.2d 318 (mandate directing board of supervisors
to reapportion county).)

'9 10mitted.-
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HENRY GRIER et al., Plaintiffs and Appellants, v.
ALAMEDA-CONTRA COSTA TRANSIT DISTRICT,
Defendant and Respondent.

SUMMIARY

Several bus drivers employed by a public transit district, and their
union, brought an action against the district for declaratory relief and
damages, alleging that the district's enforcement of a provision of a
collective bargaining agreement requiring drivers who arrived for work
late to work without pay for periods in excess of the time actually lost
through tardiness, violated Lab. Code, § 2928, providing that no
deduction from the wages of an employee on account of his coming late
shall be made in excess of the proportional wage that would have been
eamed during the time actually lost. The trial court entered a judgment
for the Iransit district, holding that the statute was not applicable to the
transit district. (Superior Court, of Alameda County, No. 424097, Robert
L. Bostick, Judge.)

The Court of Appeal reversed and remanded. The court held that it
did not appear that the Legislature intended the transit district's labor
relations to be governed only by the Public Utility Code provisions
creating the district, and also held that the application of the Labor Code
provision to the district would not result in an infrirtgement upon its
sovereign governmental powers. The court concluded that the effect of
the provision requiring late drivers to work a certain period without pay
was to withhold wages for work actually perfbrmed, and thus it violated
Lab. Code, § 2928, and that the district and the union were without
authority to include such a provision in the collective bargaining
agreement. The court also held that the fact that the provision was
omitted from a subsequent bargaining agreement, prior to the appeal,
did not render the appeal moot, since plaintiffs had sought damages in
addition to declaratory relief, which was a material issue requiring
IFeb. 19761



determination. (Opinion by Caldecott, P. J., with Rattigan and Christian,
JJ., concurring.)

H EADNOTlES

Classified to (California [)igest of Ollicial Reports. 3d Series

(la, lb) Appellate Review § 120-Dismissal--Grounds Mootness-
What Constitutes.-An appeal by bus drivers employed by a public
transit district from san adverse judgment in an action against the
district seeking declairatory relief and damages arising out of the
enforcement of a provision of a collective bargaining agreement
was not rendered moot by the fact that a new collective bargaining
agreement was entered into prior to the appeal which did not
contain the contested provision, where plaintiffs' claim for damages
was based upon the alleged invalidity of the provision and
remained to be determined if the trial court's decision was found to
be erroneous.

(2) Appellate Review § 119- Disniiissal-Grounds Mootness.-Al-
though as a general rule an appeal presenting only abstract or
academic questions should be dismissed as moot, the appeal is not
moot nor subject to dismissal if the question to be decided is of
general public interest, or if there is a likelihood of recurrence of
the controversy between the same parties or others, or if there
remains material questions for the court's determination.

(3) Public Transit § 2-Transit lDistricts Labor Relations.-In an
action by bus drivers employed by a public transit distiict, in which
the complaint alleged that a provision of the collective bargaining
agreement between the union and the district violated Lab. Code,
§ 2928, prohibiting deductions from wages ol employees late to work
in excess of time actually lost, the trial court erroneously concluded
thait only the provisions of the Transit District Law (Pub. Util.
Code, §§ 24501 et seq.), and the rules and regulations adopted b)
thc board of directors of the district pursuant thcreto, controlled the
district's labor rel.a:ions, where nothing in the express language of
the TIransit District Law indicated an intent for such exclusiveness.
anJ where the statutory provisions governing collective barg.ainiln
by other transit districts, expressly provided that those districts
should not be limited or restricted by provisions of other laws or
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statutes, but no such express provision was contained in the transit
district latws applicable to the defendant district.

(4) Public Transit § 2.-Transit Districts Labor Relations.-The gen-
eratl rule that in the absence of express words to the contrary, puhlic
entities are not included within the general words of a statute, did
not preclude Lab. Code, § 2928, prohibiting excess deduction of
wages from emilployees coming late to work, from being applied to a
public transit dlistrict, where it did not appear that the application of
the statute to the district would infriige its sovereign powcrs.
inasmuch as the district had enacted a rule requiring drivers who
arrived for work late to work without pay for periods in excess of
the time actually lost through tardiness, pursuant to a collective
bargatining agreement with the driver's union, which implicitly
aicknowledged the district's belief that the matter was beyond its
sovereign powers as to discipline. Furtherniore, a subsequent
collective bargaining agreement omitted the wage deduction provi-
sions, thus indicating that the previous rule was not necessatry to the
continued reliable functioning of the district. CGovernmental agen-
cies are excluded from the oneration of generai satlitorv nro)vsions
only if their inclusion wounu lesuli in an infringenent upon
.overeign governmental powers.

(5) Labor § 11-Regulation of Working Conditions-Wages- Rt4uire-
ments as to Payments.-Since full payment of accrtued wages is an
important state poliy. enacted for protection of employeces general-
ly, it is not to be avoided by the terms of rivate :aerement.
Accrdi ritdafn ni representing bus
driiers employed by the district, were without authority t_ agree to
any provision in violation of Lah. Code, * 2928, rohibitin The

dedu -nafm ilt: ot u-empoyee coming ale to work in
excess of the prprioaewage that wo-uld have been edarned
during the limeic actually lost.

(6) Labor § 11-Regulafion of Working Conditions- Wages-- Requiire-
ments as to Payments.-A provision of a collec:tive bargaining
agreemnent between a union ;,nd a public transit distrit, which
required drivers who arrived for work late to sit, without pay, in the
dispatching area of the transit district until the driver wits releaXsed
for the day or was assigned to a run, which penalty was impo.sed
without regardl to the actual amount of time that the employee wass
tardy. violated Lab. Code, § 2928. prohibiting the dedtlioon froin
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the wages of an employee on account of coming late to work in
excess of the proportionate wage that would hatve been earned
during the time actually lost, where other employees of the district
were paid full compensation for performing the same duty of
waiting for assignment at the dispatching area. Accordingly, the
effect of the provision was to withhold wages for work actually
performed and was therefore invalid.

[See Cal.Jur,2d, Labor, § 19 et seq.; Am.Jur.2d, Labor, § 1802.1

CoUNSEL

Brundage, Neyhart, Beeson & Tayer, Joseph Freitas, Jr., and Peter N.
Hagberg for Plaintiffs and Appellants.

Hardin, Cook, Loper, Engel & Bergez, Herman Cook, Steven M. Kohn,
Robert S. Nisbet and Richard W. Meier for Defendant and Respondent.

OPINION

CALDECOTT, P. J.-Plaintiffs and appellant* Henry Grier, Michael
Chuba, Donald E. Figas, and Orlin Purdue, Sr., on behalf of themselves
and all others similarly situated, and Division 192, Amalgamated Transit
Union, the labor union representing the named plaintiffs and other bus
drivers employed by respondent, brought this attion for declaratory
relief and damages. The complaint alleged that respondent Alameda-
Contra Costa Transit District (hereinafter Transit District) was violating
Labor Code section 2928 by requiring drivers who arrived for work late
to work without pay for periods in excess of the time actually lost
through tardiness. Following judgment for respondent this appeal was
filed.

Respondent Transit District is a public entity created pursuant to the
provisions of the Transit District Law, Public Utilities Code sections
24501-27509. The individual appellants are bus drivers, employees of
respondent, and are members of appellant Division 192, Amalgamated
Transit Union (hereinafter union). The union is the collective bargaining
representative for the bus drivers employed by the Transit District.
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Thee.dI~hib.rgsi.ut agftsmcat agnedr b the union and the
Transit District contained certain provisions relating to "oversleeps," the
euphemistic term applied to tardiness for work for any reason. Section 50
of the agreement provided that drivers who were late for work without a
satisfactoiy excuse would serve "penalty point" duty. This consisted of
sitting in the dispatching area'of the Trransit District until the driver was
released for the day or was assigned to a run. The penalties for
oversleeps were imposed without regard to the actual amount of time
that the employee was tardy; i.e., five minutes of tardiness could result,
on a first oversleep, in two hours of penalty point, or, on a fifth oversleep,
in 12 hours of penalty point. A driver not assigned to a run during the
two hours of penalty point was released for that day, and was not paid at
all for the two hours. A driver sitting penalty point who was actually
assigned to a run during that time was paid for all time worked, with a
minimum of four hours guaranteed pay.

Other drivers for the Transit District regularly perform the same
duties, sitting in the dispatch office waiting for an assignment. This is
called sitting "pay point." These drivers are paid either straight time or
time and a half, depending on whether they work on their regular days,
or days off..

Labor Code section 2928 provides: "No deduction from the wages of
an employee on account of his conming late to work shall be made in
excess of the proportionate wage which would have been earned during.
the time actually lost, but for a loss of time less than 30 minutes, a half
hotur's wage may be deducted."

Appellants argued that the penalty point provisions were in violation
of the quoted Labor Code section, and sought damages for the hours
worked without pay. Respondents continded, and the court below
found, that Labor Code section 2928 dQes not apply to the Transit
District.

(la) Respondent contends that this appeal has been rendered moot
by the parties' entry into a new collective bargaining agreement in
August 1974, containing no oversleep provisions. It asserts that since the
penalty point system is no longer in effect, the question or whether it was
invalid under Labor Code section 2928 is moot.

IFeb. 19761



(2) Although, as a general rule, an appeal presenting only abstract or
academic questions should be dismissed as moot (Paul v. Milk Depots,
In(., 62 Cal.2d 129, 132 [41 Cal.Rptr. 468, 396 P.2d 9241), the appeal is
not moot nor subject to dismissal if the question to bc: decided is of
gcneral pub ic- interest ount of adera v. en ron, a. 8, 804
131 Cal.Rptr. 302, 382 P.2d 342, 6 A.L.R.3d 5551); or if there is a
likelilhood of recurrence of the controversy between the same parties or
others: or if there remain material questions for the court's determina-
tion. (Diamond v. Blacid, 3 Cal.3d 653, 657 191 CaI.Rptr. 501, 477 P.2d
7331: L'i'e Dog Foundationi v. Stale Board of Guide Dogsfor the Blind, 67
Cal.22d 536, 541 [63 Cal.Rptr. 21, 432 P.2d 7171.) This appeal should not
be considered m)oot.

(11)) In addition to declaratory and injunctive relief relating to the
oversleep provisions, the complaint sought damages for the individual
namled plaintiffs anid the class they claimed to represent. The claim for
damn)age.s was based upon the alleged invalidity of the penalty point
systemi under state law, and the wages unpaid for periods of sitting
penalty point when no assignment out was made.

'[his issue of damnages is plainly a "material issue for the court's
determinaltion." If the decision of the court below is found to be
erroneous, and the oversleep section is found to violate applicable state
law, the ease musit be renmanded for a determination of the number of
lhours eatch enmployee was required to work without pay. rhus, though
the other questions may be moot as a result of the new collective
hargaininiig atgreement, the natter of damages is not. (Cf. Sauer v.
MkCarihr'. 54 Cal.2d 295, 297 [5 Cal.Rptr. 682, 353 P.2d 2901; Elevator
(4u'1ra,torv etc. Linion v. Newmiian, 30 Cal.2d 799, 803 [186 1'.2d 1].)

Respondent urges that the case of Consol. etc. Corp. v. United A. etc.
W$OrAkrs, 27 Cal.2d 859 [167 P.2d 7251, is controlling. The Supreme Court
dlismissedI the appeal as moot, because a new contract had been entered
into superseding the agreement in question and the union's claim of
daillages was based on breach of contract and there was no breach.
(ConsoL. (Coy. is plainly distinguisihable froin the instant case. (See also
Kcith Garrick, Inc. v. LoCal No. 2, 213 Cal.App.2d 434, 435 [28 Cal. Rptr.
7501 (appeal disnmisse(d as moot because new collective bargaining
agreement entered and plainti//s had waived damages); I'aoli v. Cal. &
Havvit'(iitll S'ugair etc. Corp., 140 Cal.App.2d 854 1296 P.2d 311 (appeal
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dismissed as m(ot hecautx new collective bargaining agreement entered
and plaintifjy had nol appealed the trial couirt.sfinding of ""no damage.s. 1.)

(3) The court below concluded that the Legislature intended that
only the provisions of the Transit District Law (Pub. Util. Code. § 24501
et seq.) and the rules and regulations adopted by the board of directors
of the Transit District pursuant thereto, should control the district's labor
relations. Nothing in the express language of the rransit District Law
indicates an intent for such exclusiveness.

The court below cited several portions of the Transit District Law in
support of its conclusion. Sectiotn 24883 provides that the board of
directors "is the legislative body of the district and determines all
questions of policy." Section 24886 authorizes the board to adopt a
personnel system. Section 24936, subdivision (d), empowers the general
nmanager to administer the personnel system adopted by the board and
"to appotnt, discipline or remove all officers and employees subject to
the rules and regulations adopted by the board and the labor provisions

I With regard to damages. respndent further asserts [hat this case is not a proper cLass
action because no evidentiary hearing was held below to determine the propriety of
pro,eeding as suich. it -,should be noted. of course. thaot regardlecs-s of the class aspects of
the case, the "'lividual plaintiffs have asserted monetary claims. and these alone are
suflicient to preiludc a finding of moot)ness.

The c4mh'plaint alleged that the individuil employees sucd on behallWof all tbtus drivers
in the I1;msit D)isirct. who) were too numerous to he joiincd aind who would he
ade1qtuatelv represented by the named plaintiffs. Further. it alleged that the union is the
bargaining representative for the bus drivers. and sued in that capacity in their behalf.
The questions of law raised are coimimon to the claiss: the only question of fact is

individual damages. and 'itlhe mere fact that ultimately cach class aiwnimber will be
required to establish his individual amount of damages does not pteclude the
maintenane of' a cla%s action." (%ima nIokirur, optiical (o., hic. %'. SUI('iade .I f
ELuali:oiion. 47 Cal.App.3d 244. 250 1120 Cal.Rptr. 6091.) Of couirse. ordinarily, a
hea.ring is essential to determine whcher and how to proceed in the class forml under
Code of Civil Prm etdure section 382. (Bl}llCauiw v. Ilaia /Insiesineus. 45 Cal.App.3d 797.
8X0 11 19 Cl.A Rptr. hX11: I/ome SOv. & Latin .4sx.v. Superior (ouri. 42 Cal.App.3d 1(06
11 17 Cal.Rpir. 4851.) hlowever. not only did the parties stipulat ito propriety of the class
during (the hearing on the prcliminary injunction. btut obvious questions of acquiescence
and waiver are also present.

More signilicantly (in view of the due process notice requirements. which of course
could not he satisfied fr absent claiss members bv stipulation or waiver of the partics).
the unioin was joined as a plaintifl: As; bargaining agent fir the usudrivers unditcr the very
collective agreement challenged. the union is a proper class action representative
(Pro)fi'..iomil Iirt Fikhtlers. Inc. v. (itv of/ Los Anigelev. 60 (Cal.2d 276. 283-284 132
(Cal. Rpir. 830. 384 P.2d 1581: C(alliorn,iW Sc/h. Ditplqvees Assit. V. f1/its VnifiedS/(h.
l)i.sl. 243 (Cal.App.2d 776. 780 152 Cal.Rpir. 76.51: see also (Class Action Manual
(Prep.ired bw LAos Angeles Superior Court) § 404. p. 7). and as agent fir its 1m1Cb111'ers
received appropriate notice hereini.
:eb. 197461



of ihlis law, whlichever are applicablc." Section 25051 authorizes the
board to negotiate with an appropriate collective bargaining unit to
reaichi agrecement on "the terns of a written contract governing wages,
salairies, hours, working conditions, and grievance procedures."

The trial court reached its conclusion by applying the rule of
con.struction that specific statutes control gciwral statutes, and th.
specific provisions relating to a particular subject will govern general
provisions whilch might otherwise, standing alone, be broad enough to
include the subject to which the more particular provision relawts. (Code
C'iv. Proc., § 1859; McGrijffv. Coounty of Los Angeles, 33 Cal.App.3d 394,
399 [109 Cal.Rptr. 1861J Bozai(ch v. Slate of California, 32 Cal.App.3d
688, 697 1108 Cal.Rptr. 392J.) In the instant case, however, this principle
is of little assistance: it might be argued with equal force that the specific
provision is that restricting wage deductions for tardiness (I ab. Code,
§ 2928), and the general provisions are those broadly governing the Transit
District without reference to such details as oversleep regulations.

The most salient point in support of a conclusion opposite to that of
the trial court is that the statutory provisions governing the Southern
California Rapid Transit District, the Orange County Transit District,
and the San Diego Transit District, contain the precise language that
respondenits urge us to find by implication here. These Public Utility
Code provisions (§§ 30750, subd. (c), 40126 and 90300, subd. (f)), all
state, in relation to collective bargaining provisions thiat: "The obligation
of the district to bargain in good faith with a duly designated or certified
labor organization and to execute a written collective bargaining
agreement-it with sucih labor organization covering the w.ages, hours, and
working coneditions of the eimployees represenited by suclh labor organiza-
tion in an appropriate unlit, and to comply with the ternis thereof shall
not he li/ni/cd or restricted bv tdie prot,isions of the Governiment Code or
other l/as or s/a/lt/le. ..." Insofar as the various trainsit district laws are
substantially similar, the absence of such a provision in the Alalmeda-
('ontrm (Costa County law (alnd in the San Francisco Baty Area, Stockton,
and Marin laws) evidences a different intent on the part of thle
Legislature. even though the laws were enacted at different tienes. (City
of Port Ilueneme v. Citi of Oxnard, 52 Cal.2d 385, 395 [341 P.2d 3181.)
The Legislature plainly thought it necessary to include tile express
language negating other statutory restrictions in the later-eniactedeIprovi-
sions of the SSan 1)iego, Orange County, and Southern Calitoium laws.
Trhe Lbsence of such express terms in the other, earlier transit district
laws indlica.tes that a difrerent meaning was inteneded.
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Thus, it does not appear that the Legislature intended Almneda-
C:ontra Costa County Transit District labor relations to be governed only
by the Public Utility Code provisions relating thiereto. Rather. the rules
and regulations adopted by the board of directors (and administered by
the general manager under § 24936 subd. (d)), including those adopted
by a resolution approving a collective bargaining agreement, must
themselves be promulgatde subject to the limitations and restrictions of
other applicable laws.

11l

The specifc question of the applicability of Labor Code section 2928
must therefore be discussed. Two matters are presented for decision:
whether the section applies to the Transit District; and, if so, whether it
invalidates section 50 of the collective bargaining agreement.

(4) The first problem invokes the general rule that in the absence of
express words to the contrary, public entities are not included within the
general words of a statute. (People v. Centr-O-Mart, 34 Cal.2d 702, 703
[214 P.2d 3781; Es l te of Miller, 5 Cal.2d 588, 59." [55 P.2d 4911.)
flowever, this broad statement has received narrower application, so that
governmental agencies are excluded "from the operation of general
statutory provisions only if their inclusion would result in a ir ent
upon sovereign governmenta powers. 'Where . . . no impairment of
sovereign powers would resuTt, tfi reason underlying this rule of
construction ceases to exist and the Legislature may properly be held to
have intendei that the statute apply to governmental bodies even though
it used generail statutory language only.'" (City of Los Angeles v. City of
,San Fernando, 14 Cal.3d 199, 276-277 [123 Cal.Rptr. 1, 537 P.2d 12501;
italics added; quoting Hoyt v. Board of Civil Service Commlrs., 21 Cal.2d
3"') 402 1132 P.2d 8041.)

The court below, citing Nutter v. City ofSanta Monica, 74 Cal.App.2d
292 [168 P.2d 7411, concluded that application of Labor Code section
2928 to invalidate section 50 of the agreement would impinge upon the
sovereign powers of the Transit District and thus violate the above
prescription. "Serious interference with the Board's management of
personnel problems in the District would result, and the ability of the
District to perfornm its function of providing reliable on-schedule
transportation to the public would be damaged."
IFch. 19761



Labor Code section 2928 is part of what iias been ternied the
"established policy of our Legislature of protecting and pronioting the
right of a wage earner to all wages lawfully accrued to him." (CilT of
t kiah v. Fones, 64 Cal.2d 104, 10- [48 Cal.Rptr. 865, 410 P.2d 3691.)
Althouglh public entitics are exemiipted by statute from some code
provisions relating to wages (e.g., Lab. Code, §§ 213, subd. (b), 220).
ILabor Code section 2924 (grounds for employer termination of employ-
iiient before end of term), a part of the same division and chapter, hais
been applied to a public entity. (Ifolizendorif v. Housing Authorio,l 250
Cal.App.2d 596, 609-610 [58 Cal.Rptr. 886J.)

Two factors belie the assertion of infringement of sovereign powers in
the present case. The very fact that wages, hours, and working conditionis
are to be set by the collective bargaiiing process distinguishes this case
from Nunter, supra, relied upon by the trial court. In Nutler, the court
characterized the relevant Labor Code sections as relating "to the field of
industry in which employer-employee relationships are fixed by con-
tract" (74 Cal.App.2d 292, 297), and held the general labor statutes
inapplicable to a governmental entity based upon this distinction.

In the present case, the Transit District clearly retain.s the right to
establish rules and regulations governing emnployee discipline (as do
private employers generally). However, insofar as it is require(d to
negotiate in good faith with the union on wages, salaries, hours, working
conditions and grievance procedures (Pub. Util. Code, § 25051), it does
not have any power to unilaterally adopt rules or regulations aflecting
suchi matters, as they are properly subjects of collectisc htrgaining.
Labor Code section 2928 relates to deductions from wages. The Transit
l)istrict implicitly acknowledged its belief that this matter was beyond its
sovereign powers as to discipline when it submitted the suIbject to the
bargaining process. In this it was correct,' and the application of the
statute to the Transit District therefore, could not infringe upon any
sovereign power.

Labor Code section 2928 permits deductioni from wages for time
actually missed due to oversleep. Moreover, the new collective agree-
mient, providing for suspension of drivers who oversleep, indicates that
the oversleep rules of section 50 were not necessary to the continuled
reliable functioning of the Transit District. Respondent does tiot oflcr
any argument that the new regulation (consistent with Lab. Code § 2928")
has impaired its performance, or that the new lormat has "injuriously
llfect[ed]J the capacity to perorm state functions." (Nutter, supra, 74
(al.App.2d at p. 300.)
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However, it does not follow that, because the subject of penalty point
prox isions was not witlhin the sovereign powers of the Transit District, it
was necessarily within the scope of permissible agreeneent between the
parties. (5) As noted earlier, full payment of' accrued wages is an
important state policy, enacted for protection of enmployees generally As
suchitCisinotvto.be avoided_b the terms of a rivate agreement. (Civ.
Code, § 3513; Bnazne v. niernal. H-arveser Co., 142 Cal.App.2d Supp.
874, 878-879 [299 P.2d 7501.) The partics were therefore without
atuthority to agree to any provision in violation of a;ie statute.'

lV

(6) The final question presented, then, is whether section 50 of the
collective bargaining agreement was contrary to Labor Code section
2928. The court below held that "Plainly, if Labor Code § 2928 applies to
§ 50, the latter must be declared void." With this we must agree.

Respondent argues, as it did below, that Labor Code section 2928
applies only to "deductions from wages," and, giving those words their
ordinary meanings, section 50 of the agreement does not fall within the
prohibition becauise (I) sitting penalty point is not working; (2) therefore,
no wvages were eairned; and (3) there is thus no deduction from wages.
Respondent urges that the oversleep provisions are "properly characterP
ized as requiring a late employee to wait for further employment (as in a
hiring hall)... 7

This argumcnt is without merit. Employees of the Transit District who
are not sitting penaitlty point are paid full compensation for performing
the same duties, n.amely, waiting for assignment at the dispatching area
in full uniform. Respondent thus recognizes that such duties constitute
compensable work, and it is undisputed that the employees sitting
pen;alty point dlo so at the requirenment of the Transit District. In the
absence of section 50 of the agreement, employees waiting for assign-
ments at ihie Transit District's behest would be compensated for such
work. The flfect of section 50, therefore, is to withhold wages for work
alctually peiTormed. Such a provision violates the plain prohibition of
Labor Code seclion 2928, and constitutes a deduction from wages, as
found by the trial court.

L'tnir(d A,4ir Lites, Inc. v. Inidiu.strial Welfare C(oM., 211 Cal.App.2d 729 128 Cal.Rptr.
2381. is cited hy respondent 'in support of its argument that the terms of the collective
bargaining agreement. negotiated pursuant to Pullic Utilities Code section 25051. should
control ovcr conflicting sitate law. However. the case is not persuasive, as it involved
federal preemption of state law, not at issue here.
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Section 50 was therefore invalid, and the aflected employees are
enititled to the wages withheld by the Transit District for time spent
sitting penalty point without pay. The precise amnounts due to particular
employees are to be determined by the trial court on renmand.

hlie judgment is reversed and the cause renianded to the superior
court to determine damages in accordance with this opinion.

Rattigan, J., and Christian, J., concurred.
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1S.F. No. 23245. In Bank. Sep. 16. 1973.)

JOHN F. SKELLY, Plaintiff and Appellant, v.
STATE PERSONNEL BOARD et al., Defendants and Respondents.

SUMMARY

After rcceiving a written notice from the State Department of Health
Care Services tcrminating his employment on the grounds of intemper-
ancc, inexcusable absences and other failures, a physician with the status
of a permanent cavil service employee was accorded a hearing before a
rcpreseniative of the State Personnel Board which adopted the represen-
tative's recommendation and dismissed the physician from employment.
The trial court denied the physician's application for a writ of mandate
to conmpel the Board to set aside the dismissal. (Superior Court of
Sacramento County, No. 232477, Lloyd A. Phillips, Judge.)

The Supreme Court reversed and remanded for further proceedings.
P'reliminarily, it was noted that the state statutory scheme regulating civil
service cmployment confers on a permanent civil service employee a
property intercst in continuation of his employment and that this interest
is protected by due procus. Concluding, from the record, that the basis
of the dismisal lhad been the physician's conduct in extending his alloted
lunch timne by five to fifteen minutes and in twicc Icaving his office for
several lhounr without permission. the court held that the dismissal
conistituted an abuse of discretion in view of the record's failure to show
that thase deviations adversey affected public service. Ftrther, it was
held that provisions of the Civil Service Act (Gov. Code, § :8500 et'seq.),
including. in particula, Gov. Code, 1 19574, relating to pu'nitievc action
against a permanent employee, violate federl and state constitutional
dtue proces pisis. Thus, -the dismissal had been improper as
excessive punishment, and as having been effectuated under procedures
whiich denied the physician due process. (Opinion by Sullivan, J.,
expressing the unanimous view of the court.)
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HF.ADNoTrs

C^l l'.'s lie teCaxilifornia Digest *rOllicij ReptrtN. 3d Series

(I) Civil Service § 7-Discharge, Demotion, Suspension, and Dismissal
-Permanent Employee Status as Protected by Dne Process.-The
California statutory scheme reguliting civil service enmployment
confers on an individual who aichieves the status of "permalnent
employee" a property interest in the continuation of his employ.
ment which is protected by due process.

(2) Constitutional Law § 102Due Proces#--Right to Covernienta4
Benefit a Profteted by Due Process.-A person's legally en forcible
right to receive a government benefit in the event that certain facts
exist constitutes ai property interest protected by due process.

(3) Civil Service § 7-Discharge, Demtion, Suspension, and Dismi..
sal--Du Prnes%,-Due process does not require the state to
Drovide a permanent civil service employee with a full trial-type
evidentiary hearing prior to tlC initial taking of punitive action. but
does require, as minimum preremoval safeguards, a notice of the
proposed action, the reasons therefor, a c'opy of the charges and
materials on which the action is based, and the right to respond.-
cither orally or in writing, to the authority initially imposing
discipline.

(4) Civil Service § 7-Dischage, Demotion, Suspension, and Dismissal
-Statutes-ConvAitutionality.-Provisions of' the State Civil Ser-

vice Act (Gov. Code,*§ 18500 et seq.), including, in particular, Gov.
Code, § 19574, concerning the taking of punitive acti'on against a
permanent civil service employee, violate the due process clauses of
thle FiHlh and Fourteenth Amendments to the U.S. Constitution,
and of Cal. Const., art. 1, 55.7, 15.

(5) AdminWaive Low 114-Judlcial Rtview-Lmited Natire-Re-
view of State Pe el erd's Fidngs.-Inasmuch as the State
Personnel Board is a statewide agency deriving its adjtudicating
powers from the state Constitution, the Board's factual dectermina-
tions are not subject to re-examination in a trinl de novo, but are to
he tipheld by a reviewing court if supportcd by substantial
evidencc.

(See Cal.Jier.3d, Administrative Law, § 287; Am.Jur.2d, Adminis-
tritive Law, § 659.1 '
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(6) Civil Service § 11 Discharge, Denmtion, Suspensi(n, and Dimsnis-
sul-Judicial Review-Sutficie-ncy of Evidence.-The State Person-
nel Board's findings that certain of a permanent civil service
employee's absences on certain working days were due to his
drinking of intoxicating liquors, rather than due to illness, were
sustained by testimony of two apparently credible witnesses that
they had seen him at a bar drinking on those days. and by his own
testimony that at lunch on one of those days. he had consumcd two
martinis despite his assertions of illness.

(7) IPublic Officers a;d Euiloyes § 27-Dnr2tion and Termiination of
TenurAirative By's Discretion.-Although an adminis-
trative body has broad discretion as to imposition of discipline it
must exercise legal discretion which, in the circumstances, is
judicial discretionh And in determining whether such discretion has
been abused in the context of public employee discipline, the
-overriding consideation is the extent to which his conduct resulted
in, or if repeated is likely to result in, harm to the public service.
Other relevant factors include the circumstances surrounding the
misconduct and the likelihood of recurrence.

(8) Civil Servke § I I-Discharge, Demotion, Suspension, and Dismis-
sal-Judicial Reiw-Abwse of Jiscretion.-In dismissing a
physiciar. willt the status of a permanent civil service employee on
the basis of his extension of his allotCd lunch time by five to fiftcen
minutes, and in twice leaving his officc for several hours without
permission, the State Peronnel Board abused its discretion, where
tc record failed to show that such deviations adversely ailrected the
public serviec, but did disclose that he more than made up the lost
time by working during nonworkling periods, and that he was in-
formative, cooperve. helpful, extremely thorough, and productive.

COUNSEL

Loren E. MeMaster and Allen R. Link for Plaintiff and Appellant.

Evelle J. Yotnger, Altorney Gcneral, and Joel S. Primes, Deptity
Attorney Gener.al. for Defendant and Respondent.
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OlsiNION

SULLIVAN, J.-Plaintifl John k. Skelly, M;D. (hereafter petitioner)
appeals from a judgment denying his petition for writ of mandate to
compel defendants State Peronnel Board (Board) and its members to set
aside his allegedly wrongful dismissal from employment by the State
Department of Health Care Services (Department).' In challenging h-is
removal, petitioner asserts, among other things that California's statu,
tory scheme regulating the taking of punitive action against permanent
civil service employees violate the due procesi claues of the Fifth,and
Fourteenth Amendments to the United States Constitution and article 1,
scctions 7 and 15, of the Cafria Coastituton.

In July 1972 petitioner was Pmploy.ed by the Department as a medical
consultanl.2 He held that position for about seven years and was a
pernianent civil service employee of the state. (See Gov. Code, § 18528.)3
About that time the Department, through its personnel officer Wade
Williams, gave petitioner wntten notice that he was terminated from his
position. as medical consultant, effective 5 p.m., July 11, 1972. The notice
specilied three causes frw the dismissal: (1) Intemperance, (2) inexcus-
able absence without lcave, and (3) other failure ofgood behavior dunrng
duty hours which caAsed discredit to the Department.4 It fuithr
described petitioner's alleged acts and omissioni which formed the basis
of these chlarges, and nolified him that to secure a hearing in the matter,
he would be required to file i written answer with the Board within 20
days. and that in the event of his failure to do so, the punitive action

'PllleI.iper ashu.. nwmed ass deremha the I)cpanmeoilnd its difftlor.
"Paltisitsme'r r:ud;1mG .w( W;ito. t 4i ShOl. W.shi

tn,l.C('. 9in934. Ic Wm ie to Cti lW ('lfitia thesame yeaw and.
alter as three-yeawre Cmk,Wc wiprM; itt 1937. iui in Car. nose asiIhr.t:,u pbhmle"sn uring 13 ofa MS 28 ye it p?ive jtr he tahe the Universiy
tsf Casle%Isia MW;d ('enter. (i se; d ner;sr in hm
eys Aweed Peetitk"ie toe pr MOMpne s %. K ved Cp1fnt as- a
medical muhwwith she Ste Wew# DUtmin . hichb e rt of the .ste
Depumtrsmlof HenlsW Cumrew kvn* 199.
3or;4ovcrnmene-c. ses 133ss p.wie: 'rmaet emploee' means mm

emphly h has.w ertmanen 'Pet.raae satus amen the status of an emCPIOecwlis' is lawft4yr retaiew in his um _ber tew of the probatiary pLsed
provided in.this eal hbybd . T r wa p is the initil permit
oelp yo~m nti" gemeulyhitsw six mouwhw ""kem teBadetNseao
'wrXts no <exedinlg me . NW. code. I I91 I.)
Ikreafler. atl .eh all sciontet e to the Go'veretmenw

(ode.
as&h of thee siuses p es a rbasor psu a-gn ugna pmnt si

wbrvis empLeUlkr soestW I9572, sohivisi (h (j. ai)
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would be final. On July 12, 1972, petitioncr tiled an answer, and on
September 15. 1972, a hearing was held beforc an authorized representa-
tive of the Bo;rd.

At the hearin, tAhe Departmcnt introduced the testinony of Philip L.
Philippe Gerald R. Grct and Bcrnard V. Moore, thrce successivec
district administrators of the Department's Sacramnento oflicc to which
petitioner had been assigned 'I'lcir testimony was c:orroborated in part
by written documents from the Dcpartment 6ies, and disclosed the
f0llowing facts: Philippc met with- petitioerx on Novenmber 17, 1970, to
discuss the lttes unexcued absences apparent drinking on the job and
l;ailtre to comply. with' Department work hour' requirements. This
nieeting wa held at the ienc of several staff members who had
complned to Philippe about petitioerI's conduct The-doctor was
admonished to comply with pertinent Department rules and regulations.

Nevertheless dspite further warnings given petitioner and efforts
mnade to accomnWdate him by extending his lunch break fronm the usual
45 iniutes to one hour, hc persisted in his unexplained absences and
f:ailure to observe work hours and as a restult on February 28, 1972,
received a letter ofrp.rimandand a oneday suspcnsion.

This punitive action had liltic efrect on petitioner wlho continued to
take excessive lunch periods. On March 3, 1972, Gerald Green, then
district administrator, and Doris Soderberg, regional administrator, met
witlh petitioner and dicuswed his refusal ta obey work rules, but
4pparently to no avail. He took lengthy lunch breaks on March 13, 14, 15
and 16. Green again met with petitioner on March 1;6 in an efrort to
rcsolve the problem. When asked why he had taken 35 extra minutes for
lunch thlat day, pethitner claimed to be sick. Green responded that on
the day in quastwa he had obsrved the-doctor drinking and talking at a
rcntaaurat and bar, GrCee then suggested that petitioner, for his own
conveniencha.c froi full-time to part-timne status at an adjusted
compCnMtWS. P declined to do so and Grcen admonished him
that fuIrther vioatim of work rules woud result in disciplinary action
and even disamis .

In) the evry ar muom of June 26 Brneard M(x)re, who succeeded
(;reen as ditrit administrator. atlemptcd but without success to see
petitioner in the-latter's ollice. Mox)re found him at a local bar laughing
and talking with a drink in front of him, his hiair somoewhat disheveled,
a;nd hiis arm around a companion. Petitioner latcr lcft the bar but did not
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rctuirn to his ornicc that day. Nor did hc notify Moorc of hiis proposed
absence as rcqulircd by Departnment rules. Subsequently petitioner
aittenmpted to have Moore record his absence as "sick leave."

In his defense, petitioner testified that he had in fact been sick on the
afternoon of June 26, and that after an unsticcessful attempt to telephone
his wife, he had informed a co-worker that he was going honme.5 He then
went to a local bar and, after requesting a friend to call his wife,
remained at the bar until she picked him up. Petitioner's version of the
events was corroborated by his wife, a cocktail waitress, and the friend
who had placed the call. Petitioner admitted, however, that despite his
illness, hc had had two martinis at lunch.

Petitioner further tstified that his, longer lunch periods involved no
more than 5 to I S extra minutes. In justification of this, he stated that he
had more than made up for the time missed by skipping his morning and
alternoon coflec breaks, by working more than his allotted lime over
holidays and by occasionally taking work home with him. He denied
having a drinking problem and stated that his alcoholic intake during
working hours was limited to an occasional drink or two at lunch.

Three co-workers, including Dr. F. Audlty Rale, the senior medical
consultant and petitioner's immediate supervisor for 13 months,
confirmed petitioner's testimony that he rarely took coflfee breaks. They
described him as eflicient, productive and extremely helpful and
cooperative, and stated that his work had never appeared to be aflected
by alcoholic consumption. Dr. Hale rated petitioner's work as good to
superior6 and assessed him as 'our right hand man as far as information
concerning ear, nose and throat problems not only for the District Office
but for the Rcgion as well." He stated that the Department definitely
needed someone with the dctor's skills.

The Department introduced no evidence to show, and 'indeed did not
claim, that the quality o-r quantity of petitioner's work was in any way
inadequate: his failure to comply with the precribed time schedule did
not impede the efrecive performance of his own duties or those of his
fellow workers. Altho"gh petitioner was handiczpped by relatively
serious sight and speech impedimnits, the Department did not rely upon
tiese physical defsenias ow ns for dismissal; nor did it appear
that these difficulties affected his work performance.

* Mooarcb aperr;nsy wu n.rnal ab^Se nE shut punskrsi"wn.
"rhereprxts prntd pdti"S *ee' pmboNm"ary pevld simflOly nrted hik wtwh.
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On,Sepimber 19, 1972, the hearing officer submilted to the Board a
proposed decision recommending that the punitive action against
petitioner be sustained without modification. He made findings of fact in
substance as follows: (1) That on February 28, 1972, petitioner suffered a
one-day suspen for a four-hour unexcused absence on January 10,
1972, for exceWve lunch periods on January I and 19, 1972, and for a
lengthy afternoco brak spent at a bar on February 25, 1972; (2) that
despite efforts toadte petitioner by extending his lunch break
to one hour,. he continued to exceed the prescribed period by five to ten
minutes for the four das following his suspension and again on March
13, 14 and 15, 1972; (3) that on March 16, 1972, petitioner took I hour
and 35 minute for Iuchand claimed that this was due to illness when in
fact he had been drinking; (4) that on the afternoon of June 26, 1972, the
district administauw fond petitioner at a bar during work hours, with
his hair dishveled, hb arm around another patron and a drink in front
of him; and (5) that the peiioner's unexcused absence on June .26, 1972,
was nt de toi

The heari offie fond that these facts constituted grounds for
punitive ac under section 9572, subdivision (j) (inexcusable absence
without leave)I In cidring whether dismissal was the appr6priate
discipline, the oAic-r 9ote that 'laippellant is 64 years old, bas had a
long and honorable medica career and is now handicapped by scrious
sight ands diMeulties. Also the Sen,r Medical Consultant has no
complaints about appllnt's work."' On the other hand, he pointed out
that the Deparment's poblems with petitioner dated back to 1970, that
he had b wan formally as well as informally, that compliance
with Department rules was required, and that he had nevertheless
persisted in his pattwe of misconduct. On this basis, the hearing officer
concluded that tbere was no reason to anticipate improvement if
petitior were. to his position and rconommcnded that the
Deprtmena's puniiv actio be affirmed. The Board approved and
adopted the hearing olicer's proosed decision in its entirety and- denied
a pettion for rea ngTesc proceedinss followcd.

Petitioner urges both ral and substantive grounds. for annull-
ing the Board's As to the procedural ground, he contends that
tlic prwisionr *f the Sase Civil Sevice Act (Act) governing the taking of
punitive action a i permanent cvil service employees, without

~ r~.pi.3 adu.irme actions con(omed wtth the procedure pracribed by
5scctons l9374..195M fwythe dimissal of a permanent civil scrvie employee.
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requiring a prior hcaring, violate due process of law ais gtuaranteed by
both the UJnited States Constitution and the California Constitution. As
to tihe substantive grounds, he attacks the Board's decision on two bases:
First, lie argues that the Boa0rd's findings are not supported by substantial
evidlence; second, he asserts that the Board abused its discretion in
approving petitioner's dismissal which, he claims, is unduly harshi and
disproportionate to his allegedly wrongful conduct.

Tuirning first to petitioner's claims of denial ofdue process, we initially
describe the pertinent statutory disciplinary procedure here under attack.

Thlc California system of civil service employment has its roots in the
state Constilution. Article XXIV, section 1, subdivision (b), describes the
overriding goal of this progrum of state employment: "In the civil scrvice
permnanent appointment and promotion shall be made under a general
system based onl meril...."t (Italics added.) (See also Asseni. Interim
Coni. Rep., Civil Service and State Personnel (1957-1959) Civil Servicc
and Personnel Management, I Appendix to Assem. J. (1959 Reg. Sess.)
p. 21.) Thle use of merit as the guiding principle in the appointment and
promotion of civil service employees serves a two-fold purpose. It at once
"'abolishiesj the so-called spoils system, and [at the sanic timel .

Xincreasefsl the efliciency of the service by assuring the employees of
continuance in office regardless of what party may then be in power.
E11iciency is secured by the knowledge on the part of the enmployee that
promotion to higher nositions when vacancies occur will be the reward of
faithful Zand honest service' Icitation * . . ." (.Steen v. Board of' Civil
Service C(omnmrs. (1945) 26 Cal.2d 716, 722 [160 P.2d 8161.) The State
Personnel Board is the administrative body charged with the enforce-
ment or the Civil Service Act, including.the review of punitive iction
taken against cmployees.9
NUnder the prescribedl consulul&onl scheme, 'Iiihe civil service includes every ol0ker

and emplwee of. ihe st0;te except as otherwise pnwided in this Cqnstitution." (Wal.
Cons.r.tAX.VXlV, I. subd. (2).) Arck XXIV. section 4, lists thoe categories of officers
tnd empoyees who are exempt fromn the civil service.

"'fillc ,. the llard is Jdesribed in article XXIV. section 2. Subdivision (.).
of the C'alifornia Constitution as fIolows: "There at a Personnel Board of'5 meenhers
aplu.inted by the (;ernor ansd ;approved by the Senate, a majority of the emnrbershir
concurring. frw 10)-yar ti.rms and until their successArs are aprointed and qua;lifi ed.
Appoiniment to fill a vaiscancyis Ior the utnxpired pirtion of the term. A member may
he removed by conurrent resolvtion ao)pted by each hou.s, two-thirds of* 11w
mcmhbNtip ofeach hou'w concurring."
The lhoard's duties are set forth in article XXIV, section 3. subdiviSion (o). as follows:

"The Bo)urd shiall enforce the civil srvice statutes and, by majority vote ol all of its
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ro help insure that the goals of civil service are not thwarted by those
in power, the statutory provisions implemenitig the constitutional
mandate of airticle XXIV, section 1, invest employees witlh substantive
and procedural protections against punitive actions by their superiors. "
Under section 19500, 'Itihc tenure of every permanent employee holding
a position is during good behavior. Any such employee may be
permanently separated [from the state civil servicej through resignation
or remo volfor cause... or terminated for medical reasons... ." (Italics
added.) The "causes" which may justify such removal, or a less severe
form of punitive action," are statutorily defined. (§ 19572.)

The procedure by which a permanent employee may be dismissed or
otherwise disciplined is described in sections 19574 through 19588.
Under section 19574,12 the "appointing power"13 or its authorized
representativc may effectively take punitive action against an employee
by simply notifying him of the action taken. " (California Sc/v. Eniplo)'ees
As.sn. v. Personnel Conmmnission (1970) 3 Cal.3d 139, 144, fn. 2 [89
Cal.Rptr. 620, 474 P.2d 4361; Personnel Transactions Man., March 1972.)
mnm ers. II;ll prescribe. probationary periods and cld ilitaitons. adopt other rules
autuilriz.ed hy statute. andl review disciplinasy actions."

I"In (hC in%tan, case., we are concerned only with provisions of the Act inl)far as thicy
govern ihc diwiplning of permanent employees (sec (n. 3, csite) and wc limins our
dCiscssion acordlingly.

"Section 19570 provides: "'As used in this article. 'putiiive action nmeans dismisisal.
deIontion. suspcnsion, or oihver disciplinary action." Trhe Board hits defined 'tiller
disciplinary action" to include. among other things, olcicial repriniand anJ reduction ill
siala;ry. (rsonnel Transactions Main.. March 1972.)

Seclion 19571 is the provision establishing eneral authorily to take punitive ;ictio:;
"Ill conlormity with this article and board rule, punitivc action may he taken against any
mnployee, or person whos name appears on any enmloyment list for any cause for

di.scipline specilied in this article."
Sct ion 19374 provides as follows: 'The appointing power. or any person authoriicd

by lina. may takc punitive ation ;gaiinst an employee for onne or morc of the causes lor
di.scipline specilied in this article by notifying the cniploycc of the action. pending the
service upon him of a written nolice. Puniive action is valid only if a written notice is
servetd n ihe enmploye ani filed with the board nit later thsan 15 calendar d1ays aIfter the
elkective Jaie of the punitive actioin. The notice shall he served upon the empnloycc itlher
pers.unallv sw hy mail anid hall include: (a) a .tatemcnt of' the nature of the punilive
actiion; (h) the elfretive date otf the ;wfiti; (c) a statemnent of ihe c;atws therefor; (LI) a
statement in ordinawy and concise language otl the acis or oinissions upon which the
vauses are h;ased: and (e a stwtenient adlvi-ing the #ninp oycc of his right to aunswer the
notitice andte1t time within which that mOM be done if the answer is to constitute an

:Un0ider section 18524. " lalppxinting power' means a person or group liaviiig
authority it) make appointments to positions in the State civil swrvicc."

IFor the pnredur regulating discipline where charges againsi the cmiployec are filcd
aya third party with the consent of the o;ard or the appointing power. see section
19583.5.
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No particular fornm of notice is required. (29 Ops.Cal.Atty.Gen. 1 15. 120
(1957); Personnel Trainsactions Man., March 1972.) However, within 15
days atfter the efTective daite of the action, (he appointing power mwst
,serve upon the employee and file with the Board a written notice
specifying: (I) the nature of the punishmen, (2) its effective date, (3) the
catises therefor, (4) (he employee's acts or omissions upon which the
charges are based, and (5) the employee's right to appeal. (§ 19574.)1'

Except in cases involving minor disciplinary matters,1" the employee
hlas a right to an evidentiary hearing to challenge the action taken against
.him.I7 To obtnin such a hearing, the employee must file withi the- Board -a
written. answer to the notice of punitive action within 20 (lays alter
service thereof."' The answer is deem'ed to constitute a deniall of all
allegutions contained in the notice which are not expressly admitted' as
well ais a request for a hearing or investigation. (§ 19575; see fn. 18, (inte.)
Failtire to lile an answer within the spccified time period results in the
puni(ive action becoming final. (§ 19575.)

'',Sec 14)ttolte 1 2. (utm
In itn opinion is%sucd on March 26. 1953. the Attorney General described (he

"stattenrient of'auses" as rollows: ""Such latlemlent oltcausvs is not merelv a statenment ol
the statulory grtounds ror punitive acti )n set forth in setion 19572 hut is aIallifical
statenent of' the grounds or diwirline Sich. although not nevcsarily pleadeJ withi all
the niceties of a complaint in a civil action or ol' an intOrniation or indictment in a
crinimnal action. should he detailed enough to perntit the employee ito iklnirify thec
trans;It:ion. to undersltand the nature of tbe allleged offense and (t) ohajin and proiduce
the I'it% In opplosition (ciiafitins" (fSee 21 ()ps.CaI.Atty.Gen. 132. 137 (1953).)

WiStuch mTinoir disciplinary matters generally include tho.we eases in which ilte discipline
imposed is suspen%ion witltut pay f'or 10 days oir lems. Seclion 19576 describes tlh
prcedilural rights ofan employee sulbjectied to) this rtirnt or'discipline.

17Se't ionl 19578 provitics that '1wihenever an answer is tiled to a ptitiiive action otlier
than at sutsension wvihiol pay f ir 10 days or les. the hoard or its atithori/ed
repreenti.ltisv slihall withini a reasonahle time hold a hearing. 'Ihe board shiall notif'v the
parlis ot' the timie and place of the hearing. Such hearing shall he ctindtiviedti in
accordance wilh the provisions of Seclion 11513 ofl the Government (Code, except that
thi empklyee and other persons may bexhamined as provideJ in Sectioin 19580. and the
purties may stih}|it all proper and com`ptvnt evidence: against or in support of the

1'Scctl ion 19575 tfesribes the prwcedure to, he oIllowed by an employee in sanswerin ;a
notice of' puninive action: 'No lrater than 20) calensdar days Ilter service of' ihe notic&of
puntlive action, the emiployee mnty file with tlhe ba;rrd a written answer to tlhe notice.
wliicl answer shall hbe tIeevied tot he a Jenial of all of' the allkgat ions of' the notice of
punitive action not expre-osly admitted and a reslues ror hearing or investigation as
provided in thiis article. With the coinsent or the hoard or its aittthorized representative an
aml,endilLled answer may sulbsquently he filed. 11' the employee fails to answer witlin ihc
timne pccified or afler answer withdraws his appeal the punitive action takenll hy the
appointing power shall he finnl. A copy of' the employee's answer and of any aimended
answer shall promptly be given by the Niard to thIe alpwnting power."
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In cases where the affected enmployee files an answer within the
prescribed period, the Board. or its authorized representative. must hold
a hearing within a reasonable time.. (§ 19578; see fn. 17, antFe.) As a
general rule, the case is referred to the Board's; hearing ollicer who
conducts a hearing'9 and prepares a proposed decision which may be
adopted, modilied or rejected by the Board. (§ 19582.) The Board must
rcnder its decision within a reasonable time after the hearing. (§ 19583.)-°'
If the Board determincs that the cause or causes for which the
employee was disciplined were insufficient or not sustained by the
employee's acts or omissions, or that the employee was justilied in
engaging in the conduct which formed the basis of the charges against
him, it may modify or rcvoke the punitive action and order the employee
reinstated to his position as of the efTective date of the action or some
later specified date. (1 19583; see fn. 20, ante.) The employee is entitled
to the payment of salary for any pcriod of time during which the punitivc
action was improperly in effwct. (§ 19584.)21

In the case of an adverse decision by the Board, the employee may
petition that body for a rehearing. (§ 19586.)2 As an alternative or in
addilion to the rehcaring procedure, the employee may seek review Of

"'At such hearing. the appointing power has the burdcn of pro.ving by a preponder-
fnlce of the cvtielne the acsS o ornissitns of the cmployce upon which the clarges a&r:
b;a.wd and of establish ng that thes acis constitiut cause for discilne undedr thie rck:vji'
statutes. (1§ 19572. 19573.) The employee may try ito avoid itle contqui:ncces or his
actions hy showing that he Was jUaillied in enga.ging in the ,conduct upo)n which the
charges are hbawd. (See 21 Op,s.Cal.Atty.Gien. 132. 139 (1953).)

*19Under the termts of sctian 19583. pihe thoard shall render a decision *aihin .i
rVIS11nabek timC aIter the hearing Or iSave igation. The punitive action taken by thl
appoiinting pwer shall stand unlets moWilied or revoked by the board. if the board tinds
that the caww or causes fow which the punitive action was imposed werc iiwulficient or
not sumained, or that the empl)yec was justified in thecourse of conduct upon whikll the
cau.ws were hawd, it may modify or revoke the punitive action and it may order the
enipk)yce returned so his puommn cither asof the date of the punitive action or as ofsuch
l.Aer date ;s is may spify. The decisio of the bo%ard shall be entered upon the ninutes
of the hbard and the oticial noAter.

"Sction( 19584 prnwis: "Whenever the board revokes or modilies a punitive action
and order that the empklyee be returned to his position it shall direct the payment of
saLtry to the employer forwk pefriod of lime as the board finds the punitive action was
improperly in cffect.

'Salaryshall nat be awtlkwi*d or paid for any ponrtin of a period of punitive action
that the employee was ao ready. abhl. ain willing to perform the duties of his poition.
whether such punitive actic is valid oic not or the causes on which it is baswd state facts
sultivient 14o conslitute Ca fur discipline.

'F:rtus any such salary due there shall he ddustcLd compcnsation that the employee
c;arneel, or might reamsnably have earned. during any period commencing nmore than six
n tonihs after te initial ie olshe suspension."

'- IPSction 19586 prnwi*s in pertinent parn that 'wlithin thirty days after rceipt of a
ct1py orf the decision rendered by tlhe bhoard in a prowceding uLider this article. the
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the mihrd's ziction by means of a petition for-writ of -6tIdministrative
IlidIliS filed in the superior coturt. (§ 19588; Boren v. Sltate PerxonneI

Boair(d (I 95 1) 37 Cal.2d 634, 637 [234 P.2d 981 1.)2;

As previouisly indicated, petitioner asserts that this sta.titory procedure
for taking puni(ive action against a pertnanent civil service employee
violates due proccss of law as guaranteed by the Fifth aind Fourteenth
Amciedments to the United States Constitution and article 1, sections 7
and 15 of the California Constitution. His contention is that these
provisions authorize a deprivation of property without a prior hearing or,
tfor that matter, without any of the prior procedural safegua;irds required
by duec process before a person may be subjected to such a aLking at the
hands of the stale. As it is cleaIr that Cialifornia's statutory schleme does
provitde for ain evidlentiary hearing after the discipline is imposed
(§§ 19578, 19580. 19581). we view the petitioner's constitutional aittack as
directed aigainst that s-ction whichi permits the punitive action to take
effect without according the employee any prior proceduiral riglhts.
(§ 19574; see frn. 12. ante.)

Ouir ainalysis of petitioner's vontenrtion proceeds in the light of a recent
decisioni ol' tile United States Supreme Court dealing with a suibstantially
identical issue. In Afriu'u1 v. Kenpned; (1974) 416 U.S. 134 140 L.Ed.2d 1S,
94 S.Ct. 1633J, the high1 court was t.,oced with a due process challenge to
the provisions ol' thc lfderal civil service aict, entitled the Lloyd-
LitFollette Act. regulating the disciplining of nonprobationary govern-
miient employees. (5 U.S.C. § 7501.) Under thait staitutory schene, a
noiiproballiOallry employee nmay be lrenioved or suspended without pay
only for such cause as will promote the cliciency of the service." (5
U.S.C. § 7501 (a).) Trie sa;nme slatute granting this substantive rioht to
contintued employment absent cause sets forth the procedural rights of
-an employee prior to discharge or suspension.
eniployce or the pirointng powver nay apply ltw a rehe;aring by filing wilit tlhc hoard a
wriltte petition therel r. WVithin thirty ;ay f£e;ter mudl filing. the ho.grd shall cauwe notice
theretw to hb %erved upon the otier parie% to) the proeeing by ,;ninilg to) each a1 coIpY
ol the petition lbr rch;aring. in the %ame nmanner a prowrihed for notiice 4 hearii.'

"Within sixsty day% after %ervivie Oltiotice l' filing ofa pcition flr reheliarig. theboahord
%hall eilter "rati or d1enly ihepetilitn in whole or in part. F:ailure to act upon a pelitiin
l r rehelarnlg wthllin th%-.sixt-d.ay periexi is a denial ti the petition."

''sctllo I'95M8 prt'idtle%: lic rig[" to rptitiofn a Ctirt (or writ olomandate. or tO)
bring tr l1itlinitai .iy -ictiti or rrio'eetling hased o"n or related to any civil service L1w 4W
thr, State or tle adminiitration therel''sh;all nut he airected hy tle ('ailure ito ;orply t;or
relalciring ly tiling written p-setition theretlir with the oaird.'

rle judliiail review prmceeldiiig are govmrned by ('Ode of' Civil P)rticedure seti:6n
1094.5. (Iv'orei v. State P'riintwel/ftirdl. sl#./t, at p. 637.)
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Putirsuaint to this statute and the regulations promulgzated under it, thc
enmployee is entitled to 30 days advance written notice of the proposed
action. including a detailed statement of the reasons therefor, the righlt to
cxaininie all nmaterials relied upon to support the charges, the opportunity
to respond either orally or in writing or both (with affidavits) before a
representative of the employing agency with authority to make or
recomnmend a final decision, and written notice of the agency's decision
on or before the effective date of the action. (5 U.S.C. § 7501 (b); 5
C.F.R. § 752.202 (a), (b), (0.) The employee is not entitled to an
evidentiary trial-type hearing until the appeal stage of the proceedings.
(5 C.F.R. §§ 752.202 (b), 752.203, 771.205, 771.208, 771.210-771.212,
772.305 (c).) The timing of this hearing-after, rather than before the
removal decision becomes effective- constituted the basis for the em--
ployce's due proces at upon the disciplinary procedure.

In a six to three decision, the court found the above pro:cdurc to be
constitutional. However, the court's full dccision is embodied in five
opinions which reveal varying points of view among the different
justices. As we proceed to consider petitioner's contention, we will
attempt to identify the general principles which emerge from these
opinions as well as from the other recent decisions of the court in the
area of procedural due process and which are determinative of the
nmatter before us.

(1) We begin our analysis in the instant case by observing that the
California statutory scheme regulating civil service employment confers
up)n an individual who achieves the status of "permanent employee" a
property interest in the continuation of his employment which is
protected by dlue proccss. In Board of Regents v. Rotl (1972) 408 U.S. 564
[33 L.Ed.2d 548. 92 S.Ct. 270l1, the United States Supreme.Court "made
clear (iat the property interests protected by procedural due process
extend well beyond actual ownership of rcal estate, chattels, or money.
[III. omiued.j" (Id. at pp. 571-572([33 L.Ed.2d at p. 557J.) Rather, 'itihe
Iouraeenth Amendment's procedural protection of property is a safe-
guard of the security of interests that a person has already acquired in
specific benefits. These interests-property interest-may take many
k)Ormns." (11. at p. 576 [33 LEd.2d at p. 560J.)

11xpanding! upon its cxplanation, the Roth court notcd: "To hfavc a
property intcrcst in a benefit, a person clearly must have more than an
albstract necd or desire for it. He must have more than a unilateral
expectation of' it. He must, instead, have a legitimate claim of entitle-
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ment to it. It is a purpose of the ancient institution of property to prolect
th1ose claims upon which people rely in their daily lives, reliance th.at
must not be arbitrarily undermined. It is a purpose of the constitutional
right to a hearing to provide an opportunity for 'a person to vindicate
those claims.

"Property interests, of course, are not created by the Constitution.
Rather, they are created and their dimensions are defined by existing
rules or understandings that stem from an independent source such as
state law-rules or understandings that secure certain benefits and that
support claims of entitlement to those benefits." (Id. at p. 577 [33
L.Ed.2d at p. 5611.)

(2) Thus, when a person has a legally enforceable right to receive a
government benefit provided certain facts exist, this right constitutes a
property interest protected by due process. (Goldberg v. Kelly (1970) 397
U.S. 254, 261-262 125 L.Ed.2d 287, 295-2%, 90 S.Ct. 101 1]; see Geneva
Towers Tenants Org. v. Federated Mortgage Inv. (9th Cir. 1974) 504 F.2d
483, 49544% (Hufstedler, J. dissenting).) Applying these principles, the
high court has held that a teacher establishing "the existence of rules and
understandings, promulgated and fostered by state officials, that
justify his legitimate claim of entitlement to continued employment
absent 'sufficient cause'," has a property interest in such continued
employment within the purview of the due process clause. (Perry v.
Sinderniann (1972) 408 U.S. 593, 602-603 133 L.Ed.2d 570, 580, 92 S.Ct.
26941; see also Board of Regents v. Roth, supra, 408 U.S. at pp. 576-578
[33 L.Ed.2d at pp. 560-562)1.) And, in Arnett v. Kehnedy, supra, 416 U.S.
134, six members of the court, relying upon the principles set forth in
Roth, concluded that due process protected the statutory right of a
nonprobationary federal civil service employee to continue in his
position absent cause justifying his dismissal. (Id. at p. 167 [40 L.Ed.2d at
pp. 40-41] (concurring opn., Justice Powell); id. at p. 185 [40 L.Ed.2d at
p. 51) (concurring and dissenting opn., Justice White); id at p. 203 [40
L.Ed.2d at p. 61) (dissenting opn., justice Douglas); id. at p. 211 [40
L.Ed.2d at p. 661 (dissknting opn., Justice Marshall).)

The -California Act endows state employees who attain permanent
status with a substantially identical property interest. Such employees
may not be dismissed or subjected to other disciplinary measures unless
faCtS exist constituting "cause" for such discipline as defined in sections
19572 and 19573. In the absence of sufficient cause, the permanent
employce has a StatUtory ight to continued employment free of these
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puitliive measures. (! 19500.) This statutory right constatutes "a letali-
mate ctaimn of entitement" to a government benefit within the mcaning
of Rot/i. Therefore, the state must comnply with procedural due process
requirenments before it may deprive its permanent employee of this
property intercst by punitive action.

We therefore proced to determine whether California's statutes
governing such punitive action provide the minimum procedural safe-
guards mandated by the statc and federal Constitutions. In the course of
our inquiry, we will discuss recent dcvelopments in the arca of
procedurp due jprocess!which outline a modified approach for dealing
with such questions. -

Until las year,. the line of United State Supreme Court discussions
beginning with S *v. Family Fiiua'we Corp. (1969) 395 U.S. 337 [23
L.Ed.2d 349, 89 S.Ct 1820j, and continuing with Fuentes v. Shevin (1972)
407 U.S. 67 132 LEd.2d 556, 92 S.Ct. 19831. and the line of California
decisions following Snimah and Fuentes adhered to a rather rigid and
mechanical interpretation of the due process clause. Under these-
dec S every significant deprivation-permanent or merely temporary
-of an interest which qualified as "property" was required under the
mandate ol' due process to be precedd by noticc and a hearing absent
"6:extraordinary'l or "truly unusual" circumstances. (Fuentes v. Shtevin.
spra. 407 U.S. 67, 82, 88, 90-91 132 L.Ed.2d 556, 570-571, 574-5761; Bell
v. Bfurso. (1971) 402 U.S. 535, 542 129 L.Ed.2d 90. 96, 91 S.Ct. 15861;
Biodde v. Cmnnecticut (1971) 401 U.S. 371, 378-379 [28 L.Ed.2d 113,
119-120. 91 S.Ct. 7801; Adams v. Department of Motor Vehicles (1974) 11
C'aI.3d 146. 155 1113 Cal.Rptr. 145, 520 P.2d 961j; Brooks v. Sinall Claims
Cotrt (1973) 8 CaM.3d 661. 667-668 [105 Cal.Rptr. 785, 504 P.2d 12491;
Rumw v. Appeikate Dqwr:tment (1971) 5 Cal.3d 536, 547 196 Cal.Rptr.
709, 488 P.2d 131; Blair v. Pitches* (1971) 5 CaL3d 258, 277 [96 Cal.Rptr.
42, 416 P.2d 1242, 45 A.L.R.3d 12061; McCallop v. Carberry (1970) 1
CaI.3d 903, -907 183 Cal.Rpir. 666, 464 P.2d 122J.) These authorities
unifomly hel.-d thlat iuch hearing must meet certain nminimum proccdur-
al requiremenrs inclusding the right to appear personally before an
impartial ollicial to conlront and cross-examine adverse witnesscs, to
pre.snt fayorahNc evidciwc and to be reprcsented by counwsl. (Brooks v.
Sf#td(ifC/Juiw (,rvr.r.xpr. 8(''al.3dat pp. 6674X; Rit,xv. C(':c'ti. (1972)
7 Ca(.3d 792. 798-799 1103 CaI.Rptr. 299, 499 P.2d 9791. vatc.atcd sudb notor.
Dept. Motor Vehicles of California v. Rios (1973) 410 U.S. 425 135
L.Ed.2d 398, 93 S.Ct. 10191. new dec. Rios v. Co.ens (1973) 9 CaI.3d 454
1107 ('al.Rlptr. 784. 5( P.2d 6961; see al;so) Goldberg v. Kelly (1970) 397
U.S. 254. 267-271 125 LEd.2d 287. 298-301, 90 S.Ct. 101 1J.)
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However, as we noted a short time ago in BeaudIresn v. Suiperior C(otrt
(1975) 14 Cal.3d 448 (121 Cal.Rptr. 585, 535 P.2d 7131. inore recent
decisions 'of the hitgh court have regarded the above due process
rejuirements ag being somewhat less inflexible and as not necessitating
an evidentiary trial-type hearing at the preliminary stage in every
situation involving a taking of property. Althoughi it would appear that a
majority ol the members of the high court adhere to the principle that
some form of notice and hearing must precede a final deprivation of
property (North Georgiai Finishing, Inc. v. Di-Cliern, Inc. (1975) 419 U.S.
601, 606(42 LEd.2d 751, 757,-S.Ct. -j; Goss v. Lopez (1975) 419 U.S.
565, 579 [42 L.Ed.2d 725, 737-738, S.C. -1; Mitchell v. W. T Grant
Co. (1974) 416 U.S. 600, 611.612 (40 L Ed.2d 406, 415416, 94 S.Ct. 18951)
AnPa v. Kennedy, supra, 416 U.S. 1349 164 [40 L.Ed.2d 15, 391
(concurring opn., Justice Powell), p. 178 140 LEd.2d pp. 46471 (concur-
ring and dissenting opn., Justicc White), p. 212 [40 L.Ed.2d pp. 66-671
(dissenting opn., Justice Marshall)), nevertheless the court has made
clear that "the timing and content of the notice and the natulre of the
'hearing will depend on an appropriate accommodation of the competing
interests involved." (G1os v. Lopez, supra, 419 U.S. 565, 579 [42-L.Ed.2d
725, 7371, italics added; see also Mitchell v. W. T. Grant Co.. supra, 416
U.S. at pp. 607-610140 LEd.24 at pp. 413-4151; Arnett v. Kentnedly, .supra.
416 U.S. at pp. 167-171- 140 L.Ed.2d at pp. 40431 (concurring opn.,
Justice Powell), p. 188 140 LEd.2d pp. 52-53J (concurring and dissenting.
opn., Justice White).) In balancing such "competing interests involved"
so as to determine whether a particular procedure permitting a taking of
property without a prior hearing satisfies due process, the h)igh court has
taken into account a number of factors. Of significance among them are
the following: whether predeprivation safeguards minimize the risk of
error in the initial taking decision, whether the surrounding circum-
stances necesilate quick action, whether the postdeprivation hiearing is
sulliciently prompt, whether the interim loss incurred by the person
affeded is substantial, and whether such person will bc entitled to
adequate compensation in the event the deprivation of his property
interest proves to have been wrongful. (Mitchell v. W. T. Grant Co.,
surv, 416- U.& at pp.'607-6 10; Arnett v. Kennedy, supra, 416 U.S. at pp.
167-171 (comarring opn;. Justice Powell), pp. 188-193 [40 LEd.2d pp.
52-561 (concurring and dissenting opn., Justice White); see Beaudreart v.
Superi Court, wpm, 14 Ca1.3d 448, 46344.)

These principles have been applied by the high court to measure the
constitutional validity of state stautes granting creditors certain prejudg-
ment summary remedies. In Mitchell v. W. T. Grant Co., supra, 416 U.S.
[Sept. 19751



600. the court uphield against due process aittack a Louisiana Sta[utC
authori7ing a state trial judge to order sequestration of' a debtor's
personal property upon the crediltor's ex parte application, noting that
both the creditor and the debtor had interests in the palticular property
scizcd.24 that the creditor's interest might be seriously jeopardized by
preseizure notice and hearing,25 and that adequate alternative procedur-
al safcguards. including an immediate postdeprivation hearing. were
accorded the debtor.2 On the other hand. the high court struck down a
Georgia statute permitting garnisliment of a debtor's property pending
litigation on the alleged debt "without notice or opportunity for an early
hearing und without participation by a judicial oflicer." (North Georgia
Fiiishing. Inc. v. Di-Chem, Inc., supra, 419 U.S. 601, 606 142 L. Ed.2d 7?51,
7571.) In reaching its decision, the court emphasized thatt "[tjhe Georgia
garnishment statuti a none of the saving characteristics of the
Louisiana statute" (Id at p. 607(42 LEd.2d at p. 757).)

rhis modified position of the United States Supreme Court regarding
such due process questions has also extended to the form of teie hearing
required. In Goss v. Lopez, supra, 419 U.S. 565. the court held that Ohio
public schwol students had a property as well as a liberty interest in their
eeducalion and that they were therefore-entitled to noticc and hearing
before they couW be suspended or expelled from school. (Id. at
pp. 574-581 (42 LEd.2d at pp. 734739).) However. where the suspension
was short. the court concludecd that tKh required "hearing" nced be only
an informal discussion between student and disciplinarian, at which the
student should be informed of his alleged misconduct and perimlitted to
explain his version of the events. (Id at pp. 581-582 142 L.Ed.2d at
pp. .738-391.) Such a procedure. the court reasoned. "will provide a
meaningful hedge against erroneous action." (Id. at p. 583 [42 L.Ed.2d at
p. 7401.) On the other hand, the court carefully pointed out the
limitations on its holding: "We stop short of construing the Due Process

I' lnter the terms d I)the statuk. the trial judge couki order sIe%utration only ii' thc
cr-editt peuvd by Saflavit that he had a vcndor's licn*nthm property anti that the
dhctw had IeluuuINti in making ihe retwuired payments. ther'hy entitling the creditoir to
imsewthnt p1%wcs%.itw (Id at pp. 605160 140 LEJ.2d at pp. 412-4131.)

"2:Thc ewer wuid. tha the debtor might abscond with the property and that in any
event sh #9.%inhsw6eId use wheSef Widereus.e thlc prperiv's value. (Id. at
ppg. fd)g-MW j4) L.[Ed..24 at1 p. 41J3-4151.)-*

1iThe credi4tv was rocuiucd to pnst a bond to cover the debhor's potential damivages it
the event of;. wrongful taking. At the rostdepriv2tion hearing which was ininiedlately
;av;alabkl to the debtr. the creditor had the burden o.r making a prim;a fitie %howing of
entieklmct to the proprty. Ir he railed to do so., the dchbtor was entlitled to rctiurn (ir his
proert, and it) an award or any damages. (hti at pp. 66610 (40 L.l:J.2d at
lp. 412-451.-'
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Clause to re(quire, cotuntrywidle, that hearings in connection with short
suspensions inust atllord tlie student the opportunity to secure cvounsel, to
confiont and cross-examine witnesses supporting the charge, or to call
his own witnesses to verify his version ol tlhe incident. Briel disciplinary
suspcnsions are almost countless. To impose in each such case even
truncated trial-tvpe procedures might well overwhelm administrative
facilities in many places and, by diverting resources, cost more than it
would save in educational effectiveness. Moreover, further formalizing
the suspension process and escalating its formality and adversary nature
mnay not only make it too costly as a regular disciplinary tool but also
destroy its efrectiveness as part of the teaching process." (Id. at p. 583 [42
LEd.2d at p. 7401.)

Our present task of determining the requirements of due process
under the particular circumstances ol thc case at bench is made easier by
the Supreme Court's decision in Arnett v. Kennedy. supra, 416 U.S. 134,
upholding against constitutional attack the statutory procedure for the
disciplining of nonprobationary federal civil service employees. Initially,
we note that the rationale adopted by the plurality opinion of Justice
Rehnquist, joined by the Chief Justice and Justice Stewart, would
obviate the need for any balancing of competing interests. This rationale
would apparently permit a state to narrowly circumscribe the procedures
for depriving an individual of a statutorily created property right by
simply establishing in the statute a procedural mechanism for its
enforcement. (Id. at pp. 153-155 [40 L.Ed.2d- at pp. 32-341.) In such
instances, it is reasoned, the individual "'must take the bitter with the
sweet," that is, the substantive benefit of the statute together with the
procedural mechanism it prescribes to safeguard that benefit. (Id. at
pp. 153-154 140 L.Ed.2d at pp. 32-331.) Under this rationale, it is arguable
that California's procedure lor disciplining civil service employees would
withstand petitioner's due process attack, since the substantive right of a
permanent state worker to continued employment absent cause (§ 19500)
may be "inextricably intertwined [in the same set of statutes) with the
limitations on the procedures which are to be employed in determining
that right . .2 (Id 2a pp. 153-154 40 L.Ed.2d at p. 33).).

* . -, ~~~~* W;...-;'

-However, this theory was unequivocally rejected by the remaining six
jusiices and mdeed described by the dissenters as a return, albeit in
somewhat ditferent verbal garb, to the thoroughly discredited distinction
between rights and privileges which once seemed to govern the
;Applicability of procedural due proces. [Fn. omitted.r' (See Justice
Marshall's diswnting opn. at p. 211 140 LEd.2d at p. 66); see also Justice
IScpt. 19751



Powell's concurring opn. at pp. 165-167 [40 L.Ed.2)d at pp. 39-411. and
Justice Wlite's concurring and dissenting opn. at pp. 177-178, 185 (40
L.LEd.2d at pp. 4647, 51J.)

Where state procedures governing the taking of a property interest are
ait issuc, all six jUstices werc of the view that the existence of the interest
is to be detcrmined in the first place under applicable state law, but that
1he adequacy of the procedures is to be measured in the final analysis by
applicable constitutional requirements of due process. Udcl. at p. 167 [40
L.Ed.2d at pp. 40411 (concurring opn., Justice Powell). p. 185 140
L.J.d.2d p. 5 11 (concurring'and dissenting opn., Justice White), p. 211(40
LEd.2d P. 66J (dissenting opn., Justice Marshall).) "While the legislature
may elctc not to confer a property interest in . . . [civil service]
employment [fn. omittedj, it may not constitutionally authorize the
deprivaiti of such an interest, once conferred, without appropriate
procedural safeguards." (Id. at p. 167 (40 L.Ed.2d at pp. 40-411
(concurring opn., Justice Powell); see also Justice White's concurring and
dissenting opn. at p. 185 140 L.Ed.2d at p. 511, and Justice Marshall's
dissenting opn. at p. 211 140 L.Ed.2d at p. 66J.)

In Arneit. the remaining six justices were of the opinion that a full
evidentiary "hIcaring must he held at some time before a competitive
civil service enploycc may heJinally terminated lor misconduct." (Id. at
p. 185 140 L.Ed.2d at p. 511, italics added (concurring and dissenting
opn., Justicc White); see also, Justice Powell's concurring opn. at p. 167
140 LEd.2d at pp. 40411, and Justice Zarshall's dissenting opn. at p. 212
[4010LEd.2d at pp. 66.671.) The qucstion then narrowed to whether such a
hicaring had to be aliorded prior to the tine toat the initial removal
decisimon becme effective. (Id. at p. 167 [40 L.Ed.2d at pp. 40-411
(concumng opn., Justice Powell), p. 186 140 L.Ed.2d at pp.. 51-52
(concurring, and dissenting opn.. Justice White), p. 217 140 L.Ed.2d at
-pp. 69701 (Idiswnling opn.. Justicc Marshall).)

In resviting this question, .hc above justices utilizcd a balancing test,
weighing -"the Government's interest in expeditious removal of an
.unaisfactory einployee... against the interest of the a fected employee
ill cntinued public employment." (Id at pp. 1.67-168 140 L.Ed.2d at
P. 41 1 (cncurring opn.. Justice Powell); sec also Justiec White's concurring
nid dissenting opn. at p. 188 140 LEd.2d at pp. 52-53J, and Justice
Mar.shall's dissenting opn. at p. 212 [40 L.Ed.2d at pp. 66-671.) On one
sidtle was thie governmcnt's interest in "the maintenance of employcc
elliciiemy and dis'iplinc. Such factors are essential if the Government is
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to perforin its responsibilities efectlively and economicailly. To this end,
the Governiwent, as an employer, must have wide discretion and control
over the nmanaroement of its personnel and internal afllairs. Tli.s incltuldes
the prcrogative to remove employees whose conduct hinders eicieniit
opcration and to do so with dispatch. Prolonged retention of a disruptive
or otherwise unsatisfactory employee can adversely affect discipline and
morale in the *work place, foster disharmony, and ultimaitely inmpair the
efficiency of an office or agency. Moreover, a requirement of a prior
evidentiary hearing would impose additional administrative costs, create
delay, and deter warranted discharges. Thus, the Government's interest
in being able to act expeditiot1y to remove an unsatisfactory emplyee
is substantiaL [Fn. omitted.]" (Id. at p. 168 [40 L.Ed.2d at p. 411
(concurringOpc , JusIu c Powell); see also Justice White's concurring and
dissenting opn. at pp... 193-194 140 L.Ed.2d at pp. 55-56] and Justice
Marshall's dissenting opa. at pp. 223-225 [40 LEd.2d at pp. 73-741.)

* Bnlaisced against this interest of the government was the employee's
countervailing interest in the continuation of his public employnent
pending an evidentiary hearing: "During the period of delay. the
employee is olff the (Govemment payroll. His ability to secure other
empkyment to tide himself ove may be significantly hindered by the
ouls4aniing charges against him. [Fn. omitted.) Even aside from the
stigma that attends a dismissal for cause, few employers will be willing to
hire and train a new employee knowing that he will return to a fornier
Government po%ition as soN as an appeal is successful. [Fn. omittcd.]
And in many States, . . . a worker discharged'flor cause is not even
eligibk for unempk)ymenm compensation. [Fn. omitted.]"27 (id at
,pp. 219-220 140 L.Ed.2d at p. 71J (dissenting opn.. Justice Marshall); see
als Justice White's concurring and dissenting opn. at pp. 194-195 140
LEd.2d at p. 56-571 and Jusice Powell's concurring opn. at p. 169 [40
LEd.2d at p. 42J4. :

The justices renched varyi conclusions in resolving this balancing
:'p~ess Justice- Poweil, joired by Justice Blackmun, concluded that the
fcdal dishar procedures comported with dutprocess requirements.
w resetting tbi.revk. bowever. he.emphaszed the numerous preremnov-
aI.:lf(egrds nitccdd the employee as well as-the right to compensa-
"Untler (';CIfi*aw_..1a1wiaIiWiIW is diJUakfid o unemployment COmpens.--

k hne4ei ir the ttIRV tntkht.l.. he h31w bn dixhargsel rtwr msvnmduct
tasmema with I? m.o rcen wtwk." (Unemp. 1ns- Code. I 1256.) Thtv%. a state cimil
xerv emptk.yee whti hwm been diwhm.hip rtwtcaus may be d#sualirwd 1rom receiving
suu.m'heymvnt cnwp iwn lame £itrm.1awe3

IS*pe 19751 :



tioni guaranteed the latter if he prevailed att the stbsequent evidentiary
hearing; "The alrectcd employee is provided witl 30 days' advance
written notice of the reasons for his proposed discharge and the materials
on which the notice is based. He is accorded the righlt to responid to the
charges both orally and in writing. includinig thie submission ol affidavits.
Upon request, hc is entitlcd to an opportunity to appear personally
before the official having the authority to make or reconmmen.d the tinal
decision. Although an evidentiary hearing is not held. th-2 employee may
make any representations he believes relevant tlo his c..se. After removal.
the employee'reccives a full evidentiary hearing. and is alwarded back pay
if reinstated. See 5 CFR §§ 771.208 and 772.305; 5 U.S.C. § 5596. These
procedures minimize the risk of error in the initial removal decision and
provide for compensation for the alfected enployee shiould that decision
eventually prove wrongful. [Fn. omitted.j" (Id. at p. 170 140 L.Ed.2d at
p. 42.).

Justice White.. concurring in part anjd dissentinig in part, agreed thait
due process mandated some sort of preliminary notice and hicaring. alnd
similarly "concludscdJ that the statute and rcgulation.s provisions to the
exient they require 30 days' advance notice and a righit to maike at written
preseniation satisfy minimun constitutional requireiments." (/d. .aI
pp. 195-1%140 L.Ed.2d at p. 57j.)1

Jujstice Marshall, joined by Justices Douglas and Brennan, dissented.
apparently adhering to the "former due process test" requiring an
"unusually important goveriinmental need to outweigh the right to a prior.
hearing."" (Id. at p. 222 140 L.Ed.2d at pp. 72-731. quoting from FuVLites
v. Shewi,,. supra. 407 U.S. at p. 91. fn. 23 [32 L.Ed.2d at p. 5761; see also
Justice Marshall's dissenfing opn. at pp. 217-218. 223 140 L.Ed.2d at
pp. 6970, 731.) Finding that the overnmment's interest in promnpt removal
of an unslisactory employee was not the sort of vitail concern justifying
rm)rt to summary procedures, the dissenters concluded that a nonproba-
tionary. enmployee was entitled to aJfull cvidenti;ary hearing prior to
discharge,. at which he could appear beforc aan inidependent, unbiased
deliskonmaker and conlront and cross-examine adverse witnesses. (id. at
pp. 214-216. 226-227 (40 L.Ed.2d at pp. 67-69, 74-751.)

:WJu*suii White's dew.nt was h;a.dIII.mn hi view that the employye.in Alriell h.-Id n't
been sctimd¢ an I'Martiali lic:aring ilIkIer in the protermn;staetn rri.elcdng. whiih he
f.'.nd.wa;.' r uied by hlxth du.e penx. aid the fedenrall .ataluic. (Id. at p. 399 140
LIEd.2d 4 p.-59l.) ,

2Jt.,smn Doiuslas ah, wro$e a %Cp;ur.a1e di.swrning 4)pinilIt in wlhmh heh )oflnludd th;at
lhc ornpk'ysm in .4rnru h.a been tired ror cgercising his right "ti 1ree spccch. and
thereftwre that the diidl1.r- vio.;late-j the -:irst Amnelndiient t ) the United States
('Csmiutmin. (1d at pp. 203-10614(0 L:.A.2d a pp. bi-631.)
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Applying the general principles we are able to distill from thtese
variouls opinions, we are convinced that the provisions of the Calibornia
Act concerning the talking of punitive action against a permanent civil
service employee do not fulfill minimum constitutional demands.
(3) It is clear that due process does not require the state to provide
the employee with a full triail-type evidentiary hearing prior to the initial
taking of punitive aiction. Hiowever, at least six justices on the high court
agree that due process does mandate that the employee be accorded
certain procedural rizghts before the discipline beconmes effective. As a
minimum, these preremoval safeguards must include notice of the
proposed action, the reaons therefor, a copy of the charges and
materia3ls upon which the action is based, and the right to respond, either
oral!y or in writing, to the authority initially imposing discipline.

California statutes governing punitive action proyide the permanent
employee with none of these prior precedural rights. Under section
19574, the appointing power is authorized to take punitive action against
a permanent civil service employee by simply notifying him thereof. The
statute specifies no particular form of notice, nor does it require advance
warning. Thus, oral notification at the time of the discipline is apparently
suilicient. (See 29 Ops.Cal.Atty.Gen. 115, 120 (1957), and Personnel
Transactions Man., March 1972.) The employee need not be informed of
the reasons for the discipline or of his right to a hearing until 15 days
ajier the effective date of the punitive action. (§.,19574.) It is true that the
employee is entitled to a full evidentiary hearing within a reasonable
time tlhercalter (§ 19578), and is compensated for lost wages if the Board
determines that the punitive action was improper. (§ 19584., However,
these postremoval safeguards do nothing to protect the employee who is
wrongfully disciplined against the temporary deprivation of property to
which he is subjected pending a hearing. (4) Because of this failure to
accord the employee any prior procedural protections to "minimize the
risk ol error in the initial removal decision" (Arneat v. Kennedy, supra,
416 U.S. at p.. 170(140 LEd.2d at p. 42j (concurring opn., Justice Powell),
we hold that the provistons of the State Civil Service Act, including in
particular section 195S4, governing the taking of punitive action against a
permanent civi service employee violate the due process clauses or the
Fifth and Fourteenth Amendments to the United States Constitution and
of articie 1, sections 7 and 15 of the California Constitution.

Defeniants rail to persuade us to the contrary. Relying upon cases
which antedate Arnett v. Kennedy. supra, 416 U.S. 134, defendants first
contend that we must apply a different and less stringent standard ol due
ISept. 19751



process in judging the state's exercise of a "proprietary" as opposed to a
%regulitory" function. Where the state is acting as an "employer," so the
argum-nent goes, the balancing process must be more heavily weighted in
favor of insuring ftexibility in its operation; therefore, due process is
satisfied as long as a hearing is provided at some stage of the
proce-edin. The Supreme Court s decision in Arnett v. Kennedy, supra,
416 U.S. 134. adequately disposes of this argument In view of our
extensive analysis of this decision we necd not say anything further
except to observe that nowhere in that case does any menber of the high
court advoxate thc distinction advanc by defendants.
Defendanu further coatcnd that emergency circumstances may arise

in which the immediat removal of an employee is essential to avert
harm to the state or to the public. Adverting to section 19574.5,V which
permitu the appointing power to ordcr an employee on leave of absence
for a limited period of time, defends argue that situations not covered
by this statute but necessitating simila prompt action may conceivably
arisse unde section 19574 (see fni. 12 are). In answering this argument.
we need only point out that section 19574 is not limited to the
extraordi;nary circumstances which defendants conjure up. (Snieadch v.
Family Finaoce Corp., supra. 395 U.S. 337, 339 [23 L.Ed.2d 349, 3521;
Randone v. Appellate Department, supra, 5 Ca.3d at pp. 541, 553: Blair v.
Pitches satpa, S Cad at p. 279.) Indeed, the instant case presents an
example of the statute's operation in a situation requiring no special
protection of the state's interest in prompt removal. (Sniadach, supra, 395
U.S. at p. 339 123 LEd.2d at p. 352).) Thus, since the statute "does not
narrowly draw into focus those extraordinary circumstances' in which
[immediate actionj may be actually required," we remain convinced that
the California procedure goveming punitive action fails to satisfy either
federal or state due process standd (Randone v. Appellate Department,
Supra. 5 Ca1.3d at p. 541.)

: 19$74.5 paiw -Pemding rtvcstipaion by the appointing power of
ainit an cmp iwtmvolvi*omsappopnalion of public lunds or propcnty.

drug nl.ctmw masreasrne of perwns in a eate institution. immrality. or acts which
woul cam vu_ a feloy or a misdmweanow involving moral turpitude. the appOiing
pV.v may m4lcr the employ" on leae of absec go mm to exceed IS days. phe leavc
maye ei by the appointing power by iving 48 hours' notice in writing to thc

Z,r pun~ie actin i am taken on or before the date suh a leave-is terminated, the
leave sJJ be with par.

Irpigiv aiwn s takenmo or btewe the date such leave i.s terminated, the punitivc
;w.cm may be taken retraveive toanly daOtCo oaltr the date the employee went on
leave. N)twithstandg the prvisions of Setion 19574. the punitive action. under such
ciruszmnts, shall be vald i writlen nic is served upon he employee andriled with
the boasd no later than 15 calendar days after the emplye is nmitifed .r the punitive
acto." *-
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II

(5) (See fn.31.) Having determined that the procedure used to (lismiss
petitioner denied him dlue process of law as guaranteed by both the
United States Constitution and the California Constitution, we proceed
to examine under the well established standards of review3' the Board's
action taken against petitioner. Petitioner first contends that the Board's
findings are not supported by substantial evidence. Specifically he
disputes the Board's determination that his absences on March 16 and
June 26, 1972, were due to his drinking rather than to illness.

(6) The findings challenged are based upon the testimony of two
pparently credible witnesses, Gerald Green and Bernard Moore, who
stated that they personally xbserved petitioner at a bar drinking on the
dates in question. With respect to the June 26th incident, petitioner
himself testified that he had consumed two martinis at lunch, despite his
illne Clearly this evidence is sufficient to support the Board's findings
with respect to the cause of petitioner's absences on these two occasions.

.~~~~~~~~~C

Petitioner nilly contends itiat the penalty of dismissal is clearly
aexive and disproportionate to his alleged wrong. We agree.

Gcnerally spiking 'Iin a mandamus proceeding to review an
adinistrative order, the determination of the penalty by the administra-
tiw body wl not be disturbed unless there has been an abuse of its
diNin." (Musit v. Board of Medical Examiners (1961) 57 Cal.2d 74,
87 17 Cal.Rptr. 438, 366 .P.2d 8161; see also Nightingale v. State
Prnennel Beerd (1972) 7 Cal.3d 507, 514-516 (102 Cal.Rptr. 758, 498
P.2 10061;-6Hrris v.. IAcoholic Be. etc. Appeals Bd. (1965) 62 Cal.2d 589,
5 143 Cal. Rptr.. 633, 400 P.2d 7451; Martin v. -Alcoolic Rev. etc. Appeals
U. (1961) 55- Cal.2d 867, 876 [13 Cal.Rptr .5 13, 362 P.2d
3371.) (7)NevMthqless while the administrative body has a broad
dicrKin in rr to the imposition of a penalty or discipline, "it does
s have absolute and unlimited power. It is bound to exercise legal
33Th 3rd is ' umnti"wde admmnsnitiwe agency which dervs (its) adjudwilting

frof ;articlc XXIV, swecn 3, o0( tIhe C&nstitutik . . . 1; thtreloirc, its r;wtuald ationsl am nm subjeil to reeaminaliom in a trial de novo hut aretit he upheld
by a revwing court f they arg s oed y subsmantiel evidence. lCitations.F
(ShepArrd v. Savue Pmvnwne' DetrJn (1957) 48 Ca1.2d 41, 46 (307 1'.2d 41: wse ulso
uwm,sky v. So* DIqe ('v Empiewv RePtirewnr Assn. (1974) 11 Ca.31 28. 35-36

1112 Ca(Rp.R. 5S, 520 P.2d 29l.)
1'p. 19751



discretion, whichl is, in the circumstances, judicial discretion." (Hatirris,
.siprai. citing Martin, suspra, and Bailey v. Taajje (1866) 29 Cal. 422, 424.)
In considering whether sucih abuse occurred in tle context of public
einployee discipline, we note that the overriding considcration in these
cases is the extent to which the employee's conduct resulted in, or if
repeatcd is likely to result in. "[hjarm to the public service." (Shiep/hrd v.
State Persontnel Board, supra, 48 Cal.2d. 41, 51; sec also Blake v. Sitae
Persounel Board (1972) 25 Cal.App.3d 541, 550-551, 554 [102 Cal.Rptr.
501.) Other relevant factors include the circumstances Surrounding the
misconduct and the likelihood of its recurrence. (Blake, supra, at p.. 554.)

(8) Cosderation of these principles in the instant case leads us to
conclude that the discipline imposed was clearly excessive. The evidence
adduced at the hearing and the hearing officer's findings, adopted by the
Board, establish that the punitive dismIssal was based upon the doctor's
conduct in extending his lunch break beyond his allotted one hour on
numerous occasions, generally by five to fifteen minutes, and in twice
lcaving the oflice for sevcral hours wilhout permiission. It is true that
thcse trnsgrcssions continued after repeated warnings and admonitions
by administrative officials, who made reaonable efforts to accommodate
petitioner's needs. It is also noteworthy that petitioner had previously
suffered a one-day suspension for similar misconduct.

Howevecr, the record is devoid of evidence directly showing how
pelitioner's minor deviationis from the pri-cribed time schedule adverse-
ly affected the public service.32 To the contary. the undisputed evidence
indicates that he more than made up for the excess lunch time by
'working through coffee breaks as well as on some evenings and holidays.
With perhaps one or two isolated exceptions,33 it was not shown that his
conduct in any way inconvenienced those with whom he worked or
prcvented him from effectively performing his duties.

Dr., Hale, senior medical consultant and petitioner's imnediate
super)rs for about 13 months; rated his work as good to superior,
compared it favorably with that of other physicians in the office, and
decribed him as cfficient, productive, and the region's "right hand man"
on ears m and throat problems. Two other employees who worked
with petitioner tesfified that he was informative,. cooperative, helpful,
- .--w--@--

M stremen sle" o cruuacuimisannm that there was some latitude with respeit to
the hws^ kept by prorsimal peovple ia the ofce, as long as they worked 40 hours per
week and rexvived Geen's approval.

'OAppwenely. petieiones unexcused abwne on the afternoon of June 26. 1972,
incoveocaqd Moo who whed to wee him on a routine busines matter.

isep. 19751



extremely thorough and productive. No contrary evidence wAs pr-sented
by or on behalfof the Dcpartment of 1Hcalth Care Serviccs.

In lhis proposed decision, adopted by the Board, the hearing officer
stated: ""Appell;ant is 64. years old, has*hid a long and honorable medical
career and is now hand icapped by serious sight aud speech 4ifficulties.
Also, the Senior Medical Consu.ltant has no complaints about appellant's
work. [11 Consideraion of appellanCs age,.his physical. problems, the
lack of any apparent affect on his work and sympathy.for the man and
his family are all persuasive arguments in favor of finding that appellant
be given just one more chance." In testifying, petitioner apologized for
his conduct and promised to adhere stnctly to the rules if given another
opportunity to do so.

Our views on this issue should not be deemed, nor are they intended,
to denigrate or belittle administrative interest in requiring strict com-
pliance with work hour requirements. The fact that an employee puts in
his 40 hours per week by rearranging his breaks to suit his personal
convenience is not enough. An administrator may properly insist upon
adherence to a prescribed time schedule, as this may well be essential to
the maintenance of an efficient and productive office. Nor do we imply
that an, employee's failure to comply with the rules regulating office
hours may not warrant punitive action, possibly in the form of dismissal,
under the appropriate circumstances. Indeed, in the instant case, a less
severe discipline is clearly justified; and we do not rule out the possibility
of future dismissal if petitioner's transgressions persist.

However, considering all relevant factors in light of the overriding
concern for averting harm to the public service, we are of the opinion
that the Board dearly abused its disretion in subjecting petitioner to the

Ist severe puaitive action possible for his misconduct.

In sum, we cmclude that the dismissal df petitioner was improper for
wo reasons: First, the procedure by which the discharge was effectuated

.denied him due process of law, as guaranteed by the Fifth and
Fourtcenth Amendments to the United States Constitution, and article 1,
sctions 7 and 15, of the Califomnia Constitution; second, the penalty of
smissal 'dearly excessive aniddisprtonai. to the. miscon4tuct

onwhicbit*'was' biiiiiiii .*- R

Therefore, upon remand the trial ourt should issue a peremptory writ
of mandate directing the State Peonnel Board to annul and set aside its

1"Ep. 19731



dccisiowl susuaining without modification the punitive action of dismissal
taken by the State Department of Health Care Services against petitioner
Jolin F. Skelly, M.D.,. and to reconsider petitioner's appeal in light of this
opinion.34

The judgmcnt is reversed and the cause is remanded to the trial court
for further-proceedings in conformity with this opinion.

Wright, C. J.. McComb, J., Tobrner, J., Mosk, J., Clark, J., and
Molinari, J.,* concurred.

.;As ie -ur has hemaAwe base a a full cvidenliary hearing in" thus matter,
it is r.w the Ond to order the Depatment to reins;tlul ne" proceeing
;isen. hint in order go impose an appropriate discipline in respect to the conduc
invt'luesl herinS
Auie by ! Chrua of the Judlicial Coeuucil. r

- * g~~~~~~~~~~~Sept.1975J
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TAB B

CONTRACT ADMINISTRATION:

ITS PARTIES AND INTERVENORS

As a continuation of the bilateral representational process, contract

administration necessarily involves the constituent groups of those

charged with the duty of actual administration--the public legisla-

tive body and the membership of the labor organization. Scrutinized

by these constituencies, the administrative process is continually

affected by their political and organizational direction. Others

are also involved in or affected by the outcome of an agreement's

administration. The involvement of these "other" parties in the

bilateral relationship constitutes third-party intervention.

I. SOLICITED AND UNSOLICITED INTERVENTION

An intervention in the contract administration process may, in some

cases, be welcomed or even solicited by one or both of the parties

to the agreement. Arbitrators and the courts are two of the more

familiar sources of this type of intervention. As interpretors of

the agreement, they may be considered by some to be part of the

process. In a sense, this is true. By definition, however, they

are third parties to the bilateral relationship. Unlike the parties

to the agreement, their responsibility is to render an interpretation

of the contract, not to administer it. Accordingly they may, in their

independence, rule in a fashion neither desired nor envisioned by the

parties to the agreement.
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One possible source of unsolicited intervention in the administra-

tive process is the individual employee covered by the agreement.

As a member of a constituent group in the bargaining relationship,

the employee may attempt to direct the administration of the contract

via political activity in his or her labor organization. Apart from

this, however, the employee may also intervene as an individual

through third-party legal action. One such cause of action could be

filed as a "fair representation" suit.

In another section of this manual, the duty of fair representation

is discussed at length. It must be noted here, however, that both

the labor organization and the employer are liable to legal action

in this regard. The employer's liability arises when there is some

denial of right or benefit, constituting a breach of contract. The

labor organization is held liable should it fail to fairly represent

the employee in obtaining relief from the employer's action.

In addition, a covered employee may have a second basis of interven-

tion, namely, when there is a violation of an employee's civil rights.

II. CIVIL RIGHTS INTERVENTIONS

Title VII of the Civil Rights Act of 1964 prohibits discrimination

on the basis of race, color, sex, religion, and national origin.

Groups who have suffered discrimination under these criteria are

commonly referred to as "protected classes." As with a affected
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member of the public who also falls in a "protected class," an employee

may file an action for any violation of these rights. Historically such

actions have been brought against the employer, but the labor organiza-

tion, too, is liable for any overt violations which it may commit. And

recent decisions indicate that a union may also be named defendant in

such suits when it is demonstrated that it tolerated an employer's

overt or covert discriminatory actions.-/ In the civil rights area,

the administrative responsibilities are truly shared.

III. THE PRIVATE CITIZEN AS INTERVENOR

Finally, and in a manner unique to the public sector, the private

citizen may also intervene in the administrative/collective bargaining

process either as a taxpayer or a voter.2/'

Although the California Supreme Court has ruled in Bangs v City and

County of San Francisco- that the courts may not be used by taxpayers

to "second guess" a local legislative body in its employer-employee

relations, recent events in that city have demonstrated that the

1See: "Equal Employment Opportunity and Affirmative Action in Labor-
Management Relations--A Primer," by Geraldine Leshin, Institute of
Industrial Relations, UCLA 1976, D-3, D-9, H-7, I-7.

2See: California Code of Civil Piocedure, Sec. 526 et seq.

3See Appendix: Bangs v City and County of San Francisco.
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reaction of the taxpayer/voter can be both swift and substantial

when they are denied legal redress with regard to bargaining matters.4/

Armed with the ballot, the private citizen may obtain in the voting

booth what the courts deny.

The adoption of the "sunshine" amendment in the Educational Employment

Relations Act (EERA)5./ further underscores the potential significance

of citizen intervention. The amendment requires a public reading of

collective bargaining proposals and counter proposals in K-14 school

district negotiations. In effect, it institutionalizes a channel for

taxpayer/citizen intervention and, as such, provides more than a

means by which a school board may democratically be held accountable

for its actions after the fact. The process provides for political

intervention in the negotiating process before the parties themselves

have fully discussed or finalized their positions. It is, then, a

limited form of direct participation, rather than a simple process of

accountability.

SUMMARY

In this section we have stressed that contract administration is a

continuation of the bilateral representational process. As it is not

4Reference is made to the voter's repeal of the charter provision
which set police and fire salaries in a highly favorable fashion.
This and certain provisions relating to crafts pay were struck down
following the controversial San Francisco strike of police and fire
personnel in 1975.

5See: EERA, Article 8, Section 3547, et seq. in appendix, Tab A
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immune to other forces, however, we have pointed out that this bilateral

process may be impinged upon by solicited and unsolicited third-party

intervention.

Public sector contract administration is not unique in being subject

to the intervention of third parties. In fact, one of the forms

discussed here--arbitration--originated in private sector labor rela-

tions. And private-sector contract administration is also subject to

review and intervention under the provisions of the 1964 Civil Rights

Act. Public sector labor relations are unique, however, in the degree

to which they are subject to the intervention of the private citizen.

Without question, public-sector collective bargaining should be

accountable to the citizens in all its aspects. But it can be ques-

tioned, whether the so-called "sunshine" amendment of the EERA will

serve this end. It may merely thwart the process it is designed to

monitor. In any event, public managers and labor organizations should

be alert to the fact that further extension of such forms of intervention

from whatever source could well destroy the bilateral concept which is

fundamental to the collective bargaining process.
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Documents

State Supreme Court on S.F. Pay Case

IN THE SUPRENIE COURT OF THE STATE OF CALIFOR-
NIA, IN BANK

CITY AND COUNTY OF SAN FRANCISCO et aL,
Petitioners,

v.

NATHAN B. COOPER, as Controller, etc., Respondent;

GEORGE A. BANGS, et al., Real Parties in Interest.

S.F. 23210
Filed: April 4, 1975

[Editor's note: Due to the length of this opinion, part of
ti/e text and most of the footnotes are not reprinted here.
Care was taken not to detract from the basic holdings or
discussion of the issues.)

In March 1974 numerous workers employed by the City
and County of San Francisco and a large number of school
teachers employed by the San Francisco Unified School Dis-
trict went on strike in protest of salary and fringe benefit
proposals then under consideration for the upcoming 1974-
1975 fiscal year. During the course of the two strikes, dis-
cussions were undertaken between employee association rep-
resentatives and representatives of the two municipal employ-
ers, the city and the school district. Ultimately these "meet
and confer" or negotiating sessions culminated in the adop-
tion of separate legislative measures by the board of super-
visors and the governing board of the school district.

Shortly after the enactment of these measures, real party
in interest, George Bangs, filed two taxpayer actions in the
superior court clhallenging, on a variety of grounds, the valid-
ity of both the city's salary standardization ordinance and
the school district's salary schedule resolution. After deter-
mining that these taxpayer actions raised substantial ques-
tions as to the validity of the challenged ordinance and reso-
lution, respondent, Nathan Cooper, Controller of the City
and County of San Francisco, refused to implement the
newly enacted measures at the commencement of the 1974-
1975 fiscal year and continued to authorize salary warrants
only ont the basis of the 1973-1974 pay rates. The city and
thie school district then filed the instant proceeding seeking a
writ of mandate to compel the controller to draw and deliver
warrants reflecting the salary increases granted by the new
ordiniance and resolution. The taxpayer, in his return to the
alternative writ, opposes the requested relief, arguing that
both the city ordinance and school district resolution are in-
valid for a numiiber of distinct reasons.1

As discussed at length below, we have concluded that
although portions of botlh the challenged ordinance and reso-
lution are invalid, the present pleadings do not demonstrate

that either measure fails in its entirety and, in particular. do
not establish that the basic salary schedules whiiich lie at h4he
heart of the legislative enactments are invalid. Accordingly.
we have determined that a writ of mandate should issu,e coii-
pelling the controller to draw and deliver salarv warrajnts re-
flecting the newly adopted salary sclhedules.

As we explain initially, although the taxpayer claimis that
botlh legislative measures are invalid in their entirety because
they were adopted "as a result of," and "under the coercion
of," an illegal public employee Strike, the controllinig
authorities clearly establish that such a contention does niot
constitute a permissible basis for invalidating duly enacted
legislation. In the absence of a constitutional, statutory or
charter provision prohibiting a local legislative body from
exercising its legislative power to settle an "illegal" strike, the
judiciary has no authority to withdraw the legislative preroga-
tive on the basis of allegedly improper influences brought to
bear upon individual legislators. In this realm, legislative
judgment and wisdom are reviewable only by the electorate,
not by the courts.

Second, we shall explain that the taxpayer has not
established that the challenged ordinance conflicts with the
controlling "prevailing wage" provisions of the city charter.
Although the taxpayer alleges that the salary schedule is
"arbitrary, palpably unreasonable and constitutes an abuse
of discretion," these conclusory allegations are inadequate in
themselves to demonstrate the invalidity of the oidin3nce,
and they are not sufficiently substantiated by the taxpaver s
more specific averments. We do, however, agree witli the
taxpayer's contention that the board of supenrisors was with-
out authority to adopt a separate portion of ihe ordinance
establishing a city-financed employee dental plan. in light of
a specific city charter provision delegating authoritv for the
establishment of such a plan to a separately constituted
health service board.

Finally, we shall point out that the school board resolu-
tion is not invalid under the Winton Act (Ed. Code, § 13080
et seq.), even though it was enacted subsequent to, and
adopted the substance of, a written "agreement," prepared
as a iesult of numerous "meet and confer' sessions betweer
employee and employer representatives. As wve explain, a!-
though the Winton Act withholds binding legal effect from
any agreement entered into by meeting and conferring rep-
resentatives, the school board itself, through a formal resolu-
tion, adopted the measure at issue here. Since the Winton
Act, by its own terms, defines the objective of the meet and
confer process to be a "written resolution . . . of the
governing board effectuating I the] recommendations I of the
conferring representatives]" (Ed. Code, J 13081, subd. (d)),
the fact that the school board decided to adopt the reconi-
mendations emerging from the meet and confer sessions
obviously represents no violation of the act. Although Nve do
fi'nd that one portion of the resolution, purporting to grant
employee association representatives a "veto" power over
subsequent changes in school board policy, constitutes an in-
valid delegation of power, this provision is severable from the
remainder of the resolution and does not taint the salary
increase.
1. [Discussion of facts and city ordinances omitte(d.]



2. Ini the absence of applicable constitutional, legislative,
or charter proscriptions, a duly enacted legislative
tneasure canniot be invtalidated ont the grotnd that it
wvas eniacted as a resuilt of an illegal strike.

Otr analysis nmust begin with the recognition that the
ordinance and resolution at issue here are clearly legislative
irt nattre. (See, e.g, Kugler v. Yocum (1968) 69 Cal.2d
371, 374; City and County of S.F. v. Boyd, supra, 22 Cal.
2(d 68s5. 689.) The taxpayer's initial challenge to these
legislative measures rests upon the contention that both mea-
sures were enacted under the coercive influence of an
"illegal" public employee strike.

In characterizing the employee work stoppage at issue as
"illegal," tihe taxpayer relies on a series of Court of Appeal
decisions which have concluded that under the present state
of California law public employees do not have the right to
strike.4 The return filed by thie various real party in interest
employee associations contests this conclusion, arguing both
that present state statutes implicitly authorize strikes by some
categories of public employees,5 and also that by the very
legislative measutres challenged in this action the City of San
Francisco has impliedly sanctioned public employee strikes.

We hsave no occasion to resolve this controversy in the
present action, however, for even if we assume that all public
employee strikes are illegal, and may properly be enjoined
under a court's equity power (see, e.g., City of San Diego v.
American Federation of State etc. Employees, supra, 8 Cal.
App.3d 308, 317; School District for City of Holland v.
Holland Educ. Assn. (1968) 380 Mich. 314 [157 N.W.2d 206,
2101 ; Timberlane Reg. Sch. Dist. v. Timberlane Reg, Ed.
Ass'n (1974) - N.H.. [317 A.2d 555, 558-5591) or
may subject striking employees to a variety of administrative
sanctions including dismissal (see Almond v. County of
Sacramento, supra, 276 Cal.App.2d 32, 34-35), it does not
follow that legislative enactments which "result from" such
illegal strikes are therefore invalid. On the contrary, as we
discuss below, a firmly established judicial principle decrees
that "a legislative act cannot be [nullifiedl because, in the
opinion of a court, it was or might have been the result of
improper considerations." (People v. County of Glenn (1893)
100 Cal. 419, 423.)

Unlike several of our sister states,6 California has no con-
stitutional or legislative provisions prescribing mandatory
sanctions for striking public employees. Similarly, the San
Francisco city charter contains no such provisions. Thus, as
the taxpayer apparently concedes, when the board of super-
visors and the board of education enacted the measures at
issue here, there was no constitutional, statutory or charter
provision which barred either body from enacting legislation
in response to, or as a result of, an "illegal" public employee
strike.

The taxpayer asserts, however, that despite the absence of
any applicable constitutional, statutory or charter limitation,
this .ourt can and shotuld void these legislative measures be-
cauise the enactments were "caused" by illegal influences,
namely, an illegal strike. The taxpayer's theory founders on
the "'wise and ancient doctrine" (United States v. Constantine
(1935) 296 U.S. 287, 299 (dissenting opn. by Cardozo, J.)
that the validity of legislative acts must be measured by the

terms of the legislation itself, and not by the ottives of. or
influences utpon, the legislators who enacted the measure. A%
we observed in Wilke & Holzheiwr Inc. v, )ept. if Aktholic
Bev. Control (1966) 65 C'al.2d 34'1, 364: "' '[Al ututiciary
must judge by results, not by the varied factors which may
have determined legislators' votes. .' [Citation. I"

This principle was articulated and explainedi by Chief
Justice Marshall in the seminal decision of Fletcher v. Peck
(1810) 10 U.S. (6 Cranch) 87. [Discussion onlitted.t

As this passage from Fletcler suggests, any juLdicial
attempt to determine the validity of legislation upon the
basis of the motives of, or influences upon, particular legisla-
tors must inevitably prove a hazardous and largely futile task.
Because the enactment of legislation is a collective process
in which numerous individually motivated legislators partici-
pate, it is impossible to determine with certainty whether a
particular "improper influence" or "motive' was "actually"
responsible for the enactment of a law; moreover, the practi-
cal difficulties are compounded by the fact that each indivi-
dual legislator-will often, if not always, act out of a variety
of motives and under a diverse set of influences. Thus, any
attempt to determine the "'actual" effect of the allegedly
illegal strike on the minds of the legislators would hardly be
a sound basis for invalidating legislation.

Moreover, in several respects juLdicial nonintervention is
more appropriate in the instant case than in either Fletcher
or much of Fletcher's progeny. Unlike Fletcher, there are
no allegations here that the legislators acted from corrupt
or frauidulent motives; thus, this is not a case in which the
judiciary finds itself in the position of affixrming the personal
aggrandizement of lawmakers at the expense of thie public.
(Cf. Maxwell v. City of Santa Rosa (1959) 53 Cal.2d 274;
Nickerson v. San Bernardino (1918) 179 Cal. 5518, 522-523
(dictum).) Nor is this a case in which legislators are alleged
to have enacted legislation for a constitutionally imper-
missible reason, such as the promotion or establishment
of religion (cf. Board of Education v. Allen (1968) 392 U.S.
236, 243), although even in such circumstances it is far
from clear that the legislation would be invalid. (See, e.g.,
Palmer v. Thompson (1971) 403 U.S. 217, 224-225; United
States v. O'Brien (1968) 391 U.S. 367, 383-384; buLt cf.
Parr v. Municipal Court (1971) 3 Cal.3d 861, 865-868.)

Instead, the taxpayer's present argument redtuces to a
contention that even though no corruption, fraud or un-
constitutional purpose taints a legislative measure, the enact-
ment may still be struck down because some of the pro-
ponents and benefactors of the miieasure have engaged in
improper activity. The present instance is by no means the
first time legislation has been challenged on the basis of
allegedly improper or coercive tactics used to secure its
passage. In no case to date, however, has suc:h an attack
been successful.

People v. Bigler (1855) 5 Cal. 23 is an early California
case in point. In Bigler an act of the Legislature moving
the state capitol from San Jose to Vallejo was attacked on
the ground that General Vallejo's payment of a large-sum
of money to the state brought about the legislation and
that such conduct amounted to an improper "sale of the
Seat of Governmnent." (5 Cal. at p. 26.) 'rhe Bigler court



rejectedi thle challenge ai-d held that even if General Vallejo's
action could he considered improper that conclusion would
not deprive the Legislature of its constitutional authority to
transfer the seat of governinent.

Justice llolinies' opinion for the United States Supreme,
('ouirt in Calder v. Michigan (1910) 218 U.S. 591 confirms
ligler's analysis. In Calder, a repeal of legislation was chal-
lelged on the ground that a mayor and other city officials
"had carried out an unfair scheme for getting the repeal
htirried thirough the [state] legislature without notice to the
[complaining) company." Justice Holmes rejected the argu-
ment out of hand, emphasizing that "we do not inquire into
the knowledge, negligence, methods or motives of the Legisla-
turc if, as in this case, the repeal was passed in due form.
[Citation.] The only question that we can consider is
whether there is anything relevant to the present case in the
terms or effect of the repeal that goes beyond the power [of
the legislative body]." (218 U.S. at p. 598.)

At thie lheart of the decision in Bigler and Calder lies the
separation of powers doctrine, the fundamental doctrine
whlich recognizes that in the absence of some overriding con-
stitutional, statutory or charter proscription, the judiciary has
nco authority to invalidate duly enacted legislation.7 The
taxpayer's contention flies in the face of this fundamental
principle, asserting that even if no constitutional, statutory
or charter provision precludes a local legislative body from
(nacting particular legislation, the judiciary can still void such
legislation if it finds that the measure "resulted from" certain
illegal coniduct, for example, an illegal strike. In the absence
of cotistitutional, statutory or charter limitations, loowever, it
is the legislative body, and not the courts, which retains the
ultinmate authority to decide whether certain "illegal" con-
duct warranits the withholding of beneficial legislation. In
otlher words, although the judiciary may administer various
equitable sanctions - such as a restraining injunction - in
response to "illegal" conduct, courts simply lack- the autho-
rity to invoke the sanction of withholding legislative power.

rhe taxpayer argues, however, that if public employees
cannot legally strike, then it follows that any settlement
wlhich permits striking employees to secure any benefits re-
sulting from tlhcir unlawful conduct would violate public
policy and, accordingly, would be void. In support of this
argument, the taxpayer relies heavily on the Court of Appeal
decision in Grasko v. Los Angeles City Board of Education
(1973) 31 Cal.App.3d 290, 297-298. In the first portion of
thle Grasko decision (a later section of-the opinion wvill be
discussed helowv), the Court of Appeal held that an employ-
ment agreement, entered into by the city board of education
itn response to an illegal putblic employee strike, was void as
ag1Oinst ptiblic policy, because the termination of the illegal
strike "fornmed a substantial part of the consideration" for
the agreement. tUnder the Griasko court's reasoning, virtu-
aly- every agreemiienit entered inito by a public entity to settle
anl "illegal strike" would he void and unenforceable. In
leaching this conclusion, the Grasko court did not cite or
Lonsider the earlier Couirt of Appeal decision of East Bay

ulun. Il mployees Uniioni v. Cotunty of Alameda (1970) 3 Cal.
App.3d 578, 584. which hald explicitly affirmed the validity
of an agreement enitered into by a public employer in the
cCurSc of a strike settlement.

We cannot subscribe to the Grasko court's conclusion that
the illegality of a strike necessarily taints any agreemient
entered into by a public emiiployer to end the strike. (See
Social Workers Union Local 535 v. County of Los Angeles
(1969) 270 Cal.App.2d 65, 77, fn. 12.) The question as to
what sanctions should appropriately be imposed on public
employees who engage in illegal strike activity is a complex
one which, in itself, raises significant issues of public policy.8
in the past, several states hiave attempted to deter puiiblic emz-
ployee strikes by imposing mandatory, draconian atatuitory
sanctions on striking employees; experience has all too fre-
quently demonstrated, however, that such harsh, automatic
sanctions do not prevent strikes but instead are counter-
productive, exacerbating employer-employee friction anid
prolonging work stoppages.9 As a consequence, recent advi-
sory reports prepared by labor relations experts in a number
of jurnsdictions have uniformly recommended the abandon-
ment of such "automatic" sanctions and have urged the
adoption of a variety of discretionary sanctions which pro-
vide-the public employer a measure of flexibility necessary to
meet varying negotiating situations. (See Smith, State anld
Local Advisory Reports on Public Employee Labor Relation
Legislation: A Comparative Analysis (1969) 67 Mich.L.Rev.
89 1, 910-914.)

To date, the California Legislature has declined to pre-
scribe any specific sanctions for public employee strikes. Al-
though the taxpayer argues that public employee strikes w-11
not occur if public employers lack the power to grant any
benefits to striking employees, recent events througlhout the
nation belie any such notion. (See auithorities cited at fns.
8-9, supra.) Under the circumstances, we believe it would be
entirely inappropriate for the juidiciary to strip from public
employers all authority to negotiate a settlement of any
illegal strike. (Cf. Board of Ed. v. Associated Teaclhers
(1972) 30 N.Y.2d 130 [282 N.E.2d 109; 331 N.Y.S.2d 17.
231.)

Moreover, even if we were persuaded of the validity of the
Grasko "public policy" analysis -- which we are not - the
legislative measures at issue in this case as explained above
could not be invalidated on such a basis. In the absence of
controlling constitutional, statutory or charter limitations.
local legislators retain authority to determine the appropriate
legislative response to an allegedly illegal strike. Some legisla-
tors may conclude that it is unwise to respond to any de-
mands voiced through an illegal strike on the ground that
such consideration miglit encourage similar strikes in the
future; others may decide that the public interest requines
legislative action that recognizes the practical realities of the
strike and attempts to ameliorate the underlyitig dispute. It
is, of course, a legislator's prime function to choose between
such conflicting policy judgments; in so doinig, lie or slhe is
directly responsible to the electorate, not to the judiciary.
Thal legislative role signifies the essence of the doctrinie of
the separation of powers.

Thus, even if we assume the illegality of the pubtlic em-
ployee strike, such illegality affords no basis for invalidatilln
either the salary ordinance or salary resoluition at issuet in thel
case at bar. Accordilngly, insofar as the taxpayer's attalck
rests uipon the occurrence of an "illegal strike," the challeiire
fails.



3. A/ltlhougih the portion of orditnance No. 152-74
establishinig a deital plani conflicts wvithi the city chlarter
anid i.r invalid, the returnz fails to demonstrate that the
sualar scihedutle of thie ordiniance violates the charter's
'preraiflng wage" provisions.

The taxpayer additionally contends that, without regard to
the '"illegal" strike, ordinance No. 1 52-74 is invalid undter
several distinct provisions of the San Francisco city charter.
As we explain below, ttltough we recognize the illegality of
one provisioni of the ordinance, we conclude that the bulk of
the ordinance, and particularly the salary schedule, does not
suLccumnb to the taxpayer's present attack.

the taxpayer initially asserts that the ordinance fails
be*;atise the salaries fixed by the enactment's across-the-board
S50 per month increase do not "accord with the prevailing
rates of wages" as required by section 8.401 of the city
charter. I °Although past California decisions establish that
such a charter provision does constitute "a positive limitation
on the [board of supervisors'1 exercise of discretionary au-
thority in fixing compensation for municipal employees"
(Walker v. County of Los Angeles (1961) 55 Cal.2d 626,
634), the authorities make it equally clear that the legislative
body retains a considerable degree of discretion in establish-
ing compensation pursuant to such a "prevailing wage" man-
date. (See, e.g., Alameda County Employees' Assn. v.
County of Alameda (1973) 30 Cal.App.3d 518, 530; Collins
v. City & Co. of S.F. (1952) 112 Cal.App. 2d 719, 730-731;
Goodrich v. City of Fresno (1946) 74 Cal.App.2d 31, 36-37.)

As the decisions have recognized, some discretionary lati-
tude is inplicit in the nature of the "prevailing wage" stan-
dard itself; as a rule, such charter provisions do not set
forth any specific formula by which the prevailing wage is to
be determined, but instead leave to the legislating body the
choice between the various reasonable alternative means of
calculating "prevailing wages." In addition, because a fair
prevailing wage determination may take into account many
coraLponent elements - such as various fringe benefits --
which are frequently not susceptible to precise appraisal, a
substantial measure of legislative discretion is inevitable.
(See, e.g., Anderson v. Board of Supervisors (1964) 229 Cal.
App.2d 796, 800.)

'Mloreover, the charter provision at issue here simply directs
th.e board of supervisors to fix compensation "in accord with"
the generally prevailing rates of wages. In City and County
of S.F. v. Boyd, supra, 22 Cal.2d 685, 690, we explained
thaE such a provision does "not require that the rates of
wvages . . fixed by the board be identical with or not higher
than the generally prevailing rates, but rather that there be a
reasonable or just correspondence between the rate estab-
lished and those elsewhere prevailing, i.e., that they be in
harmony with and substantially conform to such other
rates." Moreover, we held in Boyd that under such a charter
pro%ision, 'iti he determination whether proposed rates of
comnpensation are in accord or in harmony with generally pre-
vailin( rates is within the discretion of the rate-making
authority. The courts will not interfere with that determina-
tion unless the action is fraudulent or so palpably unreason-

able ard arbitrary as to indicate an abuse of discretion as a
matter of law." (lMd.) In emphasizing the limited nature of

the judicial review appropriate in stich cases, the BoYd court
declared "that a writ of mandate should issue lcoimpelling
the controller to comply wvith a duily enacted ordinance?
unless it is concluded 'that upon flo conceivable basis ndcrltl
all of the evidence . . . can the rates as fL'ed be brotught
within thie charter limitation.' " (Vd.) (Emphasis idded.)

Although the return in the instant case (loes allege that
ordinance No. 152-74 is "arbitrary, palpably unreasonable
and constitutes an abuse of discretion," stuch conclLsory
allegations do not, of course, in themselves suftice to Ineet
the heavy burden required to invalidate a salary ordinance
under the principles of Boyd. (See, e.g., Lagis v. County of
Contra Costa (1963) 223 Cal.App.2d 77, 93; People v. Lagis
(1958) 160 Cal.App.2d 28, 33.)

To bolster the return's conclusory allegations, the tax-
payer's brief proffers two more specific allegations which
assertedly demonstrate that the salary schedule adopted by
the present ordinance does not accord with prevailing rates.
First, the taxpayer points out not only that the S50 per
month across-the-board increase differs fundamentally from
the three-tier recommendation submitted by the civil service
commission on the basis of its salary surveys but also that it
is much more costly than the commission proposal. Second,
the taxpayer emphasizes that the terms of the ordinance
were reached as a result of a series of negotiating sessions
with employee representatives. Although the taxpayer
argues that these two circumstances adequately demonstrate
that the salaries adopted by the ordinance do not satisfy the
charter requirements, we cannot agree.

In the first place, the fact that the salary schedule
ultimately adopted by the board differs significantly from
that recommended by the commission in no manner denmon-
strates that the ordinance's pay rates are not in accord witth
prevailing rates. As this court has only recently emnphasized:
"it should be kept in nmind that it is the function of the
board, not the commission, to fix and pay wages and salaries."
(Los Angeles City etc. Employees Union v. Los Angeles City
Bd. of Education (1974) 12 Cal.3d 851, 856.) Although the
commission plays a valuable and important role in gathering
data and formulating initial recommendations, both the
charter provisions and controlling authorities make clear that
"the rates of compensation are fixed by the board of super-
visors and involve an exercise of the independent judgment of
that body." (City and County of S.F. v. Boyd, supra, 22
Cal.2d 685, 692.) Thus, the fact that the board chose to im-
plement a s0bstantially different form of pay increase than
the commission had recommended does not in itself establish
that the salaries authorized by the ordinance are not in
accord with prevailing wages.

The case of San Francisco Chamber of Commerce v. City
etc. of S. F., stupra, 275 CaI.App.2d 499 is directly in point.
In the Chamtiber of Commnerce case the civil service com-
mission recommended the adoption of a fouir-tiered salary in-
crease (ranging from no increase to a 7 percent increase) to
satisfy the charter's prevailing wage provision hut the board
of supervisors amended the proposed schedule by adopting a
5 percent across-the-board raise. The Clhamber of Commerce
thereafter attacked the city ordinance as incompatible with
-the charter's prevailing wage requirements, but the CoUrt of



Appeal rejected the clhallelige, pointing out that in light of
numnlerous factors (e.g., the cost of living in the San Francisco
area, comparable pay raises by other California public em-
ployers) the 5 percenit acrosswthe-board increase did not con-
stitute the type of "clear-cut abuse of legislative discretion"
w1hich wouild warran-t judicial intervention. (275 Cal. App.2d
at pp. 504-506.)

Similar considerations pertain here. Although the
ordinance's $50 per month across-the-board approach un-
questionably differs from the commission's recommendation,
the returns before this court fail to demonstrate, or even
allege, with any specificity exactly which salary levels fixed
by the ordinance do not ostensibly accord with prevailing
rates. In this regard, the showing made by the instant tax-
payer falls far short of that presented - without success -
in the Cl(amnber of Commerce litigation, and surely fails to
meet the heavy burden placed on the taxpayer by Boyd.

lhe taxpayer also claims that the invalidity of the $50 per
mlonth increase is established by the fact that the figure was
allegedly agrced uponl in the course of a series of negotiating
sessions between several members of the board of supervisors
and representalives of various employee organizations. This
contention appears to rest upon ani erroneous assumption
that the application of the charter's "prevailing wage" stan-
dard inherently conflicts witlh ahy "meet and confer" or
negotiating process.

As explained above, while the charter's prevailing wage
provisions do establislh limits within which the board of
supervisors must act, the board enjoys a considerable degree
of discretion both in determiining the prevailing wage stan-
dards and in fixing compensation "in accord with" such
standards. The "meet and confer" procedure sanctioned by
the Aleyers-Milias-Brown (MMB) Act (Gov. Code, J 3505; see
also San Fra;ncisco Charter, §§ 16.200-16.222) can pro%ide a
useful channel through wlhich employee representatives may
voice suggestions as to how the board's discretion should be
exercised. This, of course, does not mean that the "meet and
confer" process may supplant the charter's prevailing wage
guidelines- the MMB Act itself recognizes the continued vali-
dity of such charter provisions. (Gov. Code, § 3500; see San
Franicisco Charter, § 16.201.) So long as the ordinance which
is uiltimately adopted conformiis to the charter restrictions,
hiowever, the board's participation in "meet and confer"
sessions constitutes no basis for voiding a subsequent enact-
inent. (Cf. Alameda County Employees' Assn. v. County of
Alameda (1973) 30 Cal. App.3d 518.)

In sum, we conclude that the taxpayer has failed to sustain
his considerable burden of demonstrating that " 'upon no
conceivable basis under all the evidence ' . . can the rates as
fixed be brouight within the charter limitation.' " (City and
and County of S.F. v. Boyd, suipra, 22 Cal.2d 685, 690.)
UJnlike Walker v. County of Los A,ngeles, suipra, 55 Cal.2d
626. this is not a case in wvhich the official record of the
h(ard itself une(luivocallv (demiionistrates that the legislative
hody did not comply witlh the cliaiter provision. And iunlike
Sailders v. City of Los Anigeles (1967) 252 Cal.App.2d 488.
tlhis is not a case in which the legislative body has been led
astray by a deceptive report prepared by a city adminiistra-
live officer. UIpon the present rccord, we are nlot prepared to
lhold that the wage increases of 550 per month per employee

are so out of line as to constitute "palpably unreasonable and
arbitrary" legislative action.1 1

We do agree, however, with the taxpayer's further con-
tention that under the city charter the board of supervisors
lacked authority to enact section XII of the ordinance1 2
which purports to establish a city-financed dental plan.' 3
Section 8.420 of the charter establishes a distinct San
Francisco Health Service Board to oversee the establishment
and administration of all "medical care" plans for city em-
ployees. Sections 8.421 and 8.422, in turn, delegate to this
health service board the initial authority for developing new
"medical care" plans; the sections also provide that after a
proposed plan has been adopted by two-thirds of the health
service board, such plan is then transmitted to the board of
supervisors where it may be enacted into law if it gains the
approval of three-fourths of the boards' memibers.14 Al-
though section 8.430 of the charter leaves to the health
service board the precise definition of "medical care," the
legislative history of the provision and other sections of the
charter indicate quite clearly that the city's health service
system was intended to encompass dentaf care plans.' S

In its present petition and replication, the city has miiade no
attempt to defend the board of supervisors' entry into a
field which the charter appears clearly to have delegated to
the city health service board. Accordingly, we conclude that
section XII of the ordinance is invalid.

The invalidity of the dental plan provision of the ordi-
nance, however, does not taint the remainder of the legisla-
tion. Section XII of the ordinance is clearly distinict and
severable from the salary schedule authorized by the ordi-
nance; the taxpayer does not contend otherwise. According-
ly, we conclude that with the exception of section XII,
ordinance No. 152-74 is valid.

4. Resolution No. 44-9-Sp I was not adopted in violation
of the Winton Act or the citv charter. Althougli a
portion of the resolution purporting to granit the Cer-
tificated Employee Council a veto over future changes
in school board policy is invalid, that provision is
severable and does not taint the enitire resolutioni.

As we have already discussed, the school board resolution
at issue here cannot be overturned on the ground that it re-
sulted from an illegal strike. The taxpayer, however, raises a
series of additional objections to the resoluition wlhichi we
must now address. As we shall explain, although one of the
taxpayer's criticisms is well taken, that single defect does not
invalidate the entire enactment and does not taint the salary
schedule.

Thle taxpayer initially argues that the instant school board
resolution was adopted in violation of several provisions of
the WVinton Act (Ed. Code, § 13080 et seq.). Froin 1961 to
1965, the labor relations of public schlool employees and eL-
ployers were governed by the terms of the Brown Act (Gov.
Code. § 3525 et seq.), an enactment which applied to Iinost
public employees througlhout the state.1 6 In 1965, the
Legislature enacted the Winton Act which establislhed a
separate labor relations framework for employees alind em-
ployers in the state public school system.



The Winton Act, while preserving many of the basic con-
cepts ol the original Brown Act, also introduced several in-
novative features into the public school labor relations process.
T',.o of the inniovationis have drawn particular attention:
first, the act rejected the traditional concept of a single em-
ployee "bargaining agent" and established a "negotiating
council" (now termed the "certificated employee council')
based oni proportional representation among all employee or-
ganizations which represent certificated employees within a
district (Ed. Code, § 13085; see California Federation of
Teachers v. Oxnard Elementary Sch. (1969) 272 Cal.App.2d
5 14); second, the act expanded the scope of the matters on
wvhich employees have a right to "meet and confer" with
their employers beyond the traditional "wages, hours and
working conditions" to encompass issues of broad educational
policy as well. (Ed. Code, § 13080, 13085; see San Juan
Teachers Assn. v. San Juan Unified Sch. Dist. (1974) 44 Cal.
App.3d 232.) This latter innovation has been explained as
'.a recogniition that school teachers, because of their expertise
and dedication to the welfare of the school and their pupils,
are particularly well suited to make a constructive contribu-
tion to the formulation of policy." (Grasko v. Los Angeles
City Board of Education (1973) 31 Cal.App.3d 290, 302.)

The controversy in the instant case, however, does not
directly involve either of these innovative features of the
WVinton Act, but rather concerns the proper interpretation of
two separate sections of the act relating to the "meet and
confer" process established by the legislation. The specific
provisions at issue are Education Code section 13081, sub-
division (d) and section 13088. Section 1308 1, subdivision
(d) provides: " 'Meet and confer' means that a public school
employer, or such representative as it may designate, and
representatives of employee organizations shall have the
mutual obligation to exchange freely information, opinions
and proposals; and to make and consider recommendations
tinder orderly procedures in a conscientious effort to reach
ar--eenzent by written resolution, regulation or policy of the
school board effectuatinig sIuch recommetndations." (Empha-
s:s added.) Section 13088 provides in relevant part: "The
enaCtment of this article . . shall not be construed as pro-
hibiting a public school employer from making the final
decision with regard to all matters specified under section
1 3085."

As our earlier discussion of the facts indicates, in the
instant case the school board, by formal resolution, adopted
the provisions of a written memorandum of understanding to
which representatives of the school district and the certifi-
cated employee council had agreed after a series of "meet
and confer" sessions. The taxpayer now contends that this
school board resolution fails in its entirety because it al-
legedly rests upon a purportedly "binding" agreement which
the school board or its representatives had no authority to
execte. In support of this contention, the taxpayer relies
heavily on a portion of the Court of Appeal decision of
(;rasko v. Los Angeles City Board of Education, supra, 31
Cal.App3d 290, 300-307. As we explain, however, Grasko
does not stupport the contention that the school board reso-
lution is invalid.

In Grasko, the issue before the court did not turn upon
whether a resolution, formally adopted by a board of educa-

tion, was valid or not uinder the Wintoni Act, hutt rather
whether, in the absenice of such a resoluition, a school boari
or its representatives hadl the authority to enter into a hinid-
ing writteni agreetnent with representatives of employee as-
sociations. The Grasko couirt resolved this latter quiestion in
the negative, concluding that uinder the act a written aigree-
ment, though executed by represenitatives of both the etm-
pldyer and employees, could not, itn itself, legally hind the
school board. We agree with this conclusion. B) the specific
terms of section 13081, subdivision (d), the Winton Act pro-
vides that binding decisiotns arising out of the "imeet and con-
fer" process must be culininated "by wvritten resoluttion.,
regulation or policy of the governinlg board effectuating [the
negotiators'] recommendations." This language leaves no
doubt that- the Legislature intended to require the members
of the school board thenmselves to approve, by formal board
action, any "'recommendations" before they became legally
binding upon the district. Section 13088, qtuoted above,
simply reinforces this conclusion. For this reason, the
written memorandum of understanding executed by the
meeting and conferring representatives in the present case in
itself creates no legally binding rights against the school
district.

The legal duty sought to be enforced in the case at bar,
however, does not arise from the contractual memorandum
of understanding, but rather from resolution No. 44-9-Sp 1,
a formal school board resolution adopted at an official meet-
ing by the governing board of the school district. Far from
supporting the taxpayer's challenge to this resolution, the
Grasko decision makes clear that such a formal resolution is
entirely consistent with, and, in fact, contemplated by, the
Winton Act. As the Grasko court observed: "[I nder the
Winton Act any agreements reached as a result of the meet
and confer sessions must be implemented in the form of
resolutions, regulations or policies of the governing board of
the public school employer...." (Emphasis added.) (31 Cal.
App. 2d at p. 303.)

The taxpayer further contends, however, that the resolu-
tion at issue here is "tainted" by the "invalidity" of the pre-
ceding memorandum of understanding. The taxpayer
appears to find three separate defects in the adopted proce-
dure. In our view, the Winton Act fails to sustain any of the
three objections.

First, the taxpayer points out that the resolution of the
board simply incorporated the substantive terms of the
memorandum. of understanding; if the memorandum can-
not stand, the taxpayer argues, neither can the resolution.
This reasoning is simply a non sequitur. The menmorandum
of understanding is "invalid," or, more precisely unenforce-
able, simply because the Winton Act provides that binding
agreements in this context can only be implemented through
formal board action. The fact that the board, by formal
resolution, chose to adopt completely the recommendations
resulting from the "'meet and confer" process certainly does
not invalidate the resolution, for the Winiton Act specifically
authorizes board resolutions "effectuating [the negotiators']
recommendations." (Emphasis added.) (Ed. Code, § 13081,
subd. (d).)

The taxpayer next objects to the written nature of the
memorandum of understanding. AIthough the Winton Act



Contains no Spccific provision authiorizing Imlectinig and con-

ferring representatives to commiiiit their "recommilendationis" to
writing (cf. G ov. Code, § 3 505. 1 ) such authorization may
faiirly be inmlplied fromii the termls of the act. In defining the
"milect anid confer" process, section 13081, subdivision (d)
explicitly authorizes the respective representatives to agree on

"'recommilenldations" which may be effectuated by formal
sclhool board action. Thus, thlis section contemiiplates that
such "recommendations" will be commnunicated to the school
board, and since the section does not provide otherwise we
see no reason why such communication cannot be accom-
plished through a written document, as well as through oral
presentation.

Thirdly, the taxpayer argues that the ostensible "binding"
nature of the memorandum of understanding necessarily
taints the subsequent board resolution, contending that in
light of this "binding agreement" the school board failed to
exercise its legislative discretion when it subsequently incor-
porated the rnemorandum into its resolution. In the first
place, however, it is not at all clear from the terms of the
document that the memorandum was intended to preclude
the school board's exercise of its .own discretion. Although
one passage of the memorandum does state that the memo-
randum shall be "binding and effective" from July 1, 1974.
to June 30, 1975, and another section provides that "the
Board will amend its policies . . . to give full force and
effect" to the menmorandum, the initial paragraph of the
document conditions the entire agreement upon the
"adoptiont and ratificationz by [the representativesJ re-

spective principals." (Emiplhasis added.) This provision
appears to leave the ultimate decision of adopting or re-

jecting the memorandum of understanding to the full school
board.

Moreover, even if the memorandum had purported to be
bindinig oIn the board without the board's formnal affirmance
by "written resolution, regulation or policy." the taxpayer
has not established that the members of the board of educa-
tion treated the memorandum as such. As we have ex-

plained, under the Winton Act the meeting and conferring
representatives of the school board do not have authority to

bind the board by signing a written agreement; the board re-

tains the ultimate decision-making authority. Under well
recognized legal principles, we must presume, in the absence
of a contrary showing not demonstrated by the instant
record, that the members of the school board complied with
their official duty and exercised discretion in enacting the
resolution at issue here. (Evid. Code, § 664; see, e.g.,

McGowan v. Ford (1895) 107 Cal. 177, 186-187.) Thus,
even if the meeting and conferring representatives of the
board did exceed the bounds of their authority in executing
a "binding" agreement, such improper action of the board's
agents does not suffice to vitiate the duly cnacted resolution
at issue here.

Accordingly, we conclude that the existence of the
Mlarclh 29 memoranidum of agreemenit provides no basis for
invalidating resoluitioni No. 44-9-Sp 1.

In adldition to challenging thie process by which resolution
No. 44-9-Sp I was a(lopted, the taxpayer also attacks one
particuilar section of thte resolutioin, which purports to pre-

u3de the board from suubsequenitly revising or altering any

of the other provisions of the resolution without the approval
of the certificated emiiployee council.17 Tlhe taxpayer con-
tends that this clauise represents an improper limiitatioin on
subsequent board action and affects a delegation of the
board's ultimate decision-making authority which is incom-
patible with the Winton Act. We believe the taxpayer's
objections are well taken and we therefore conclude that the
challenged portion of the resolution is invalid.

It is a familiar principle of law that no legislative board,
by normal legislative enactment, may divest-itself or futuire
boards of the power to enact legislation within its compe-
tence. (See, e.g., Thompson v. Board of Trustees (1904)
144 CaL 281, 283; McNeil v. City of South Pasadena (1913)
166 Cal. 153, 155-156; In re Collie (1952) 38 Cal.2d 396,
398.) Thus, a school board cannot, by resolution, bar itself
or future boards from adopting subsequent resolutions
which may alter earlier established policies. Yet the portion
of the resolution presently at issue purports to effectuate just
such a result; it seeks to place all the terms of the present
resolution beyond the reach of future board action, except as
the certificated employee council agrees to such future
action. Under the authorities cited above, such a provision
cannot stand.

Moreover, the clhallenged provision exhibits the additionial
defect of delegating the board's ultimate policy-making
authority to private parties in conitravenitioni of the Wiinton
Act. Resolution No. 44-9 Sp 1 deals with a wide variety of
matters within the board's competence: among otlher sub-
jects, it fixes the compensation for school board employees.
allocates funds between different educational programs, and
establishes the district policy on class size goals. Ihe author-
ity exercised by the board in passing on these matters has
been specifically granted to thie sclhool board by various pro-
visions of the Education Code and the San Francisco city
charter (e.g., Ed. Code, §§ 931, 939, 1001. 1051, 1052, 9316,
13502 and 15801; San Francisco Charter, 55.101 ); section
13088 of the Education Code contemplates that the board
itself will retain the authority to make "the final decision"
with respect to such matters. Undoubtedly the provision at
issue here, granting the employee counicil a broad veto power
withiii the board's policy-making domain, conflicts witlh this
legislative mandate. (See Grasko v. Los Angeles City Boardl
of Education, supra, 31 Cal.App.3d 290, 303; San Juan
Teachers Assn. v. San Juan Unified Sch. Dist., supra, 44 Cal.
App.3d 232, 253.) Accordingly, this portion of the resolu-
tion is invalid.1 &

Although the taxpayer further asserts.that the invalidity of
this segment of the resolution taints the entire resoluition, in
our view the provision is clearly severable. As this court has
recently reiterated: " '[Iln considering the issue of severabil-
ity it must be recognized that the general presunmptionl of
constitutionality, fortified by the express stateinemet of ai
severability clause, normnally calls for the sustaining of any
valid portion of a statute unconstitutidnal in part. TIhis is
possible and proper where the language of the statutti is
meclhanically severable, that is, wlhere the valid anid invalid
parts can be separated by paragraph, sentence, clau-se, phrase
or even single words....' " (Emphiasis deleted.) (Santa
Barbara Sch. D)ist. v. Suiperior Court (1975) 13 ('al.3d 315.
330 (quioting In re Blaney (1947) 30 Cal.2d 643. 655).)



Re-Nolution No. 44-9-Sp I does contain a severability clatuse1 '9
and the invalid provisioni discussed above is unquestionably
"'rmlchanically severable" from the remiiainder of the resolu-
tion. being contained eiitirely in a separate paragraph.

` he final determination (lepends on whether 'the re-
mainder is complete in itself and wouLld have been
adopted by the legislative body had thie latter foreseen the
p rtial invalidation of the statute' [citation] or 'constitutes a
cnmpletely operative expression of the legislative intent . . .

[ndl l[is] [not] so connected with the rest of the statute
as to be inseparable.' [Citattion. I" (Santa Barbara Sch. Dist.
v. Siuperior Court, supra, 13 Cal.3d at p. 331.) In the instant
case, the additional substantive portions of the resolution can
Nithout question stand without the challenged provision, and
vihave little doubt that the school board did not consider
th. private "veto" power such an inseparable part of the
resolution that it would have declined to enact the resolution
in its absence.20 Under these circumstances, we conclude
that the invalid provision is severable and does not taint the
entire enactment.

Finally, we reach the taxpayer's concluding contenton, in
,which hie asserts that the school board resolution is invalid
under section 5.101 of the San Franicisco city charter. Sec-
tion 5.101 provides in part that the school board shall adopt
a schedule of salaries for the next ensuing year "between the
1st and 21st day of May of each year." Resolution No. 44-
9-Sp 1, however, was adopted on April 9, and the taxpayer
contends that this early enactment voids the entire resolution.

As a general rule, an ordinance or resolution of an inferior
legislative body is invalid if the mandatory prerequisites to its
enactment are not substantially observed. (See. e.g., Walker
v. County of Los Angeles, supra, 55 Cal.2d 626, 639; City
and County of S.F. v. Boyd, sLipra, 22 Cal.2d 685, 692.) As
far as we have been able to ascertain, section 5.101's"May 1-
\lay 21" requirement was intended to ensure that the school
board's salary schedule would be prepared in ample tinie to
be includled in the city budget and in the annual determina-
tion of the city and county tax rate, and to afford school
district einployees fair notice of their forthcoming salaries
prior to the beginning of the new school year. These pur-
poses were obviously fulfilled in the instant case, since the
resolution was adopted well before the May 21 deadline
specified by the charter. Under these circumnst.ances, we
think it would be entirely improper to void this legislative
measure for the technical, insubstantial noncompliance with
the city charter provision. The taxpayer has cited no case
in which a court has overturned legislation on such an incon-
sequential basis.

5. Cotnc luesion
We briefly recapitulate the conclusions we have reached

in this opinion. Initially, we hold that neither the ordinance
no: the resolutioll may be invalidated on the basis that it was
enacted as a result of an illegal strike. Second, we have
d<ternmined that althouigh the portion of the ordinance
est blishing a dental plan is invalid, the present pleadings do
nO:, demollnstrate that the ordinance's salary schedule conflicts
w-ith the city charter's prevailing wagie provisions. Finallly, we
have corcluded that the school board resoluLtion was not
adopted in violation of the Wintoni Act, but that a severable

portion of the resolution, purporting to graint the certificatedl
employee council a veto over future board decisions, is in-
valid.

Let a writ of mandate issue, compelling the respondent
controller to draw and deliver warrants reflecting thie salary
increases granted by ordinance No. 152-74 and resoltition
No. 44-9-Sp I.

TOBRINER, J.

WE. CONCUR:

WRIGHT, C.J.

McCOMB, J.

MOSK, J.

SULLIVAN, J.

CLARK, J.

RICHARDSON, J.

[Campanion case, City and County of San Francisco et., v.
Superior Court of the City and County of San Francisco,
S.F. 23211, Super. Ct. No. 672921, not reprinted.]

2 [Omitted.]
2 [Omitted.]
3 [ Omitted. I
4See Los Angeles Unified School Dist. v. United Teachers

(1972) 24 Cal.App.3d 142; Trustees of Cal. State Colleges v.
Local 1352, S.F. State etc. Teachers (1970) 13 Cal.App.3d
863; City of San Diego v. American Federation of State etc.
Employees (1970) 8 Cal.App.3d 308; Almond v. County of
Sacramento (1969) 276 Cal. App.2d 32.

sThe only general state statute which specifically speaks to
the public employee strike issue is Labor Code section 1962,
which prohibits strikes by firefighters. The employee associa-
tions argue that the absence of a similar statutory prohibition
of other public employee strikes represents an implicit autho-
*rization of such action. (Cf. Los Angeles Met. Transit Author-
ity v. Brotherhood of Railroad Trainmen (1960) 54 Cal. 2d
684, 687-691.)

6[Omitted. 1

7We explained in our recent decision in County of Los
Angeles v. Supenor Court (1975) Cal. 3d _ _
and footnote 5,' that this prticiple fully applies to legislative
action of local legislative bodies. (See, e.g., Nickerson v. San
Bernardino, supra, 179 Cal. 5 18, 522-524; liadacheck v.
Alexander (1915) 169 Cal. 616, 617; 5 McQuillen, Municipal
Corporations (3d ed. 1969) § 16.90, pp. 287-290.) As the
Vickcrson court observed: "When the legislature has com-
mitted to a municipal body the power to legislate on given sub-
jects. . ., courts of equity have no power to interfere with stici
a body in the exercise of its legislative functions..... Whether.
in the exercise of legislative powers, a board acts wisely or uan-
wisely is no concem of the coLurts. They cannot enter the
board room and substitute their judgent for that of the board



,ior interfere at all with its action unless the board is exceeding
its legislative powers, or its judgment or discretion is being
fraudulIently or corruptly exercised."

Although petitioner here, like the taxpayer in the Counity of
Los A ogeles case, relies heavily upon language in our recent
decision in Strumsky v. San Diego County Employees Retire-
ment Assn. (1974) 11 Cal. 3d 28, 36 to the effect that "the
separation of powers doctrine is inapplicable'to government
below the state level," "the context of Strumsky reveals [that]
the quoted statement related only to the question of whether
local governmental bodies could exercise both judicial and
legislative functions...." (County of Los Angeles v. Superior
Court, supra, Cal.3d at p. , fn. 5.)"

Slip opinion at pages 8-9 and footnote 5.
**Slip opinion at page 9, footnote 5.

R[ Omitted. ]

91Omitted.J
10 Although the city asserts that the taxpayer lacks "stand-

ing" to rely on the charter's prevailing wage provisions, arguing
that such provisions are basically "minimum wage" laws which
can only be enforced at the behest of employees, numerous
California decisions have entertained challenges brought by tax-
payers claiming that a given wage exceeds prevailing wages.
(See, e.g., City and County of S.F. v. Boyd, supra, 22 Cal.2d
685, 693; San Francisco Chamber of Commerce v. City etc. of
S.F. (1969) 275 Cal.App.2d 499, 500.)

[I (Omitted.]
1 2 [Omnitted.J
1 3Although the city contends that the validity of the dental

plan provision is not properly at issue in the present proceeding,
we do not agree. It has long been clear, of course, that fringe
benefits, such as the challenged dental plan, form an integral
part ol an employee's compensation or "full salary" (see, e.g.,
Mass. v. Board of Education (1964) 61 Cal.2d 612, 623) and
we believe that under the present pleadings the controller's
obligation to pay all compensation authorized by the ordinance
has properly been brought into question.

'4 [Omitted. ]
[Omitted.]

16[Omitted-
7The second numbered paragraph of the memorandum, in-

corporated into the resolution, provides: "No change, revision,
alteration or modification of this Memorandum of Understand-
ing shall be valid unless the same is ratified by the Board and by
action of the constituent organiizations of the Certificated Em-
Ployees Council under the internal rules of the Council, and en-
dorsed in writing by the Board's representative and the chair-
miian of the, Certificated Employees Council."

8It should be noted; however, that our voiding of this por-
tion of the resolution does not leave the school board free to
.1Itcr all of thie provisions of resolution No. 44-9-Sp I at will.
c%lstcases clearly in(licate, for example, that a school board
MUV not lower salaries fixed by its salary schedule after the
bginniilng of tile school year. (See, e.g., Rible v. Hughes (1944)
4 (Cal1.2d 437, 444; Abraham v. Simiis (1935) 2 Cal.2d 698,
1I l; Aebli v. Board of Education (1944) 62 Cal.App.2d 706,

748-751; cf. Ed. Code, § 13510.) This proposition follows
from the fact that such salary schedules become an integral
part of each teacher's employment contract. (See, e.g.,
Holbrook v. Board of Education (1951) 37 Cal.2d 316, 331-
332; Rible v. Hughes, supra, 24 Cal.2d 437, 443.) To date,
however, the cases have not defined to what extent the prin-
ciple reflected in the above cited cases would apply to the
more general matters of "educational policy," as contrasted
with matters of "wages, hours and working conditions,"
covered by the instant resolution.

19 [Omitted. I
20The possibility that the employee organizations may have

declined to agree to the memorandum of understanding with-
out the inclusion of such a clause is, of course, entirely irrele-
vant to the question of the validity of the resolution, adopted
pursuant to the independent discretion of the board.
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TAB C

CONTRACT ADMINISTRATION: THE PROCESS

AND ITS TOOLS

The process of contract administration can be divided into three

distinct functions: 1) Interpretation of contract provisions;

2) Implementation of contract provisions; and 3) Incorporation into

the contract of the precedents set by interpretation and implementa-

tion. These may be referred to as the "three I's" of contract

administration.

Complex in nature, contract administration is a process in which

these functions interrelate and feed back into one another. The

execution of these functions calls for the utilization of most, if

not all, of the various methods, structures, and tools familiar to

the collective bargaining process. In the public sector, methods

such as the marshalling of public opinion through media campaigns

or the politicking of an agency's legislative body, are frequently

employed to obtain collective bargaining goals, and they may be used

as well in matters relating to contract administration. In a formal

sense, however, such tactics must be considered "end runs" around the

bilateral administrative process.

As noted earlier, the approach taken in this manual is to view con-

tract administration as a continuation of the bilateral collective

bargaining relationship. This section focuses on those methods,
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structures, and tools which require the bilateral involvement of the

parties in their administrative functions. Before doing so, however,

we will more fully discuss the first of the functions of these

"three I's."

I. INTERPRETIVE FUNCTION

The term contract interpretation in this context, means the under-

standing of a contractural provision which is enforceable by the

parties to the agreement. The interpretive function is shared by

the parties, not in the sense that it may be equally agreeable to

them, but in the sense that it is binding upon them. Interpreting

the agreement, then, is the process through which the provisions of

the contract obtain their legal definition.

In their highly valuable work, Arbitration and Collective Bargaining,/

Dr. Paul Prasow and Edward Peters analyze the types of interpretive

decisions which are confronted in the contract administration pro-

cess. The two arbitrators view the written terms and conditions of

the collective agreement as falling into two basic categories, that

is, into "substantive issues" and recurrent issues" requiring "modes

of procedure" for their adjustment.

Paul Prasow and Edward Peters, Arbitration and Collective Bargaining:
Conflict Resolution in Labor Relations, McGraw-Hill Book Coupany,
New York, 1970.
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II. SUBSTANTIVE ISSUES

In defining the substantive issue, Prasow and Peters refer to those

types of issues where " . . . once negotiated, they cannot be uni-

laterally changed until the contract is open for negotiation." These

are the fixed or one-time issues such as wage rates, vacations, or

absolute seniority systems. If a question arises over such an issue,

the substance of the issue is dealt with definitively and it is

unlikely to arise again during the contract's term.

An example of a substantive issue might be whether premium shift pay

should be given to those employees who begin work one hour before the

start of a normal swing shift. Whether the answer is yes or no, the

interpretation as to the proper rate of pay will apply to all employees

working those hours for the duration of the agreement. The question

is settled. It has been dealt with substantively.

III. RECURRENT ISSUES AND MODES OF PROCEDURES

The second type of issue faced by the parties in administering their

contract can be categorized as "recurrent" issues. Such issues

generally arise from the use of relative--as opposed to absolute--

language in the contract. Each such issue must be judged individually

on its merits. Once a decision is arrived at by the parties, it may

lend meaning to the intent of a contract provision. However, all

similar cases still require individual determination.
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Examples of recurrent issues would be questions of whether an employer

was "arbitrary and capricious" in a disciplinary matter; did a steward

abuse "reasonable time off" provisions; or, in a modified seniority

system, is the junior employee "head and shoulders" above the senior

employee in terms of ability to perform the higher rated job.

In dealing with recurrent issues, the parties to the agreement can

hope only to arrive at a "mode of procedure" in resolving the issue.

The mode of procedure is simply an agreed upon means by which the

dispute will be settled, taking the form of informal negotiations,

grievance arbitration, or some other means of conflict resolution.

It is likely, however, that attention to such procedures will occupy

much of the time and resources of the parties in their administrative

efforts.

As the foregoing discussion suggests, a contract may be interpreted

through agreement of the parties themselves or, as noted earlier,

through third-party intervention. Mutual agreement becomes binding

upon the parties for the duration of the agreement, if such agreement

of intent can be demonstrated through practice of the parties or

through other demonstrable forms of evidence.2-/ Third party interpre-

tation develops its binding nature through such contractural provisions

as arbitration, or through direct court interpretation of the contract.

These are, in effect, tools of the interpretation process.

2See sections of this manual relating to past practice and precontract
negotiation.
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IV. TOOLS OF INTERPRETATION

The grievance procedure is the primary tool by which the collective

bargaining contract is interpreted. However, since few agreements

are tested through this process in each and every clause, other

methods are needed as well to determine contract meaning. Discussed

below are the tools available for interpreting the agreement and

how they may be used.

A. Negotiations: Many, if not most, issues of contract interpretation

are resolved through negotiations of the parties. Included here are

those negotiations preceding the adoption of the agreement, as well

as the formal and informal negotiations regarding contract interpreta-

tion which are conducted during the life of the contract. In some

cases these negotiations will be carried on within the grievance

3/process.- In others, negotiations take place apart from this process.

Four methods can be used to confirm agreement on contract interpretation

reached in negotiations:

1. Evidentiary proof through witnesses, memoranda, notes, etc.

2. Informal, but knowing, acquiescence to practices engaged in

by the parties in implementing the agreement.

3For a full description and analysis of this subject the reader is
referred to "Grievance Handling and Preparing for Arbitration," by
John Spitz, Institute of Industrial Relations, UCLA, 1976.
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3. Formal stipulation through the use of "side letters"!/

exchanged by the parties.

4. Agreement addendum serving to clarify ambiguous terminology.

B. Fact Finding/Advisory Arbitration: As with binding arbitration,

the parties to a contract may agree to submit an issue to third party

fact-finding or advisory arbitration for interpretation, with or

without first processing the matter through the grievance procedure.

Fact-finding has been found to be especially useful in situations

in which there is a good-faith disagreement over objective data.5/

4A "side letter" is a letter either jointly signed or exchanged by
the parties stipulating to a given point of interpretation. This
method is particularly useful for interpreting politically sensitive
matters. An example of the latter might be found in an agency in
which a number of unions represent different units. In such a
situation, and out of deference to past practice, the employer may
be willing to agree to a given interpretation of a clause for one
union which he would not be willing to extend to the other units.
By its semi-confidential nature, the "side letter" provides an
excellent mechanism for such agreements.

5Mediation is not listed here as an interpretive tool since it can
be viewed as a form of "assisted" negotiations. It should be noted,
however, that under Section 3548 of the EERA, either party may
declare an impasse over any matter "within the scope of representa-
tion" and request mediation through the EERB. If deemed appropriate,
the mediator may then call for fact finding, with the "costs for
the services of the panel chairman ... (being) borne by the
(Educational Employee Relations) board." Those covered by the
Meyers-Milias-Brown Act or the PUC Code do not enjoy such state-
assisted services, although fact finding is not precluded. See
Appendix: Meyers-Milias-Brown Act in the preceding section.
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A typical issue in this context might be one involving the prevailing

rate of pay in comparable agencies to be used for salary-setting

purposes in a mid-contract wage adjustment. Since this approach is

limited to "finding of facts," however, it is not particularly useful

for determining questions of equity (i.e., fairness of application),

unless recommendations are permitted. Where the fact finder's

authority does allow for recommendations the process becomes all

but indistinguishable from advisory arbitration. In either case,

it must be remembered that the process is "advisory." The advisory

award must therefore be interpreted through the use of one of the

other tools outlined here in order to become binding. Most generally,

it is referred back to negotiations.

C. Binding Arbitration: Binding arbitration is used almost univer-

sally in private-sector labor relations for settling disputes over

contract interpretation. In the public sector, under the EERA, it

is a negotiable item. Also, a growing number of local agencies

governed by the MMBA have adopted agreements in which binding arbitra-

tion is the final step of the grievance procedure.6/ As an interpretive

tool binding arbitration has the following advantages:

a. It brings to the dispute a neutral third party experienced

and competent to judge labor relations matters.

6"Rights" arbitration refers to the arbitration of interpretations of
an agreement or its disciplinary functions. "Interest" arbitration
refers to the arbitration of issues to be included in a contract.
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b. It is expeditious. Compared to time-consuming court

proceedings, most arbitrations can be readily scheduled

and decision rendered within 30 days of the hearing.

c. The decision is enforceable in the courts.7/
d. Compared to court proceedings, arbitration involves much

less of a financial burden. Lay representatives can be

used by the parties in the proceedings, thereby limiting

costs to that of the arbitrator's fee, which is normally

shared by the parties.8/

D. Legal Action: As a legally binding contract, the collective

bargaining agreement is enforceable in the courts.-9 However, by

virtue of its decision in upholding or rejecting the claim of the

plaintiff, the court also serves the function of interpreting--as

well as that of implementing--the provision in question. When there

7The view of the U.S. Supreme court on arbitration, and its
enforceability were put forward in three cases known as the "Steel
Workers Trilogy." The most representative of these cases, SteeZ-
workers v. Warrior and GuZf Navigation Co., is included in the
appendix of this section. The views of the California Supreme
Court on the subject of arbitration are expressed in the Vallejo
decision. Included in appendix to Tab A. Also see note Tab A re:
Charter Cities and Counties.

8Selection of a "competent" arbitrator is fundamental to this process
in all of its aspects and implications. Assistance in this regard is
available from the state Department of Industrial Relations, Concilia-
tion Service; or the American Arbitration Association offices in
San Francisco or Los Angeles.

9See Appendix: GlendaZe City Eployees Association V. City of Glendale,
in Tab A.
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is a violation of an agreement, the aggrieved party may sue for

breach of contract. Where irrevocable harm may be suffered, more

speedy relief may be available through the use of writs of mandate

or prohibition. In Steelworkers v. Warrior and Gulf Navigation10'

it was established in the private sector that suit may be filed to

enforce an agreement to arbitrate. This principle was upheld in

testing a city charter amendment in regard to arbitration in the

Vallejo Fire Fighters decision by the California Supreme Court.11'

Moreover, if an arbitrator is alleged to have violated his or her

authority, propriety, or technical procedure, a petition may be

filed with the court to vacate the award interpreting the agreement.

It should be noted, however, that disagreement with the interpretation

is not sufficient cause to seek vacation of an arbitration award. The

basis of such action is limited to those factors set forth in the

California Code of Civil Procedure (California Arbitration Law).12'

V. IMPLEMENTATION

It has frequently been said of American labor relations that "manage-

ment acts and labor re-acts." While in the volatile field of public

10See Supra Note 7.

11See Appendix to Tab A: Firefighters Union Local 1186 v. City of Vallejo.

12California Code of Civil Procedure, Section 1280-1292.2. Also, see
SteeZworkers v. Warrior Navigation Co.
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sector labor relations this view has been known to be questioned, its

validity is nowhere more evident than in contract implementation.

By definition, it is management who manages an agency. Arbitrators

may determine what is appropriate to be implemented in a collective

bargaining contract, but cannot enforce implementation. The courts

may order implementation, but are in reality limited to making non-

compliance painful. Thus, whether implementation involves issuing

of checks containing a raise, granting a higher number of vacation

days, or ordering a lay-off according to the seniority provisions of

an agreement, it is the employer who implements the majority of a

given contract's provisions.

During the implementation of a contract, the labor organization is

largely placed in a position of responding to the employer's actions.

In common parlance the union "polices" the contract, making sure

that its provisions are observed. In addition, there are some

actions of contract implementation for which the union as well as

the employer can be held responsible. They fall into three categories:

mandated, permitted, or prohibited activities. Examples of these

activities for both management and labor are outlined below:

A. Mandated Activity: The granting of a pay raise by a certain date

would be a typical mandated management act. The submission of

proposals for a wage reopener by a certain deadline date would be a

typical mandated activity by labor.
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B. Permitted Activity: This would include all those normal manage-

ment activities which are not specifically governed by the contract

or past practices of the parties. A typical example in the public

sector would be drawing up of civil service exams, or the determination

of the agency's mission or organization. For the labor organization

a key example would be the training and designation of shop stewards.13/
Another permitted activity would be exercising its right to visit

work sections to observe the implementation of the contract.

C. Prohibited Activity: This includes all the "thou shalt not"

sections of the contract. For the employer, an example would be the

prohibition of discriminating against employees because of union

membership or activity. For the labor organization, it might include

prohibitions against picketing, striking, or other concerted activity

during the agreement's term.

As these activities have been described here, either party would have

ground to seek legal action when there was a violation by the other

of a mandated or prohibited activity under the contract. In some

cases, such as the union's failure to submit contract proposals by

An employer may be mandated by the contract to recognize properly
appointed stewards. In such situations, however, it is the
responsibility of the union to see that stewards are trained and
so designated.
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by a certain deadline, the violation may simply have the effect of

insulating one party from the actions of the other; the union could

then lose its rights to negotiate a wage reopener. Another example

of a prohibited activity would be the employer's failure to take

proper disciplinary action against an employee during the mandated

time limits prescribed by the contract. In that case the employer

loses the right to proceed due to procedural violation. When an

action is permissive, of course, neither party could force the

other to exercise its rights.

It must be emphasized that the contract presents the most immediate--

but not the sole--source of rights and obligations of the parties

during its implementation. As a private agreement between the

parties, it will be interpreted by the courts and by arbitrators

in the context of statutory, constitutional and common law under-

standings. In the latter case, it should be re-emphasized that the

very actions of the parties in implementing the agreement become

part of this "common law" to the extent that they become recognized

past practices.!4/ In this sense, contract implementation interacts

directly with contract interpretation.

14See: Comments of Archibald Cox quoted by the U.S. Supreme Court
under "Collective Agreement" in Steelworkers v. Warrior Navigation
Co. in appendix.
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VI. INCORPORATION: AN INTEGRATIVE FUNCTION

The third of the three I's of contract administration is incorporation.

Basically an integrative function, it is the means by which interpreta-

tion and implementation are added to the understandings known as the

contract.

Incorporation can perhaps be viewed as an abstract function, but it

is much more a process of information dissemination.

As we have indicated, contract administration does not only involve

those who may be officially designated as responsible for this process.

Interpretations and acts of implementation by those governed by the

contract will not only affect its application, but its real meaning

as well. Contract administration, then involves, all those who are

governed by the contract.

Against this background, the incorporation function is seen as a

three-part procedure:

(1) Incorporation adds to the agreement those under-

standings which result from the functions of

interpretation and implementation.

(2) Incorporation requires an analysis of the agreement

to determine what effect a specific act of interpreta-

tion or implementation may have on the entire contract.
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(3) Incorporation requires that this integrated under-

standing be disseminated to all those affected by

it who will, in turn, have an effect upon it. If

new ambiguities or misunderstandings are raised by

this three-part incorporation process, then they

feed back to the interpretive--or first--function

of contract administration.

SUMMARY

In this section contract administration has been considered an

on-going, bilateral process. While other activities, such as politi-

cal action, may be necessary or desirable to advance a given party's

interest in the administration process, they have not been dealt

with since they are optional, unilateral initiatives. The key to

the approach taken here is the bilateral nature of contract

administration.

Contract administration deals with two types of issues in the agreement:

(1) substantive issues, and (2) recurrent issues. Substantive issues

are governed by definitive decisions. While recurrent issues are dealt

with only individually through 'modes of procedures" effected by the

parties.

As a process, contract administration consists of three functions,

called here "three I's". These involve the procedures of Interpreta-

tion, Implementation, and Incorporation of contract provisions.
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Interpretation refers to the "enforceable" definitions of the agreement,

not necessarily the viewpoint taken by the parties. Implementation,

refers to the types of provisions set forth in the contract (i.e.,

Mandated, Permissive, and Prohibited) and stresses that the manner

in which these provisions are observed will further define or

interpret the agreement. In addition, it has been indicated that

in incorporating these interpretations and acts of implementation,

new ambiguities or misunderstandings may arise which "feed back"

into the process of contract administration.

In brief, the elements of the contract administration process are

viewed here not only as being interrelated, but as part of a circular

process.
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STEELWORKERS v.

WARRIOR NAVIGATION CO.
Supreme Court of the United States
U N I T E D STEELWORKERS cr_

AMERICA v. WARRIOR AND GUUL'
NAVIGATION COMPANY, No. 443,
June 20, 1960

LABOR - MANAGEMENT RELATIONS
ACT
-Arbitration agreement- Enforce-

nient-.Role of courts * 94.09 * 94.750
In suiits uncder Section 301 of LMURA

for speciflc performaance of collective-
ly-bargained arbitration agreements,
arbitration should be ordered unless it
may be said with positive assurance
that the arbitration clause is not sus-
ceptible to an interpretation that cov-
ers the asserted dispute. Doubts should
be resolved Jn fdvor of coverage.

-Arbitration agreement-Arbitrable
Issue-Subcontracting of wvork D 94.-
106 t 2.01 117.38
Union is entitled, In action brought

under Section 301 of LAIRA, to an order
requiring elnlployer to arbitrate griev-
ance alleging that its contracting-out
of work violated collective bargaining
agreement, notwithstanding provision
excluding from arbitration matters
which are "strlctly a function of man-
agement." Such phrase must be in-
ter'preted as excluding only matters
over which contract gives management
complete cont-rol and unfettered dis-
cretion, aind contractino-out of work
does not fall within this category.
Grievance therefore involves a dis-
pute as to contract's meaning and ap-
plication wvhich the parties had agreed
uouild be determined by arbitration.

On w-rit of certiorari to the U.S.
Court of Appeals for the Fifth Circuit
(44 LRRM 2567, 269 F.2d 833). Re-
versed.
David E. Feller (Arthtur J. Goldberg,

Elliot. Bredhoff, alnd Jerry D. Anker
with lhtm on the brief), Washington,
D.C., for petitioner:

Samnuiel Lang, New Orleans, La.
(11ichiurd C. IKeenan, New Orleans, La..
and T. K. Jackson, Jr., Mobile, Ala.,
With hiIn on the brief), for rdsponden,.

Respondent transports st,eel and
steel products by barge and maintaJis
a ternlfnal at Chickasaw, Alabama,
wshere it performs maintenane-, and
repair work on its barges. The em-
ployees at that terminal constitute a
bargatining unit covered by a collec-
tive bargaining agreement negotiated
by petitioner unlon. Respondent he-
tVeen 1956 and 1958 laid off some em-
plo-ees, reducing the bargaining unit
.fromn 42 to 23-men. This reduction was
due in part to respondent contracting
maintenance work, previously done by
i6s employees, to other companies. The
latter used respondent's supervisors to
lay out the work and hired some of
the iSId-off employees of respondent
(at reduced- wages). Som.e were in
fact assigned to work on respondent's
baraes. A number of employees signed
a grievance which petitioner pre-
sen ed to respondent, the grievance
reaA...g:
"We are hereby protesting the COIJI-

panv's acticns, of arbitrarily and unrea-
sonab!v contracting out work to other
coiicernis, that coufd and previously has
bee:n performed by Company employees.

h'tiLs practice becomes unreasonable,
unjust and discriminatory in view of the
fact Jhat at present there are a numnber
of employees that have been laid off for
about I and %4 years or nmore for allegedly
lack of work.
"Confronted with t;hes facts we charge

that tihe Company is in violatIon of the
contract by inc' cing a partial lockout, of
a rnu-"ber n' the employees who would
oth.erwS< be working were if ndt for this
unfair prtactice."

[GRIEVANCE PROCEDURE]
The collective agreemnent had both

a "'no strike" and a "'no lockout"
provsISon. It also had a grievance
prozedure which provided in relevant
part as folicws:

'Iss;:es which conflict with any F'ederal
statute in its application as established by
Court nrocedure or matters which are
strictly a function of management shall
not be subject to arbitration under this
sectfn.
"Should differences arise between the

Companv and the Union or its members
employed by the Conmpany es to the mean-
ing and application of the provJsions of
this Agreement, or should any local trou-
ble of any kind arise, there shall be ino
suspens!on of work on accotunt of such
differences but an earnest effort shall be
nade to settle such differences immedi-
ately in the following manner:

"A. For Maintenance Employees:
"Fir:. )between the aggrieved employees,

and the Foreman involved; Second, be-
tween a member or members of the Griev-
ance Committee designated by the Union,



and the Foreman and Maer ecnic."

'Tifth. if agreement %ag not
eiached the matter shall be Aefirred to an

inmpartial umpire for decision. parties
shall meet to decide on an -ucpIe accept-
able to both. If no tugrement -on selection
-of an uxipire is reached, Qte parties shall
jointly petition the ;United -States Con-
leliation Service for suggestion of a list
of ninpires from which selection will be
made. 'The decision of the umpire shall
be ial." - -

Settlement of this grievance was
not bad and respondent refused ar-
b-itratlon. This sult was then com-
menced by the union to empel it.

ITHEOf,Y oF.0URTS BLOW]
The District Court granted re-

snondent's motion to disndss the com-
plaint. 163 F. Supp. 702, 43 LRRM
2328. It held after lhear evdence,
much of which went to the merits of
the grievance, that the Agreementdid
not `vonfide In an ar ritpar the right
to review the defendant's business
judginent in contr-acting out work."
Id., .t 705. It further held that "the
contracting out of repair =-id main-
tenmnce work, as well as construct4on
work, is strictly a function of man-
-",cAAt not limrited ifn any respect by

the labor agreement involved here."
Ibid. The Court of Appeals afflrmed
by a divided vote, 269 F.2d 633, 44
LRRM 2567, the majority holding that
the collective agreeineut had with-
drawi. from the grievanice procedure
"matters which are strictly a function
of mianagement" alnd that contract-
.--"t, fell in that exception. The

case is here on a writ of certiorari.
361 U.S. 912.
We held in Textile Workers v. Lin-

coln Mills, 353 U.S. 448, 40 JlRRM 2113,
2120, that a grievance arbitration pro-
vision in a collective agreement could
be enforced by reasoni of 1301(a) of
the Labor Managemnent Relations
Act2 alnd that the policy to be applied
in enforcing this type of arbitration
was that reflected In our national
labor laws. Id., at 456-457. The pres-
ent federal policy is to promote in-
dustrili stabilization through ihe col-

I Section 301(a) of the Labr Manaement
Reliations Act. 1947. 61 Stat. 156. 29 U.S.C. 1185
(a), provides:
"Sutts for violation of contracts between

an employer and a labor orqenIsation rep-
resenting emnployees in an lndustry affecting
commerce as detined in this Act, or between
any such labor organizatlons. may be brought
In any district court of the United States
having jurisdiction of the partes, without
respect to the amolnt in controversy or with-
oxut reg-ard to the citizenship of the partes."
See Textile Wcrkers v. Lincoln Mills, 353 J.8.
448. 40 LRRM 2113, 2120.
2 Note 1. supra.

lective bargaining agreement.s.id., at
453-454. A major factor in achlieving
Irdustlal peace is the inclusion of
a provision for arbitration of griev-
ances in the collective barga-ining
agreement.4
Thus the run of arbitration cases,

itlustrated by Wilko v. Swan, 346 U.S.
427, become irrelevant to our problem.
There the choice is between the ad-
judication of cases or controversies in
courts with established procedures or
even special statutory safeguards oni
the one hand and the settlement of
them in the more infor'mal arbitration
tribunr.l on the other. In the com-
mercial case, arbitration is the sub-
-tltute for litigation. Here arbitration
Is the substitute for industrial strife.
Since arbitration of labor disputes
has quite diferent funcetions from ar-
bitration under an ordinary commer-
cial agreement, the hostility evinced
by courts toward arbitration of com-
mercial agreements has no place here.
For arbitration of labor disputes
u n d e r collective bargaining agree-
mnents is part and parcel of the col-
lective bargaining process: itself.
[COLLECTIVE AGREEMENT]
The collective bargaining agreement

states the rights and duties of the
parties. It is more than a contract;
it Is a generalized code to govern a
myriad of cases which the draftsmen
cannot whollv anticipate. See Shul-
man, Reason, Contract, and Law in
Labor Relatonss, 3ilar-v. L. Rv. S
1004-1005. The collective agreement
covers the whole employment rela-
tionship.?i It calls into being a new

$In i 8(d) of the 1947 Act. 29 U.S.C. 1158
(d). Congress indeed provlded that where
there was a collective agreement for a fxedc
term the duty to burgaln dld not require
either party "to discuss or agree to nny
nodification of the terms and conditlons con-
tained In" the contract. And see Labor Board
v. Lands Mfg. Co., 306 U.S. 332, 4 LRRMI 530.
4 Complete effectuatIcn of the fe0eral policy

Is aebivod when tht agreement contatin
both an arbltratlon provision for aLll un-
resolved grievances and an absolute pro-
hibition of strikes, the arbitration agree-
ment being the "quid pro quo" for the
%cement not to strike. Textile Workers v.

Lincoln Mills. 353 U.S. 448, 455, 40 LRRM
2113, 2120.
5 "Contracts which ban strikes often pro-

vide for lifting the ban under certain condi-
tions. Unconditional pledges agalnst strikes
are, however, somewhat more frequent than
.conditional ones. Where conditions are at-
tached to no-strike pledges, one or both of
two approaclhes may be used: certain sub-
fects may be exempted from the scope of
the pledge, or the pled,xe may be lifted aftcr
certain procedutres are followed by the unlon.
(Slmilar qualifications may be made In
pledges against lockouts.)
"Most frequent conditions for lifting no-

strike pledges are: (1) The occurrence of a



common law-the common law of a
particular industry or of a particular
plant. As one observer has put it:6
"* * tIl t Is not unqualifiedly true

that a collective-bargaining agreenment Is
simply a doctument by which the uniou
and employees have imposed upon man-
agement limited, express restrictions of
its otherwise absolute right to manage
the enterprise, so that an employee's clain
must fail unless he can point to a spef
ciflc contract provision upon which the
claim Is founded. There are too many
people, too many problems, too many tun-
roreseeable contingencies to make the
words of the contract the exolusive -soutce-
of rights and duties. One cannot reduce
all the rules governing a community like
an industrial plant to fifteen or evein
fifty pages. Within the sphere of collec-
tive bargaining, the Institutional char-
acteristics and the governmental nature
of the collective-bargaining process de-
mand a common law of the shop which
Jmplements and furnishes the context
of the agreement. We mu.st assume that
intelligent negotiators acknowledged so
plain a need unless they stated a con-
trary rule in plain words."

A collective bargaining agreement
is an effort to erect a system of in-
dustrial self-government. When most
parties enter into contractual relation-
ship they do so voluntarily, in the
sense that there is no real compulsion
to deal with one another, as opposed
to dealing wvith other partles. This is
not true of the labor agreement. The
choice is generally not between enter-
ing or refusing to enter Into a rela-
tionship, for that In all probability
pre-exists the negotiations. Rather it
is between having that relationship
governed by an agreed upon rule of
law or leaving each and every matter
subject to a temporary resolution de-
pendent solely upon the relative
strength, at any given moment, of the
contending forces. The mature labor
agreement may attempt to regulate all
aspects of the complicated relation-
ship, from the most crucial to the most
minute over an extended period of
tsme. Because of the compulsion to
reach agreement and the breadth of

deadlock in wage reopening negotiations; and
(2) violation of the contract, especially non-
compliance with the grievance procedure- and
failure to abide by an arbitration award.
"No-strike pledges may also be lifted after

compliance wlth specified procedures. Some
contracts permit the unton to strike after the
grievance procediure has been exhausted with-
out a settlement, and where arbitration io
not prescribed as the final recourse. Other
contracts permIt a strike, It mediation efforts
fal, or Ratfr R specified cooltng-otr period."
Coliective Bargalning Negotiations and Con-
tracts, Busreau of National Affatrs. Inc.. 77:101.
0 cox, Reflections Upon Labor Arbitratlon.

72 Harv. L. Rev. 1482, 1498-1499 (1959).

the matters covered, as well as the
need for a fairly concise and readable
rnstru.ment, thie product of negoti.t-
tions (the written docume-nt) is, in the
words of the late Dean Shulman, "a
cdnipilation of diverse provlsions; some
provide objective criteria almost auto-
matically applicable; somc prov;lde
more or less specific standards which
require reason and judgment in their
application; and.-.ome do-little more
than leave problems to future con-
-sideration with- an expression of hope
and good faith." Shulman, supra, at
1005. Gaps may be.left to be filled In
by referenc-e to the practices of the
particular industry and of the various
shops covered by the agreement.
Many-of the-specific practices which
underlie the agreement nmay be un-
knowr, except in-hazy form, even to
the negotiators. Courts and arbitra-
t+ion in- the contex-t of mnost commercial
contracts are resorted to because there
has been a breakdown In the work-
ing relationlship of the parties; such

-resort.is the unwanted exception; But
the grievance machinery under a col-
lective bargaining agreement is at the
very heart of the systen of Industrial
self-government. Arbitration is the
means of solving the unforeseeable by
molding a system of private law for all
the problems which may arise and to
provide for their -solution In a way
which will generally -ccord with the
variant needs and desires of the par-
tles. - The - ;processing of disputes
througlh the grievance machinery is
actually a vehicle by which meaning
and content is given to the collective
bargaining agreement.

[SCOPE OF ARBITRATION CLAUSE]
Apart from matters that the parties

specifically exclude, all of the questions
on which the parties disagree must
therefore come within the scope of
the grievance and arbitration provi-
sions of tlhe- collective agreement. The
grievance procedure Is, ih other words,
a. part of the continuous collective bar-
gaining process. It, rather than a
strike, Is the terminal point of a dis-
agreement.
"A proper conception of the arbitrator's

function Is basic. He is. not a publiciribunal impdredg- upon the parties by
slperior authority which the parties are
obliged to accept. He has no genieral
charter to administer justice for a com-
:iniaty which. twenses the Partes. He
Is rather part of a system of se-govern-
ment created by and confined to,the pw-Uts * - ""I Shulman, supra, at 1016.



The labor arbitrator performs func-
tions which are not normal to the
courts; the considerations which help
bhim fashion judgments may indeed be
forelign to the competence of courts.
The labor arbitrator's source of law Is
not confined to the express provisions
of-the conitract; as the industriarcom-
mon law-the practices of the Indus-
try and the shop-is equally a part
of the collective bargaining agree-
ment although not expressed in -it.
The labor arbitrator is usually chosen
because of the parties' cQufidence In
his knowledge of the common law of-
the shop and their trust in his per-
sonal judgment to bring to bear con-
siderations which are not expressed
-in the contract as criteria for judg-
ment. The parties expect that hi
judgmenit of a particular grievance
will reflect not only what the con-
tract -says. but,- hisfar as- the collec-
tive bargaining agreement permits,
such fac-tors as -the effect upon pro--
ductivity of a particular result, its
conisequence . to the morale of the
shop, his judgment whether tensions
will be heightened or diminished. For
the parties' objective in using the ar-
bitration process is primarily to fur-
tifer their common goal of uninter-
rup'ed -roduction un-duer the agree-
ment, to make the agreement serve
their specialized needs. The ablest
judge cannot be expected to bring the
sanm.e experience and competence to
.bear upon the determination of a

rievarice, because he cannot be simi-
larly informed.
[JUDICIAL INQUIRY]
The Congress, however, has by § 301

of the Labor MManagement Relations-
Act, assigned the courts the duty of
determining whether the reluctant
party has breached his promise to
arbitrate. For arbitration is a mat-
ter of contract and a party cannot be
required to submit to arbitration any
dispute which he has not agreed so
to submit. Yet, to be consistent with
congressional policy in favor of set-
tlement of disputes by the parties
through the machinery of arbitration,
the judicial Inquiry under § 301 liust be
be strictly confined to the -question
whether the reluctant party did agree
to arbitrate the grievance or agreed to
give the arbitrator power to make the
award he made. An order to arbitrate
the particular grievance should not be
denied unless it may be said with posi-
tive assurance that the arbitration
clause is not susceptible to an inter-
pretation that covers the asserted dis-

pute. Doubts should be resolved in
favor of coverage.7
We do not agree with the lower

courts that contracting-out griev-
ances were necessarily excepted froni
the grievance procedure of this agree-
men. To be sure the agreement pro-
vides that "matters which are strictly
a function of management shall not
be subject to arbitration." But it goes
on to say that if "differences" arise
or if "any local trouble of any kind"
arises, the grievance procedure shall
be applicable.

Collective bargaininig agreements
regulate or restrict the exerclse of
managm..nent functions; they do not
oust management from the perform-
ance of them. Management hires and
fires, pays and promotes, supervises
and plans. All these are part of its
function, and absent a cQllective bar-
gaining agreement, it mnay be exercised
freely except as limited by public law
and by the willingness of employees to
work under the particuilar, unilaterally
imposed conditions. A collective bar-
gaining agreement may treat only w,ith
certain specifc practices, leaving the
rest to management but subject to the
possibility of work stoppages. Vhien,
however an absolute no-strike clause
b included In the agreement, then in
a very real sense everything that man-
agement does is subject to the agree-
ment, for either management is pro-
hibited or limited in the action it
takes, or if not, it is protected from
interference by strikes. This cornre-
hensive reach of the collective bar-
gaining agreement does not mean,
however, that the language, "strictly
a function of management" has nr
meaning.

"S8trictly a function of manage-
ment" might be thought to refer to
any practice of managenment in which,
under particular circumstances pre-
scribed by the agreement, it is per-
mitted to indulge. But if co? rts, in
order to determine arbitrability, were
allowed to determine what is permitted
and what is not, the arbitration clause
would be swallowed up by the excep-
7 It Is clear that under both the agreemnent

In this case and that involved In Arneric:n
Manufacturtng Co., ante. p.-. 46 LRRM 2414.
the question of arbitrabiflty Is for the courts
to decide. Cf. Cox. Retflections Upon LnA)or
Arbitration. 72 Harv. L. Rev. 1482. 1508-1509.
Where the amertlon by the claimant Is that
the parties excluded from court detertilna-
tUon not merely the decision of the merits of
the grievance but also the question of ls
arbitrabllity, vesting power to makc both de-
cisions In the arbitrator, the- claimant must

''bear the burden of a cleir demonstration of
that purpose.



tion. Elvery grievance in a sense In-
volves a claim that management has
violated some provision of the agree-
merit.
[FUNCTION OF MANAGEMENT]
Accordingly, "strictly a function of

management" must be Interpreted as
referring only to that over whch the
cotitract gives management complete
control and unfettered discretion. Re-
spondent claims that the contracting-
out of work falls within this category.-
Contracting-out workc is the basis of
many grievances; and that type- of
claim is grist in the mills of the arbi-
trators.8 A specific collective bargain-
ing agreement may exclude contract-
ing-out from tlhe gilevance procedure.
Or a written collateral agreement may
make clear that contracting-out was
not a matter for arbitretion. In such
a case a grievance based solely on
contracting-out wrould not be arbi-
trable. Here. however, there is no such
provision. Nor Is there any showina
that the parties designed the phrase
"strictly a function of management"
to encompass any and all forms of
contracting-out. In the absence of any
express provision excluding a parti-
cular grievance from arbitration, we
think only the most forceful evidence
of a purpose to exclude the claim from
arbitration can prevail, particularly
where, as here, the exclusion clause
is vague and the arbitration clause
quite broad. Since any attempt by a
court to infer such a purpose neces-
sarily comprehends the merits, thle
court should view with suspicion an
attempt to persuade it- to become en-
tangled In the construction of the sub-
stantive provisions of a labor agree-
ment, even through the-- back door of
itnterpreting the arbitration clause,
when the alternative is to utilize the
services of an arbitrator.
The grievance-alleged that the'cn-

tracting-out was a violation of the
collective bargaining ngreement-. There
was, therefore, a dispute "a's to the
mneaning and application of the pro-
vlslonj of this Agreement" which the
parties had agreed would- be deter-
mined by arbitration.
The judictary sits ln these cases to..
8See Celanese Corp. of Amerlca 33 LA 925r-

941 (1959), where the arbiter ln a grievance
growing out of contracting-out work said:
"In iny research I hAve locted 64 published-

decisions which have been concerned wlth
this Issue covering a wide range of factual
sltwvitlo:s but all of them with the common
cliaracteristic-i. e., the contracting-out of
work Involved occurred under an Agreement
that contained no provlsiton that specifically
mentioned contracting-out of work."

bring Into operation a-n arbitral proc-
ess which tubstitutes a regime of
peaceful settlement for the older re-
gine of industrial conflict. Whether
contracting-out in the present case
violated the agreement is the question.
It Is a question for the arbiter, not for
the courts.
Reversed.
Mr. Justice FRANKFURTER concurs

In the result.
Mr. Justice BLACK took no part in

the consideration or decision of this
case.

Dissenting Opinion
Mr. Justice WHITTAKER, dissent-

ing.
Until today, I have uniderstood it to

be the unquestioned law, as this Court
has consiste-ntly held, that arbitrators
are private judges chosen by the par-
ties-to decide particular matters spe-
cifically submitted;1 that the contract
under wlitch matters are submitted to
arbitrators is at once the source and
limit of their authority and power;2
and that their pover to decide issues
with finality, thus ousting the normal
functions of the courts, must rest upon
a clear, deflnitive agreement of the
parties, as such powers can never be
implied. UTnited States v. Moorman,
338 U.S. 457, 462;,3 Mercantile vrust Co.
v. Hensey, 205 U.S. 298, 309.4 See also
Fernandez & Hnos v. R..ckert Mills, 119
F.2d 809 815 (C.A. 1st Cir.) ;5 Marchant
v; Mea- Morrison Mfg. Co., 252 N.Y.
284, 299, 169 N.E. 385 391;6 Continental

1 "Arbitrators are judges chosen by the par-
ties to decide the matter submitt-d to them."
Burchell v. Marsh, 17 How. 334, 349.
2 "The agreement under which (the arbitra-

tors] were selected was at once the source
and limit o1 their authority, and the aetward.
to be binding, mtst, In substance and form,
conform to the suLmission."' Cntlnentai
Ins. Co. v. Garrett, 125 F. 589, 590 (0. A. 6tlh
Cir.)-Opinion by Judge, later Mr. Justice,
Lurton. (Emphasis added.)
3 "It i3 true that the intention of the par-

ties to submit thteir contractual disputes to
final determination out-ide the coutrts should
be made manifest by plain language." United
States v. Moorman, 338 U.S. 457, 462. (Em-
plRssis added.)
4 "To make sItch (an arbitrator'sJ ce'tificate

conclusive requires plain language in the
c-ntract. It is not to be Implued." Mercantile
Trust Co. v. Hensey. 205 U. 8. 298, 309. (Em-
phasis added.)
5 "A party Is never required to submit to

arbitration aniy question which he hris not
.agreed so to submit, and contracts providing
for arbitration will be carefully construed tin
order not to force a party to submit to arbi-
tration a questfon which he did not in tenid
to be submitted." Fernandez & Hncs v. Ricic-
ert Rice Mills, 119 F. 2d 809, 815 (C. A. 1st
Cir.). (rmphasis added.)0In this leadlng case, Judge, later Mr. Jus-
tice, Cardozo said:



&FeeCd Co. v. Doughnut Cop,
186-M&- , 4i A.2d 447, 450;7 Jacob .
WeIer, 207 Pa. 484, 56 A. 1065, 107.t
I believe that the Court today departs
the established principles announced
in thee decisions.
Here, the employer operates a shp

for the normal maitnCe of its
barges, but It Is not equipped to make
major repairs, and accordingly the
employer has, from the beginning of
its opertions more than 19 years ago,
contracted out its major wok. Dur-
ing most, if not all, of this time the un-
ion has represented the employees in
that unit. The District Ccurt found that
'itlhroughout the successive labor
agreements between these partie, in-
cluding the present one, * (' [the
union] has unsuccessfully sought to
negotiate changes in the labor con-
tract, and particularly during the ne-
.otiation of the present labor agree-
ment, * * which would have limited
the right of the [employer) to con-
tinue the practice of contracting out
such work." 168 FSupp. 702, 704-705,
43 LRRM 2328.
[ARBITRATION CLAUSE)
The labor agreement involved here

provides for arbitration of disputes re-
specting the interpretation ani appi-
cation of the agreement and, a
also trome other things. But the
paragraph of the arbitration section
sayss: [M)atters which are strictly a

"'rhe q Iusoni one of intentOn, to be
acertnt bg the same test that are ap-
pd c geerally. . * * No On i
under a duty to resort to tbsec t
tribunal, however hepful their proe_
ecext to the extent that he has sit
wi=ln7ness. Our own faror or dsfor of the
cause of arbitation Is not to count as a fac-
tor In the appraisal of the thought of others."
Marchant v. Mead-Morrion MJig. Co., 252 N.Y.
284. 299, 160 N.E. 388, 391. (EmphasIs added.)
7 In this case, the Court, after qung

Judge Cardoo's languae tn Iarchant, EMrT,
saying that "the ques ion s one of nten-
tion." said:

"S9ound policy demands that the terms of
an arbitranto mtst not be strained to dis-
cover power to pass upow mnattes in dispute,
but the terms nust be clear and itnmistk-
able to oust the lurisdiction of the Court, or
triaI by fury cannot be taken away in any
case mere lybg impUcation." Continental M=il-
Ing & Peed Co. v. Doughnut Corp., 186 Md.
669, 676, 48 A.2d 447, 450. (Emphast added.)

S"'But, under any circumstances, befoe te
deciston of an arbitrator can be held fnal and
conclusive, it must appear. as was said in
Chandley Bros. v. Cambridge SprIng., 20.
Pa. 230 49 AU. 772. that powcer to pss 1spon
the suibect-matter, is clear!y given to hi"s.
'The terms of the agreement are not to be
strained to dtscover it. T1hey must be cler
ard untmistakable to oust the %urisdiction o0
the courts; for trial by Jwu, cannot be taka*
awcay by implication merely in any cae."
Jacob v. Welver, 207 Pa. 484. 489. 56 A. 1065,
1067. (Emphads added.)

functon of mansf ment shall not be
subject to tra n under this sfe-
tion." Although acquiescing for 19
years In the employer's interpretation
that contracting out work was "strictly
a function of management," and hav-
ing repeatedly tried-particularly in
the negotiat of the agreement in-
volved ebu unsussfully, to In-
duce the employer to agree to a cove-
nant that would prohibit it from con-
tractng out work, the union, ater
having agreed to and signed the con-
tract Involved, presented a "grievance"
on the ground that the employer's
contracting out work, at a time when
some employees in the unit were laid
off for lack of work, constituted a par-
tial "lockout" of employees in violation
of the antilockout provision of the
agreement.
Being unable to persuade the em-

ployer to agree to cease contracting
out work or to agree to arbitrate the
"grievance," the union brought this
actionInnthe District Court, under
1 301 of the Labor Management Re-
lations Act 29 U.S.C. 1 185, for a de-
cree compelling the employer to sub-
mit the "grievance" to arbitration.
The Distried Court, holding, that the
contracting out of work 'was, and
over A long course of dealings had
been interpreted and understood by
the parties to be, "strictly a function
of management," and was therefore
specifically excluded from arbitration
bY the terms of the contract, denied
the relief prayed. 168 F.Supp. 702, 43
LRRM 2328. The Court of Appeals
affirmed, 269 F.2d 633, 44 LRR,M 2567.
and we granted certiorari. 361 U.S.
912.
The Court now reverses the judg-

ment of the Court of Appeals. It
holds that the arbitrator's source of
law Is "not confined to the express
provisons of the contract," that ar-
bitration should be ordered "unless
it may be said with positive assur-
ance that the arbitration clause is
not susceptible to an Interpretation
that covers the asserted dispute,"
that "Idloubts [of arbitrabllityl
should be resolved in favor of cov-
erage," and that wlien as here, "a
no-strike clause is included In the
agreement, then * * everythlng that
management does is subject to (arbi-
tration]." I understand the Court
thus to hold that the arbitrators are
not confined to the express provisions
of the contract, that arbitration is to
be ordered unless it may be said wlth
positive assurance that arbitration of
a particular dispute is excluded by



the contract, that doubts of arbitrn_bility are to be resolved in favor coarbitration, and that when, as lhere.the contract contains a no-strike
clause, everything that management
does :s subject to arbitration.
[SIRIANGE DOCTRINE]
This is an entirely new and strangedoctrine to me. I suggest, with defer-

ence, that Jt departs both the contractof the parties and the controllingdecisions of this Court. I find noth!ngin the contract that purports to con-
fer upon arbitrators any such generallbreadth of private judicial power. TheCourt cites no legislative or judicialauthority that creates for or givesto arbitrators such broad general
powers. And I respectfully submitthat today's d e c I s i o n cannot be
squared with the statement of Judge,later Mr. Justice, Cardozo in Marchantthat "no one is under a duty to resortto these conventional tribunals, how-
ever helpful their process, except tothe extent that hc has signified hwiswillingness. Our own favor or dis-
favor of the cause of arbitration is not
to count as a factor in the appralvaof the thoughts of others," 252 N.Y., at299, 189 N.E., at 391 (emphasis
added); nor with his statement Inthat case that "[tJhe question is oneof intention, to be ascertained by the
same tests that are applied to con-tracts generally," Id., nor with thisCourt's statement in Moorman, "thatthe intention of the parties to submittheir contractual disputes to final de-
termination outside the courts shouldbe made manifest by plain language."338 U.S., at 462 (emphasis added);
nor with this Court's statement inHensey that: "To make such Can arbi-trator's] certificate conclusive re-quires plain language in the contract.It is not to be implied." 205 U.S., at 309.(Emphasis added.) "A party Is never
required to submit to arbitration any
question which he has not agreed so
to submit, and contracts providing forarbitration wvill be carefully construedin order not to force a party to submitto arbitration a question which he did
not intend to be submitted." Fernan-dez & Hnos v. Rickert Rice Mills, su-
pra, 119 F.2d, at 815 (C. A. 1st Cir).(Emphasis added.)
With respect, I submit that there

is nothing In the contract here toindicate that the employer "esignified
(its] willingness" (Marchant, supra, at391) to submit to arbitrators whetherit must cease contracting out work.Certainly no such intention Is "made

manifest by plain language" (Moor-man. upra, at 462) as the law "re-qulres, becar,se such consent "is notto be implied." (Hensley, supra, at309). To the contrary, the parties by1ther conduct over, many years Inter-preted the contracting out of majorrepair work to be "strictly a functionof management," and If, as the con-curring opinion suggests, the words ofthe contract can "be understood onlyrby reference to the background whichgatVe rise to their Inclusion " then theinterpretation given by the parties
- o'ver -19 years to the phrase "matterswhich are strictly a function of man-agement" should logically have somesigniflcance here. By their contract,thhe partles agreed that "matterswhich are strictly a function of man-agement shall not be subject to ar-bitration." The union over the courseof many years repeatedly tried to In-duce the employer to agree to a cov-enant prohibiting the contracting outof work, but was never successful.The union again made such an effortin negotiating the very contract in-volved here, anid, failing of success,signed the contract, knowing, oifcourse, that it did not contain anysuch covenant, but tlat, to the con-trary, it contained, just as had theformer contracts, a covenant that"matters which are strictly a functionof management shall not be subjectto arbitration." Does not this showthat, Instead of signifying a willing-ness to submit to arbitration the mat-ter of whetlher the employer mi-rhtcontinue to contract out work thepartles fairly agreed to exclude ateast that .natter froin arbitration?Surely it cannot be said that the par-ties agreed to such a submission byany plain language." Moorman, su-pra, at 462, anid Hensey, supra, at 309.Does not then the Court's opinioncompel. the employer "to submit toarblration Ca] question which ritthas not agreed so to submit"? (Per-zlandez & Hnos, supra, at 815.)
[JUDICIAL QUESTION]
Surely the question whlether a par-ticular subject or class of subjectsare or are not made arbitrable by a-contract is a judicial question, andIf, as the concurring opinion suggests,"'the Court may conclude that (thecolitract] commits to arbitration any(subject or class,of subjects]," it maylikewise conclude that the contractdoes not commit such subject or classof subjects to arbitration, and "tw]ith



that findI the Court wil have ex-
hausted Its nction" no mor nor
less by denying arbitration than by
ordering it. Here the District Court
found, and the Court of Appeals ap-
proved its findig,7-that by the terms
of the contract, as interpreted by the
parties over 19 years, the contracting
out of work was "strictly a function
of management" and "not subject to
arbitration." That finding, I think,
should be accepted here. Acceptance
of it requires afflrmance of the judg-
ment.

I agree with the Court that courts
have no proper concern with the
"merits" of claims which by contract
the parties have agreed to submit to
the exclusive jurlsdictiou of arbitra-
tors. But the question is one of jur-
isdiction. Neither may entrench
upon the jurisdiction of the other.
The test is: Did the parties in their
contract "manifest by plain lan-
guage" (Moorman, supra, at 462) their
willingness to submit the lmue In
controversy to arbitrators? If they
did, then the arbitrators have ex-
clusive jurisdiction of it, and the
courts, absent fraud or the like mut
respect that exclusive jurisdiction
and cannot int,rfere. But if tthey did
not, then the courts must exercise
their jurisdiction, when properly In-
voked, to protect the citizen against
the attempted use by arbitrators of
pretended powers actually never con-
ferred. That question always Is, and
from its very nature must be, a judi-
cial one. Such was the question pre-
sented to the District Court and the
Court of Appeals here. They found
the Jurisdictional facts, properly ap-plied the settled law to those facts,
and correctly decided the case. I
would therefore affirm the judgment.
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TAB D

THE CONTINUING OBLIGATION TO BARGAIN

The existence of the collective bargaining agreement does not, in

itself, relieve the parties of their obligation to bargain during

the contract's term. As the Supreme Court states in Conley vs.

Gibson,- "collective bargaining is a continuing process. Among

other things it involves day-to-day adjustments in the contract and

other working rules, resolution of new problems not covered by the

existing agreements, and the protection of employee rights already

secured by contract." In taking this view of collective bargaining

as an on-going process, the Court has also recognized the varying

degrees of formality in the collective bargaining process.

The practitioner will be quick to note that informal bargaining is

essential to grievance handling and day-to-day interpretation of the

contract. In the terminology of arbitrators, this would generally

involve the interpretation of "rights" issues under the contract.

In addition, bargaining may also involve the resumption of formal

negotiations over "interest" issues not covered by the contract.2/

1~~~~~~~~~~~~~~~~~~~~

lConley et aZ v. Gibson,355 US 41, 46, 41 LRRM 2089 (1957).

2Ibid.
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As discussed in detail in this section, there are two general obliga-

tions which can require the parties to resume bargaining during the

term of the agreement, namely, contractual and statutory duties to

bargain.

I. CONTRACTUAL OBLIGATION TO BARGAIN

Multi-year agreements frequently contain contractual provisions which

require re-opening of negotiations on specific issues. This type of

provision is normally referred to as a "limited" re-opener. In

other agreements the parties may expressly reserve the right to re-

open the contract on unspecified matters not previously negotiated.

In either of the above types of clause, the authority to negotiate

and require the other party to do so originates from the contract

itself. It should be noted, however, that without qualifying contract

language requiring specific action to be taken if agreement is not

reached, the duty to bargain is simply that: as in initial contract

negotiations and regardless of the forcefulness of the re-opener's

stated purpose, the obligation to bargain under a re-opener". . .does

not compel either party to agree to a proposal or require the making

of concession."3/

3Sec 8d LMRA, appendix Tab A. Also, for a full discussion of the
requirements of good faith bargaining see The Developing Labor Law,
BNA; see NRLB v. Sands Mfg. 306 US 332, 4 LRRM 530 (1939). Also see
Appendix: County of Los Angeles v. Employees Association 2d CA 1973;
NLRB v. GeneraZ EZectric Company 2d USCA 1969. (Bouluarism); and
Fiberboard Paper Products Corp. v. NLRB.
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II. IMPASSE PROVISIONS UNDER RE-OPENERS

In NLRB vs. Lion Oil Company-/ and subsequent cases, the Supreme

Court has drawn a significant distinction between mid-term bargaining

when there is a "re-opener" clause and those situations in which

there is no such clause.

When bargaining in the absence of a re-opener, the private sector

union is governed by Section 8(d) of LMRA which prohibits strikes or

any other concerted action "to modify the terms of the collective

bargaining contract prior to its expiration." As a result, a union

may propose a change of an existing contract provisions, but it would

be guilty of an unfair labor practice or breach of contract were it

to strike or take other concerted action over the matter. In short,

although a matter may otherwise be a "mandatory" issue of bargaining,

once contained in a contract the matter becomes a "permissive" issue

which does not obligate the parties to bargain.

Where a re-opener exists, however, the Court has taken a different

view. In these situations subsequent bargaining is seen as an attempt

"to obtain an objective which the contract has not settled." It is

not considered, therefore, a breach of contract or a violation of

4NLRB vs. Lion Oil Co. 39 LRRM 2296
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LMRA Section 8(d) to engage in strikes or other concerted activity

in "re-opener" bargaining, provided"... there has been no express

waiver of the right to strike."5/

The effect of this ruling on "re-opener" bargaining in California's

public sector would vary according to the agency and its enabling

collective bargaining statute. Transit workers, for example, could

strike over an issue contained in a re-opener clause. Some MMB

agencies could bring the matter to interest arbitration, etc. In

any event, the parties have the right to demand that any available

impasse procedure be exhausted in regard to the matter contained in

the re-opener. Under such conditions, this demand would not be an

unfair labor practice nor would concerted action be a breach of

contract.

III. STATUTORY OBLIGATION TO BARGAIN

The considerable litigation under LMRA on the duty-to-bargain question

has largely clarified statutory responsibilities of private sector

parties in mid-contract bargaining. Higher California courts have,

so far, dealt with only three questions on bargaining in the public

sector. Good faith bargaining is defined in County of Los AngeZes vs.

EmpZoyees Association. 6/

5Ibid.

6Supra Note 3
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Scope of bargaining is clarified in large part in Firefighters vs.

City of VaZZejo.7/ The binding nature of agreements is detailed in

8/the Glendale case.-/ However, the courts have yet to address the

duty to bargain in the public sector during a contract's term over

issues not covered by the agreement.

In the absence of specific provisions in California's public sector

legislation or of guiding principles stemming from subsequent litiga-

tion, we look to the LMRA and its parent Wagner Act to gain a full

perspective on the statutory duty-to-bargain issue. In so doing, we

find that management and labor organizations have a continuing

obligation to bargain over issues not included in the contract or

rejected in negotiations.

IV. FEDERAL LEGISLATION

The pioneering piece of federal legislation, the Wagner Act emphasized

the overriding obligation of an employer to bargain with his employees.

In interpreting the Wagner Act in the Sands Manufacturing case, the

U.S. Supreme Court held that the employer was "under a duty, upon

7Supra Note 8 Tab A

8Glendale reference
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request, to bargain with the representative of his employees whether

or not an existing collective bargaining agreement bound the parties

as to the subject matter to be discussed."9'

Hotly attacked by management, this provision was subsequently

amended by the Taft-Hartley Act; the Act now provides that t"the

duty to bargain collectively. . .shall not be construed as requiring

either party to discuss or agree to any modification of the terms

and conditions contained in a contract foT a fixed period. . .Aif

such modification is to become effective before such terms and condi-

tions can be re-opened under the provisions of the contract."

This amendment to the act resolved the question of the duty to

bargain over issues contained within a contract. It did not. however,

deal with the duty to bargain on issues on which the contract was

silent or lacked specific language. These questions; were eventually

resolved by the Second Court of Appeals in Jacxbe CIuaO,twInr(O

vs. NLRB. 10/

In Jacobs Manufacturing the plaintiff argued that the intent of the

Taft-Hartley Act amendments to Section Sd of the Wagner Act were to

create "a static period in the entire industrIal relation4tip between;

9See Appendix: Comments by the Court in NLRB v. Jacobs Manufacturing
Company regarding the Sands precedent.

10 Ibid.



D-7

the employer and employees. . .even as to aspects of. . .that

relationship which was not covered by that contract." The employer

concluded, therefore, that he was not required to bargain over an

issue not specifically contained in a re-opener clause. But the

Court disagreed.

In reviewing the statute's purpose as one which ". . .requires

employers to bargain as to employee demands. . .to the end that

industrial disputes may be resolved peacefully," the Court said in

Jacobs that the duty to bargain "should be given effect to the ex-

tent there is no contrary provision." The language in the Taft-

Hartley exception to the duty to bargain is, it said, "precise"

in that it refers to "terms and conditions contained in (our

emphasis) a contract for a fixed period." The Court, accordingly,

concluded that the Taft-Hartley language did not relieve the

employer of a "duty to bargain as to subjects which were neither

discussed nor embodied in any of the terms and conditions of the

contract." (emphasis added)

It should be noted that this decision did not involve the question

of past practice, which is dealt with in another section of this

manual. The validity of past practice has been recognized by the

U.S. Supreme Court, and therefore should be considered in inter-

preting the Jacobs ruling.
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Additionally, under certain conditions either or both parties may

waive the right to bargain during a contract's term. Aside from

such waivers, however, "even when an agreement is reached, the

employer must continue to bargain on the interpretation and

administration of the contract and on subjects not included in the

contract or discussed in pre-contract negotiations.11LY

V. EXCEPTIONS TO THE BARGAINING REQUIREMENT

As indicated, this obligation or duty to bargain during a contract's

term is not absolute. Exceptions to the duty to bargain may arise

in the following situations:

A. Waiver by Express Agreenent: In the noted precedent of New York

Mirror vs. N.Y. Newspaper Printing Pressmn Union,/ the National

Labor Relations Board reasoned that there is no requirement to

bargain if there is clear and unmistakable language on an intended

waiver. In upholding the waiver concept, it said:

A waiver of a statutory right is not to be lightly
inferred but must be clear and unmistakable. The
Board will not find that contract terms of themselves
confer an the eloyer a management right to take
uilateral action on a mant subject of bargaining
uless the contract expressly or by necessary implication
confers such a right.

Para 1653. Labor Law Course, Twenty Second Edition, Coerce Clearing
House, Inc., 1974. See also: Labor Relations Law Fifth Edition,
Russell Smith et al Editors, Dobbs erriI Co. Inc. Copyright 1974.

12SS L-RRM 1467.
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In short, on unspecified or so-called "zipper clause" giving manage-

ment the right of unilateral action on all matters not specifically

mentioned in the contract is invalid. Indeed, the waiver must

specifically address the issue where the right to bargain is waived.

B. Waiver by Bargaining History: The duty to bargain may be waived

on specific subjects in the course of bargaining. While management

has an obligation to bargain on mandatory subjects, the courts as

well as arbitrators have charged labor with the burden of exacting

protective provisions from management once an issue is raised during

negotiations.-3/ If the labor organization fails to obtain controlling

contract language in these circumstances of announced intent, it will,

in most cases, be considered to have waived its right to protest

subsequent unilateral action by the employer.-4/

C. Waiver by Inaction: The courts will protect a union's right to

bargain over issues, but it will not do so when the union has been

proven negligent. Once a union is notified by management that the

latter intends to take some form of action regarding a bargainable

matter, the union has the responsibility to demand the right to

negotiate on the matter. If it does not, it thereby loses its right

to negotiate on that particular issue during the term of the contract.15/

13Ibid

AThe Developing Labor Law, BNA, 1971
i5Ibid
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D. Mutual Waiver: In addition to the above, both bargaining parties

may modify the duty to bargain by mutual waiver. In such cases

action may be taken only through mutual consent.

While there are no known rulings involving this type of waiver in the

private sector, a number of local governmental agencies and labor

organizations in California have agreed to just such a provision.

For example, Local 101 of the American Federation of State, County

and Municipal Employees and the City of San Jose include the follow-

ing provision in their Memorandum of Understanding:

6.00 d. Except as specifically otherwise provided herein,
it is agreed and understood that each party hereto voluntarily
and unqualifiedly waives its right, and agrees that the other
shall not be required to meet and confer with respect to any
subject or matter covered herein or with respect to any other
matters within the scope of meeting and conferring, during the
period of the terms of this Memorandum....

In the award included in the appendix of this section, arbitrator

Emily Maloney upheld this waiver provision by stating in her decision

that it barred referring the matter in question back to negotiations

"absent a willingness on the part of the Union to meet and confer."

In a subsequent decision in an arbitration between the City of San

Jose and Firefighters Local 873, arbitrator William Eaton confirmed

the Maloney interpretation by citing it in reversing an action of

the City Civil Service Commission discontinuing seniority points in

promotional exam. Seniority points, he ruled, was a "benefit subject
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to the meet and confer process" and the commission action represented

"a unilateral withdrawal . . . in violation of Section 6.00 d," the

clause identical to the A.F.S.C.M.E. provision.

Mutual waiver is a concept peculiar to the public sector. It can

only be surmised that its development might well stem, therefore,

from conditions that are particularly relevant to the public sector.

One such condition could be that the public sector manager is much

more firmly locked into a legislatively adopted budget, rules, and

regulations than his or her private sector counterpart, and there-

fore desires the stability of a "closed" contract. On the union's

side, it relieves the union of the burden of mid-term negotiations

while it is trying to "police" the balance of the agreement. What-

ever the case, mutual waiver clauses have withstood successive

negotiations in a number of public sector contracts in the various

agencies in which they have been adopted.16/

Other examples are found in the agreements of: Supervisory Artisan
and Blue Collar Employees Local 432, SEIU and County of Los Angeles;
Probation Officers Local 685 AFSCME and County of Los Angeles.
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County of Los Angeles v. Employees Assn.
NLRB v. General Electric
Fibreboard Paper Products v. NLRB
NLRB v. Jacobs Manufacturing
City of San Jose and Municipal Employees
Federation (AFSCME Local, 101)



COUNTY OF LOS A.NGELES v.

EMPLOYEIES ASSN.

California Court of Appeal,
Second District

COUNTY OF LOS ANGELES, LOS
ANGELES COUNTY DEPARTMENT
OF PUBLIC SOCIAL SERVICES, etc.,
et al. v. LOS ANGELES COUNTY EM-
PLOYEES ASSOCIATION, LOCAL 660,
SERVICE EMPLOYwEES INTERNA-
TIONAL UNION, AFL-CIO, and SO-
CIAL WORKERS UNION, LOCAL 535,
SERVICE EMPLOYEES INTERNA-
TIONAL UNION, AFL-CIO, No. 40626,
June 20, 1973

GOVERNMENT EMPLOYMENT
-Mandatory subject for bargain-

ing-Caseload of social workers-
Condition of employment-California
Act * 100.02
Unions representing county em-

ployees are entitled to writ of man-
damus compelling county govern-
ment to negotiate size of caseloads
handled by social workers employed
by Department of Public Social Serv-
ices, since size of such caseloads is
a "condition of employment" and
therefore a mandatory subject for
bargaining under California Meyers-
Milias-Brown Act (SLL 14:219) and

local county employee relations ordi-
nance.

On appeal from a judgment of the.
Superior Court of the County of Los
Angeles. Affirmed.
John D. Maharg, County Counsel,

Larry A. Curtis, Deputy County Coun-
sel, and Daniel C. Cassidy, Deputy
County Counsel, for County of Los
Angeles.
Geffner & Satzman, P. C., Leo

Geffner and Michael L. Posner, Los
Angeles, Calif., for Los Angeles County
Employees Association.

Full Text of Opinion
JEFFERSON, Justice: -Petitioners,

Local 660 of the Los Angeles County
Employees Association and Local
535 of the Social Workers Union,
sought a peremptory writ of mandate
ordering the defendant County of
Los Angeles and two of its depart-
ments, the Departmelnt of Public So-
cial Services (DPSS) and the Depart-
ment of Personnel, to undertake cer-
tain negotiations with the petitioners.
The trial court granted the writ, and
the defendants have appealed.

[BACKGROUND]
The Factual and legal background

of the dispute is: In 1968, thle Los
Angeles County Board of Supervisors
passed Ordinance No. 9646, entitled
the Employee Relations Ordinance.'
The county ordinance contains a

comprehensive scheme for the handl-
ing of labor disputes between county
management and county employees.
It provides for the certification of em-
plojee representatives for the pur-
pose of conducting negotiations with
management representatives of the
county. In section 3(o), the negotia-
tion process is defined as the
"performance by duly authorized man-
agement representatives and duly author-

I It was passed pursuant to the Meyers-
Millas-Brown Act. enacted bv the state Legis-
lature to provide "a reasonable method of
resolving disputes regardirna wages, hours and
other terms and conditions of employment
between public employees anid public employ-
ee organizations." (Gov. Code s 3500.) The law
empowers local governing bodies to formulate
rules and regulations for the lhandling of
labor disputes with public employees (Gov.
Code § 3507). It provides for the certification
of public employees, and mandates that "the
governing body of a pxublic agency. or such
boards, commissions. adminiistrtitve officers
or other representatives as niay be properly
destinated by law or by such governiing, body.
sh}all mcet and confer in good faith regardinv
wages, li otrs, and other terms anrd conditions
of employment with representatives of such
recopnized employee organizations.
(Italics added.) (Gov. Code § 3505.)



ized representatives of a certified em-
ployee organization of their mutual obli-
gation to meet at reasonable times and
to confer in good faith tvith respect to
wages, hours, and othier terms and condi-
tions of employment. . . ." (Italics added.)
Section 7 provides for the creation of
an Employee Relations Commission
to administer and implement the or-
dinance.2
Section 12 of the ordinance specif-

ically enumerates certain practices
by county management to be "un-
fair employee relations practices,"
including:

"(a) It shall be an unfair employee
relations practice for the County: . . . (3)
To refuse to negotiate with representa-
tives of certified employee organizations
on negotiable matters."
The ordinance does not specifically
enumerate what matters are "nego-
tiable" and what matters are not.
On December 3, 1970, the petitioner

uniions, having been duly certified as
the majority representatives of social
workers employed by the county to
determine the eligibility of public as-
sistance applicants, filed charges
with the Commission alleging that
the county malnagement representa-
tives had refused to negotiate with
the uniions since May 14, 1970, con-
cerning the size -of the caseloads
carried by eligibility workers. The pe-
titioners fturther alleged that the re-
fusal to negotiate constituted an un-
fair employee relations practice on
the part of the county as defined in
Section 12(a)(3). Hearings were held
before the Commission. The county
maintained that the size of case-
loads was not a "negotiable" matter;
the unions contended that negotia-
tion was mandatory as the issue re-
lated to "wages, hours, and other
terms anid conditions of employ-
ment."3 On June 25. 1971, the Com-
mission rendered its decision that the
county's refusal to negotiate with the
unions was a violation of section 12,

2 The ordinanice gives the Commission, com-
posaed of three members. the responsibility
for supervision of certification procedures.
the power to m.atte suitable rules arAd regii-
lations. tilid to col)duct bearinigs concerning
labor disputes uinder oath. to compel attend-
ance therei. and to issue decisionis. Section
7*Xg )'5) requires the Conmmission "TA"o Investi-
gate charntes of uinfair employee relations
practices or violationis of this Ordinance,
anid to take stich action as the Commission
deemis necessary to effectuiate the policies of
tllis Ordiniance, including. but not limited to,
the isstuaIce of cease aand desist orders."

The duty to negotiate refers oily to the
necessiltt of miieetinlg and conferring In good
faith. Tlhere is ino cornpulsion for either side
to auree. lSectioni l2(o). See East Bay Mun.
Employees Union v. Couniity of Alarneda, 3
Ca'A.App_.3d 578, 584, 73 LRRMI 2063.)

and ordered the county to "cease and
desist" from such refusal. The county
continued to refuse, and the peti-
tioners then sought and obtained the
pcremptory writ directing that the
Commission's order be enforced.4
[SIZE OF CASELOADS]
The basic issue before uis Is whether

the size of caseloads assigned to eli-
gibility workers at the DPSS con-
stitutes an item within the manda-
tory section of the Myers-Milias-
Brown Act (Gov. Code § 3505) which
requires negotiation by public em-
ployers of issues relating to "wages,
hours, and other terms and condi-
tions of employment," or within the
applicable provisions of the local
ordinance (which shall be set forth
infra).
The county contends that the man-

datory negotiation provision of sec-
tion 3505 must be read in conjunction
with Government Code section 3504,
which, the county argues, limits the
application of section 3505. Section
3504 provides:

"7The scope of representation rallowed
to the representatives of public employ-
ees] shall include all matters relating to
emnployment conditions and employer-em-
ployee relations, inc!uding, but not limited
to, wages, hours, and other terms and
conditions of employment, except, how-
ever, that the scope of representation
shall not include consideration of the
merits, necessity, or organization of anyservice or activity provided by law or ex-
ecutive order. [Added by Stats. 1961, ch.
1964 § 1; amended by Stats. 1968, ch.
1390 §4. operative Jan. 1, 1969.]
Since the determination of the eligi-
bility for public assistance is a serv-
ice to the public for which the county
is responsible pursuant to the Wel-
fare & Institutions Code (§§ 11050-
11062), it is argued. "the scope of rep-
resentation" exception applies to the
size of caseloads.
We do not think section 3504 limits

section 3505 in this manner. The
problem of interpreting these sec-
tions, and their relationship to each
other, is that an argument can plau-
sibly be made that all management
decisions affect areas of mandatory
service to the public and the working

4 Section 12(e) pro'.des that "If the Com-
mission's decision is that the County has
enugaged in an unfair employee relations
p:actice or has otherwice violated this Ordin-
n:ace or any rule or re.tliation issuied thereun-
der. the Conim'ssio-l shall direct the County
to take appropri-.e corrective action. If
compliance withl e Commission's decislon
is lnot obtained wu:h!n the time specified by
the Commission, it shall so notify the other
p.trty. which may then resort to its legal
remedies."



conditions of public employees; or,
conversely, that all decisions rendered
concerning a public employee labor
dispute of necessity will determine
the quality of mandated public serv-
ice and the operation of management.
Section 305 requires the governing

body of the public agency, or its rep-
resentatives, to "meet and confer in
good faith regarding wages, hours
and other terms and conditions of
employment.. . ." There is no reason
why the public agency cannot discuss
those aspects of the caseload prob-
lem, even though the "merits,' neces-
sity, or organization" of the service
must be outside the scope of the re-
quired discussion. Whether such lim-
ited discussion is likely to be fruit-
ful is nothing the public agency
should prejudge.
Turning to the local ordinance,

its provisions concerning negotiation
contain the same general approach of
the state legislation. The pertinent
parts of the ordinance are sections
5 and 6. Section 5:

"It is the exclusive right of the County
to determine the mission of eac'. of its ...
departments . . . set standards of serv-
ices to be offered to the public, and exer-
cise control and discretion over its orga-
nization and operations . . . to direct its
employees . . . determine the methods,
means and personnel by which the
County's operations are to be conducted:
provided, however, that the exercise of
such rights does not preclude employees
... from conferring or raising grievances
about the practical consequences that de-
cisions on these matters may have on
wages, hours, and other terms and condi-
tions of employment." (Italics added.)

Section 6:
"*(b) The scope of negotiation between

management representatives and the rep-
resentatives of certified employee orga-
nizations includes wages, hours, and
other terms and conditions of employ-
ment within the employee representation
unit.

"(c) Negotiation shall not be required
on any subject preempted by Federal or
State law or by County charter. nor
shall negoiiation be required on Employee
or Employer Rights as defined in Sections
4 and 5 above. Proposed amendments to
this Ordinance are excluded from the
scope of negotiation." )

The defendant contends that sec-
tion 6(c) prohibits negotiation con-
cerning the management rights of the
county as set forth in section 5, and
that the outright prohibition governs
"the scope of negotiation" described
in section 6(b).

r" Section 4 enjoins interference with the
rights of public employees to participate or
not in employee organizations.

In determining the intent of the
Board of Supervisors who enacted the
local ordinance, it is instructive to
refer to the report prepared by the
committee appointed by the board to
draft the local ordinance. The report
was adopted as an accurate state-
ment of the board's legislative In-
tent as of September 3, 1968. The re-
port contains a discussion of the non-
advisability of enumerating areas of
mandatory negotiation:
"County officials have urged us to go

further and to include in the recom-
mended ordinance examples of the kinds
of subjects on which negotiation is not
mandatory. The difficulty we have with
this approach is that topics proposed for
negotiation, like words in a sentence, take
on color and meaning from their sur-
rounding context. Viewed in the abstract,
the demand to negotiate over 'the level
of service to be provided', for example,
would seem to be a matter covered by
Section 5 and therefore not negotiable
except at the discretion of the County,
as provided in Section 6(d). In the con-
text of a specific situation, however, a
demand for a lower maximum case load
for social workers, for example, although
theoretically related to the level of serv-
ice to be provided, might be much more
directly related to terms and conditions
of employment." 6
The ordinance commits the county

to negotiate wages, hours and condi-
tions of employment, though afffirm-
ing the exclusive right of the county
to make certain management deci-
sions. The county does not give up
these management powers when it
engages in the negotiations which are
required by the ordinance. Granted
that the subjects are interrelated, it
is both possible and proper for the
county to enter into discussions and
receive the viewpont of the employee
representatives on those aspects of the
problem which are covered by the
promise of negotiate.
The defendant county further con-

tends that the decision of the Em-
ployee Relations Commission and the
subsequent order to the county to
"cease and desist" from the refusal
to negotiate did not create a duty on
the part of the county that is enforce-
able by mandate. We are referred to
the "report of intention" adopted by
the Board of Supervisors, relative to
the discussion of "cease and desist"
orders:
"Although it is to be hoped that the

Commission's findings and orders in un-
fair employee practice cases will be re-
6An Employee Relations Ordinance for

Los Angeles County. Report and Recommen-
dations for the Consultant's Committee, July
25, 1968.



spected by all parties involved. it is neces-
sary to comment briefly on the remedies
that would be available to the injured
party in the event that the other party
refused to abide by the Commission's
order. Because of the very nature of
public employment. complete mutuality
of remedy would not be possible in this
situation. The Commission would lack
authority to compel the County to obey
its orders, although it would presumably
advise the Board of Supervisors of any
refusal by a County agency to comply.
Thus. ultimately, the issue would become
whether the Board of Supervisors in-
tended to support the Commission. Re-
fusal by the Board to do so would, of
course, endanger the continued existence
of the Commission."

Section 12 (c) indicates rather
clearly that while the Commission was
not given the power to enforce its
decisions, it was foreseen that a party
bringing charges before that body
might have to resort to "legal rem-
edies" to obtain enforcement of a
decision made. "Legal remedies" in-
clude mandamus in the proper case.
The county argues that to enforce

the Commission's order deprives the
Board of Supervisors of its exclusive
responsibility to exercise its discre-
tionary governmental powers.

[DUTY TO NEGOTIATE]
The judgment of the superior court

does no more than to require the
county to negotiate in good faith in
an effort to reach an agreement,
"and in the event that an agreement
is reached, that it be reduced to
writing and signed by petitioners and
respondents." Thus, there is no re-
quirement that the board of super-
visors give up any of its powers, or
that the board or its representatives
agree to anything. It is, of course,
true that any discussion of "working
conditions" inmpinges upon matters
which are within the exclusive juris-
diction of the board of supervisors,
and as to which it would be improper
for the counity to make binding
agreement with an employee organi-
zation. But this iinevitable interrela-
tionship need not preclude nego-
tiation as to any aspect of the case-
load problem as to which the county
and the employees might be able to
agree without invading the subjects
upon which the county is not required
to negotiate.
The word "negotiation" is a term of

art, specially defined in section 3(o)
of Employee Relations Ordinance, and
is limited to the subjects of "wages,
lhouirs, and other terms and condi-
tionls of employmenit." The judgment

of the superior court, requiring the
county to negotiate, goes no farther
than to require what the ordinance
promised. Section 3(o) also states
"'This obligation does not compel
either party to agree to a proposal or
to make a concession." This saving
clause relieves the county of any
danger that by entering into a nego-
tiation on "working conditions," it
will be swept into an agreement cov-
ering matters upon which it is not
obliged to negotiate.
While mandamus will not lie to

compel governmental officials to ex-
ercise their discretionary powers in a
particular manner, it will lie to com-
pel them to exercise them in some
manner. (5 Witkin, Calif. Procedure,
"Extraordinary Writs," §§ 75, 76, pp.
3851, 3852.) In the instant case, man-
damus is a proper method of com-
pelling governmental officials to com-
ply with both state and local law re-
quiring them to negotiate on a par-
ticular subject, although the compul-
sion does not, of course, extend to re-
quiring them to reach a specified re-
sult pursuant to such negotiation. The
duty to negotiate is not, by itself, a
discretionary act under these circum-
stances. Negotiation does not mean
agreement; neither the state law nor
the local ordinance equates negotia-
tion with c mpulsory collective bar-
gaining. (East Bay Mun. Employees
Association, cited supra; see Sacra-
mento County Emp. Organization, Lo-
cal 22 Etc. Union v. County of Sacra-
ment, 28 Cal.App.3d 424, 81 LRRM
2841.)
The judgment is affirmed.
We concur: FILES, Presiding Jus-

tice, and KINGSLEY, Justice.
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LABOR MANAGEMIENT RELATIONS
ACT
-Refusal to bargain- Take-it-or-

leave-it offer * 54.505 * 54..6l
NLRB held warranted in finding

that employer violated Section 8(a)
(5) of LMRA by presenting personal
accident Insurance program on take-
it-or-leave-it basis, even though. ne-
gotiations for new collective bargain-
ing agreement occurred before expfra-
tion of pension and insurance pro-
gram, under which each party waived
right to require other to bargain as
to pensions or insurance matters ex-
cept during stated renegotiation
period, which was months off. rn con-
text of case In which employer's tact-
ics seemed so clearly designed to show
employees that union could winr them
no more than employer was prepared
to offer, employer could not make
unilateral offer and refuse to bargain
about It; offer impaired union's abil-
ity to function as bargaining repre-
sentative and represented rejection of
collective bargaining principle.
-Refusal to bargain- Failure to

provide information IP54.5241
NIRB held warranted in finding

that employer violated Section 8(a)



(5) of LM by falling to provide
within a re8onlbe time, cost-related
information highly relevant to nego-
tiations with union.
-Refusal to bargain--By-passing of

international union * 54.312 * 54.62
NLRB lield warranted in finding

that employer violated Section 8(a)
(5) of LMRA when, during course of
national negotiations with Interna-
tional union, It attempted to deal
with locals on matters that properly
were subjects of national negotiation,
since% (1) In past, employer recog-
nized international as representative
of all locals; (2) employer had con-
tinuing obligation to respect interna-
tional as exclusive bargaining repre-
sentative;- and (3) additional terms
emplover submitted to locals should
have been offered to national nego-
tiators beforehand or at same time.
Offers themselves constituted viola-
tion of Act, irrespective of which par-
ty Initiated bargaining. However, em-
ployer's letter 'o one local giving con-
tent of proposal previously made at
national level did not violate Act,
since (1) letter was only for informa-
tional purposes, and (2) interest in
free speech and informed choice must
prevail over slight possibility that rep-
resentative's position may have been
undermined.
-Refusal to bargain-Overall con-

duct * 54.505 * 54.500 * 40.01
NLRB held w&arranted in finding

that employer violated Section 8(a)
(5) of LMRA by combining "take-it-
or-leave-it" bargaining method with
widely publicized stance of unbend-
ing firmness preventing employer
from being able to alter position once
taken. Pattern of conduct Inconsist-
ent with good faith bargaining is
shown by totality of circumstances,
including (1) specific violations of Act
involving unilateral take-it-or-leave-
it insurance offer and refusal to fur-
nish cost information, (2) insistence
on doing no more than law absolutely
required, (3) disregard of legitimacy
and relevance of union's position as
employees' statutoy repsentativ,
(4) display of patronizing attitude to-
'ward union even before general re-
opening of negotiations, (5) vague
responses to union's detailed propos-
als, (6) "prepared lecture series" in-
stead of counter-offers when union
Presented its plan, (7) persistent re-
fusal after publicizing its proposal to
estimate not only cost of components
but total size of wage-benefit package
it would consider reasonable, (8) de-
fense of unreasonable positions with

no apparent purpose other than to
avoid yielding to union, (9) display
of "stiff anS unbending patriarchal
posture" even when it had become
apparent that union wouild have to
concede to employer's terms, and (10)
publicit program, such as its refusal
to withhold publicizing its offer until
union had opportunity to propose sug-
gested modifications. Although ab-
sence of concessions does not prove
bad faith, their presence would raise
strong inference of good faith, and
few of employer's alleged concessions
turned out to have much substance.
Section 8(c) of Act Is rule of relevan-
cy and does not eliminate all com-
munications from Board's purview.

On petitions to review and to
enforce an order of NLI?EB (57 LRRM
1491, 150 NLRB No. 36). Enforcement
granted.
David L. Benetar, New York, N.Y.

(Robert C. Isaacs, Michael I. Bern-
stein, Stanley Schair, Nordlinger,
Riegelman, Benetar & Charney, New
York, N.Y., on brief), for respondent.
Eugene B. Granoff (Arnold Ord-

man, General Counsel, Dominick L.
Manoll, Associate General Counsel,
Marcel Mailet-Prevost, Assistant Gen-
eral Counsel, Warren M. Davison, on
brief) for petitioner.
Ruti Weyand, Washington, D.C.

(Irving Abramson, Washington, D.C.,
on brief), for intervenor.
Before WATERMAN, FRIENDLY,

and KAUFMAN, Circuit Judges.
Full Text of Opinion

KAUFMAN, Circuit Judge: - Al-
most ten years after the events that
gave rise to this controversy,.we are
called upon to determine whether an
employer may be guilty 0 bad faith
bargaining, though he reaches an
agreement with the union, albeit on
the company's terms. We must also
decide if the company committed
three specific violations of the duty
to bargain by failing to furnish in-
formation requested by the union, by
attempting to deal separately wit
IUE Iocals, and by presenting a per-
sonal accident insurance program on
a take-it-or-leave-it basis.
I. The Prior Proceedings
In the wake of what it regarded

as unsatisfactory negotiations with
the General Electrlc Company (GE)
during the summer and fall of 1960,
the International Unlon of Electrical,
R.adio and Machine Workers, AFL-
CIO (IUE) filed unfair labor practice
charges with the National Labor Re-



latlons Board. The General Counsel
on April 12, 1961, filed a complains
alleging that GE had committeed un-
fair labor practIces in violation of sec-
tions 8(a) (1), 8(a) (3), and 8(a) (5) of
the National Labor Relations Act, 29
U.S.C. §§158(a)(1), 158(a)(3), and
158(a)(5) (1904). Hearinp were held
before a trial examiner between July,
1961, and January, 1963, and included
testimony, oral argument, and sub-
mission of briefs. The Trial Examiner
issued his Intermediate Report on
April 1, 1963, which found GE guilty
of several unfair labor practices. GE
and the IUE filed exceptions to the
Intermediate Report, and on Decem-
ber 16, 1964, the NLRB agreed with
the T'rial Examiner. 150 NLRB 192,
57 LRRM 1491 (1964).
There followed the race to the

courthouse that is an unhappy feature
too often encountered in these mat-
ters. See Carrington, Crowded Dockets
and the Courts of Appeals: The Threat
to the Function of Review and the
National Law, 82 Harv. L. Rev. 542,
598-600 (1969). Since GE does busines
In every state, every court of appeals
has jurisdictIon, If GE's petition for
review Is first filed there. See 29
U.S.C. § 160(f) (1964); 28 U.S.C.
* 2112 (1964). The IUE claimed that it
filed In the District of Columbia Cir-
cuit 14 seconds before GE handed Its
petition to the clerk in the Seventh
Circuit. GE's version of course dif-
fered. The NLRB, admitting Its con-
fusion (not without reason, It would
seem), suggested that since the ques-
tion of timing was incapable of ra-
tional solution, the Second Circuit,
where the unfair labor practices com-
plained of occurred, would be the
logical place to begin. The District
of Columbia and Seventh Circuits
agreed, IUE v. NLRB 343 F.2d 3227
58 LRRM 2369 (D.C. Cfr. 1965); C)E v.
NLRB, 58 LRRM 2694 (7th Cir. 1965).
Another year was required to de-
termine that the Un4on's proper status
In the action was that of intervenor.
Nl.RB v. General Electric Co., 59
LRRM 2094, 2095 (2d *Cir. 1965), va-
cated and remanded, IUE v. NLRB,
382 U.S. 366, 61 LRRM 2147 (1986)
modified on remand: NLRB v. General
Electric Co., 358 F.2d 292, (2d Cir.),
cert. denied, 385 U.S. 898, 61 LRRM
2609 (1966). See International Union,
Local 283 v. Scofield, 382 U.S. 205,
60 LRRM 2479 (1965)..
In order for the action to reach its

present state of ripeness, this co.urt
consolidated GE's petition for review
(No. 29576) with the Board's petition
for enforcement (No. 29502). NLRB

v. General Electric Co., 358 F.2d 292,
61 LRRM 2609 (2d Cir. 1966), cert.
denied, 385 U.S. 898, 63 LRRLM 2282
(1966). Another year and a half pass-
ed while the parties attempted to
settle the case without recourse to
further litigation. When a satisfactory
settlement proved too elusive, they
reentered the fray with renewed vigor,
undiminished by the passage of time,
two successive collective bargaining
contracts (1963 and 1968), and by
another suit over proper representa-
tion arlsing out of the 1966 negotia-
tions. McLeod v. General Electric Co.,
257 F.Supp. 690, 62 LRRM1 2809 (S.D.
N.Y.), rev'd 366 F2d 847, 63 LRRM
2085 (2d Cir. 1966), remanded 385 U..S
533, (1967). See also General Electric
Co. v. NLRB, No. 32867, 71 LRRM
2504 (2d Cir., June 9, 1969).
II. The Bargaining Background
General Electric, a New York cor-

poration, is the largest and perhaps
best known manufacturer of electrical
equipment appliances, and the like.
Its produc6f-manufacltured In all the
50 states-range f.om 'refrigerators
to atomic energy plants, from sub-
marines to light bulbs. In 1960, it em-
ployed about 250,000 men and women;
of these only 120,000 were un-
ionized. The IUE is an international
union, affiliated witn the AFL-CIO,
and had a total mnembership of about
300,000. In 1960 It represented some
70,000 of the 120,000 unionized GE
employees, formally grouped in more
than 105 bargaining units, and was
far and away the largest single union
with whom GE dealt. The next largest,
the United Electrcal Workers (LTE),
represented only 10.000 members, and
the remaining 50,000 unionized emri-
ployees were split among some 100-
odd other unions or bargaining agents
who dealt independenty with GE. A
high proportion of GE employees are
supervisory or managerial personnel,
who are available to the company in
the event of a strike.
The present action has its roots

deep in the history of prior n"gotia-
tions and bargaining relationships.
Before 1950, the major union was the
'UE. In 1946 negotiations reached an
impasse and resulted in a seriouis
and crippling strike. GE eventually
capitulated, and agreed to a settle-
ment that it later characterized as
a "debacle," and beyond the company's
ability to meet.
OE's response came in the form of

a -new approach to employee relations,
urged by one of its vice presidents,
Lemuel R. Boulware. Although GE
generally objects to use of the term,



describing it " a "hostile label," the
tac im" as ociated
with his name soon became the* hall-
mark of the company's entire att-
tude towards lt.s employees.'
In many respects, GE's negotiating

policy after the ;946 strike followed
a predictable course. The Company
had been concerned over the an-
tipathy many of the employees dis-
played during the strike. It decided
that Ih,, was no longer enough to act
in a manner that it thought becom-
ing for a "good" employer; It had
to insure that the employees recog-
nized and appreciated the Company's
efforts in their behalf. The problem
was perceived as a failure to apply
GE's highly successful consumer prod-
uet merchandising techniques to the
employment relations field.
[NEW PLAN]
The new plan was threefold. GE

began by soliciting comments from
its loeal management personnel on
the desires of the work force, and
the type and level of benefits that
they expected. These were then trans-
lated into specific proposals, and their
cost and effectiveness researched, in
order to formulate a "product" that
would be attractlve to the employees,
and within the Company's means.
The last step was the most important,
most innovative, and most often criti-
cized. GE took its "product"-now a
series of fully-formed bargaining pro-
posals-and "sold" it to Its employees
and the general public. Through a
veritable avalanche of publicity,
reaching awesome proportions prior
to and during negotiations, GE sought
to tell its side of the Issues to its
employees It described Its proposals
as a "fair, firm offer," characteristic
of its desire to "do right voluntarily,""
without the need for any union pres-
sure or strike. In negotiatlons, GE an-
nounced that it would have nothing to
do witl the "blood-and-threat-and-
thunder" approach, in which each
side presented patently unreasonable
demands, and finally chose a middle

1 w are alnmot w1dy satt
oan the spelling of the terta as they ar oTr
its merits. 8ee, e.g.. H. Rt. Northrup, Boul-
warism (1984): Note. Boulwarelsm: Legality
and Effect. 78 Harv. L. Rev. e7 (1963); Cooper,
Boulwarlsm and the Duty to Bargain in

Good Faith. 20 Rutgers L. Rev. 653 (1966);
Gross, Cullen & Hanslowe. CGood Faith In
Labor Negotiations: Tests and Remedies. 53
Corn. L. Rev. 1009. 1025 (1968) ("Boulwsrian").
We wil follow the trial examlner In denoml-
nating the technique as "Boulwareism."
GE, whUe abjuring the use of the term

Boulwareism, desribed itS bargaining *actl'
in the early days as "the Boulware approach'
In speches to Its supervisors.

ground that both knew would be the
vroable outcome even before the

inning of the bargaining. The Com-
pany believed that such tactics di-
mished the company's credibility
in the eyes of Its employees, and at
the same tlme appeared to give the
union credit for wringing from the
Company what it had been willing to
offer all along. Henceforth GE would
hold nothing back when it made its
offer to the Union; It would take all
*the facts into consideration, and make
that offer it thought rlght under all
the circumstances. Though willing to
accept Union suggestions based on
facts the Company might have over-
looked, once the basic outlines of the
proposal had been set, the mere fact
that the Union disagreed would be
no ground for change. When GE said
firm, t meant firm, and it denounced
the traditional give and take of the
so-called auction bargaining as "flea
bitten eastern type of cunninf and
dishonest but pointless haggling.'
To bring its position home to Its

employees, GE utilized a vast net-
workc of pant newspapers, bulletins,
letters, television and radio an-
nouncements, and personal contacts
through management personnel..
8ide by side with its pollcls of "do-

ing riht voluntarily" through a
"firm, fair offer," GE also pursued
a policy of guaranteeing uniformity
among unions, and between union
and non-union employees. Thus all
unions received substantially the
same offer, and unrepresented em-
ployees were assured that they would
gain nothing through representation
that they would not have had -in any
case. Prior to 1960, GE held up its
proposed benefits for unrepresented
employees until the unions agreed,
or until the old contract with the
Union expired.
The IUE split off from the UE in

1950, when the UE was expelled from
the CIO for alleged Communist domi-
nation. Since 1950, the IUE and GE
have bargained on a multi-unit basis,
despite the presence of separate unitoelfor I locaL The pt-
tern was continued In successive 195,
1952, 1954, and 1955 renewal contracts.
In practice. the IUE has dealt with
the company through its General
Electric Conference Board composed
of delegates elected from IUE locals.
Under the Union constitution, the
Conference Board may call strikes,
make contract proposals, and con-
clude agreements, regardless of an in-
dividual local's consent. GE has dealt
with, and recognized the status of, the



Conference Board siAa 1960, although
the national agreements frequently
provided that some mat;us, usually
minor, would be left to local agre-
ment.
The 1955 Contract, which was to

run for five years, contained a provi-
sion allowing the Union to reopen In
1958, solely on the Issue of employ-
ment security. The union did so, but
was unable either to gain concessions
from the Company, or to elicit enough
support for a strike.
IIL The 1960 Negotiations
Under the 1955 Contract, the earli-

est date that either party could com-
p.l the beginning of negotiations was
August 18, 1960, 45 days before the
end of the contract. Both sides, how-
ever, were anxious to take at least
some prelminary steps before they
were required to.
The IUE set up a loose alliance with

several other AFL-CIO unions who
bargained with GE, and they jointly
plled their members on proposals.
Before the actual beginning offormal
negotiations, the rUE also began pre-
paring its members (through Infor-
mation about some of the possible de-
mands that appeared likely to be pre-
sented to GE.
Since the linchpin of the "Soulware

approach" was to bring GE's side of
the story home to its employees and
to the general public, It began In the
latter part of 1959 to advise its Em-
ployment Relations Managers of the
subjects that they should be prepared
to discuss with employees. This was
effected through various media, In-
cluding plant publications and per-
sonal contact. General arguments In
favor of keeping GE competitive
through low costs, and the advantagb
of receiving GE benefits without hav-
ing to wait for Union officials to ap-
prove them, were among the sugges-
tions presented.
Informal meetings were first held

In January, '1960, and Union and Com-
pany subsequently joined in prepar-
ing a body of information. Neither
side felt any inclination to complain
of want of cooperation at this stage.
GE, in fact, tookc pains to suggest al-
ternate information when the precise
form the Union desired was unavail-
able.
[UNION NOTIFIED]
Before another planned informal

meeting In June, 1960, GE niotified
the IUE by letter that as of July it
would institute a contributory group
accident and life insurance plan for

all emploees, but If the Union ob-
jected,ony unrepresented employees
would receive the benefits. The Union
rotested that the Company had to

gain before making such a unilat-
*taL asapbut ON Insisted that the
1955 URt* Pension and Insurance
agreement wtlved wall such require-
ments. The Union still objected, and
the program was put Into effect only
for unrepresented employces.
At the June meeting, the Union

stated Its proposals, as thriy then
stood. Without much discussion, other
than some minor clarifications,2illip
D. Moore, GE's Union Relations Serv-
Ice Manager and chief negotiator,
caled the proposals "astronomical" i;i
cost, "ridicous," and not designea
for early settlement.
Followingthe presentation of these

propoads, the early publicity phase of
the Boulware approach swung into
high gear. Employing virtually' all
media, from television and radio, to
newspaper, plant publications and
personal contact, the Company urged
employees and the public to regard
the Union demands as "astronom-
ical"' (then and later a favored Com-
pany term), and likely to cost many
GE employees their jobs through in-
creased foreign competition. GE, on
the other hand, announced it would
in time make a fair and "firm" offer
that would give employees no reason
to allow union leadersh1 to impose
a strike. The basic theme was that
the Company, and not the Union,
wasthe bstguardian and protector
of the employees' Interests.
(UNION'S ATTEMPTS]
The iUE also tried Its hand at pub-

lcity, Including an "IUE Caravan"
that trveled from city to city, and
occasional articles In the Internation-
al Union's newspaper. In scope and
effectiveness, however, they were far
outshadowed by the Company's mas-
sive campaign.
From July 19 to August 11, the

Union presented its specific proposals
on employment security, to which the
Company replied with general expres-
sions of disapproval, or simply re-
jected. GE spent the next five meet-
ings delivering prepared presentations
on the general causes of economic
instability, which the Union branded
as a waste of time.
In subsequent meetings, the Com-

pany's posture remained unchanged.
It would comment generally on some
Union demands, and consider theni
In formulating Its offer, but would
not commit itself In any way. While It



complained that the lUg proposals
were exceive, it reped to Union re-
quests for cost a lmat Wi wa
talk about the level of benefits," or
that the proposals cost "a lot." GE
would not indicate the total cost of a
settlement It considered reasonable
("we talk level of beneflts"); the
Union In turn refused to rank its
demands by priority, describing them
all as "musts." Indeed the entire early
per nd the later negotiations as
-well-were characterized by an air
of rancor on both sides, which pro-
vided each with welcome opportu-
nities to downgrade the other In com-
munications to Union members.
GE finally revealed its own pro-

posal informally on August 29. While
expressing distress at some features
of the offer, Union negotiators uged
the Company to delay publicizIng
its "firm, fair" offer so that Its posi-
tion would not be frozen before the
IUE had an opportunity to examine
It and offer changes. GE refused,
agreeing only to hold up most of the
prepared and packaged publicity un-fir after formal presentation of the
offer on the next day.
[REQUESTS RENEWED]
Union officials frequently renewed

their requests for cost Information
during the ensuing month of negotia-
tions. GE consistently refused to esti-
mate the cost of its proposal or of
any of its elements, so that the Union
might reallocate Its demands. When
pressed for some of the highly-touted
GE cost studies, Moore frequently
slipped into the "level of benefits"
format, and generally showed no 'n-
terest in presenting alternate Infor-
mation that was available and would
have served the Union's needs.
There were few modifications made

in the original GE offer. The Com-
pany did propose an extra week's
vacation after 25 years in exchange
for a smaller wage Increase, but Un-
ion officials had indicated at the out-
set that they were uninterested In
paring down what they considered an
liwtty Inadequate wage Otfer. DespIte

this, and In the fae osth depar
by Union officials for their national
conference, GE publicized the "new"
offer heavily In employee communica-
tions.

After declaring late In September
that the "whole offer"' was "on the
table," GE contrary to -prior practice,
broht its position home by making
its three per cent wage increase offer
effective ror unrepresented employees
before the end of the contract or

rUZ acceptance. Two days later GF,
also put Its peMion and hisurance
nposals into effect, despite IUEPrsi'dent James Carey's complaint
that this would "inhibit" any xubse-
quent modifications.
On September 21, Federal Mediation

Service officials began to sit In on
the negotiations at the request of the
Union. Their presence does not appear
to have measurably aided the ne-
gotiations. The Union, In response to
Company complaints that the WUE
proposals were too costly, submitted
a wrien request for Information on
the cost per employee of the GE
pension and Insurance plans, as well
as the number of employees who
could be expected to benefit from
GE's vacation and income extension
proposals. The request was refused In
par and the remainder was not com-
plied with until after. the strike,
when the Information would be of no
substantial value to the Union.
[UNION'S EFFORTS]
Similar difficulties confronted tlhe

Union In Its efforts to change the ef-
fecUve date of the pension and In-
surance plans. The Company pro-
posed a January 1 date for the first
increase In pension and insurance
benefits; the Union In turn suggested
that the increase in benefits should
coincide with the beginng of the
contract. GE shifted It ground back
and forth: first It claimed that the
earlier date would be too costly: then
it said that it was talking "level of
benefits" and not cost; then It argued
that prior contracts had always pro-
vided for pension increases on the
first of the year. When this last
ground proved to be incorrect, one
GE negotator promised to "consider"
the October date, although he Insisted
the January date was "appropriate."
During that afternoon, however, eve-n
this concession was withdrawn, and
later explanations included describing
January again as "appropriate," and
"the time that you make all the reso-
lutions for the New Year."2

2 WIthout trying to follow the Isue throug
all its permutattons, xome of the relevant
orts of the negotlating minutes went as

(September 21, 1960)
Carey (Union): . .. You ehange the dates

of our proposal just so you wouldn't give
us what we wanted.

make the effective date of the Pension
Plan October 2nd Instead of January 1st.
Wills (Company): January 1. 1961 Is a1l

rigrht.
Callahan (Union): You can do better than

that.
* * S



[UNION'S COMPLAINT]
Union officials complained that "it

Is just because we request something
that you would refuse to give it,"
and subsequent Company explanations
served to support, rather than to
undot, thi feelinwg. On S er
28 wIth three scheduled meetings
left before the end of the contract,

Willis: Talk to Mr. Moore.
(Later that day)
Moore (Company): I know you did. You

would llke to have it October, 1960. and we
feel it should be January 1, 196i along with
the other changes.
Fitzmaurice (Union): We have people who

are going to retire between October and
January. They feel that they are out In limbo.
Moore: This would apply to many people

any time you set a date-a partkular date.-
Callahan: Didn't the five-year agreement

on penslons extend from the time of the
agreement and not January? (The 1955 pen-
sion agreement began by the date of the
overall 1955 agreement.]
(September 22, 19)
Carey: Could you bring in for the con-

clllators the difference in terms of the cost
between what we are proposing and what you
want. You. know-the cost of making the ef-
fective dates different.

* S e

We are skt- g you to determine the
coats of making the effective dates that we
suggest and the difference in years.
Moore: Mr. -Carey, we are talking level of

benefits. You know that. We dont talk cost.
We talk level of benefits.

* S S
Willis: It Is the appropriate date, Mr. Carey.
Lasser (Union): Is this your idea of col-

lective bargaining that you listen to us and
then you come to a conclusion and that Is it.

Hilbert (Company): No, Dave, you know
that . Unless you have something to convince
us differently.
Lasser: Why that date? Why April 1962?

[April was the date the Company preferred to
have the second step-up In pension benefts.1

Wlllls: The wage structure wil come up
at that time and It will be changed at that
time, that Is why.
Carey: Wait a minute, wait a mlnute, wages

wil go up October 1. 1961. Let us make the
agreement that the date the wages go Ln-
that -18 the date the wages go In, the pen-
sions go in effect at that date.

Hilbert: Let's wait and see what happens
on wagest won't be October, 1961.
Carey: All right-let's leave It on that basis.

If it Is bsed on the wage wtructure we
can conform to those dates.

Hilbert: We can consider It.

Carey: We would like to proceed to arrive
at an agreement on Insurance, vacations and
holidays like we did on pensions. I think we
have an agreement on that If Management
would change the date of the pensions to the
date of the wage levels, now that they satd
that Mr. HUlbert would consider.
Moore: Mr. Carey, we aren't taking anything

under advisement for later consideration.
Carey: A Management representative said

that they would take It under advisement
for later consideratlon. Sid and HLbert did. I
think you ought to leave them alone and go
on to your assignment, Mr. tMoore. Maybe
we can get an agreement.
Moore: Do we have that cleared up? We

have nothing under advisement, MIr. Carey.
Carey: What are these fellows doing here.

a Union negotiator, seeking to savage
something of the earlier IUE Sup-
plemental Unemployment Benefits
proposal, suggested a local option
plan under which some of the funds
the Company had allocated to wage
inces and its Income extensdon
offer could be diverted to supplement
unemployment compensation. He was
clear that nothing was to be added
to the Company's costs. Moore
responded, "'After all our month of
bargaining and after telling the em-
ployees before they went to vote that
this Is it, we would look ridiculous
to change it at- this late date; and
secondly the-- answer Is no." A few
moments later Moore reiterated his
belief that-"we would look. ridiculous
if we changed it." Hilbert, for GE,
later gave three reasons why the
Cornpany would not consider the pro-
posalnd two of them were that it
would make GE "look foolish in the
eyes of employees and others...."

C(OFFER REJECTED] -
GE9 on September 29 rejected a

Union offer to maintain the status
quo under the old contract until a
new one was signed, specifically re-
fusing the cost-of-lIving escalator
clause, and stating that it would
"consider" later Union-related terms
such as dues checkoff. A strike (which
took place on October 2, except for
They sad they would take It under advise-
ment.
Moore: We aren't taking anything under

advisement, Mr. Carey. It Is all on the table.
. Cay: Can we get an agreement on a
tentative basis like we did on pensions?
Moore: We have got everything there is on

the table. We have all five items in the pro-
-posal. They are on the table..

On September 27, 9"0, thes Union rased the
question of pension dates again: - -

Stanley (Unlon):., I was here. Last week
you said -ou were basing your pension date
on the date that wages were made effectivo
which wa Lprll.- 962 and If It changed you
would consider.-
Kllbert: .Let's take first. things first, Mr.

Stanley.
Sigal (UInlon): How about the first part

of the pensions and their effective date? Why
aren't the pendon chages effectve on that
date? The 1st of October, 1960.

Willis: We did make them effective the
fint part. We made the increas of $2.25 to
$2.40 effective on January 1st.a-

Sigal: Where.does the April, 1962 date coine
from?

Willis: It's the midpoint of the contract.
Sigal: If It is status that counts, what does

January 1, 1961 have to do with it? That isn't
the mid-point of the firt part.

Hilbert: You know It's the beginning of
the year and It's the time that you make all
the resolutions for.New Years and alU that.

Sigal: You mean all the things that you
break, is that it? It you are talking about
contract dates It should be October 1, 1960.

Willis: We think it is an approprlate date.
Mr. sigal.



the Schenectady Local, which Joined
October 5) was clearly Imminent.
Atltough claiming to be uncertain
about tuce terms with national IUE
negotiators, GE headquarters on Sep-
tember 29 authorized Its Schenectady
Employee Relations Manager, Stevens,
to offer all the pre-existing terms of
the contract (except for the cost-of-
living term) to the local. Stevens did
so in statements to Union members
and to the local Business Agent, Jan-
dreau; A similar offer was made to
the Pittsfield local, and broadly pub-
licized there.
By October 10, the Company (after

the Union had filed an unfair labor
oractice charge) made the same offer

the Union's national negotiators,
for any locals that returned to work.
Despite rejection by the Union at the
national level, the Comnpany proceed-
ed to deal directly with local officials,
and to urge acceptance of the offer.
When local officials demurred, as,
for example, at Lynn, Massachusetts,
publicity was aimed at the employ-
ees themselves, criticizing the local
officials' stand on the "truce." Sim-
llar events occurred at Waterford,
Louisville, Bridgeville, and Syracuse.
Throughout the course of the strike,

GE communications to the employees
emphasized the personal character of
the Union leaders' conduct and
threatened loss of Jobs to planis that
returned to work late. Negotiations
were held during the strike until
October 19, when the Company de-
clared that an impasse had been
reached, During that period, GE re-
fused to give the IUE definitive con-
tract language until the Union had
chosen which of the options it. pre-
ferred, and until It gave Its un-
qualified approval of the Company
proposal.
[CAPITULATION]
On October 21, it became elear that

Union capitulation was near. The
Company, which had previously re-
fused to delete the retraining pro-
vision from its offer felt free to relax
its position, and granted the Union's
request to permit a local optin on
retrajning. While refmaig a Joint
strike settlement agreemt, which
both parties would sign, GE did pro-
pose a unilateral "letter of intent,"
indicating that it was in agreement
with most of the Union settlement
proposals. On October 22, the Union
capitulated completely, signing a
short form memorandum agreement
(they had not yet seen the complete
contract language to which they were

agreeing), and the Com ay one
lmed its letter of lntent. he ke
ended on October 24.
Two matters were left open for

settlement: seniority for transferred
employees, and dues checkoffs. Neith-
er, when finally settled, represented
more than an adjustment to take
account of NLRB decisions that rend-
ered the original form of the agree-
ment of dubious legality. Some minor
changes also followed, none of any
oonsiderable signifiance.
The only other events of inpor-

tance occurred at the Augusta, Georgla
plant. On October 5, the plant. man-
ager sent a letter to the four em-
ployees on strike (at that time the
only ones), warnig them that their
employment would be terminated and
replacements hired If they did not
retrn to work. On October 13, how-
ever, he sent them telegrams, retract-
ing the earlier letter as to Job term-
ination, but indicating the replace-
ments would be hired. More employees
(twenty In all) joined the strike after
October 5, and on October 24 the
Company refused their unconditional
offer to return to work. It did, how-
ever, give physical examinations to
three of the employees, and rehired
the two who passed.
IV. The Specific Unfair Labor Prac-

tices
A. Unilateral Insurance PropOsal
On June 1, '1960, before the re-

opening of negotiations, but after
GE had agreed to meet with the
Union on June 13 to hear its pro-
posals, the Company notified the
Union by letter that It would unt-
laterally institute a personal acci-
dent Insurance proposal. Under the
company plan. the Insurance would
go into effect on July 1, would be
paid wholly by. the employees, and
would be in addition to existing In-
surance coverage provided by GE.
If the IUE objected, GE would not
offer the insurance to Its members:
it would, however, make it aval.able
to other employees regardless of the
stand taken by the IUE.
Prior to the June 13 meeting, GE

publcied the new Insurance pro-
posl, along with the Information
that enrollment would take place
later in the month. At the meeting,
the Union objected strenuously to
GE's failure to bargain over the
insurance, claiming that it was clear-
ly a bargainable issue, which GE had
a duty to discuss with Union repre-
sentatives.

Ordinarily, the matter would be



relatively dmple: It appears well
settled tat Insurance Is a manda-
tory subject for collective bargain-
ing, and the employer violates sec-
tion 8(a) (5) of the National Labor
Relations Act by refusing to bargain
over it. See NLRB v. General Motors
Corp., 179 V.2d 221, 25 LRPM 2281
(2d Cir. 1950); Inland Steel Co. v.
NLRB, 170 F.2d 247, 22 LRRM 2506
(7th Cir. 1948), cert. denied, 336 U.s.
960, 24 LRRAI 2019 (1949) (dictum).
He would, of course, also violate the
Act If he untlaterally changed the
conditions or terms of employment.
See NLRB v. Katz, 369 U.S. 736, 50
LRRM 2177 (1962). Here, however,
both the policy of section 8(d) of
the Act, and the 1955 IUE-GE
Pension and Insurance Agreement
(which was to remain in force
until October 1, 1960) affect the is-
sue, although It is correct that
section 8(d) Is not by its terms
applicable. Section 8(d) provides
that during the term of a collective
bargaining agreement neither party
need:

... discuss or agree to any modifica-
tion of the terms and conditions contain-
ed in a contract for a fixed period, If such
modification is to become effective before
such terms and conditions can be reopen-
ed under the provisions of the contract."
29 U.S.C. 1158 (d) (1964).
Under the 195541960 Pension and
Insurance Agreement, each patty
waived the right to require the other
to bargain as tG pensions or in-
surance matters except during the
stated renegotiation period-which,
barring waiver, was months off.
Read expansively, and without anb

attention to the purpose of the
section, the combination of 8(d) and
the Pension Agreement might ap-
pear to protect any action that GE
might take with respect to insur-
ance during the term of the agree-
ment. In Equitable Life Insurance
Co., 133 NLRB 1675, 49 LRRM 1070
(1961), however, the Board took the
vlew that that 8(d). was designed to
protect the status quo: it was to be
used as a shield, not as a sword.
[BOARD'S ARGUMENT]
To support this view, the Board

now urges that the legislative his-
tory demonstrates that the primary
purpose to be served by the rele-
vant portion of 8(d) was to achleve
" p e a c e f u I Industrial relations"
through stable collective bargaining
agreements which guard "the right
of either party to a contract to hold
firm to tne terms or conditions of

employment spelically provided for
in writng." 133 NLEB at 1689. See II
Legislative History, LMRA 1947, at
1625.3 See also NLRB v. Jacobs Mfg.
Co., 196 F.2d 680, 684, 30 LRRM 2098
(2d Cir. 1952). Indeed, a convincing
reductio ad absurdum argument can
be made that any other reading would
construe 8(d) and the contract pro-
vision as permitting GE to make any
modifications In the insurance terms
that it sees fit-for example to In-
crease or decrease its contribution to
the existing policy-all without any
consultation with or recourse for the
Union. Section- 8(d), the argument
would run, covers "any modification,"
which would include a decrease In
benefits. Such a construction is pat-
ently unsupportable; it would simply
destroy the stability of the agree-
ment that 8(d) Is designed to pro-
tect. Moreover, viewing this as a mat-
ter of contractual interpretation, it
seems highly unlikely that the Union
would have ever considered such a
clause.
An argument more reasonable sup-

erficially is that the Company might
add to the agreement through uni-
lateral action, but could not subtract
from it. In a sense, of course, the
difference is illusory. A collective bar-
gaining agreement is a compromise
not only between the parties, but of
their past, present, and future goals.
An insurance agreement that covers
particular risks, in a specified way,

pliedly rejects other rLsks, and other
methods. Specifically, a Union may
always oppose insurance plans to
which Its employees contribute, believ-
Ing tht the tax benefits of non-
contributory plans to its members-
and often to the company-in the
long run will outweigh any present
galns. Or, it may believe that it Is
Important to keep insurance benefits
within narrow bounds, so that at the
next negotiating session it will be
able to press more vigorously for
other benefits. In this sense, then,
even "additions" to the insurance
agreement subtract from the basic
compromise that the agreement rep-
resents.
[SERIOUS OBJECTIONS]
Yet even if we were to ignore this

threshold difficulty, there are serious

3 "It [section 8(d) 1 merely provides that
either party to a contract may refuse to
change Its terms or discuss such a chaRlig(
to take effect during the life thereof without
being guilty of an unfair labor practice."
I1 Legilatlve History of the Labor Managge-
ment Relations Act (Taft-Hartley Act) 1947.
at 1625 (remarks of Senator Taft).



objections to pernmitti ase party to
an agreement unilatea to holdout
this type of lnducement to the other.
It creates divisive tersions within the
Union; employees with hazardous oc-
cupations will favor the proposal,
while those with routine tasks will ob-
ject. Whichever way the Union moves,
It loses ground with some part of its
constituency. Union democracy is not
furthered by permitting the Company
to pick the Union apart piece by piece.
The same point may be made where
there are both union and non-union
employeec. If the Union refuses the
benefit, then it may appear, at least
in the short run, to have dlsadvan-
taged its members vis-a-vis non-mem-
bers. Thus it may be forced to sacri-
fice long-term goals to avoid short-
term dissatisfaction.
In the context of this case, where

the Company's tactics seemed so clear-
ly designed to show the employees
that the Union could win them noth-
ing more than the Company was pre-
pared to offer, it is even more ap-
parent that a unilateral offer-over
which the Union may not bargain-
diminishes the rewards and the im-
portance of the bargaining at the
end of the contract period. Thus the
Union's ability to function as a bar-
gaining representative is seriously 1m-

ired. Indeed, such conduct amounts
t a declaration on the part of the
Company that not only the Union,
but the process of collective bargain-
Ing itself may be dispensed with. Cf.
Equitable Life Ins. Co., 133, NLRB
1675, 1693, 49 LRRMI 1070 (1961).
A far more subtle argument on

behalf of the Company concentrates
on the effect the Equitable rule h
on non-Union employees. This line of
thought suggests that the employer
can always grant uinilateral benefits to
non-Union employees. If he were for-
bidden to do so whenever some of the
employees chose a Union as their
bargaining representative, then the
Union would in effect have the ability
to prevent non-Union employees from
making an Independent choice on
benefit. In fact, the argumnt goes,
he would be dexginr the unrepre-
sented employees thelr right to refuse
to be represented by the Union, and
would thus be committing an unfair
labor practice. See § 7, 29 U.S.C.
§ 157 (1964) ("Employees .. . shall also
have the right to refrain from any
or all of such activities. . . .");
§8(a)(1), 29 U.S.C. §158(a)(1) (1964)
(making violations of 1 7 an unfair
labor practice).

lTWO ANSWERS]
There are two answers to th's ar-

gument. Section 8(a)(3), 29 U.S.C.
i 158(a)-(3) (1964), forbldr discrimi-
nation in terms of employment that
disoourage or encourage unioni mem-
bership. Were GE unilaterally to give
only non-Union employees a cash
-bonus, It would be violating the policy
of section 8(a);(3), if Its aim were to
disparage the Union. Under some cir-
cumstances, In fact Its subjective
stte of mind would be wholly irrele-
vant. See Note, Labor Law-The De-
creasing Importance of Employer Mo-
tvation as an Element of 'Unfair
Labor PractIce, 46 North Carolina L.
Rev. 975 (1988). Hence It is not by
any means clear that an employer
may give benefits to non-union em-
ployees whenever he wishes; his free-
dom, and that of the non-union em-
ployees, Is limited by section @(a)'(3).
Moreover, Equitable hardly says

that an employer like GE may not
offer to Increase benefits during the
term of the contract; rather, its
thrust Is that If an employer wishes
to do so, he must be prepared to bar-
gain with the union. The Act can
hardly be read to require less.
GE attempts to distinguish Equit-

able by urging that only section 8
(d) and not a contract provision was
at stake in that case, and the em-
ployer attempted to capitalize on the
dilemma It created for the union.
The first ground Is unconvincing. GE
does not direct us to circumstanices
indicating a desire by the parties to
the collective bargaining agreement
to do more than Invoke the protec-
tions of section 8(d). Indeed, the
Company described the contract lan-
guage as "the standard 8(d) c]ause." 4

4 Title 1, Section 4 of the IUE-GOl: 1955
Pension and Insurance Agreement provided
In p:art

". ., each of the parties voluntarily and
unqualifledly hereby waives any and all rights
to require that the other' party or parties
hereto bargain collectively during the terns
of this Agreement, with respect to any such
subjects or matters Whether or not such mat-
te are covered by this Agreement....
"The Union and Locals agree that, during

the term of this Agreement, there shall be
no atrim, saow4owa, dltd4ow, or other fonr
of at oge wor aripgout ot orco-
ducted In connection with any effort to
induce modifications of or amendnents or
additions to the lnsurance and pensionbenefits provided for by this agreement....-,
Despite the extremely broad language of the

first paragraph, the language of the second-
"to Induce modifications of or amendments
or additions to the lnsurance agreement"-
seems rather clearly to Indicate that the
clause, like section 8(d), was for the benefit
of the party attempting to meintain the status
quo and not the party seeking to unsettle It.
Tin NLRB may Interpret sucii a contract

during the course of an unfair labor prctice



[EQUITABLE CASE]
Although the Trial Examiner found

that GE did not attempt to capitalize
on the IUE's refusal to accept the
personal accident insurance proposal,
this case is not distinguishable from
Equitable. Tlhe employer's attempt to
use the Union's plight to ltr own ad-
vantage was not a determinative fac-
tor there. The dilemma created by an
employer exists whether he uses it
crudely or subtly; it is inherent In a
take-it-or-leave-it bargaining ap-
proach. True, GE did not capltalize
on the Union's refusal; but through
Its enrollmient program late in June,
and by the unavoidable controversy
that the issue itself raised In Union
ranks, the Company was able to profit
from the situation without exploit-
ing it outright. The rationale of the
Board's Equitable rule reaches at least
that far. Once it is clear that the
party who dlsrupts the status quo
cannot rely on section 8(d) to pro-
tect his conduct, then unilateral ac-
tion over a mandatory matter, joined
to a refusal to bargain, represents a
straJghtforward rejection of the col-
lective bargaining principle in fact.
See NLRB v. Katz, 369 U.S. 736, 743,
50 LRRM 2177 (1962).

Lastly, GE urges that since the
Equitable decision was not filed until
1961, it should be found blameless,
since it did not know that its conduct
was proscribed. 5 Of course, it Is also
true that the conduct, although not
yet proscribed, had not been judged
proper either, and indeed, Equitable
Life Insurance Company Itself stands
on the same footing with GE In that
hearing, where the question Is whether the
union waived a statutory safeguard. NLILB
v. C & C Plywood Corp., 385 U.S. 421, 64
LRRM 2065 (1967),

5 GE cites Columbine Beverage Company.
138 NLRB 1297. 51 LRRM 1221 (1962) for the
proposition that It might avoid ai4 unfair
labor practice finding by relying on a pre-
existing NLPJB ruling. In Columbine an em-
ployer refused to bargain with a unit at a
tinie when the NLRB considered the unit
appropriate. After the union filed unfair
labor practice charges, the Board in another
case decided that the unit was not an ap-
propriate one. The NLRB held that since his
conduct was Illegal at the time that it oc-
curred, the employer could not rely on the
later NLRB decision to purge itself, and thus
sustained an unfair labor practice fnding.

Here, however. there was no outstanding
ruling that an employer mlght propose new
terms to a collective bargaining agreement
on a take-it-or-leave-it basis: Equitable, de-
cided a year later, was a case of first im-
pression. More to the point, Columbine merely
held that later decisions would not be a
defense to charges based on law in effect at
the time that the conduct occurred. GE ap-
parently is assuming that the converse prin-
ciple Is necessarlly true-indefensible in logic,
and wlth a nod to Justice Holmes, equally
so in law.

respect. In any event, parties who
maRe a prctce of stretching the
statutory fabric to the breaking point
should not be surprised when the
cloth gives way. Cf. NLRB v. Gissel
Packing Co., Inc., 395 U.S. 575, 620, 71
LRRM 2481 (1969) (condemning
"brinkmanship").
B. Refusal to Furnish itnformation

It is conceded that in the prenego-
tiation period GE was quite cooper-
ative In aiding the Union to secure
information. GE submits that it spent
over $100,000 in fulfilling Union re-
quests. Indeed, in several instances
where the necessary data. was too
costly to obtain, or was unavailable,
GE suggested a substitute, which sub-
stantially satisfied the-Union's needs
without straining the Companiy's re-
sources.
'Once formal negotJations were un-

derway,* however, GE's attitude
changed markedly. A pattern gradual-
ly began to develop in which the
Union would propose a particular
benefit. Company, negotiators would
label it as "astronomical," or "costly,"
and when pressed by the Union for
figures to back up their cost critlc-
isms, would respond with "we talk
level of benefits, not costs."
There were times when the format

changed but the result remained rela-
tively tie same. On occasion, the
Company might suggest one set of
employment security provlslons, which
the Union did not like. When
the Union indicated that it preferred
its proposals to the Company's, the
Company responded that the Union
alternates were too costly. GE refused
to Indicate the cost of Union propos-
als, or how much it was willing to
expend, so that the Union might re-
cast its demands. The following ex-
change is not atypical:
Swire (Union): We are asklng for

an lmprovement In maternity. We
want the Company to pay everything
up to $550, then co-insurance after
that.

Wllils (Company): Something like
that is out of reach. Maternity Is
the most expensive item.
Swire: What does It cost, Sid?
Willis: We talk level of benefits, not

costs.

[TRUITT CASE]
The cases that have dealt with thc

difficult problem of giving meaning
to "bargaining in good faith" are in-
structive. In NLRB v. Truitt Manu-
facturing Co., 351 U.S. 149, 38 LRR-
2042 (1956), the company claimed that



a wage increase of over 2% cents per
hour would put it out of business, but
refused to furnish the Union with any
indication of its financial status. The
Supreme Court, in firding that the
Company had comm.tted an unfair
labor practice, commenced,
"Good-faith bargainig necesriUy re-

quires that claims made by either bev-
gainer should be honest claims. This is
true about an assrted inablity to pay an
increase in wages. If such an argument is
important enough to present in the give
and take of bargining. it is important
enough to require some sor. of proof of ita
accuracy." 351 LS5. at 152-53.
See also NLR]B v. Geo-ga P. Pilling
Son Co., 119 F.2d 32, 8 LRRM 557 (3d
Cir. 1941); NLRB v. Western Wire-
ben'nd Box Co., 356 P.2d 88, 61 LRRM
2218 (9th Cir. 16).
Moreover, It is not always neces-

sary that the Company put the cost
of its proposals in issue, or even re-
fuse Union demnands on the ground
that the- are t co t In.n Sylvrania
Electric Products. Ine. v. NLRB, 358
F.2d 591, 61 LRRMN 2C57 (1st Cr)-
cert. denied, 385 U.S. 852, 63 LRRbi
2236 (1966), the couev decided (with-
out raising the issue of cost justifica-
tions by the company) that pension
and insurance costs (which It labeled
"collateral" issues) should be made
available to the Unionr where it wished
to weigh the value of such plans
against an increase In take-home
pay.6 This is particularly true, of
course, where the Cdmpany contrib-
utes to the plan, thus in effect sub-
sUtuting it for Wages.
The rationale of these opinions

seems obvious; Lf tne pl=pose of col-
lective bargaining is to promote the
"rational exchange of facts and argu-
ments" that wil measrably increase
the chance for am aicae agreement,
then sham discusions in which ur-
substantiated reasons are substituted
for genuine arguments should be an-
athema. See Cox, The Duty/ to Bar-

6 GE argues that a pzo. decision of the
First Circuit. STlvaia E:e c Produets, Inc.
v. NLRB. 291 P.2d 128. 43 T3BSI 2313 (1st Cir.),
cert. denied. 368 U-S. 2M5. 49 LRRV.f 2173
(1961), dented discovery of such inortaation
for a noncontrtbu$yo plan a-d thus demon-
e&rW4 iht tate the lUa w t the
Vt leat, higly UnAOUa. lbfi
Sylvania cuse, howeTer, -2 c;un wae careful
to indlcate that it the Coampny interposed
a cost object-Ion zo a Union proposal-as here
-the Union mght be ent=tled to the cost
figures, citing Trultt. In anl event the second
8ylvania sexprsly dts sed the Stast
almost to the point of exl'zctlon by per-
mitting the Unlon to 4de&?.&d cost intorma-
tion wherever the Union soug-t to weigh the
value of different poes2ie wae-beiefit
packages.

gatin in Good Faith, 71 Harv. L. Rev.
1401 (1058).
[TWO INSTANCES]
The Board anid the Trial Examliner

relied on two specific Instances of re-
fusal to furnish informatlon to sub-
stantiate thelr unfair labor practicecharge. The first was an oral requiest
by the Union on August 24 for the
number of employees with one year,
and with twent years, of service, so
that the Union might determine the
cast of its demand for a fourth week
of vacation for employees with 20 or
more years of service. Carey later
pointed out that this request was In
response to the Company's labellingthe. Union's vacation plan as "astro-
nomical." HUbert, for GE, stated that
-the Company did not have the infor-
matlon; on August 31 Moore respond-ed that GE was discussing "the level
of benefits."
The second refusal to furnish in-

formation relied upon occurred In
8eptember. When the Union, on Sep-
tember 8, sought to evaluate the num-ber of employees who would have ben-
efited from the Company's Income Ex-
tension Aid proposal, had it been In
effect for the past two years. Moore
responded, "Somewhere between zero
and 100 per cent." Later In the month
on September 22, the IUE put this and
other requests for Information in
writing, and submitted them to GE.
Like the original August oral request,
the cost Information the Union want-ed was put In issue by the Company's
repeated references to cost as a justi-
fication for rejecting Union prop ,
or as a reason for preferring Com-
panY plans.7 GE also frequently
couched Its objections to Union de-
mands on the ground of "competi-
tion" thereby implying that the cost
of the IUF proposals was a material
element In Its considerations. See Lo-
cal 5571, United Steelworkers of
America v. NLRB, 401 F.2d 434, 69
LRRM 2196 (D.C. Cir. 1968); NLRB v.
George P. Plling & Son Co., 119 F.2d
32, 8 LRRM 557 (3d Cir. 1941).
[UNION'S LETTER]
The September 22 letter requested

basically five categories of informa-
to: (A) cost per erAployse of pro-

7 For example, on August 31, GE negotiators
re!ected the Union's SUB proposal as "an
expensive Item." but then rofused to value
Its own Income extension and (lEA) pro-
poes because "we haven't figured It out yet,"'
but SUB "would cost a lot more." similar
dlscussions occurred over pensions, Insurance,
wages, and the cost-of-living escalator clause
that the Oompany wanted dropped from the
new contract.



posed insurance benefits; (B) cost per
employee proposed pension benefits;
(C). (D) number of employees likely
to benefit from the Company's Income
extension and (IEA) program; (E)
nunber of employees with 30 or 25
years of continuous service.6 The last
request, like that made orally on Au-
gust 24, was designed to test the Com-
pany's assertion that an extra week of
vacation after 20 years would be too
expensive, and that one after twenty-
five years would be preferable.
Addresslng ourselves first to the

oral request of August 24, GE never
did reply until It answered the same
question, posed under "E," above, af-
ter 'he strike was over. While there Is
some dispute over whether the Union
orally requested the information for
the whole Company or for IUE units
alone, there is no disagreement that
GE had the figures available on a
company-vwide basas.

8 The text of the letter was as follows:
September 22, 1960

Mr. Philip D. Moore, Manager
Employeo Relations Service
General Eectric Company
570 Lexington Avenue
New York 22, New York
Dear Sir:
We have made oral requests several times,

since General Electric announced its contract
proposals on August 30, 1960, for Information
necessary for intelligent bargaining on this
matter. The request were rejected.
In order that we may be In a position to

appraise the cost of your proposals, and to
determine the number of people who mlght
benefit by them, we renew our request for
the following information with respect to the
employees in each of the General Electric bar-
gaining units represented by the Union and
its locals:

A. Cost per employee, anid also for em-
ployee dependents, of each proposed new
insurance benefit, and of each proposed in-
crement In existing benefits, broken dorn into

(1) cents per month premium and
(2) cents per month net cost estimated on

basis of the Company's 1965 experience.
B. Cost in cents per hour per employee of

the proposed Increment In each of the pen-
sion benefIts.

C. Number of employees on the Company's
recall list as of June 30. 1960, for

1) less than 6 months;
2) more than 7 months and less than one

year;
(3) more than one year.
D. Number of employees who have been

recalled since January 1, 1960, and who, prior
to their recall, had been laid off

(1) less than 6 months;
(2) more than 6 months and less than one

year;
(3) more than one year.
E. Number of employees with [following

handwritten to semicolon]
(a) 20 years;
(b) 25 years or more continuous service.
We would appreciate having this lnforma-

tlon without delay.
Very truly yours,

/s/ JAMES B. CAREY
James B. Carey
President

[EMPLOYER'S FAILURE]
Even if we were to assume that the

Union had asked for figures for IUF
units alone, GE's failure to- provide
the information is inexcusable. The
Trial Examiner appropriatcly found
that GE could readily have obtained
the data from local plants, and even
had it been unwilling to do so, it
could, at a minimum, have informed
the Union that it had the informa-
tion available on a company-wide ba-
sis, which the Union probably would
have found just as useful (since GE
indicated that it would put the same
benefits Into effect for all employees,
pursuant to Its uniformity pollcy).
Thus, under the most favorable inter-
pretatlon of the facts, GE's offhand-
ed refusal to submit information on
an issue which it had itself raised,would amount to an unfair labor
practice. This conclusion Is fortifled
by GE's behavior In the prenegotla-tion meetings, when it demonstrated
-that it was capable of providing ln-
formation-indeed even suggestingthat It be provided-in a form dif-ferent from that orlginally desired.
If we were to hold that because the
Information requested did not con-
form precisely to the data In the pos-session of the Company, an employer
*might refuse to provide any data at
all, we would, in our view, be taking a
step backwards, towards incorporat-
Ing all the worst features of the an-
cient common law pleading system
Into our present-day labor negotla-tions. GE seems to suggest that even
an Insignificant variance between the
request and the available Information
would be a complete bar to the Union
-even though it was utterly unaware
of the precise form in which the
Company kept its records, and the
Company refused to enlighten it. In
a day when liberal pleadings, liberal
dlscovery, and modern rules of evi-
dence have largely superseded ancient
formalism, grafting such a pointless
and dysfunctional rule onto negotiat-
ing procedures is clearly out of place.
[RESPONSE TO LETTER]
GE did finally respond to item "E,"

as well as items "C" and "D" in the
Septermber 22 letter, on November 7,
after the strike had been settled and
the contract agreed upon.9 All three

9 The Company also answered with a letter
on September 28, which refused Items A and
B as "'speculative," Indic-ated that C and D
"ewould take some time" and answered that
Iortion of E relatlng to 25 years of service.
but not that for 20 (despite the fact that
the later request had been made orally for
more than a month earlier).



of the requests requ!red that the
Company collecu infornUation from its
local plant managers; GE, however,
waited until October 24 to initiate the
collection p-ocess. Th¢e Company also
claims that mass picketing, violence,
and problems of shuttu g down struck
plants forced it to deay. But, as the
Trial Examiner pointed out, this retzo-
spective explatiaon fails to ex-
plain the in:izal delay of a week, be-
fore the strike began. The Trial Ex-
aminer, who had the opportunity to
observe and evaXiate the testimony,
refused to credit thIs explanation.
Finding that his conclusion (adopted
by the Board) !s supported by sub-
stantial evidence (and Is not vigor-
ously contested by the Company), we
conclude that the Company commit-
ted an unfair labor practice by fall-
ing to provide the Iniormation highly
relevant to the nego:lations, within
a reasonable time. See NLRB v. Fitz-
gerald MilLs Corp., 313 F.2d 260, 52
LRRM 2174 (2d Cdr.). cert. denied 375
U.S. 834, 54 LRRMN 23;2 (1963); Utica
Observer D!spatcb, Inc.. 111 NLRB 58,
35 LRRM 1 enforced 229 F.2d 575,
37 LRRM 2441 (2d Cir. 196); Reed &
Prince M!f. Co., 96 NLRB 850 28
LRRM 1608, enforced 205 F.2d 13i, 32
LRRM 2225 (1st Cir.), cert. denied 346
U.S. 887. 33 LRRM 2133 (1953). See
also section 10(e), 2: US.C. * 160(e)
(1964); UIversal Camera Corp. v.
NLRB, 340 US. 474, 27 LRRM 2373
(1951) (Frnkfurter, J.).
Itemns A and B, mentloned in the

September 22 letter--te estimated
per employee pens.-on and insurance
data-were never provided by the
Company. I. in-<sted thlat it was not
legally required to disclose the cost
of fringe beneIts to it, and that in
any case the information was so
"purely specula"4ve" -hat compiling it
would be both bardensome and value-
less. The first contenzton seems clear-
ly wrong. In order fo: the Union to
assess properly the Company's objec-
tions to some of its proposals, and
to understand which of GE's objec-
tions to cost were &oundly based, the
IU) had to have the basic data on
which to make Informed choices.
A union' weighnig wages against

beznefits, or one form of benefit
against another, should receive an-
swers to its gen-une non-burdensome
requests for cost ino.ormatlon. If the
Union were denied such data, It would
be unable to ba-garain ntelligently, and
arrive at sensib'e and reasoned deci-
sions, part;Culariy thletse involving re-
allocation of lbeneflts within GE's
cost framework. Ev.en the first Syl-

vanhl decison indicated that wuen
the employer (as here) puts oost In
Issue, or the discussion involves a con-
tributy plan (as here), thei Union
may be entitled to cost Inforniation.
See also note 6, supra.
[FUIRTHER CONTENTION]
The Company further urges that

since the Trial Examiner found thut
some of the information would liave
been difficult or expensive to obtain
In the form requested, It need not
have provided it. But GE had most of
the information in some form that
would have been useful to the Union,
and easily could have either present-
ed it in that form, or at least ad-
vised the Union that it had other
relevant Information (like the C D,
and E data) available. The objecion
is unavaillng.
The last major claim Is that future

pension and insurance costs were
"purely speculative" and only "edu-
cated guesses." The difficulty with
this stand Is that it would excuse the
Company from furnishing virtually
all information of which it was not
absolutely certaln. In bargaining, as
In most other circumstances, it is the
use to which the information Is put
that should determine the degree of
accuracy that Is required. The root
question, as posed In the second Syl-
vania case, Is whether the data
"would significantly aid In the bar-
gaining process." 358 F.2d at 592.
There can be no question that the
information available :iould have as-
slsted the Union here; GE commit-
ted an unfair labor practice In with-
holding It 10
C. Bargaining Directly with Locals
As we have pointed out above GE

and the IUE had a consistent paitern
of national negotiations for over ten
years before. the 1960 strike. There
can be little doubt. that the Board's
finding that GE recognized and dealt
with the IUE-GE Conference Board
as representative of all IUE locals
was both supported by substantial evi-
dence and correct.1L

10 A last claim, like that made in the take-
It-or-leave-it personal accident Insurance un-
fair labor practice, Is that bad faith could
not be found -since OR under then-existing
precedents could not have kr.own that Its
conduct would be found wanting. It deserves
the same reply. What has been said should
indicate that GE's reliance on the first Syl-
vania case Is misplaced, partic'xa.ly where
the Union's need was clear, and the Com-
pany's refusal not attributable to a legitlimate
concern other than doing the minimum that
the law required.

11 At Loutsvllie, Waterford, and Bridgeville,
the IUE itself was certified as the bargaining
agent; at Scheuectady, Syracuse, Lynn, anid



Once the strike was Imminent, how-
ever, GE abandoned this pattern and
dealt separately with several of the
IUE locals. On September 29, GE noti-
fied the IUE at their bargaining meet-
Ing that after October 1, it would
consider Its contractual obligations
at an end; it would continue current
wages, benefits, and seniority, but such
union-related matters as dues check-
off, grievance Ume pay and sb'per-
seniority for union officials, would
have to be "considered."
That same day, however, GE head-

quarters authorized their local Em-
ployr.ent Relations Manager, A. C.
Stevens, In Schenectady to offer more
to the looal there than had been of-
fered to the national negotiators, if
Schenectady Local 301 stayed at work.
Specifically, all the union-related pro-
visions of the old contract-dues
checkoff and the like-were to re-
main in effect, while at the national
level, GE had committed itself only to
"consider" them. On October 4, Stev-
ens wrote to Leo Jandrean, Local
301's business a6,ent, stating:
"We agree to extend to you protection of

the recent contract, including grievance
machinery, protection covering working
conditions, seniority prices wage rates,
and any other condition of employment
recited in the contract. Current cost-of-
living adders will remain in effect. We will
continue union representation recognition
as presently constituted and all the above
will remain in effect so long as we are not
on strike."
On the same day, the local Employee
Relations Manager at Pittsfield made
a similar offer, containing the same
truce conditions, which was broadly
publicized.12 The WIE then filed an
unfair labor practice charge, based
on the offers to the locals. Several
days later (about October 10), GE
offered the same terms to the na-
tional negotiators.
[PROPOSAL TO LOCAL]
On the day the Company made its

Schenectady-Pittsfield terms available
to the IUE generally, the Lynn, Mas-
sachusetts Employment Relations
Manager, Robert Burns, wrote to Lynn
Pittsfield, Individual locals were certified.
However, by reason of consistent past practice.
GE was obliged to treat the IUE-GE Confer-
ence Board as the representative of all.

12 GE claimed that the Pittsfield Local Ini-
tiated the discussion of truce terms. The
Trial Examiner, who had the opportunity to
observe the witnesses, disbelieved this testi-
niony, and the Board sustained him. We are
unable to say that his findlng is unsupported
by substaiitial evidence; In any case, It should
not matter who initiates the dealing. See
MIedo Photo Supply Corp. v. NLRB, 321 U.S.
678, 683, 14 LRRM 581 (1944).

Local 201's Business Agent, and pro-
posed:

. . we meet to work out a memoran-
dum of intent which would re-establish
for all employees represented by Local 201
all of the provisions which were In the
contract ... which . .. would go Into effect
when Local 201 termlnates the strike in
Lynn while contract negotiations con-
tinue."
At Waterford, a similar proposal was
made to the local Business Agent
and union members were telephoned
by their foremen and urged to con-
vince their local officers to accept
the return to work proposal.
At Louisville, Kentucky, the Em-

ployee Relations Manager forwarded
a copy of the Company's October 10
proposal along with a noncommittal
letter to the Local Business Agent in-
dicating that the copy mlght be "help-
ful" in removing the "confusion" over
how employees might return to work.
The Bridgeville, Pennsylvania Em-
ployee Relations Manager also for-
warded a copy of the proposal, but he
in addition added that he was
"...suggesting it to you and other Local

640 officials as a means of permitting local
members to return to their jobs and to
continue to earn their wages, until a set-
tlement agreement is reached."
At Syracuse, In a phone conversa-

tion between the Local President and
the Union Relations Manager, the
Manager not only suggested accepting
the terms now offered to the IUE
nationally, but indicated that the
President and several other Syracuse
employees could have their alleged
strike misconduct suspensions lifted
If they returned to work.
[UNFAIR PRACTICE]
The Trial Examiner and the Board

agreed that In each Instance GE com-
mitted an unfair labor practice when
It went behind the backs of the na-
tional negotiators and offered separate
peace settlements to locals. Medo
Photo Supply Corp. v. NLRB, 321 U.S.
678, 14 LRRM 581 (1944) sustains this
conclusion. In Medo, several employees
who appeared to represent a majority
met with their employer to express
their dissatisfaction with the union
representing them. They offered to
abandon it if their wages were In-
creased. When the Employer treated
with the dissenting employees, the
Court held, he violated section 9(a)
of the Act, 29 U.S.C. 1 159(a) (Bar-
gaining representatives of the union
are "exclusive"). Therefore, he com-
mitted unfair labor practices under
sections 8 (a) (1) and 8 (a) (5), 29 U.S.C.



§§158(a) (1), 158(a) (5) (1964). Medo
instructs that it does not matter
who initiates the by-passing of the
bargaining representatives. 321 U.S.
at 683. Subsequent cases appear to
have applied the doctrine even where
the offer to the local or to the em-
ployees was no better than that made
to the bargainlng representative. See,
e.g., Independent Stave Co. v. NLRB,
352 F.2d 553, 60 LRR.N 2408 (8th Cir.
1965), cert. denied, 384 U.S. 982, 62
LRRM 2231 (1966) (by implication).
We have, under similar circumstances,
condemned efforts by an employer to
take a matter up with his employees,
where their bargaining representative
had already taken a stand on the
matter. Utica Observer-Dispatch v.
NLRB, 229 F.2d 575, 37 LRRM 2441
(1956). But cf. NLRB v. Penokee
Veneer Co., 168 F.2d 868, 22 LRRM
2254 (7th Cir. 1948).
The terms offered at Schenectady

and Pittsfield were in fact better
than those made available to the na-
tional negotiators. There can be no
question but that such offers clash
with the Medo rationale, for they cut
deeply into the Acts command that
bargaining representatives be "ex-
clusive." See I 6'(a), 29 U.S.C. § 159
(a) (1964). The Company's claim that
it had to "clarify" its position to the
Schenectady management so that
they would know what terms to ef-
fectuate if the local there came to
work ignores the fact that it was
the Company's vagueness on return
to work provisions that caused the
need for clarification. In any case, the
additional union-related terms should
have been offered to the national
negotiators for their consideration
before - or at least at the same time
that-they were given to the locals;
yet GE waited until the Union had
filed an unfair labor practice charge
to do so. We agree wvith the Board
that GE committed an unfair labor
practice by failing to respect the
IUE-GE Conference Board's status as
exclusive bargaining representative.
[OTHER PROPOSALS]
The other proposals complained of

occurred after October 10, and so
there is no question (with the possible
exception of Syracuse) of offering
more to the local than to the na-
tional negotiators. Yet, as we have
suggested, this factor cannot be dis-
positive. The vice that Medo sought
to avoid was the practice of under-
mining the autliority of the union's
bargaining representatives through di-
rect dealings with the locals or em-

ployees they represented. Such tactics
are Inherently divisive; they make
negotiations difficult and uncertain;
they subvert the cooperation necessary
to sustain a responsible and meaning-
ful union leadership. The evil, then,
is not in offering more. It Is in the
offer itself.
At Lynn and Waterford it is clear

that the employment managers were
proposing that they and the local
make a separate settlement. At Lynn,
GE even offered a separate "letter of
intent." Bridgeville Is similar, and
though the evidence is not so strong,
the Board might reasonably have
found that the manager there was
suggesting an independent settlement.
The offers of reinstatement at Syra-
cuse place that proposal as well In the
forbidden category, for they Indicate
that an individual settlement was
being held out to the local.
At Louisville, however, the only

indicia the Board relies on pointing
to a separate agreement, or to treat-
ing separately with the local, Is the
fact that the letter was addressed to
the local's president. A fair reading
of the brief misslve, however, fails to
disclose that It had anything more
than an informational purpose, giv-
ing the content of the proposal made
at the national level previously. The
basic distinction Is between attempt-
ing to reach a separate settlement
with the local-as at Schenectady-
and keeping the local informed of
Company positions. In clrcumstances
such as these, the Interest In free
speech and informed choice must pre-
vail over the slight posstbility that the
representatives' positions might be
undermined, and thus we believe the
Board's finding is unsupported by
substantial evidence. See NLRB v.
Penokee Veneer Co., 168 F.2d 868, 22
LRRM 2254 (7th Cir. 1948). Cf. Linn
v. United Plant Guard Workers of
America, 383 U.S. 53, 62, 61 LRRM
2345 (1966) (favoring "uninhibited,
robust" debate).
V. Overall Failure to Bargain in Good
Faith
We now approach the most trouble-

some and most vigorously contested
of the charges. In addition to the
three specific unfair labor practices,
GE Is also charged with an overall
failure to bargain in good faith, com-
pounded like a mosaic of many pieces,
but depending not on any one alone.
They are together to be understood
to comprise the "totality of the cir-
cumstances." Despite my brother
Friendly's distaste for the term, past
decisions have indeed emphasized



that good faith-or lack of it-must
In the absence of a per se violation
depend upon a factual determination
based on the overall conduct of the
party charged. See NLRB v. Insurance
Agents' Union 361 U.S. 477, 498, 45
L RRM 2704 (1960); NL1XB V. Truitt
Mfg. Co., 351 U.S. 149, 38 LRRM 2042
(1956). The Board can hardly be fault-
ed for resting its finding on a ground
that the Supreme Court has man-
dated. Certain specific practices, such
as lmlaking unilateral changes in work-
ing conditlons during bargaining, can
be found to constitute per se viola-
tions of the duty to bargain, since
they constitute a "refusal to nego-
tiate In fact." See NLRB v. Katz, 369
U.S. 736, 743, 50 LRRM 2177 (1962).
When such conduct is present, the
Board need make no finding that the
totality of the party's conduct mani-
fests bad fith; the practice Itself Is
conclusive on that Issue.
The Board, however, chose to find

an overall failure of good faith bar-
gaining in GE's conduct. Specifically,
the Board found that GE's bargain-
Ing stance and conduct, considered
as a whole, were d'-signed to derogate
the Union In the eyes of Its members
and the public at large. This plan had
two major facets: first, a take-it-or-
leave-it approach ("firm, fair offer")
to negotiations in general which em-
phasized both the powerlessness and
uselessness of the Union to its mem-
bers, and second, a comn'unications
program that pictured the Company
as the true defender of the employ-
ees' interests, further denigrating
the Union, and sharply curbing the
Company's ability to change its own
position.
[BOARD'S POSITION]
The Board relies both on the unfair

labor practices already discussed and
on several other specific Instances to
show that GE had developed a pat-
tern of conduct inconsistent with good
faith bargaining. It points to GE's
proposed personal accident insurance
proposal on a take-it-or-leave-it ba-
sis a, an example of an attempt to
bypass the Union, and an attempt
to disparage its Importance and use-
fulness in the eyes of its members.
GE's response to this is that the
Equitable case had not been decided
In 1960. Therefore, it argues, Its ac-
tions were based on a "justifiable be-
lief" In the'state of the law at that
tlme and cannot support the view
that the Company was motivated by
bad faith.
This reasoning overlooks the pril-

ciple that acts not in themselves un-
fair labor practices may support an
Inference that a party Is acting In
bad faith. See NLRB v. Insurance
Agents' Union, 361 U.S. 477, 500, 45
LRRM 2704 (190) (FrankfUrter, J,.
concurring). While GE may have be-
lieved that It was acting within Its
"rights" In offering a take-It-or-
leave-it proposal, doing so may still
be some evidence of lack of good faith.
Here there was no substantial justifi-
catlon offered for refusing to discuss
the matter, other than a niggling-
and Incorrect-vIew of the contract
and the statute. Cf. NLRB v. Reed &
Prince Mfg. Co., 205 F.2d 131, 32 LRRM
2225 (1st Cir.) (Magruder, J.) ("must
make some reasonable effort in som"
direction"), cert. denied 346 U.S. 887,
33 LRRM 2133 (1953). Given the ef-
fects of take-it-or-leave-It proposals
on the Union, already set forth In
our review of the specific unfair labor
pradt!ce charges, the Board could ap-
propriately Infer the presence of anti-
Union animus and In conjunction
with other simhar conduct could rea-
sonably ciscern a pattern of illegal
activity designed primarily to sub-
vert the Union.
We have already discussed at length

the Company's failure to furnish in-
formation. As In the Instance of the
personal accident insurance proposal,
GE's attitude on information was
characterized by a pettifogging Insis-
tence on doing not one whit more
than the law absolutely required, an
Insistence that eventually straved
over Into doing considerably less. GE's
conduct, as the Board's opinion points
out was all of a piece. It negotiated,
to {he greatest possible extent, by ig-
noring the legitimacy and relevance
of the Union's position as statutory
representative of Its members. Thus
It Is hardly surprisng that IUE re-
quests for information were met (at
least once negotiations had begun)
with less than enthusiasm, for they
reflected the Union's contrary belief
that it had to know the worth of the
Company proposals in order to evalu-
ate them for ts members.
{EMPLOYER'S RELUCTANCE]
GE's reluctance to part with Infor-

nmation was not limited to the spe-
cific Instances complained of as an
unfair labor practice. The record dis-
closes that even before the general
reopening of negotiations, GE dis-
played a patronizing attitude towards
Union negotiators Inconsistent with
a genuine desire to reach a mutually
satisfactory accord. During the early



meetings devoted to employment se-
curity, GE's responses to the Union's
detailed proposals were vague and
uninformative, hardly calculated to
apprise the IUE of GE's stand on any
of the matters about which it wanted
to negotiate. When the Union fin-
lshed presenting its plan, GE,. Instead
of offering counter-proposals, or com-
menting specifically on the IUE's sug-
gestions, offered a prepared lecture
series on the general causes of econ-
omic instability a response not at all
designed to eni ghten the Union on
specific bargainable matters. This im-
pression is reinforced by Moore's con-
sistent refusal to permit the lectur-
Ing Employee Relations Managers to
answer specific Union Inquiries.
More crucial, perhaps, was the Com-

pany's persistent refusal, after publi-
cizing its proposal, to estimate not
only the cost of components of its of-
fer, but the total size of the wage-
benef.it package it would consider rea-
sonable. Responses such as "lt hasn't
occurred yet" were interposed when
IUE negotiators asked for estimates
of the GE offer; yet the trial exam-
lner found (as GE's bargalning phi-
losophy required) that considerable
cost studies had In. fact been made,
which have been of substantial assis-
tance to the Union. Without an esti-
mate of the ovtrall size of GE'.- offer,
the Union was hamstrung in its ef-
forts to decide which substitutions
were reasonable, whether to press for
more total benefits, or how much re-
distribution could be accomplished
within GE's cost framework.
In addition to its reluctance to

make meaningful cost disclosures, GE
occasionally took untenable and un-
reasonable positions and then defend-
ed them, with no apparent purpose
other than to avoid yielding to the
Union. The most flagrant example oc-
curred in setting the date for the
beginning of pension and insurance
benefits. As indicated In our opening
discussion of the negotiating back-
ground, GE vacillated back and forth,
chose inconsistent and confusing ex-
planations at random, interposed some
lnconsequentiaj attempts to Pass
the problem off with banter, anfti-
nally settled by characterizing the
(:ate It had chosen as "appropriate."
See note 2 supra, and accompanying
text. Certainly, GE could insist on any
dates that it desired-but its manner
of responding to Union inquiries re-
flected its philosophy of "bargaining."
When the last act was virtually

played out and it had become ap-
parent that the Union would lhave

to end its abortive strike and oon-
cede to GE's terms, the Company con-
tinued to dlsplay a stlff and unbend-
ing patriarchal posture hardly con-
slstent with "common willingness
among the parties to discuss freely
and fully their respective claims and
demands and, when these are. op-
posed,At justify them on reason."
NLRB v. George P. Pilling & Son Co.,
119 F.2d 32, 37, 8 LRRM 557 (3d Cir.
1941). With the Union, as it were,
"on the ropes," the Company lnslsted
that IUE choose the options that it
preferred, and assent to the contract
unconditionally, without ever seeing
the final contract language. When
the Union protested that the
memorandum proposed for Its signa-
ture was too vague, the Company re-
fused to submit more definite lan-
guage. Four days later, the Union
capitulated completely and signed the
short form memorandum, st with-
out having seen the final contract to
which it was agreeing.
(NOTION REJECTED]
In a similar vein the Company re-

jected the notion of a bilateral strike
settlement agreement. Instead, it prof-
fered a unilateral "letter of Intent."
While again, it is true GE did not
have to sign a joint settlement agree-
ment, it gave no reason for refusing
to do so (other than that this had
been Its past practice). The Board
mlght reasonably infer that Its prime
purpose was to avoid recogning the
Union's status as bargaining repre-
sentative of the striking employees,
and not to further any legitimate
business aim.
GE argues forcefully that it made

so many concessions In the course of
negotiations - concessions which
under section 8(d), it was not obliged
to make-that its good faith and the
absence of a take-it-or-leave-it at-
titude were conclusively proven, de-
spite any contrary indicia on which
the Trial Examiner and the Board
rely. The dissent proceeds under the
misapprehension that we consider lack
of major concessions as evidence of
bad faith. Rather, we discuss them
only because while the absence of con-
cessions would not prove bad faith,
their presence would, as GE claims,
raise a strong inference of good- faith.
On close examination, however, few
of the alleged concessions turn out
to have a great deal of substance.
Its offer of a wage reopener accom-
panied its original proposal; the op-
tion to choose a vacation instead of
a wage increase was Included over



the Union's objections (at least dur-
ing the negotiating meetings), and
changes In the Pension Plan were
more in the nature of clarifications
than actual shifts in positlon, or in
any case lrvolved issues of quite
minor significance.13
The C om p a n y ' s stand, however,

would be utterly inexplicable without
the background of its publicity pro-
gram. Only when viewed in that con-
text does it become meaningful. We
have already indlcated that one of the
central tenets of "the Boulware ap-
proach" is that the "product" or
"firm, fair offer" must be marketed
vigorously to the "consumers" or em-
ployees, to convince them that the
Company, and not the Union, Is their
true representative. GE, the Trial
Examiner found, chose to rely "en-
tirely" on its communications pro-
gram to the virtual exclusion of gen-
uine negotiations, which it sought to
evade by any means possible. Bypass-
ing the national negotiators In favor
of direct settlement dealings with
employees and local officials forms
another consistent thr,aad In this pat-
tern. The aim, in a word, was to deal
with the Union through the employees,
rather than wihn the employees
through the Unlon.
[EMPLOYER'S ATTITUDE]
The Company's refusal to withhold

publicizing its offer until the Union
had had an opportunity to propose
suggested modifications is indicative
of this attitude. Here two interests
diverged. The command of the Boul-
ware approach was clear; employees
and the general public must be bar-
raged with communications that em-
phasized the generosity of the offer,
and restated the firmness of GE's
position. A genuine desire to reach a
13 For example, to describe the reduction

in Union representatives' pension contribu-
tions as a "concession" as the dissenit urges,
seems Inappropriate. GE simply indicated that
it would conform its deductions to the actual
1960 actuarial estlmates, rather than the
higher (and by 1960 Incorrect) 1955 assump-
lIon.
As to "yielding" on Exclusion K, the Com-

pany, In response to a Union request, re-
vealet that it had already revised its health
insurance proposal to provide payments to
enr ployees ilnsured under other contributory
group medical coverage. MAore simply put, the
Company, on its own motion (or possibly,
although not certainly, in response to a prior
union inquiry of September 20) decided that
GE employees who paid full premiums on
both GE a;nd other contributory aroup pIans
slould not be required to forego their OE
benefits. Those whose spouse, for example.
-ecelsed family coveragi under a plan paid
. part by another employer, wouild still re-
ceive nothing under the GE plan. With all
due respect, the characterization "minior"
sIll seems appropriate.

mutual accommodation might, on the
other hand, have called for GE to
await Union coniments before taking
a stand from which it would be dif-
ficult to retreat. GE hardly hesitated.
It released the offer the next day,
without waiting for Union comments
on specific portions.14
The most telling effect of GE's mar-

keting campaign was not on the Un-
ion, but on GE itself. Having told its
employees that it had made a "firm,
fair offer," that there was "nothing
more to come," and that it would not
change its position in the face of
"'threats" or a strike, GE had In ef-
fect rested all on the expectation
that it could institute its offer with-
out significant modification. Properly
viewed, then, its communications ap-
proach determined its take-it-or-
eave-it bargaining strategy. Each was
the natural complement of the oth-
er; if either were substantially
changed, the other would in all prob-
abilWy have to be modified as well.
It is only in this context that GE's
incomprehensible insistence on a Jani-
uary 1 starting date for the pension
benefits and the "explanations" that
followed it, can be understood.
[PRE-STRIKE MEETING]
All this was brought into the open

during the September 28 meeting.
Virtually on the eve of the strike,
Union negotiators were searching for
a way to save face by reconstituting
their SUB proposal within the out-
lines of the Company's costs. Far
from being frivolous as the dissent
seems to suggest, snich last minute at-
tempts at compromise are the stuff
of which lasting accomodations and
productive labor-management rela-
tions are made. The substance of the
Company's response to this effort was
well put by their chief negotiator,
Philip Moore:

* "After all our month of bargaining and
14 GE claims that the IUE first released the

Company offer to its members. Eixamining
the basis for this claim, we find It I1isub-
stantial. First, the IUE releases occurred only
after GE announced that it would not
delay publication of its offer, but would
give It to the media the next mornilng.
Augtust 31. Second, both the instances relle(l
upon Involved Incidental mimeographed flyers.
one of which stated that it was not to 1be
released until after 4 P.M. August 30. ni vln
viewed against the Company's coordinated.
massive campaign, both instinces appe:r tun-
plannied and Inconsequential. For example.
a typical employee at some of the largtr
plaRnts -eceived over 100 written ComPll':v
communications duiring Septemnber and Oc-
tober. On many days he was subjected tW
two, and sometimes three or four GE inC-
sages, not lncluding oral discussions anld
meetings with Company supervisors.



after telling the employees before they
went to vote that this is it, we would look
ridiulou.s to change it at this late date;
and secoiidly the answer is no."
The Company, having created a view
of the bargaining process that ad-
mitted of no compromilse, was trap-
ped by its own creation.15 It could
no longer seek peace without total
victory, for it had by its own words
and actions branded any compromise
a defeat.

[CONTENTION]
GE urges that section 8(c), 29 U.S.C.

1158(c) (1964) prohibits the Board
from considering its publicity efforts
in passing on the legality of its bar-
gaining conduct. The section reads:
"(c) The expressing of any views argu-

mert, or opinion, or the dissemination
thereof, whether in written, printed,
graphic, or v1sual form, shall not consti-
tute or be evidence of an unfair labor
practice under any of the provisions of
this subchapter, if such expression con-
tains no -threat of reprisal or force or
promise of benefit."
GE would have us read that section
as a bar to the Board's use of any
communications, in any manner, un-
less the communication itself con-
tained a threat or a promise of bene-
fit. The legi'lative history, past de-
cisions, and the logic of the statutory
franmework, however, indicate a con-
trary conielusion.
The bald prohibltion of section 8(c).

invited comnment when it was en-
acted, as well as later. Seniator Taft
replied to some of the criticism of the
bill that bears his name:

"It should be noted that this subsection
is limited to 'views, arguments, or opinions'
and does not cover instructions, directions,
or other statements that would ordinarily
be deemed relevant and admissible in
courts of law." I Legislative History of the
LMRA 1947, at 1541.
The key word is "relevant." The evil
at which the section was aimed w"s
the alleged practice of the Board In
inferring the existence of an unfair
labor practice from a totally unrelat-
ed speech or opinion delivered by an
employer. Senator Taft later indicated,
for example, in the context of a sec-

15 Sinilarly, GE's insistence on putting its
gersion and wage benefit porposals hito elfect
ferore the IU1 agreed to them. or the old

contract was at an end (contrary to prior
practice) dovetalied with Its conimtmnicationis
progr'ran. since its politcy of uinifornmity meant
thlt It intenided firmly to see that union
members would receive thie saine athd no
miiore. This is but one niore examiple of how
a polley such as un tformity. inunocent In anid
of itseif, can in conitext become a vital part
of an Ille-,al overall patterni of conduct.

tion 8(a) (3) discrimJna.tory firing,
that prior statements of the em-
ployer would have to be shown to
"tie in" with the specific unfair labor
practice. I Legislative History of the
LMRA 1947, at 1545. Later references
to the section described the riarred
statements as those which were "sev-
erable or unrelated," and "irrelevant
or immaterial." II Legislative History
of the LMRA 1947, at 429 (Senate
Report), 549 Clouse Conference Re-
port). The objective of 8(c) then, was
to Impose a rule of relevancy on the
Board in evaluating the legality of
statements by parties to a labor dis-
pute.', Its purpose was hardly to
elJminate all communications from
the Board's purview, for to do so
would be to emasculate a statute
whose structure depends heavily on
evaluation of motive and intent. See
e.g., I1 8(a) (1), 8(a) (3), 8(a) (5).

[OTHER CASES]
The cases have largely supported

this view. The Board may rely on
communications to establish discrim-
inatory treatment in violation of sec-
tions 8fa)(3) and 8(a)(1). See NLRB
v. Lipman Bros., Inc., 355 F.2d 15, 61
LRRM 2193 (1st Cir. 1966); Hendrix
Mfg. Co. v. NLRB, 321 F.2d 100, 53
LRRM 2831 (5th Cir. 1963). Employer
communications were used to evalu-
ate the presence of a state of mind
inconsistent witl the obligation to
bargain in good faith in NLRB v.
Fitzgerald Mills Corp., 313 F.2d 260,
268, 52 I.RRM 2174 (2d Cir.), cert. de-
nied, 375 U.S. 834, 54 LRRM 2312
(1963); and NLRB v. Herman Sausage
Co., 275 F.2d 220, 45 LRRhI 2829 (5th
Cir. 1960).
While it is clear that the Board is

not to control the substantive terms
of a collective bargaining contract,
nonetheless the parties must do more
than meet.'7 Our brother Friendly

I t See Linn v. Plant Guard Workers, 333
U.S. 53. 62 n. 5, 61 LRRNI 2345 (1986):

'"The wording of the statute indicates. how-
ever, that §8(c) was not designed to serve
this Interest by immunizing all statements
made in the course of- a labor controversy.

* S *

It 1i mrnre likely that Congre adopted thi3
section for a narrower purpose. i.e., to pre-
vent the Board from attributing anti-union
motive (sic] to an employer on the basis of
his past statements." iCitations omitted.]
Congress may also have been concerned with
the Board's "captive audience"' doctrine, by
which employer speeches dutring working timie
were found to be unfair labor practices. See
Casexuote, 57 Mich. L. Rev. 615 (1959). That
p-oblem. of course, is not present here, and
suipports our view of the restrictive scope
of sectioni 8(c).

17 Tlhus we find no groutnd for disagiee-
menit with the portion of Juidge Bur-er's
dimsent in Uilited Steelworkers of America% v.



makes much of the point that Gen-
eral Electrlc did bargain and reach
an "agreement" with the Union. He
says that prior 8(a) (5) cases demand-
ed nothing less than a showing of no
such desire to reach an agreement,
and opines that without such a "defi-
nite standard" an 8(a) (5) violation
may not be made out. Some cases
have indeed spoken of the evil of a
"desire not to reach an agreement
with the Union" as crucial. While the
dissenting opinion cites NLRB v. Reed
& Prince Mfg. Co., 205 F.2d 131, 134,
32 LRRM 2225 (lst Cir.), cert. denied,
346 U.S. 887, 33 LRRM 2133 (1953),
for that authority, we hasten to note
that .iudge Magruder was careful In
his opinion not to be misled, as our
dissenting brother appears to be, by
words that seem on the surface quite
simple but in practice require a hgh-
ly pragmnatic and individualized in-
terpretation. Judge Magruder did not
suggest that "desire not to reach an
agreement" could be found, as the
dissent suggests, by a clearly delineat-
ed series of steps XI, X 2, X3, taken
to "point Y, pills a number of addi-
tional items, Z l, Z , Z 3." Far from
being a devotee of the new math,
he would have agreed with Learned
Hand that numbers, even more than
words, "are utterly inadequate to deal
with the fantastically multiform occa-
sions which come up in human life."
In the case before Judge Magruder,
Reed & Prince submitted a woefully
inadequate and demeaning "offer" of a
contract. Presumably, the Union could
have seen no alternative but to
accept it, and had it done so, our
brother Friendly would have held that
the Company bargained with a "de-
slre to reach an agreement." and thus
had not violated the proscriptions of
§ 8(a) (5). Judge Magruder, on the
other hand, said that the "employer
is obliged to make some reasonable
effort in sonme direction to compose
his differences with the union, if 18
(a) (5) Is to be read as imposing any
substantial obligation at all." 205 F.2d
at 135, 32 LRRM 2225. His point, of
course, was that "desire to reach
agreement" may mean different
things to different people, but In the
context of a meaningful and pur-
poseful reading of section 8(a) (5) it
must mean more than a vril!ingness
to sign a piece of paper. The statute

I

NLRB. 390 F.2d 846, 67 LRRM2%l 2450 (D.C. Cir.
1907), cert. denied. 391 U.S. 904, 68 LIRRM
2097 (1968), cited by our brother Frieildiy.
Indeed, we are scmewhat perplexed at thle
utiusually heatvy reliance our disseiiingtbrother places on a dissenting opinion. The
author of that opinion is now the Chiief
Justice of the United States.

does not say that any "agreewrent"
reached will validate whatever tactics
have been employed to exact it. To
imply such a Congressionial nurpose
would be to encourage parties
to make their violatlon so blatant
that it would be impossible for the
other side to continue to exlst with-
out signing. Instead the statute clear-
ly contemplates that to the end of
encouraging productive bargaining,
the parties must make "a serious ef-
fort to resolve differences and reach
a common ground." NLRB v. Insur-
ance Agents' Int'l Union, 361 U.S.
477, 486, 487, 488, 45 LRRM 2705 (1960),
an effort inconsistent with a "pre-
determined resolve not to budge from
an initial position." NLRB v. Truitt
Mfg. Co., 351 U.S. 149, 154-55, 33
LRRM 2O4M (1956) (Frankfurter, J.,
concurring). These are not simple
tests; they will not be resolved by
formular incantations. Sadly, neither
will they be so precise that one will
always know the exact limits of what
is allowed, and what forbidden-but
this is a problem hardly unknown In
the law or to judges. The difficulty
here, however, arises out of the her-
culean task of leglslating a state of
mind. Congress has ordered the Board
-and this court-to effectuate its
policy of encouraging good faith bar-
gaining, and not to avoid it because
the mandate is difficult to apply. The
Board has done just that. And, on
the basis of substantial evidence we
agree. A pattern of conduct by which
one party makes it virtually impos-
sible for him to respond to the other
-knowing that he is doIng so delib-
erately-should be condemned by the
same rationale that prohibits "going
through the motions' with a "pre-
dIetermined resolve not to budge from
an initial position." See NLRB v.
Truitt Mfg. Co., supra (concurring
opinion).
The employer who leaves for a long

vacation, giving his negotiator in-
structlons not to budge is no different
from the employer who remains on
the scene and commands the same
behavior daily. Cf. Cox, The Duty to
Bargain in CG½od Faith. 71 Harv. L.
Rev. 1401, 1418 & n. 61 (1958). We
are assumed to intend the natural
and probable consequences of our acts.
[NOVEL POSITION]
The Company and the dissenting

opinion seem to take the novel posi-
tion that the holding in Insurance
Agents'-that the Board might not
forbid a partlal strike during bar-
gaining-ousts the Board's control



over bargaining tactics. But In NLRB
v. Katz, 369 U.S. 736, 50 LItRM 2177
(1962), the Court held that at least
one tactic-instituiting unilateral
changes during bargaining-was for-
bidden, for it put a bargainable topic
outside the reach of the bargaining
process. GE has done no less; it has,
if anything, done more. By Its com-
nmunications and bargaining strategy
it in effect painted itself into a cor-
ner on all bargainable matters.
In order to avoid any misunder-

standing of our holding, some addi-
tional discussion is In order. We do
not today hold that an employer may
not communicate with his employees*
during negotiations. Lor are we de-
ciding that the "best offer first" bar-
gaining technique is forbidden. More-
over, we do not require an employer
to engage in "auction bargaining,"
or, as the dissent seems to suggest,
comper him to make concessions, "mi-
nor" or otherwise. See p. 44, supra.
Our dissenting brother's peroration

conjures up the dark spectre that we
have taken a "portentous step"-which
"'contains seeds of danger for
unions' " a swell as employers. This
picturesque characterization is unfor-
tunate for it is a scare-phrase which
tends to distract from the facts In
this case. It paints over with a broad
stroke the care we have taken to spell
out the bounds of our opinion. We
hold that an employer may not so
combine "take-it-or-leave-it" bargain-
Ing methods with a widely publiclzed
stance of unbending firmness that he
is himself unable to alter a position
once taken. It Is this specific conduct
that GE must avoid In order to com-
ply with the Board's order, and not a
carbon copy of every underlying
event relied upon by the Board to
support Its findings. Such conduwt,
we find, constitutes a refusal to bar-
gain "in fact." NLRB v. Katz, 369 U.S.
736, 743, 50 LRRM 2177 (1962). rt also
constitutes, as the facts of this ac-
tion demonstrate, an absence of sub-
jective good faith, for it Implies that
the Company can deliberately bar-
Wain and communicate aM though the
nlon did not exist, In clear aeroga-tLion of the Union's status as exciu-

sive representative of Its members
under section 9(a). See NLRB v. Her-
mnan Sausage Co., 275 F.2d 229, 234,
32 LRRM 2225 (5th Cir. 1960).
We have considered the Company's

other arguments, including those In
favor of dlsqualifying Board Member
Fanning, and against reinstating the
replaced workers, but we find them

unavailing.18 The petition for review
Is denied and the petition for en-forcement of the Board's order is
granted.19

Concurring Opinion
WATERMAN, Circult Judge, con-

curring: - I fully concur with miiy
brother Kaufman. Without differlng
from the majority opinion in any way
and without reiterating Its argu-

18 We do not think that Board Mtember
Fanning's use of the term "boulwareism"
was idicative of bias; the term is more de-
scriptlon than invective. See note 1 supra.

Slncq the. Board milght reasonably have-
fouind that the unfair labor practice ws a
cause of the strike, reinstatement of replaced
strikers was proper. NLRB v. Fitzgerald Mills
Corp., 313 F.2d 280, 269, 52 LRRM 2174 (2d
Clr. 1963). cert denied 375 U.S. 834. 54 LRRM
2312 (1963).

19 The dient Jolns GE and the intervenor
Unitn In attacking the Board's order as
wanting In specificity. While a more detailed
order would be preferable, we are aware that:
"Once good faith is founid wanting, the
scope of relief to be given by the Board Is
lalgely a question of administrative dis-
cretion. NLRB v. Truitt Mrfg. Co., 351
U.S. 149, 156. 38 LRRMA 2042 (1956) (Frank-
furter, J., concurring).

See also NLRB v. Celotex Corp., 364 P.2d
552. 554, 62 LRRM 2475 (5th Clr. 1986), cert.
denied 385 U.S. 987, 63 LRRM 2559 (1968).
Courts do not rubber stamp requests by the
NLRB for a contempt cition pursuant to a
general bargaining order. See, e.g.. NLRB v.
Corsicana Cotton Mills, 179 F.2d 234, 25 L}RM
2122, 2298 (5th Cir. 1950). It Is unreasonable
to assume that before a court would under-
take to cite either a union or an employer
for contempt, It would afford the party every
opportunity to show that it was not contu-
inacious, and had made a good faith effort
to comply with the terms of the bargainin
order. See NLRB v. Corsicana, supra; NLRB
v. Athens Mfg. Co., 163 F.2d 255. 20 LRRM
2095 (5th Cir. 1947).
We are also mindful of the excessively

lengthy and complicated history of this case.
and are unwilling to add needless pages and
innumerable days to It by renmanding to the
NLRB for a more specific order, or by starting
the interminable process anew. To illustrate.
the action has been beforc the Board iLnd the
courts for nine years; one procedural matter
has been to the Supreme Court already. The
negotiating minutes occupy 1500 pages; the
transcript (taken on 79 eelvarmte dates) be-
fore the Trial Examine another 10,000. The
Trial Examiner's Intermediate Report covers
some 240 pages In the appendix to this
action; GE took 527 exceptions to that report
before the full Board. The NLUB's opinion
ws mercifully short, bUt brietfs ber* this
ounrt ran to klmost 500 page. We need not

dwell oit the exhibits, whlch detailed (in
dletall) a subutantial portion of Union and
Company publicity efforts.
The dissenit (p. 19) undoubtedly relying oln

newspaper reports suggests that it Is "scarcely
pusslble that the Company's actions are so
nearly parallel to those of 1960.. ." For
what It Is worth, we quote the last three
paragraphs of a recent news report:

A company spokesman objected to a de-
scription of the company's offer on Tuesday
as Its "first" because, he said, this lmplied
that there would be a second or third.

Ile said that the company had put its



ments, I would challenge my brother
Friendly's dissenting assertion that
the standard cet forth by Judge Kauf-
man for determining overall bad faith
is vague or difficult to apply. A com-
pany may make a firm, fair offer to
the union and may stand by that of-
fer, but the company should not be
permitted to advertise to its employ-
ees that it be"ieves in the firmness of
its offers for the sake of firmness.
We recognize that a company is en-

titled to insist on the terms of Its
original offer If it believes that the
union can be made to accept that of-
fer. That GE refused to yield to union
demands without giving reasons based
upon cost, maintained a "stiff and
unbending" posture, used a unilateral
letter of intent when final agreement
was reached, failed t.o make signific-
ant concessions, and publicized its of-
fer without waiting for union sugges-
tions do not lndicate anything except
that GE made and stood by what it
conceived to be a fair, firm offer.
What mak1.s these practices unfair

Is GE's "widely publicized stance of
unbending firmness," that is, GE's
communications to its employees that
firmness was one of the company's
Independent policies. Two distinct
evils derive from such publicity.
First, publicity regarding firmness
tends to make the company seal it-
self into its original position in such
a way that, even if it wished to
change that position at a later date,
its pride and reputation for truthful-
ness are so at stake that it cannot do
so. Second, publicity regarding firm-
ness fixes in the minds of employees
the idea that the company has set
Itself up as their representative anci
therefore that the union is superflu-
ous. Doubtless these evils exist to
some extent whenever a company
makes, and stands by, a flrm fair of-
fer even when there is no company
publicity of the kind here involved.
However, it seems clear that publicity
tends to amplify these undesirable
tendencies to the point that, In a
case such as this one, the amplifica-
tion can well be construed to have
been activated by a company motive
not to bargain in good faith.
[PUBLICITY]
On the other side of the ledger

there Is very little positive good which
can derive from company publicity

"whole offer" or. the table and that nothing
had been held back for later concessions.
Asked if he meant that the offer was the

company's final one. he replled, "Not nec-
essarily, but it is all that should be there
at this time. New York Times, Oct. 9, 1989.

which indicates that a company be-
lieves in firmness for firmness' sake.
The free speech benefits of publicity
in labor negotiations lie in tne fact
that informed employees will better
know whether to vote for or against
a strike and how to evaluate the
union's performance on their behalf.
These benefits can all be reaped by
a company which advertises the terms
of an offer and its belief that these
terms are fair, without also stating
that as a matter of policy It can never
be persuaded to change the advertised
terms. Such advertisement could only
tend to convince employees that be-
cause firmness is a company policy
it is also a company policy to Ignore
the union. A company, of course, can
advertise its belief that its offer is
fair, and that, at the particujar time,
it sees no reason to change its offer
even to forestall a strike. This kind
of statement is different from ad-
vertising that it is company policy
never to change any offer In response
to union pressure.
This view does not differ from that

of the NLRB, nor does It Indicate
that the Board reached the right re-
sult for the wrong reasons. The trial
examiner, whose opinion the Board
adopted, specifically condemned GE's
declarations that "a union could ob-
tain no added benefits that it would
not otherwise grant." 150 NLRB at
279, 57 LRRM 1491. Because of this
dominant wrong, we agree with the
trial examiner that otlher aspects of
the communications program also evi-
denced bad faith on the facts of this
case although not as a matter of law.
150 NLRB at 274, 57 LRRAM 1491. It
does no violence to the doctrine of
SEC v. Chenery Corp., 318 U.S. 80, 95
(1943) to point out which of those
factors correctly relied upon by an
agency in the case at hand will also
be instrumental in determining de-
cisions in the future.

Concurring and Dissenting Opinion
FRIENDLY, Circuit Judge (concur-

ring and dissenting):-I agree with
my brothers that by refusing to furn-
ish cost infornmation and by bargain-
ing with locals during the strike, GE
violated I 8(a) (5) of the National
Labor Relations Act. I do not be-
lieve It also violated the Act by sub-
mitting a contributory personal ac-
cident insurance plan to the Union
and declining to bargain about It
until the time for reopening of ne-
gotiations. I think also, along lines
similar to Member Jenkins' concur-



ring opinion, that other specific con-
duct of the Company, such as that In
regard to the effective date of the
pension plan, pp. 12-13, and the form
of the strike settlement agreement,
p. 17, could properly have been con-
denmned and an appropriate or-
der framed. However, the majority of
the Board was at pains to empha-
size that its finding of overall bad
faith was not based upon Identifiable
acts or failures to act that GE could
avoid in the future but rather
upon our review of (1) the Respondent's
entire course of conduct, (2) its failure to
furnish relevant information, (3) its at-
tempts to. deal separately with locals and
to bypass the national bargaining repre-
sentative, (4) the manner of its presenta-
tion of the accident insurance proposal,
(5) the disparagement of the U?nlon as
bargaining representative by the commun-
ication program, (6) its conduct of the ne-
gotiations themselves, and (7) its attitude
or apprdach as revealed by all these fact-
ors.'
Such attempts to restrict commun-

ications (item 5) and lay down stand-
ards with respect to bargaining tech-
niques, attitudes and approaches
(items (6) and (7)), bring the Board
into collision with §1 8(c) and (d)
and the Jmportant policies they em-
body. It is easy to understand that
anyone reviewing this enormous rec-
ord would emerge with a good deal
of sympathy for the situation of the
Union and distaste for the tactics of
the employer; no one likes to see a
person who regards himself as in a
strong position pushing It unduly,
even though the fairness of GE's of-
fer Is not challenged. But the Act
does not empower the Board to trans-
late such feelings Into a finding of
an unfair labor practice, and judicial
sanction of such efforts to Intrude
into areas which Congress left to the
parties may in the long run be quite
as detrimental to unions as to em-
ployers. See NLRB v. Insurance
Agents' Int'l Union, 361 U.S. 477, 45
LRRM 2705 (1960).
tDISAGREEMENT OUTLINED]

I. Before I elaborate my doubts
with respect to the determination of
overall bad faith, it will be desirable
to outline the basis for my disagree-
tient with the conclusion that GE'
proffer of a personal accident Insur-
ance plan on a contributory ba.sis, be-
fore the beginning of the contractual
period for bargaining, constituted an
independent violation of 1 8(a) (5).
Whlle the Board's order contains no

I Nulmbers have been Inserted for conven-
ienit reference.

spcific reference to this at least
three members relied heavily upon it
for thelr conclusion of overall lack of
good faith (see item (4)), as does the
lead opinion here. If thils conclusion
is wrong, as I think It to be, such
an important element is removed
from the "totality of the cur-
cumstances" on which the Board re-
lied that, on this ground alone, we
could not properly enforce the order
as to overall bad faith.

Discussion of the issue must begin
by clearly delineating what it Is not.
Noone Is suggesting, as the majority
intimates, p. 20, the GE could uni-
laterally change the terms of an
agreed insurance plan to the detri-
ment of its workers. Stlll less is any-
one suggesting, see p. 22, that GE
could confer a benefit only on non-
union members. It is not even claimed
that the Company could make a bene-
fit effective for employees represented
by a union without advising the un-
ion and obtaining the latter's con-
sent. The narrow Issue Is whether
an employer is prohibited from even
putting such a proposal to a union
at a time when bargaining Is not re-
quired -inder the contract unless he
is willing to bargain about it then
and there.
Section 8(a) (5), as elaborated in

I 8(d), requires the employer and the
representatives of the employees "to
meet at reasonable times and confer
in good faith with respect to wages,hours, and other terms and conditions
of employment, or the negotiation of
an agreement, or any quesion arising
thereunder . . ." When an agreement
has been reached, its provisons define
what constitute "reasonable times" for
bargaining. Here GE and the Union
provided in the 1955 Pension and In-
surance Agreement in the most ex-
plicit terms that "each of the parties
voluntarily and unqualifiedly hereby
waives any and all rights to require
that the other party or parties he.eto
bargain collectively during the terms
of this Agreement, with respect to
any such subjects or matters whether
or not such matters are covered by
this Agreement."' See n. 4 to the ma-
jority opinon. Unless language in a
labor agreement is to be denied its
plain meaning, this protects GE's con-
duct here. I wholly fall to perceive
how the Company's further Insis-
tence on a specific renunciation by
the Union of strikes, etc., to enforce
modifications of insurance and pen-
sion benefits outside of a bargaining
period In any way qualifles the lan-
guage I have quoted.



NLRB v. Katz, 369 US. 736, 50
LRRM 2177 (1962), the decision relied
upon to support the conclusion that
GE's proffer of a contributory per-
sonal accident insurance plan violat-
ed § 8(a) (5), is more striking in its
differences than in Its resemblances.
There, during a period of bargaining
the employer made three unilateral
changes with respect to terms and
conditions of employment; the Court's
decision, scarcely a surprislng one,
was that this constituted "a refusal
to negotiate fi fact." 369 U.S. at 743,
50 LRXM 2177. Here GE merely sub-
mitted a proposal and did this at a
time when it had no duty to bargain
at all.
While I can understand that an

employer's refusal to bargain about
a benefit he has voluntarily proffered
during the term of an agreement
may not be pleasing to a union, that
does not violate the Act, at least when
the contract expressly permits it. The
majority attempts to escalate the
problems by suggesting that the course
here followed would create "divisive
tendencies within the Union," and even
enable the Company "to pick the
Union apart piece by piece." P. 21.
These comwrents, unsupported by the
record, are singularly inappropriate as
applied to the offer of a contributory
personal accident insurance plan
which employees with hazardous oc-
cupations were free to accept and
those with routine duties to decline,
which could hardly affect the Union's
position on the next negotiating round
since it cost GE nothing other than
the costs of administration, where the
Company refused to make capital of
the Union's rejection, and when the
Union considered the issue so unim-
portant that it did not even bring the
matter up for negotiations during the
formal bargaining sessions. One could
also argue, in opposition to the ma-
jority's position, that the Board"s de-
termination offends the policy, al-
though not indeed the letter, of the
lengthy proviso to § 8(d), since re-
quiring an employer to bargain in a
situation such as that presented here,
with the corollary that the union
may support Its bargaining demands
with strike threats or strikes, see
NLRB v. Lion Oil Co., 352 U.S. 282,
39 LRRM 2296 (1957), undermines
the broad purpose- of enabling such
modifications as are made durlng the
term of an agreement to be made
peaceably. However, it is enough for
me that nothing in the Act or the
court decisions under it can fairly be
read to prohibit an employer, during
the period of a contract when bar-

gaining would not otherwise be re-
uired, from asking a union whetherW will consent to his giving a benefit

to the employees whom it represents.
Cf. NLRB v. Honolulu Star-Bulletin,
Inc., 372 F.2d 691, 64 LRRM 2342 (9
Cir. 1967).
[OBJECTIVE OF 8(a) (5)]

II. The objective of § 8(a) (5), as
stated by the Senate Committee on
Education and Labor, 8. Rep. No. 573,
74th Cong. 1st Sess. 12 (1935), was to
Impose a duty on employers "to recog-
nize such representatives as they have
been designated . . . and to negotiate
with them in a bona fide effort to
arrive at a collective bargaining agree-
ment . . ." In 1947 the fear was ex-
pressed in Congress that the NLRB
"has gone very far, in the guise of
determining whether or not employers
had bargained in good faith, In setting
itself up as the judge of what con-
cessions an employer must make and
of the proposals and counterproposals
that he may or may not, make." H.R.
Rep. No. 245, 8Cth Cong. 1st Sess. 19
(1947). As a result Congress enacted
§ 8(d), expressly providing that the
obligation to bargain "does not com-
pel either party to agree to a proposal
or require the making of a conces-
sion." See NLRB v. American Nat'l Ins.
Co., 343 U.S. 395, 402-04, 30 LRRM 2147
(1952). At the same time, In the
light of other actions of the Board,
Congress added § 8(c), declaring in
unequivocal terms that:
"The expressing of any views, argument,

or opinion, or the dissemination thereof,
whether in written, printed, graphic, or
visual form, shall not constitute or be evi-
dence of an unfair labor practice under
any of the provisions of this subchapter,
if such expression contains no threat of
reprisal or force or promise of benefit."
The great bulk of the Board's salu-

tary decisions under § 8(a) (5) have
been in areas far removed from any
possibUlity of conflict with §1 8(c) or
(d). Perhaps the most important single
group consists of cases where the em-
ployer has refused to deal with a
union at all or, as in GE's dealing
with locals, has negotiated over its
head; in such instances, although the
Board normally issues a broad order
to bargain In good faith, no one sup-
poses that the order dictates just
how the bargaining shall be con-
ducted. Beyond that the Board, with
the approval of the Supreme Court,
has usefully identified a considerable
number of practices constituting per
se violations. These include refusal to
sign a written contract embodying an
agreement, H. T. Heinz Co. v. NLRB,



311 U.. 514, 7 LRRM 291 (1941), a
practice now specifically prohibited
by g 8(d); offering employees, dur-
ing the course of negotiation, more
than was offered through the union,
NLRB v. Crompton-Highiand Mills,
Inc., 337 US. 217, 24 LRRM 2088
(1949); making unilateral changes
while bargaining Is in process, NLRB
v. Katz, supra, 369 U.S. 736, 50 LRRM
2177; refusing to furnish available In-
formation needed by the union to
evaluate a bargaining position, NLRB
v. Truitt Mfg. Co., 351 U.S. 149, 38
LRRM 2042 (1958); and insisting as
a condition of agreement upon a
subject outside the area of mandatory
collective bargaining, NLRB v. Wooster
Division of Borg-Wamer Corp., 356
U.S. 342,42 LRRM 2034 (1958).
The danger of collision with §I 8

(c) or (d) arises only when the
Board makes a finding of violation
although the partlea have sat down
with each other and have not engag-
ed in any pro."ribed tactic. Still I
have no difficuity with the Board's
making a finding of bad faith based
on an entire course of conduct so
long as the standard of bad faith is,
in Judge Magruder's well-known
phrase, a "desire not to reach an
agreement with the Union." NLRB v.
Reed & Prince Mfg. Co., 205 F.2d 131,
134, 32 LRRM 2225 (1 Cir.), cert.
denied, 346 U.S. 887, 33 LRRM 2133
(1953). In such instances, the difficul-
ties inevitable in an examination of
the "totality of the circumstances"
and an order based upon them are
outweighed by the definiteness of the
standard, the consequent feasibility of
compliance, and the necessity for such
an order if the employer's duty to
recognize the union is to be carried
out in substance as well as In form.
See, e.g., NLRB v. Montgomery Ward
& Co., 133 F.2d 676, 12 LRRM 508
(9th Cir. 1943).1a However, as Profes-
sor Cox remarked in a notable article
which has been cited with approval
by the Supreme Court, NLRB v. In-
surance Agents' Union, supra, 381 U.S.
at 489-90, 45 LRRM 2705, an4 has not
suffered from the lapse of a decade,
it is "doubtful whether much Is gained
by retrospective review of the nego-
tiations when the parties have actu-

1 a Thle lead opinion Is In error in its specu-
lation concerning what r "would have held"
had I sat In Reed & Prince but-an agreement
had been reached on the employer's terms.
There is simply no analogy between Reed &
Priiice's conduct, see 205 F.2d at 138-39, 32
LRRM* 2225, and GE's response to the UInlon
by an offer of a 3% increase for the fIrst
t%wo years and a 4% Increase for tae third
"lid numerous additional benefits, plus the
fllrtler changes referred to below.

ally brgaed togetr. he Duty to
Bargain In God Faith, 71 Har. L.
Rev. 1401, 1439 (1953). Here the Gen-
eral Counsel conceded that GE enter-
tained no such prohibited desire and,
despite the majority's inmuendoes con-
cerning anti-union animus the Trial
Examiner rightly observed that no
claim was "made in this case that
the respondent was seeking to rid
itself of the Union"' with which it
had been dealing for many years
and expected to deal for many more.

[PRIOR DECISION]
The only prior court decision that

has approved a finding of overall
bad faith when there was a desire to
reach an agreement Is United Steel-
workers of-America v. NLRB, 390 F.2d
84i,, 67 LRRM 2450 (D.C. Cir. 1967),
cert. denied, 391 U.S. 904, 68 LRRM
2097 (1968), a decision rendered over
the dissent of Chief Justice (then
Judge) Burger. However one may re-
gard that decision, the Board's case
was far stronger than here. The em-
ployer had refused to budge from an
adamant position against a voluntary
check-off although it had granted
this to a more ravored union three
years beforc, had propagandized the
employees that a previous similar re-
fusal on its part had destroyed a
uniun, and had advanced no business
reasons whatever, "all in a context of
vigorous anti-union anlmus." 390 F.2d
at 852, 67 LRRM 2450. There was thus
considerable basis for inferring that
the employer was seeking eventually
to rid itself of the union despite its
desire to reach an agreenrent at the
moment. Yet even in that context
Judge Burger referred to the Board's
postulating "the novel and internally
inconsistent proposition that a bar-
gainer can be found to have refused
to bargain in good faith even while
at the same time it Is found to have
engaged in bargaining in a good faith
effort to reach an agreement and
has actually reached a final and bind-
Ing contract," 390 F.2d at 853, 67
LRRM 2450.2
Although both the Board and the

majority here have been quite ex-
plicit in describing what they are not
deciding, they are far less informa-
tive with respect to wlhat they are.
The closest the lead opinion comes to
this is Its statement 'p. 53) that Its
basis for upholding the order with
respect to overall bad faith Is "that
an employer may not so combine

2 I thus cannot understand how the ma-
jority can agree with Judge Burger's dissent,
n. 17. and still reach the result it does.



'take-lt-or-leave-it' bargaining meth-
ods with. a widely publicized stance of
unbending firmness that he Is him-
self unable to alter a position once
taken." My brother Waterman, though
avowedly concurring fully, takes what
seems to me a quite different view,
namely, that GE's "bargaining
methods" were entirely lawful and
only its allegedly publicization of a
"stance of unbending firmness" was
unfair.
While the lead opinion makes much

use of the "take-it-or-leave-it"
phrase, it never deflnes this. I should
suppose it meant a resolve to adhere
to a position without even listening
to and considering the views of the
other side. To. go further and say
that a party, whether employer or
union who, after llstening to and
considering such proposals, violates
§ 8(a) (5) If he reject-s them because
of confidence In his own bargaining
power, would Ignore the explicit com-
mand of §8(d)-as Judge Waterman
recognizes. Although the takhig of
such a hard position may be unat-
tractive, the attitude is one which
the law allows an employer or a union
to take, despite the dictum in Justice
Frankfurter's concurring opinion in
N.L.R.B. v. Truitt Mfg. Co., supra, 351
b.S. at 154, 38 LRRM 2042.

It surely cannot be, for example,
that a union intent on imposing area
standards violates § 8(b) (3) if it re-
fuses to heed the well-documented
presentation of an employer who in-
sists that acceptance of them will
drive him out of business. Neither can
it be that a union violates §8(b)(3)
if It insists on its demands because it
knows the employer simply cannot
stand a strike.3 It must be equally
true that an employer is not to be
condemned for "take-it-or-leave-it"
bargaining when, after discussing the
union's proposals and supporting ar-
guments, he formulates what he con-
siders a sufficiently attractive offer
and refuses to alter it unless con-
vinced an alteration is "right." Hence
the Board correctly declined to affix
the "take-it-or-leave-it" label which
my brother Kaufman uses.

3 Cutler v. N.L.R.B., 395 F.2d 287, 68 LRRM
2317 (2 CIr. 1968). Is another illustration of
the permisslbility of union obduracy. Al-
though the employer's failure to press hts
demands made It possible for this court to
uphold the decision In favor of the union
wlthout reaching the issue of overall good
faith, it would require some naivete to
suppose that any efforts by the employer in
that case to get the nmus!cians' union to alter
Its wage scale would have borne the slightest
fruit.

[ANOTHER ARGUMENT]
Once we rid ourselves of the preju-

dice Inevitably engendered by thi
catch-phrase, we reach the argument
that a party violates 1 8(a) (5) If he
gets himself into a situation where
he Is "unable to alter a posltiot once
taken," even though he would other-
wise be willing to do so.
While this sounds fair enough, as

does the Board's somewhat similar re-
mark about the continuing duty to
give "unfettered consideration," It
would seemingly outlaw practices that
no one has considered Illegal up to
this time. A union that has won a
favorable contract from one employer
and has broadcast that it will take no
less from others seems to me to be
quite as "unable to alter a position
once taken" as GE was here, yet I
should not have supposed this violat-
ed the Act. So also with an employer
who has negotiated a contract with
one union and has proclaimed that he
will do no better for others. To say
that taking su -h posltions violates
1§8(b)(3) or 8(a)(5) Is steering a
collision course with £ 8(d).
Moreover, I find no substantial evi-

dence that GE got itself into the pre-
dicament the majority depicts. The
best evidence to the contray consists
of the changes the Company in fact
made. In response to Union objec-
tions to the offer as lnitially present-
ed informally, GE modified it to in-
clude a wage reopener on April '1,
1962, as an alternative to the auto-
matic 4% increase It had proposed. On
September 9, after it had ublicized
its offer and in response feelers
from some Union negotiators, It ad-
vanced the option of substituting an
additional hoilday and a fourth week
of vacation for employees with 25
years of service in exchange for 1%
of this 4%4. Twelve days later it agreed
to reduce the costs of the Union's-
representatives' pension plan from 6%
of the first $4800 and 15% thereafter
to 4% and 10%-which the Union's
chief negotiator called "an excellent
proposition." Even though, as the ma-
jority states, the reduction was re-
sponsive to new actuarial calcula-
tions, this shows that GE was not
using a mere form of words when it
said it would make a change if con-
vinced one was "right." Finally, GE
yielded on a clause, Exclusion K, in

4 The Union was offered the choice of exer-
cising this option on a plant-by-plant basis so
that plants where employees with longer serv-
Ice predominated could accept the vacattiol
option and others could retaiu the added pay.



ita insurance plan 3 which the chair-
man of the Union negoti com-
mittee had characteried as vhaving
"'caused more dissatIsfaction among
the people than anything else." The
Union's insurance specialist called
this "a good improvement."
[UNION'S APPRAISALS]
The Union's appraisals of the value

of these concessions at the time is
nore impressive than the deprecia-
tion of them nine years after the
event. Moreover, in appraising such
concessions it Is important to remem-
ber Judge Burger's caution that, al-
though It may sometimes be neces-
sary to consider "the reasonableness
of parties' positions on particular is-
sues to determine whether, under all
the circumstances of the negotiation,
a particular bargaininig position was
adopted for the purpose of frustrat-
ing negotiating generally and thus
preventing an agreement," "the
courts hvye been vigilant lest the
examination of parties' positions to
test good faith become a process of
judging, directly or Indirectly, the
substantive terms of their proposals."
United States Steelworkers of Ameri-
ca v. N.L.R.B., supra, 390 F.2d at 853,
67 LRRM 2450 (dissenting opinion).
By characterizing some of the changes
as "of quite minor significance," the
lead opinion does precisely that.

I find nothlng on the other side
substantial enough to outweigh this
evidence that GE remained able to
adopt changes it thought to be
"right". Much Is made of the Septem-
ber 28 exchange between Jandreau,
Moore, and Hilbert over a Union "ro-
posal that the Income Extension Aid
funds and part of the money for a
wage increase provided in the Com-
pany offer be used instead for Sup-
plementary Unemployment Benefits
(SUB). The lead opinion, following
the Trial Examiner, misinterprets Hil-
bert's remarks. Hilbert's objection to
the Union proposal was that it came
at so late a date that the. Union could
not seriously expect the Company to
act upon it. He said that there were
only three reasons why the Company
might change its offer at such a
time; if they had deliberately held
something back for horse-trading; if
they had made an error in deciding
what was "right"; or if they were so
afraid of a strike that they would
give in even though they continued to
believe that their offer was "right."
It the first or last reasons had ap-

5 This prevented recovery of benefits for an
employee or his dependents if they were cov-
ered by other group insurance.

plied, he said, GE wolld Indeed look
flish in the eyes of Its employees
and the public at large, but they did
not apply6.

LESSENTIAL ELEMENT]
III. An essential element to the

Board's conclusion of aE's offending
was the Company's publicity cam-
paign. "The dlsparageiiient of the
Union as bargaining representative"
is. Item (5) In the Board's bill of par-
ticulars. The Board elaborated this by
saying it is unlawful "for an em-
ployer to mount a camipaign, as Re-
spondent did, both before and during
negotiations, for the purpose of dis-
paraging and discrediting the statui-
tory representative in the eyes of its
employees, to exert pressure on the
representative to submit to the will
of the employer, and to create the
Impression that the employer rather
than the union is the true protector
of the employees' Interests."

I find no warrant for such a hold-
ing In the language of the statute, its
legislative history or decisions con-
struing it. GE's communications fit
snugly under the phrase "views, argu-
ment, or opinion" in § 8(c). The very
archetypes of what Congress had in
mind were communications by an em-
ployer to his workers Jesigned to in-
fluence their decisions contrary to
union views, and communications by
unions to workers designed to influ-
ence their decisions contrary to em-
ployer vlews. The statute draws no
distinctions between comnmunications
by an employer in an effort to head
off organizatlon 7 and coinmunica-
tions after organization intended to
show that he is doing right by his
employees and will do no more under
the threat of a strike. Congress had
enough faith in the common sense of

a More generally, Hilbert's and Moore's re-
marks must be set In context before they can
be properly understood. SUB had flrst been
proposed by the Union and rejected by the
Company In the 1958 negotiations. It was
again raised and again rejected in the early
1960 meetings on employment security. The
Company's opposition was based largely on
principle rather than cost, so that Jandreau's
protests that he was trying to work within the
cost tromowar of the Company were beside
the polust in Its view. Coisldered In this con-
text, anid with the strike looming four days
off. Hilbert's objection that the Union pro-
nosal came too late does not seem Ill taken.
But even here, after Moore had matde the
statement quoted In the majority opinlon and
Jandreait had said "There Is no sense In beinig
here," Moore replied "Unless there is anything
you wanlt us to hear. If you have something
new or persuasive, persuade us."

7 See generally Bok, The Regulation of CUsn-
ptaign Tactics in Representation Elections Un-
der the National Labor Relations Act. 78 Harv.
L. Revr 38. 66-92 (1964).



the American working man to believe
he did not need-or want-to be
shlelded by a government agency from
hiearing. whatever arguments em-
ployers or unions desired to make to
him. Freedom of choice by emnployees
after hearing all relevant arguments
is the cornerstone of the National
Labor Relations Act.
As for the legLslative history of § 8

(c), the full text of Senator Taft's
remarks in thls context was:
The purpose of this language is to make

it clear that the Board is not to use any
utterances containing [no] threata or
promises of benefits as either an unfair
practice standing alone or as making some
act which would otherwise not be an un-
fair labor practice, an unfair labor prac-tice. It should be noted that this subsec-
tion Is limited to, "views, argument, or
opinions" and does not cover instructions,
directions, or cther statements which
might be deemed adnisslons under ordi-
nary rules of evidence. In other words,
this section does nIot make incompetent,
evidence which would ordinarily be deem-
ed relevant and admissable In courts of
law. 2 Legislative History of the LMRA,
1947, at 1541 (1948).

It Is plain that GE's communica-
tions came under the protection of
the statute, and not the exception
which Senator Taft described. The
word "relevant" In Senator Taft's
speech cannot be blown up to such a
degree as to render the amendment
largely nugatory. The case is in sharp
contrast with NLRB v. Fitzgerald
Mills Corp., 313 F.2d 260, 268, 52 LRRM
2174 (2 Cir.), cert. denied, 375 U.S.
834, 54 LRRM 2312 (1963), cited by
the Board and the majority, where
the company's general manager sald
that he would "die and go to hell
before he would sign a contract" and
told his employees to "get those unlon
agitating sons of bitches out of Fitz-
gerald." NLRB v. Herman Sausage
Co., 275 F.2d 299, 45 LRP,M 2829 (5th
Cir. 1960), the only other case cited
by the Board In support of this part
of Its oplnlon, is equally inapposite.
[CRITICISMS]
The Trial Examiner's criticisms of

GE's communications as being one-
sided and "massive," and as portray-
Ing the union negotiators In an un-
favorable llght, which were endorsed
by the Board and are reflected In the
lead opinion, see fn. 14, Ignore the
whole thrust of § 8(c). Although Mr.
Justice Black was in dissent In Linn
v. Plant Guard Workers, 383 U.S. 53,
67-68, 61 LRRM 2345 (1966), there
was no disagreement with his state-
ment:

When Congress passed the National La-
bor Relations Act, it must have known, as
alnmt all people do, that in labor disputesboth sides are masters of the arts of vilifi-
cation, invective and exaggeration.

It Is for unions and employers, not
for a government agency, to deter-
mlne how "massive" their conimunt-
catlons shall be.
The Examiner coined a phrase,

echoed both by the Board and In the
lead opinion, see p. 45, namely, that
GE's communications program was
an attempt "to deal with the Union
through the employees rather than
with the employees through the Un-
Ion." Somewhat parallel to this is the
opinion's statement that the Com-
pany "deliberately bargain(ed] and
communicate[d] as though the Un-
ion did not exist, in clear derogation
of the Union's status as exclusively
representative of its members unider
section 9(a)," p. 53. Picturesque
characterizations of this sort,, at
such sharp variance with the record,
scarcely aid the quest for a right
result. Members of Congress would
probably be surprised to learn that
b e i n g "exclusive representatives"
means that interested parties may not
go to constituents in an endeavor to
influence the representatives to depart
from positions they have taken. There
can be nothing wrong in an em-
ployer's urging employees to communi-
cate with their representatives sirmply
because the communication is one the
representatives do not want to hear.
I thus find it impossible to accept
the proposition that, by exercising its
* 8(c) right to persuade the em-
ployees and by encouraging them to
exercise their right to persuade their
representatives, GE was somehow "lg-
noring the legitimacy and relevance
of the Union's position as statutory
representative of Its members" (p.
41).
Apparently accepting this, Judge

Waterman would narrow GE's offend-
ing, not only with respect to the
publicity program but on the whole
issue of overall bad faith, to its com-
municating "that firmness was one
of the company's independent policies."
The first thing to be said about this
is that even if my brother were right,
we would not be justified In enforc-
ing the Board's order on that basis.
"An adminfstrative order cannot be
upheld unless the grounds upon which
the agency acted In exercising Its
powers were those upon which its ac-
tton can be sustained." S.E.C. v. Chen-
ery Corp., 318 U.S. 80, 95 (1943), and
the Board's opinion leaned so heavily



on the Companys disparagement of
the Union tht we cannot disegard
this on the basis that it would have
ruled the same way even had It known
it was wrong in its reliance. Moreover,
GE certairly could not be sure it
would be in compliance if it desisted
merely from the one tactic that Judge
Waterman condemns. My second dif-
ficulty Is that his position would seem-
ingly outlaw conduct such as in the
cases I have putwhere a union "fi-
nally" tells workers that it will not
take less from one employer than it
has won from another or an employer
"finally" proclaims he will give no
more to one union than he has to
another. The third Is that if his or
the lead opinion implies that GE's
publicity got it into a position where
It could not yield even if it was con-
vinced that it should, the necessary
facttual support does not exist. There
is no need to repat what has been
said in the previous section of this
opinion on that score. I add only, in
response to Judge Waterman's pro-
posed rationale, that, as I read the
Trial Examiner's report, he made no
finding that the publicity had pro-
duced any such result. His condem-
nation of the Company's "finality"
campaign referred solely to commu-
nications following the resumption of
negotiations after the strike vote, and'
the sense in which he understood the
term "finality" is clarified by his
statement that "The repeated men-
tions of the finality of the offer ...
were coupled throughout . . . this
period] with declarations pointing up
the inevitable futility of a strike, re-
gardless of its duration, in the light
of the Company's policy not to give
more simply to avert a strike." (Em-
phasis added.)
[CONLNIUNICATION OF POLICY]
Since a pollcy not to give in just

because of a strike Is not a violation
of f 8(a) (5). r cannot understand
why communication of that policy
to employees should be. The fact that
strikes to coerce acceptance of un-
ion demands are "part and parcel of
the process of collective bargaining,"
NLRB v. Insurance Agents' Union
supra, 301 UJL t 4U 45 iRR)4
2705. does not fortid the employer's
doing his best to avoid being coerced by
them. This, of course, docs not change
his -duty to continue negotiations and
to negotiate in good faith. But so far
as economic warfare and vulnerability
to it are concerned, the Act allows
the parties a maximum of selfpro-
tectlon. No one denies that § 8(c)

rotcts employer communI2cations at-
mptlng to persuade employes that

they should not strik becaum the
offer fully meets their needs, becaues
union leaders are seeking a strike for
personal reasons, or because a strike
will cost too much In lost pay. To
prohibit an employer from adding
that the mere fact of a strike would
gain nothing in the way of further
concessions would remove his most
important and most relevant argu-
ment. Yet this is all that GE's much
discussed finality campaign amounted
to and, with one Insignificant excep-
tion, the campaign made the point
in the- narrowest way it could. GE did
not saY "If you strike we will auto-
matically lock ourselves into our of-
fer," but only that GE was not de-
liberately holding anything back and
had to be convinced that Its original
offer was no longer "'right" before It
would make a change.8

It is doubtless true In labor as In
other negotiations that the louder
reople shout, the harder it becomes
for them to change' their positions
without unacceptable loss of face. In
that sense any positive public declara-
tion, whether by an employer or by a
union, may run counter to the ob-
jective of securing industrial peace by
promoting agreement. But the Board
has been expressly prohibited from
promoting peace by restricting speech.
Conformably with the dictates of the
First Amendment, Congress, whien It
enacted § 8(c), determined the dan-
gers that free expression might entail
for successful bargaining were a lesser
risk than to have the Board police
employer or union speech.
[NEW PROBLEMS]

IV. Even if one were to take the
benevolent view toward the portion
of the Board's opinion and order re-
lating to overall bad faith that is
done by the majority, it is beyond
debate that If this decision should
stand, it would open up wholly new
problem areas in the application of
§ §8(a)(5) and 8(b)(3). I cannot
perceive any sufficient reason for do-
ing this wlhen, as I see it, the order
cannot be enforced in any practical
sense an deals with events of half
a generatIon ago.
The only standard of conduct set

for GE by the Board's opinlon is that
a mix of the "fair, firm offer" tech-
nique pursued to an unknown point

8 I thus caiunot accept Jutdgo Waterman's
characterization that GE publicized "that, as
a matter of policy, it can never be persuaded
to change the advertised terms."



X, plus a communications program
pursued to an equally unknown point
Y, plus a number of additional ltems,
Z 1, Z ,, and Z,, Is proscribed. This
already sufflcient confusion Is now
compounded by the difference in my
brothers' efforts at elucidation.
In view of the general obscurity of

what GE is and is not permitted to
do, tile Company could take little
comfort from the majority's assur-
ance that it will be given a full op-
portunity to show it hias made a good
faith effort at compliance before it is
held in contempt. In fact, however,
no contempt proceeding could be suc-
cessfully maintained. For the Su-
preme Court has very recently de-
clared, in the closely related context
of an equitable decree with respect
to work stoppages, that "The most
fundamental postulates of our legal
order forbid the imposition of a pen-
alty for disobeying a command that
defles comprehension," Longshore-
men's Local 1291 v. Philadelphia Ma-
rine Trade Ass'n, 389 U.S. 64, 76, 68
LRRM 2205 (1967).9
The venerable age this case aias at-

tained is a further reason for declin-
ing to churn up waters that already
are troubled enough. We are dealing
with an alleged unfair labor practice
of itiite years ago. Four years were
taken by the Board to render a deci-
sion-itself some indication that
Congress never intended to impose
any such "herculean task." Passing
over the two years spent in quarrels
in the courts over venue and the Un-
ion's right to intervene, three more
elapsed before the case was argued
to us. Since then there have been
two further negotiations, in 1963 and
1966. Another in which the IUE's bar-
gaining position has been signific-
antly bolstered by a decision of this
court in which I joined, General
Electric Co. v. NLRB, 412 F.2d 512, 71
LRRM 2418 (1969), Is now in prog-
ress. Although the unions have called
a strike and filed unfair labor prac-
tice charges, in part because of GE's
adhering to a "fair, firm offer" of a
first year increase less than the un-

9 Acknowledging the impossibility of enforc-
ing the order as written, and proposing that
this court should supply a rationale which
the Board's decision lacks, a sympathetic com-
mentator has suggested that the only way to
sustain the order would be to "hold single
ofTer bargaining to be an uinfair labor prac-
tice." Cooper, Boulwarism and the Ddty to
Bargain In Good Faith, 20 Rutgers L. Rev. 653.
689-92 (1966). But we couild not uphold it on
that basis even if thie evidence supl)orted a
flnding of "single offer bargaininig." whiclh it
does inot, see SEC v. Chenery Corp.. supra. 318
U.S. 80. The lead o)nlion rightly does not do
tlhls, and the concurrinig oplnion expressly
disclaims any 8uch view.

ions sought and with annual wage
reopeners instead of automatic in-
creases, manTy of the principMds in
the 1960 negotiations are no longer
on the scene and it is scarcely possi-
ble tlhat the Company's actions are
so nearly parallel to those of 1960
that an order in this case, even had
It been made eatlier, would have Jup"
ported a contempt proceeding.

I am well aware of the Supreme
Court's statement that "Congress has
introduced no time limitation into
the Act except that in § 10(b) ," NLRB
v. Katz, 369 U.S. 736, 748 n. 16, 50
TJRRM 2177 (1962). Still as it seems
to me, a court must have some dis-
cretion to decline to enforce a Labor
Board order relating to practices
nearly a decade in the past when, as
here, the parties have engaged in
bargaining, any harmful effects of
the alleged unfair labor practice has
been dissipated, the case was one of
flrst impression, and there has thus
been no "stubborn refusal to abide by
the law." Franks Bros. Co. v. NLRB,
321 U.S. 702, 705, 14 LRRM 591 (1944).
In conclusion. I respectfully sug-

gest, as Judge Burger did in United
Steelworkers of America v. N.L.R.B.,
supra, 390 F.2d at 858, 67 LRRM 2450,
"that today's holding contains the
seeds of danger for unions in their
collective bargaining righ's" as well
as for employers in the exercise of
theirs. It constitutes also a serious
indentation of §§ &(c) and (d), if not,
indeed, of the First Amendment. For
the reasons I have indicated, I believe
the majority's decision to be deeply
mistaken-the familiar instance of a
hard case producing bad law. In any
event, I think that, because of tlhe
confusion as to what the Board's
order means anid the lapse of time,
the case is exceedingly inappropriate
for taking such a portentous step.

I would grant enforcement with
respect to the failure to furnish in-
formation and the bargaining with
locals, and would otherwise deny.
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Employer was required ;by Sections

8 (a)-(5) and -8 (d) - of LMRA to bargain
with union representing some of its
employees about whether to contTact
out to independent contractor, for
legitimate business reasons, the per-
formance of plant maintenance work
in which those employees had been
engaged, where the contracting out
merely involved the replacement of
employees in existing bargaining unit
with those of the independent con-
tractor to do the same work under
similar conditions of employment.
Subject matter of the dispute involves
"terms and conditions of employment"
within meaning of Section 8(d) of Act,
and, under the facts, to require the
emp,oyer to- bargain about the matter
would not significantly abridge its
freedom to manage the business.
.-Affirmative action- Resumption

of business operations--Reinstatement
-Back pay * 56435 F 56.511 * 56.409
NLRB was empowered to order re-

sumption of operations which had
been discontinued by employer for
legitimate business reasons and re-
instatement with back pay of em-
ployees formerly employed therein,
even though the case involved only a
refusal to bargain collectively on the
part of employer, and notwithstand-
ing limitation provision of Section 10
(c) of LMRA. That provision was de-
signed to preclude Board from rein-
stating an individual who had been
discharged because of misconduct; it
was not designed to curtail Board's
power in fashioning remedies when
the loss of employment stems directly
from an unfair labor practice.
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322 F.2d 411). Affirmed.
Marion B. Plant, San Francisco,

Calif. (Brobeck, Phleger & Harrison

and Gerard D. RlIIy, with him on the
brst), for t r.

hlbald o, 80110c4tor General
(Arnold Ordman, NLRB Geneal
Counsel, Dominick L. Manoli, Associ-
ate General Counsel, Norton 3. Come,
Assistant General Counsel, and Marion
L. Griffin, with him on the brief),
and David E. Feller, Washington, D.C.
(Elliot Bredhoff, Jerry D. Anker,
Michael H. 3ottesman, and Jay Dar-
win, with him on the brief), for
respondents.
Lambert H. Miller and Fred B.

Haught filed brief for National Asso-
ciation of Manufacturers, as amicus
curiae, seeking reversal.
Eugene Adams Keeney and James

W. Hunt filed brief for Chamber of
Commerce of the United States, as
amicus curiae, seeking reversal.
John B. Olverson, 'V-n H. Viot, and

Matthew J. Flood filed brief for Elec-
tronic Industries Association, as
amicus curiae, seeking reversal.

Full Text of Opinion
Mr. Chief Justice WARREN deliv-

ered the opinion of the Court.
This case involves the obligation of

an employer and the representative
of his employees under §§8(a)(5), 8
(d) and 9(a) of the National Labor
Relations Act to "confer in good faith
w i t h respect to wages, hours, and
other terms and conditions of employ-
ment." l The primary issue Is whether
the "contracting out" of work being
1 The relevant provislons of the natlonal

Labor Relations Act are: "Section d(a).. it
shall be an unfair labor practice for an em-
ployer-

* C
"(5) to refuse to brgain collectively with

the representatives of his employees, suhbect
to the provisions of section 9(a) ...

"(d) For the purpose of this section, to bar-
gain collectively Is the performance of the
mutual obligation of the employer and the
representative of the employees to meet at
reasonable times and confer In good faLith with
respect to wages, hours, and other terms and
conditions of employment, or the negotiation
of an agreement, or any Question arisng
thereunder, and the execution of a wrltten
7wtWet7ag aeement reached
tion does not compel either party to agree to
a proposal or require the making of a con-
cession

"SectIon 9(a). Representattves designated
or selected for the purposes of collective bar-
gainlng by the majority of the employees In a
unit appropriate for such puposes. shall be
the exclusive representatives of all the em-
ployees In such unilt for the purposes of col-
lective bargaining in respect to rates of pay,
wages, hours of employment, or other condi-
tions ot emDloyment. .



Zrtomiad em o In the bar-
p~un~( S* ft SttStWt7 subJit
of ciective bargainng under those
sections.
[FACTS OF CASE]

Petitioner, Fibreboard Paper Prod-
ucts Corporation (the Company), has
a manufacturing plant in Emerlile,
California. Since 1937 the East Bay
Union Machinists. Local 1304, United
Steelworkers of America, AFL-CIO
(the Union) has been the exclusive
bargaining representative for a unit
of the Crrmpany's maintenance em-
ployees. In September 1958, the Union
and the Company entered the latest
of a series of collective bargaining
agreements which was to expire on
July 31, 1959. The agreement provided
for automatic renewal for another
year unless one of the contracting
parties gave 60 days' notice of a de-
sire to modify or terminate the con-
tract. On-May 26, 1959 the Union gave
timely notice of its desire to modify
the contract and sought to arrange
a bargaining session with Cumpany
representatives. On June 2, the Com-
pany acknowledged receipt of the Un-
ion's notice and stated: "We will con-
tact you at a later date regarding a
meeting for this purpose." As required
by the contract, the Union sent a
list of proposed modifications on June
15. Efforts by the Union to schedule
a bargaining session met with no suc-
ces until July 27, four days before the
expiration of the contract, when the
Company notified the Union of its
desire to meet.
The Company, concerned with the

high cost of its maintenance opera-
tion, had undertaken a study of the
possibility of effecting cost savings by
engaging an independent contractor
to do the maintenance work. At the
July 27 meeting, the Company in-
formed the Union that lt had de-
termined that substantial savings
could be effected by contracting out
the work upon expiration of lts collec-
tive bargaining agreements with the
various labor organizations represent-
Ing Its maintenance employees. The
Company delivered to the Union rep-
resentatives a letter which stated in
pertinent part:

FPor some time we have been seriously
considering the question of letting out ourEneryvlUe maintenance work to an inde-
pendent contractor, and have now reached
a definite decision to do so effective Aug-Ult 1, 1959.
In these circumstances we are sure you

will realize that negotiation of a new

contrct wouldbe pontim. weyer if
yoa ayqtea we be glad to

After some discussion of the Com-
pany's right to enter a contract with
a third party to do the work then
being performed by employees in the
bargaining unit, the meeting con-
cluded with the understanding that
the parties would meet again on July
30.
By July 30, the Company had se-

lected Fluor Maintenance, Inc., to do
the maintenance work. Fluor bad as-
sured the Company that maintenance
costs could be curtailed by reducingthe work force, decreasing fringe
benefits and overtime payments,_and
by preplanning and scheduling the
services to be performed. The contract
provided that Fluor would:
furnish all labor, supervision and ofce
help required for the performance of
maintenanpe work ... . at the Rmeryvllleplant of Owner as Owner shall from time
to time assign to Contractor during the
period of t contract; and shall alsofurish such tools, supplies and equipment
in connection therewth as Owner shall
order from Contractor, it being understood
however that Owner shall ordinarily do
its own purhasing of tools, supplies and
equipment.
The contract further provided that
the Company would pay Fluor the
costs of the operation plus a fixed tee
of $2,250 per month.
At the July 30 meeting the Com-

pany's representative, in e_xplaining
.he decision to contract out the main-
tenance work, remarked that during
bargaining- negotiations in previous
years the Company had endeavored to
point out through the use of charts
and statistcal Information "just how
expensiv6 and costly our maintenance
work was and how It was creating
quito a terrific burden upon the
Emeryville plant."' He further stated
that unions representing other Com-
pany employees "had joined hands
with management In an effort to
bring about an economical and effi-
cient operation," but "we had not been
able to attain that In our discussions
with this particular Local." The Com-
pany also distributed a letter stating
that "since we will have no employees
In the bargaining unit covered by-our
present Agreement, negotiations of a
new or renewed Agreement would
appear to us to be pointless." On Julj
31, the empoyment -of the mainte-
nance employees represented by the
Union was terminated and Fluor em-.
ployees took over. That evening the



Union established a picket line at the
Company's plant.
[THEORY OF BOARD]
The Union filed unfair labor prac-

tice charges against the Company al-
leging violations of § § 8(a) (1), 8(a)
(3) and 8(a) (5). After hearings were
held upon a complaint issued by the
National Labor Relations Board's Re-
gional Director, the Trial Examiner
filed an Intermediate Report recom-
mending dismissal of the complaint.
The Board accepted the recommenda--
tion and dismissed the complaint. 130
NLRB 1558, 47 LRRM 1547.

Petitions for reconsideration, filed
by the General 'Counhse and the Un-
ion, were granted. Upon reconsidera-
tion,--the Board adhered to the Trial
Examiner's finding that the Com-
pany's motive in contracting out its
maintenance work was economic
--rather than anti-union but found
nonetheless that the Company's "fail-
ure to negotiate with ... [the Union]
concerning its decision to subcontract
its maintenance work constituted a
violation of- Section 8(a) (5) of the
Act."2 This ruling was based upon the
doctrine estabished in Town & Coun-
try Alfg. Co., 136 NLRB 1022, 1027, 49
LRRM 1918, enforcement granted, 316
F.2d 846, 53 LRRM 2054 (C. A. 5th Cir.
1963), that contracting out work, "al-
belt for economic reasons, is a matter
within the statutory phrase 'other
terms and conditions of employment'
and Is a mandatory subject of collec-
tive bargaining within the meaning
of Section 8 (a) (5) of the Act."
The Board ordered the Company to

reinstitute the maintenance opera-
tion previously performed by the em-
ployees represented by the Union, to
reinstate the employees to their
former or substantially equivalent
positions with back pay computed
from the date of the Board's supple-
mental decision, and to fulfill its
statutory obligation to bargain.
[ISSUES-IN CASE]
On appeal, the Court of Appeals

for the District of Columbia Circuit
granted the Board's petition for en-
forcement. 322 F.2d 411, 53 LRRM 266.
Because of the importance of the
issues and because of an alleged con-
2 The Board dld not diturb its originalholding that the Company hd not violated

If 8(a)(1) or 8(a)(3), or lt holding that theCompanY had matbd Its obligation to bar-gain about 8urmina@on Pay.8 Labor Board T. Adms Dalr. Inc.. 322 P.24
553, 54 LRRM 2171 (C. A. fth Cir. 1963). cert.
nm . NO. -25, 1M4 Term.

flict among the court. of appeals,b
we granted certiorari limited to a
consideratlon of the following ques-
tions:

1. Was Petitioner required by the Na-
tional Labor Relations Act to bargain with
a union representing some of its employees
about whether to let to an independent
contractor for legitimate business rea-
sons the performance of certain operations
in which those employees had been en-
gaged?

2. Was the Board. in a case involving
only a refusal to bargain, empowered to
order the resumption of operations which
had been discontinued for legitimate busi-
ness reasons and reinstatement with back
pay of the InLdividuals formerly employed
therein?
We agree with the Court of Appeals
that, -on the facts of this case, the
"contracting out" of the work previ-
ously performed by members of an
existing bargaining unit is a subject
-about- which the National Labor Re-
lations Act requires employers and
the representatives of their employ-
ees to bargain collectively. We also
agree with the Court of Appeals that
the Board did not exceed its Temedial
powers in directing the Company to
resume its maintenance operations,
reinstate the employees with back pay,
and bargain with the Union.
[REFUSAL TO BARGAIN]

I. Section 8(a) (5) of the National
Labor Relations Act provides that it
shall be an unfair labor practice for
an employer "to refuse to bargain col-
lectively with the representatives of
his employees." Collective bargaining
is defined in § 8(d) as
the perfonnance of the mutual obligation
of the employer and the representatlve of
the employees to meet at reasonable times
and confer in good faith with respect to
wages, hours, and other terms and condi-
tions of employment.
"Read together, these provisions es-
tablish the obligation of the employer
and the representative of its employ-
ees to bargain with each other In
good faith with respect to 'wages,
hours, and other terms and conditions
of employment....' The duty Is lim-
Itg4 to those subjects, and withi that
area neither party is legally obli-
gated to yield. Labor Board v. Ameri-
can Ins. Co., 343 U.S. 395, 30 LRRM
2147. As to other matters, however,
each party is free to bargain or not
to bargain. . . ." Labor Board v.
Wooster Div. of Borg-Warner Corp.,
356 U.S. 342, 349, 42 LRRM 2034. Be-
cause of the limited grant of cer-
tiorari. we are concerned here only



vith whether the subject upon which
the employer allegedly refused to bar-
gain-contracting out of plant main-
tenance work previously performed by
employee In the bargaining unit.
which the employees were capable of
continuing to perform-is covered by
the phrase "terms and conditions of
employment" within the meaning of
§ 8(d).
The subject matter of the present

dispute is well within the literal
meaning of the phrase "terms and
conditLons of employment." See Order
of Railroad Telegraphers v. Chicago &
N. W. R Co., 362 U.. 330, 45 LRRM
3104. A stipulation with respect to
the contracting out of work per-
formed by jmembers of the bargain-.
ing unit might appropriately be called
a "condition of employment." The
words eien more plainly cover ter-
mination of employment which, as
the facts of this case indicate, neces-
sarily results from the contracting
out of work performed by members
of the establshed bargaining uwit.

[CONTRACTING OUT]
The Inclusion of "contracting out"

within the statutory scope of collec-
tive bargaining also seems well de-
signed to effectuate the purposes of
the National Labor Relations Act. One
of the primary purposes of the Act
is to promote the peaceful settlement
of industrial disputes by subjecting
labor - management controverstes to
the mediatory influence of negotia-
tionA The Act was framed with an
awareness that refusals to confer and
negotiate had been one of the most
prolific causes of industrial strife.
Labor Board v. Jones & -Laughlin
Steel Corp 301 U.S. 1, 42-43 1 LRRM
703. To hoid as the Board has done,
that contracting out is a mindatory
subJect of collective bargaining would
romote the fundamental purpose of

the Act by bringing a problem of vital
concern to labor and management
within the framework established by
Congress as most conducive to Indus-
trial peace.
The conclusion that "contracting

out" is a statutory subject of collec-
tive bargaining is further reinforced
by industrial practices in this coun-
try. While not determinative, it is
appropriate to look to industrial bar-
gaining practices in appraising the
4 See declaration of policy set forth li I§ 1

and 101 of the Labor-Management Relations
Act. 61 Stat. 136 (1947), 29 U.S.C. 5§141, 151
(1958).

propriety of including a particular
subject within the scope of mandatory
bargaining. 5 Labor Board v. Ameri-
can Nat'l Ins. Co., 343 U.S. 395, 408,
SO LRRM 2147. Industrial experience
is not-only reflective of the interests
of labor and management in the sub-
ject matter but is also indicative of
the amenability of such subjects to
the collective bargaining process. Ex-
perience illustrates that contracting
out in one form or another has..been
brought, widely and successfully, with-
in the collective bargaining frame-
work. 0 Provisions relating to contract-
lig out exist in numerous collec-
tive bargaining agreements, 7 and
"contracting out work is the basis
of many- grievances; and that type
of claim is grist in the mills of the
arbitrators." United Steelworkers v.
Warrior & Gulf Nav. Co., 363 U.S.
574, 584, 46 LRRM 2416.

[OLIVER CASE]
The situation here Is not unlike that

presented -in-Local 24, Teamsters Un-
ion v. Oliver, 358 U.S. 283, 43 LRRNI
2374, where we held that conditions
imposed upon contracting out work
to prevent possible curtailment of
jobs and the undermining of condi-
tions of employment for members of
the bargaining unit constituted a stat-
utory subject of collective bargain-
ing. The i s s u e in that '1'e was
whether state antitrust mws could
be applied to a provision of a collec-
tive bargaining agreement w h'i c h
fixed the minimum rental. to be paid
by the employer motor carrier who
leased vehicles to be driven by their
owners rather than the carrier's em-
ployees. We held that the agreement
,was upon a subject matter as to which
federal law directed the parties to
bargain and hence that state anti-
trust laws could not be applied to
prevent the effectuation of the agree-
ment. We pointed out that the agree-
ment was a

5 See Cox and Dunlop, Regulation of Col-
lective Bargainig by the National Labor Re-
latlons Board. 63 Harv. L. Rev. 389. 405-408
(1950). -
o see Lunden. Subcontracting Clauses In

Major Contracts, 84 Monthly Lab. Rev. 579.
715 (1961).
7 A Department of Labor study. analyzed

1.687 collective bargaining agreements, which
appiled to approximately 7,500,000 workers
(about one-half of the estimated work. force.
covered by collective bargaining agreements).
Among the agreements studied, approximately
one-fourth (378) contained some form of a
limitation on subcontracting. Lunden. supra.
at 581.



direct frontal attack upon a problem
thought to threaten the maintenance of
the basic wage structure established by the
collective bargaining ctract. T in-
adequacy of a rental wbih means that
the owner makes up his excess costs from
his driver's wages not only clearly bears
a close relatAdn to Tabor's efrorts to Im-
prove working conditions but is a :act
of vital concern to the carrier's employed
drivers; an Inadequate rental might mean
the progressive curtallment of jobs
thlrough withdrarwal of more and more
carrier-owxied vehicles from service. CML,
at 29.]
Thus, we concluded that such a mat-
ter is a subject of mandatory bargain-
ing under 1 8(d). 14l, at 294-295. The
only difference between that case and
the one at hand is that the work of
the employees in the bargaining unit-
was let out piecemeal in Oliver, where-
as here theb. work of the entire unit
has been contracted out. In reaching
the c9nclusion that the subject matter
in Oliver was a mandatory subject of
collective --bargaining, we cited with
approval Timken Roller Bearing Co.,
70 NLRB 500, 518, 18 NLRB 1370, en-
forcement denied on other grounds,
161 F.2d 949, 20 LRRM 2204 (C. A. 6th
Cir. 1947), where the Board in a situ-
ation factually simflar to the present
case held that §1 8(a) (5) and 9(a)
required the employer to bargain
about contracting out work then be-
ing performed by members of- the bar-
gaining unit.
[PROPRIETY OF NEGOTIATION]
The facts of the present case illus-

trate the propriety of submitting the
dispute to collective negotiation. The
Company's .decision to contract out
the maintenance work did not alter
the Company's basic operation. The
maintenance work still had to be
performed in the plant. No capital in-
vestment was contemplated; the Com-
pany merely replaced -existing em-
ployees with those of an independent
contractor to do the same work under
similar conditions of employment.
Therefore. to requicre the- employer to
bargatn about the matter would not
signiificantly abridge his freedom to
manage the business.
The Company wa WcemedwtlZ

the high cost of Its. maintenance op-
eration. It was induced to contract
out the work- by assurances from in-
dependent contractors that economies
could be derived by reducing the work
force, decreasing fringe benefits, and
eliminating overtime payments. These
have long been regarded as matters
perculiarly suitable for resolution

within the collective bargalnln
framework, and industrial experience
demonstrates that collective negoti-
ation has been highly successful In
achieving peaceful accommodation of
the conflicting Interests. Yet, it is
contended that when an employer can
effect cost savings In these respects by
contracting the work out, there is no
need to attempt to achieve similar
economie; through negotiation with
existing employees or to provide them
with an opportunity to negotiate a
mutually acieptable alternatlve. The
short answer is tlhat, although it Is
not possible to say whether a satis-
factory solution could be reached,
national labor policy is founded upon
the congressional determination that
the chances are good enough to war-
rant subjecting such issues to the
process of collective negotiation.
The appropriateness of the collec-

tive bargaining process for resolving
such issues was apparently recognized
by the Company. In explaining its de-
cision to contract out the maintenance
work, tlhe Company pointed out that
in the same plant other unions "had
joined handg with management In an
effort to bring about an economical
and efficient operation," but "we had
not been able to attain that in our
discusions with this particular Local."
Accordingly, based on past bargain-
ing experience with this union, the
Company unilaterally contracted out
the work. While "the Act does not en-
courage a party to engage in fruitless
marathon discussions at the expense
of frank statement and support of his
position," Labor Board v. American
Nat'l Ins. Co., 343 U.S. 395, 404 30
LRRM 2147, it at least demands ihat
the issue be submitted to the iiedia-
tory influence of collective negotia-
tions. As the Court of Appeals pointed
out, "it is not necessary that it be
likely or probable that the union wfll
yield or supply a feasible solution but
rather that the union be afforded an
opportunity to meet management's
legitimate complaints that its mainte-
nance was unduly costly."
We are thus not expanding the

scope of mandatory bagag to
hold, as we do now, that thet of
"contracting out" involved In ths case-
-the replacement of employees in the
existing bargaining unit with those of
an Independent contractor to do the
same work under similar conditions of
employment-is a statutory subject of
collective bargaining under § 8(d).
Our decision need not and does not



encompas other forms of "contct-
Ing out" or "subcontracting" which
arie daily in our complex economy.8

[ORDER OF BOARD]
II. The only question remaining is

whether, upon a finding that the
Company had refused to bargain
about a matter which is a statutory
subject of collective bargaining, the
Board was empowered to order the
resumption of maintenance opera-
tions and reinstatement with back
pay. We believe that It was so em-
powered.

Section 10(c) provides that the
Board, upon a fin g than an unfair
labor practice has been committed,
shall issue . . . an order requiring such
person to cease and desist from such
unfair practice and to take such affir-
mative action including reinstatement of
employees with or without back pay, as
will effectuate the policies of this sub-
chapter... .9
That section "charges the Board with
the task of devising remedies to effec-
tuate the policies of the Act." Labor
Board v. seven-Up Bottling Co., 344
U.S. 344, 346, 31 LRRM 2237. The
Board's power Is a broad discretionary
one subject to limited judicial review.
ibi. "tT]he relation of remedy to
policy is peculiarly a matter-for ad-
ministrative competence... ." Phelps
Dodge Corp. v. Labor Board, 313 U.S.
177, 194, 8 LRRM 439. "In fashioning
remedies to undo the effects of viola-
lations of the Act, the Board must
draw on enlightenment gained from
experience." Labor Board v. Seven-Up
Bottling Co., 344 US. 344 348, 31 LRRM

. 8 As the Solicitor General points out, the
terms "contracting out" and "'subcontracting"'
have nc precise meanlng. They are used to
doecribe a variety of busines arrangements
altogether different from that Involved In this
case. For a discussion of the varlous types
of "contracting out" or "subcontracting" ar-
rangements, see Brief for Respondent, pp. 13-
17; Brief for Electronic Industries Association
as amctias-curiae. pp. 5-10.
98ction 10(c) provides In pertinent part:

,If upon the preponderance of the testimony
taken the Board shall be of the opinion that
any person named In the complaint has en-
gaged in' or Is engaging in any such unfair
labor practice, then the Board shall state Its
findings of fact and shall issue and cause to
be served on such person an order requiring
such person to cease and . desist from such
unfair labor practice, and to take such affirma-
tive action Including reinstatement of em-
ployees with or without back pay, as will ef-
fectuate the policles of this subchapter . . .
No order of the Board shall require the rein-
statement of any Individual as an employee
who has been suspended or discharged, or the
payment to him of any back pay, It such Indi-
vidual was suspended or discharged for cause..

..

2237. The Board's order will not be
disturbed "unless it can be shown
that the order Is a patent attempt to
achieve ends other than those which
can fairly be said to effectuate the,
policies of the Act." Virginia Elec., &
Power Co. v. Labor Board, 319 U.S.
533, 540, 12 LRRM 739. Such a showing
has not been made in this case.
There has been no showing that the

Board's order restoring the status quo
ante to insure meaningful bargaining
Is not well designed to promote the
policies of the Act. Nor Is there evi-
dence which would justify disturbing
the Board's co6iclusion that the order-
would not Impose an undue or unfair
burden on the Company.IO

It is argued, nonetheless, that the
award exceeds the Board's powers
under § 10(c) In that it infringes
the provision that "no order of the
Board shall require the reinstatement
of any Individual as an employee who
has been suspended or discharged,
or the payment to him of any back
pay, if such individual was suspended
or discharged for cause. . . ." The
legislative history of that provision
indicates that it was desined to
preclude the Board from reinstating
an individual who had been discharged
because of misconduct.'1 There is no
indication, however, -that it was--de-
signed to curtail the Board's power
in fashioning remedies when the loss
of employment stems directly from
an unfair labor practice as in the
case at hand.
10The Board stated: "We do not belleve that-
requirement (restoring the statu quo antel
impczes an undue or unfair burden on Re-
spondent. The record shows that the main-
tenance operation Is still being performed iln
much the same manner as It was prior to
the subcontracting arrangement. Respondent
has a continutig need for the service ot
maintenance employees; and Respondent's
subcontract Is terminablb at any time upon
60 days' notice." 138 NLRB, at 555, n. 19.
51 LRRM 1101.
11 The- House Report states -that the pro-

vision was "intended to put an end to the
belief, now widely held and certainly justified
by the Board's decisions, that engaging in

-union activitles carries with. It_a license to
loaf, wander about the plants, refuse to work,
waste time, break rules, and engage In in-
civilities and other disorders and misconduct."
H. R. Rep. No. 245, 80th Cong., 1st Seas., 42
.(1947)... The Conference.. Report. notes that
under I 10(c) "employees who are discharged
or suspended for Interfering with other em-
ployees at work, whether or not In order to
transact union business, or for engaging In
activities, whether or not .union actirttes.
contrary to shop rules, or. for Commrunist
activities, or for other cause [Interfering with.
war production] . , . will not be entitled to
reinstatement." H. R. conf. E p.- No. 510,
80th Cong., 1st Sess., 55 (1947).'



The Jud t of the Court Of
AS
. mr. Justice GOLDBERG took no

part In the consideration or desion
of this case.

Concurring Opinion
Mr. Justice SThWART, with whom

Mr. Justice DOUGLAS and Mr. Jus-
tice HARLAN join, concurlng.
Viewed broadly,, the question before

us stirs large issues. The Court pur-
ports to limit its decision to "the facts
of this case." But the Court's opin-
ion radiates implications of such dis-
turbing breadth that I am persuaded
to file this. separate statement of my
own views.

Section 8 (a) (5) of the National La-
bor Relations Act makes it an unfair
labor practice for an employee to
"refuse to bargain collectively with
the representatives of his-employees.'
Collective bargaining Is defined In 18
{d) as:
the perfbrfnie of the mutual oblia
tion of the employer and the represent-
tives of the employees to meet at rea-
sonable times and confer In good faith
with respect to wages, hours, and other
terms and conditions of employment.
The question posed Is whether the
particular decision sought to be made
unilaterally by the employer in this
case is a subject of mandatory collec-
tive bargaining within the statutory
phrase "terms and condition of em-
ployment." That is all the Court de-
cides.' The Court most assuredly
does not decide that every managerial
decision which necessarily terminates
an individual's employment is subject
to the duty to bargain. Nor does the
Court decide that subcontracting de-
cisions are as a general r.matter subject
to that duty. The Court holds no
more than that this employer's deci-
sion to subcontract this work, involv-
ing "the replacement of employees in
the existing bargaining unit with
those of an independent contractor to
do the same worrk under similar con-
ditions of employment" Is subject to
the duty to bargain collectively. With-
In the narrow limitations implicit in
the specific facts of this case, I agree
with the Court's declsion.

Fibreboard had performed its main-
tenance work at its Emeryville manu-
facturing plant through iti own em-

1 Except for the quite separat remedy
Issue discussed In Part II of the Court's
Opinion.

ployees, who were represented by a
local o the United Steelworkers.
Estimating that some $225,000 could
be saved annually by dispeJning with
Internal maintenance, the company
contracted out this work, informing
the union that there would be no
point in negotiating a new contract
since the employees in the bargaining
unit had been replaced by employees
of the independent contractor, Fluor.
Maintenance work continued to be
performed within the plant, with the
work ultimately supervised by the
company's officials and "functioning.
as an integral part", ot the company.
Fluor was paid the cost of operations
plus $2,250 monthly. The savings in
costs anticipated from the arrange-
ment derived largely from the elimi-
nation of fringe benefits, adjustments
in work scheduling, enforcement of
stricter work quotas, and close super-
vision of the new personnel. Under the
cost plus arrangement, Fibreboard re-
mained reponsible for whatever
maintenance costs were actually In-
curred. On these facts, -I would agree.
that the employer had a duty to bar-
gain collectively concerning the re-
placement of his internal mainte-
nance staff by employees of the inde-
pendent contractor.
[BASIC QUESTION]
The basic question is whether the

employtr failed to "confer in good
faith with respect to . . . terms and
conditions of employment" in uni-
laterally deciding to subcontract this
work. This question goes to the scope
of the employer's duty in the absence
of a collective bargaining agreement.2
It is true, as the Court's opinion points
out, that industrial experience may be
useful in determining the proper scope
of the duty to bargain. See Labor
Board v. American Nat'l Ins. Co., 343
U.S. 395, 408, 30 LRRM 2147. But data
showing that many labor contracts
refer to subcontracting or that sub-
contracting grievances are frequently
referred to arbitrators under collective
2 There was a time when one might have

taken the view that the National Labor Rela-
tions Act gave the Board and the courts no
power to determlne the subjects about whlch
the parties must bagain-a view expressed by
Senator Walsh when he said that public con-
cern ends at the bargainlig room door. 79
Cong. Rec. 7659 (1939). See Cox and Dunlop.
Regulation of Collective Bargaining by the
NLRB- 63 Harv. L. Rev. 389. But too much
law has been built upon a contrary assump-
tion for this view any longer to prevail, and
I question neither the power of the Court to
decide this lsue nor the propriety of Its doin
s0,



bar nn agreemets, while notwrhil irrelevant, do not have much
real bearing, for such data nay indi-
cate no mwe than that the es
hav often considered It muta ad
vantageous to bargain over these is-
sues on a permissive basis. In any
event, the ultimate question is the
scope of the duty to bargain defined
by the statutory language.

It is important to note that the
words of the statute are words of limi-
tation. The National Labor Relations
Act does not say that the employer
and employees are bound to confer
upon any subject which interests ei-
ther of them; the specification of
wages, hours, and other terms and
conditions of employment defines a
limited category of issues subject to
compulsory bargaining. The lJmiting
purpose of the statute's language is
made clear by the legislative history
of the present Act. As originally
passed, the Wagner Act contained no
definition of the duty to bargain col-
lectively.3 In the 1947 revision of the
Act, the House bill contained a de-
tailed but limited list of subjects of
the duty to bargain, excluding all
others.4 In conference the present lan,
guage was substituted for the House's
detailed specification. While the lann-
guage thus incorporated in the 1947
legislation as enacted is not so strin-
gent as that contained in the House
bill,it nonetheless adopts the same
baic approach in seeking to define a
limited class of bargainable issues.5
The phrase "conditions of employ-

ployment" is no doubt susceptible of
diverse interpretations. At the ex-
treme, the phrase could be construed
to apply to any subject which is !n-
sisted upon as a prerequisite for con-
tinued employment. Such an inter-
pretation, which would in effect place
the compulsion of the Board behind
3 However, It did recognize that the party

desgnated by a majority Of employees in a
bargainlng unit shall be their exclusive repre-
sentative "for the purpose of collective bar-
gaining In respect of rates of pay, wages,
hours of employment, or other conditions of
employment.'. (1 9(a).)
4 H. It. 3020, 80th Cong., 1st Bess., §2 (il)

(B)(vl) (1947). In 1 Legislative Hstory of the
Labor Management Relations Act of 1947, at
16-167 (1948). (Hereinafter LIMRA.)
5 The conference report accompanying the

bill sad that although this section "did not
proscribe a purely objective test of what con-
stuted collective bargaining, as did the House
bill, [it] had to a very substantial extent the
same effect ....1 LMRA 538. Though this
statement refers to the entire section. It ls
clear from the context that the focus of
attention was upon the procedures of collec-
tive bargaining rather than its scope.

any and all bargaining-demands,
would be contrary to the intent of
Congress, as reflected in this legisla-
e history. Yet there are pessges

In the Cort's Opinion today which
suggest just such an expansive inter-
pretation, for the Court's.- opinion
seems to imply that any issue which
may reasonably divide an employer
and his employees must be the sub-
ject of compulsory collective bargain-
ing.6

[STATUTORY PURPOSE]
Only a narrower concept of "condi-

tions of employment" will serve the
statutory purpose of delineating a
limited category of issues which are
subject to the duty to bargain- collec-
tively. Seeking to effect this purpose,
at least seven circuits have inter-
preted the statutory language to ex-
clude various kinds of management
decisions from the scope of the duty
to bargain.7 In common parlance, the
conditions of a person's employment
are most -obviously the various phy-
sical dimensions of his working en-
vironment. What one's hours are to
be, what amount of work is expected
during those hours, what periods of
relief are avlailable what safety prac-
tices are observed, would all seem
conditions of one's employment. There
are other less tangible but no less
important characteristics of a per-
son's employment which might also
be deemed "conditions"-most prom-
inently the characteristic involved
in this case, the security of one's em-
ployment. On one view of the mat-
ter, it can be argued that the question
whether there is to be a job is not a
condition of employment; the ques-
tion is not one of imposing condi-

6 The opinion of the Court seems to assume
that the oLly alternative to compulsory col-
lective- bargaining Is unremitting economic-
warfare. But to exclude subjects from the am-
bit of compulsory collective bargaining does
not preclude the parties from seeking negotia-
tions about them on a permissve basis. And
there are limitations upon the use of ecgnowijo
force to compel concssion upon subjects
which are only permissively bargalnable. La-
bor Board Y. Wooster Dyv. of Borg wamer
Corp., 356 U.S. 343. 42 LRRM 2034.
7ILbor Board v. Adams Dalry, 322 F.2d 553.

54 LRRM 2171 (C.A. 8th Clr. 1963); Labor Board
v. New England Web. 309 F.2d 696. 51 LRRM
2426 (C.A.- let CIr. 1962); Labor Board v. R*pid
Bindery. 293 F.2d 170. 48 LRRM 2658 (C.A. 2d
Cir. 1961); Jay's Foods v. Labor Board. 292
F.2d 317, 48 LRRM 2715 (C.A. 7th Cir. 1961);
Labor Board v. J. M. Lassing. 284 F.2d 781. 47
LRRM 2277 (CA. 6th Cir. 1960): -Mount Hope
Finishing Co. v. Labor Board, 211 F.2d 35. 33
LRRM 2742 (C.A. 4th Cir. 1954); Labor Board
v. Houston ChronIcle, 211 F.2d 848, 33 XRRM
2847 (CA. 5th Cir. 1954).



tions on employment, but the more
Jundamenhl qtion whether there
is to be employment at all. However,
It is clear that the Board and the
courts have on numerious occasions
recogntzed that unions -demands for
provisions lmiting an employer's
power to discharge employees are
mandatorily bargainable. Thus,. free-
dom from discriminatory discharge,8
seniority rights,9 the imposition of a
compulsory retirement age,10 have
been recognized as subjects upon
which an employer must bargain, al-
though all of these concern the very
existence'rof the employment itself.
While employment security has

thus properly been recognized in
various circumstances as a condition
of employment, it surely does not
follow that every decision which may
affect job security Is a subject
of compulsory --collective bargaining.
Many declsions made by management
affect the job security of employees.
Decisions concerning the volume and
kind of advertising expenditures,
product -design, the manner of
financing, and of sales, all may bear
upon the security of the workers'
jobs. Yet it is hardly conceivable
that such decisions so involve "con-
ditions of -employment" that they
must be negotiated with the em-
ployees' bargaining representative.
In many of these areas the impact

of a particular management decision
upon job security may be extremely
indirect and uncertain, and this alone
may be sufficient reason to conclude
that such decisions are not "with re-
spect to . . . conditions of employ-
ment." Yet there are other areas
where decisions by management may
quite clearly imperil job security, or
indeed terminate employment en-
tirely. An enterprise may decide to
invest In labor-saving machinery. An-
other may resolve to liquidate Its as-
sets and go out of business. Nothing
the Court holds today should be un-
derstood as Imposing a duty to bargai
collectively regarding
decisions, which lie at the core of
entrepreneurial c on t r o l. Decisions
concerning the commitment of invest-
ment capital and the basic scope of
8 Labor Board v. Bachelder, 120 F.2d 574, 8

LRRM 723 (O.A. 7th Clr.). see also National
-Licorice Co. v. Le.bor Board, 309 U.S. 350, 6
LRRM 674.
9 Labor Board v. Westinghouse Air Brake

Co., 120 F.2d 1004. 8 LRRM 604 (OA. 3d Cir.).
10 Inland Steel Co. v. Labor Board, 170 F24

247. 22 LRRM 2506 (C.A. 7th Cir.).

the enterprise are not in themsels
prily about conditions of employ-
ment, though the effect of the deci-
sion may be necessarily to terminate
employment. If, as I think clear, the
purpose of § 8(d) Is to describe a
limited area subject to the duty of
collective bargaining, those manage-
ment decisions which are fundamental
to the basic direction of a corporate
enterprise or which impinge only In-
directly upon employment security
should be excluded from the area.

(CONDMONS OF EMPLOYMENT].
Applying these concepts to the case

at hand, I do not believe that an em-
ployer's subcontracting practices are,
as a general matter, in themselves
conditions of employment. Upon any
definition of the statutory terms short
of the most expansive such practices
are not conditions-tngible or In-
tangible-of any person's employ-
ment.11 The question remains whether
this particular kind of subcontracting
decision comes within the employers
duty to bargain. On the facts of this
case, I join the Court's judgment, be-
cause all that is invclved is the sub
stitution of one group of workers for
another to perform the same task In
the same plant under the ultimate
control of the same employer. The
question whether the employer may
dischLrge one group of workers and
substitute another for them Is closely
analoguous to many other situations
within the traditional framework of
collective bargaining. Compulsory re-
tirement, layoffs according to senior-
ity, assignment of work among po-
tentially eligible groups within the
plant-all involve similar questions of
discharge and work assignment, and
all have been recognized as subjects
of compulsory collective bargalning.2

Analytically, this case Is not far
from that wh;ich would be presented
if the employer had merely dis-
charged all his employees and re-
placed them with other workers wil-
lng to wrk on the same job In the
same plant without the various fringe
benefits so costly to the company.
11 At least four circuits have held that

subcontracting decisions are not subject to
the duty to bargain. Labor Board v. Adams
Dairy. 322 FP2d 553. 54 LRRM 2171 (C. A. 8th
Clr. 1963); Jay's Foods v. Labor Board. 292
F.2d 317, 48 LRRM 2715 (C. A. 7th Cir. 1961);
Labor Board v. J. A1 Lassing, 284 F.2d 781
47 LRRM 2277 (C. A. 6th Cir. 1960); Labor
Board v. Houston Chronicle, 211 F.2d 848,
33 LRRM 2847 (0. A. 5th Clr. 1954).
12 See notes 7. 8, and 9. supra.
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U. S, Court of Appeals,
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NATIONAL LABOR RELATIONS
BOARD v. JACOBS MIANUFACTUR-
ING COMPANY, No. 169, May 9, 1952.

LABOR-MANAGEiMENwT RELATIONS
ACT
-Refusal to bargain-Pensions-

Existing contract 1 54.625 0 54.201
Employer has a statutory duty to

bargain with union on subject of

these occasions to have been so obnoxious as
to w&rrant the disciplinary measure Invoked
by Homan. Employees in an industrial plant
do not always resrt -to poute, parlor room
language during the course o' a heated union
campaign. Majestic Metal Speclalities, Inc.,
92 N.L.R.B. No. 265 (27 LRRNI 1332]." (Note
14, Board's Decision, Record, p. 49.)
5 N L.RB. v. Edlnburg Citras Assn., 147 F.2d

353 (15 LRR Man. 8671; N.L.R.B. v. Hinde &
Dauch Paper Co., 171 F.2d 240 (23 LRRM 21971;
N.L.R.B. v. Montgomery Wa-d & Co.. 157 F.2d
436 [19 LRRM 20081; N.L.R.B.. v. Piedmont
Cotton MIlls, 179 F.2d 345 (25 LRRM 22091;
N.L.R.B. v. Tex-O-Kan. 122 F.2d 433 (8 LRR

Man. 6751; N.L.R.B. v. Williamson DIckie, 130
F.2d 260 (10 LRR Mian. 8671.
oUnIversal Camera v. N.L.R.B.. 340 U.s. 474

(27 LRRM 2373]: N.L.R.B. v. Universal Camera,
190 F.2d 429 [28 LPRRM 2274]; on reconsIdera-
tion.

pensions for employees, which had
not been discussed during negotiation
of existing contract; employer may
not lawfully refuse to bargain as to
pensions on theory that existing con-
tract did not contain a reopening
clause broad enough to include that
subject.
-Refusal to bargain-Refusal to

disclose facts to union 154.523
Employer did not satisfy its statu-

tory duty to bargain with union by
merely inviting union to submit writ-
ten offers for a settlement and by
refusing to disclose pertinent facts to
show that employer had, in good faith,
reacbed Its decision that it could not
afford to meet union's wage demands.
-Refusal to bargain-Construction

of Act * 54.625 * 54.517
Section 8(d) of Act does not relieve

employer of duty to bargain with un-
ion as to subjects which were neither
discussed nor embodied in any of terms
and conditions of existing contract.
Obligation of collective bargaining,

as defined in Section 8(d) of Act,
means cooperation in the give and take
of personal conferences with a will-
ingness to let ultimate decision follow
a fair opportunity for presentation of
pertinent facts and arguments.
-Order of Board-Requirement of

disclosure-Validity > 56.501
Order of Board requiring employer

to substantiate its position, by furnish-
ing information to union, that it was
financially unable to meet union's
wage demands is valid, as cmnstrued
to mean that requirement of dis-
closure will be met if employer pro-
duces whatever relevant information
it has to indicate whether it can or
cannot afford to comply with union's
demands.

Petition to enforce an NLRB order
(28 LRRM 1162, 94 NLRB 1214). En-
forcement granted.
George J. Bott, General Counsel;

Davld P. Pindling, Associate General
Counsel; A. Norman Somers, Assistant
General Counsel; Frederick U. Reel,
and Samuel M. Singer, all of NLRB,
for petitioner.
Walfrid G. Lundborg, of Hartford,

Conn., for respondent.
Before L. HAND, AUGUSTUS N.

HAND, and CHASE, Circuit Judges.



Full Text of Opinion
CHASE, Circuit Judge:-On July 15,

1948, the respondent and the repre-
sentative of its employees, Local 379,
Uniited Automobile Aircraft and Agri-
cultural Implement Workers of Amer-
lca, CIO hereinafter called the union
executed a collective bargaining
agreemenlt effective for two years. It
contained a clause which provided
that, "After the expiration of one year
from the date hereof either party may
request a meeting after fifteen days
written notice, the purpose of which
shall be to discuss wage rates of em-
ployees covered by this agreement."
During the negotiation of this con-
tract certain changes in an existing
group insurance program were dis-
cussed but nothing on that subject
was put into the agreement. The sub-
ject of pensions for employees was
not even discussed.

[FACTS OF CASE]
On July 15, 1949, the union formally

exercised its right under the above
quoted clause and, in its written no-
tice to the respondent, requested a
wage increase together with changes
in the group insurance program and
the adoption of a pension plan.
When the parties first met to dis-

cuss these demands, the responident
took the first position that it could not
raise wages because business condi-
tions made it financially unable to
do so. It refused to negotiate at all
as to the subject of changes in the
group insurance program and the
setting up of a pension plan on the
ground that neither of those subjects
were within the scope of the reopen-
ing clause in the contract. The union
requested permission to examine the
respondent's books and sales records
for the preceeding year to "prove to
the people in the plant that the com-
pany was not" able to increase wages
but the respondent refused to furmish
any such information on the ground
that the determination of this ques-
tion was a matter solely within its
own business judgment. At a subse-
quent meeting of the parties there was
substantially a repetition of what had
transpired at the first meeting. Fol-
lowing that, the union made nu-
merous requests for further meetings
because it had "a great many argu-
ments to offer both on wages and the
workers' security" but the respondent
declined, stating that its position re-
mnained unchanged and that the un-
ion should communicate "such new
and different thoughts * * * in writ-

Ing to us so that we may answer them
by letter or in a meeting as requested
by you."
On these facts, the Board held that

the respondent had refused to bar-
gain In good faith in violation of § 8
(a) (1) and (5) of the Act, 29 U.S.C.A.
§158(a) (1) and (5) by refusing to
meet and confer with the union after
the second bargaining coliference; bY
refusing to furnish the union with
any Information to support its posi-
tion that it was financially unable to
grant the requested wage increases;
and by refusing to discuss the ques-
tion of pensions.'
[ORDER OF BOARD]
Decision as to enforcement turns

upon the validity of the following
parts of the order:

"2. (a) Upon request bargain collective-
ly with (the union) * * * with respect to
rates of pay, wages, hours of employment,
including the subject of a pension plan or
program * * *'s

"(b) Upon request furnish (the union)
with such statistical and other informa-
tion as will substantiate the Respond-
ent's position in bargaining with the
Union."

[THEOPRY OF EMPLOYER]
The respondent contends that it

was under no statutory duty to confer
with the union after the second meet-
ing since all of the issues had been
fully explored and the position of both
parties expressed. Whether this was
true, however, was a question of fact
which the Board found adversely to
the respondent. Since at both the
meetings the respondent took the
position that discussion of wage in-
creases would be futile because it was
financially unable to make them, and
since it refused to discuss the other
subjects at all, the Board was justified
in concluding that the respondent had
refused to bargain in good faith as the
Act requires. Collective bargaining in
compliance with the statute requires
more than virtual insistence upon a
prejudgment that no agreement could
be reached by means of a discussion.
Section 8(d) of the Act defines

"collective bargaining" as the "obliga-
tion. of the employer and the repre-
sentative of the employees to meet at

1 A majority of the Board thought that
I 8(d) of the Act. 29 US.CA. § 158(d), absolved
the respondent from the duty to bargain con-
cerning group insurance since that matter
had been discussed duriing the negotiations
leading up to the contract. Therefore, the
order sought to be enforced does not require
the respondent to bargain as to ibsurance
and we need not pass upon the correctness of
this interpretation of I 8(d) .

Decisions of the Courts



reasonable times and confer in good
faith." This means cooperation in the
give and take of personal conferences
with a willingness to let ultimate de-
cision follow a fair opportunity for the
presentation of pertinent facts and
arguments. This affirmative obligation
was not satisfied by merely inviting
the union to submit written offers for
a settlement, nor by the bare asser-
tion of a conclusion made upon facts
undisclosed and unavailable to the
union which was not acceptable with-
out a presentation of sufficient under-
lying facts to show, at least, that the
conclusion was reached in good faith.
N.L.R.B. v. P. Lorillard Co., 6 Cir. 117
F.2d 921 [7 LRR Man. 475]; reversed
on other grounds, 314 U.S. 512 [9 LRR
Man. 410]; Cf. Globe Cotton Mills v.
N.L.RB., 5 Cir., 103 F.2d 91 [4 LRR
Man. 621]. Consequently, we hold that
the respondent's conduct amounted to
an unfair labor practice and that it
was lawfully required by the order to
bargain with the union upon request
as to wage rates and hours of employ-
ment.

[BARGAINING AS TO PENSIONS]
Furthermore, other than as above

stated there had been no bargaining
at all. Unless the respondent was
right in its position that it could law-
fully refuse to bargain as to pensions
because the existing contract did not
contain a reopening c 1 a u . e broad
enough to include that subject, it is
clear that its refusal to bargai as to
them was also an unfair labor prac-
tice. We do not think the respondent
could lawfully refuse.
Before the National Labor Relations

Act was amended by the Taft-Hartley
Act an employer was under a duty,
upon request, to bargain with the rep-resentatives of his employees as o
terms and conditions of employment
whether or not an existing collective
bargaining agreement bound the par-
ties as to the subject matter to be
discussed. See N. L. R. B. v. Sands
Mfg. Co., 308 U. S. 332, 342 [4 LRR
Man. 530]. However, 1 8(0) of the
amended Act, 29 U. S. C. A. § 158(d),
narrowed this requirement by provid-
ing that the duty to bargain collec-
tively " 0 * * shall not be construed
as requiring either party to discuss or
agree to any modification of the terms
and conditions contained in a contract
for a fixed period, if such modification
is to become effective before such
terms and conditions can be reopened
under the provisions of the contract
* * * " The respondent's position is
that, except as to subjects expressly

reserved for further negotiations in a
reopening clause, any fixed period con-
tract creates a static period in the en-
tire industrial relationship between
the employer and his employees, for
the term of the contract, even as to
aspects of that relationship which
were not covered by that contract or
e v e n discussed in the negotiations
leading up to it.
We, however, agree with the Board

that § 8(d) cannot fairly be given such
a broad effect. The purpose of this
provision is, apparently, to give stabil-
ity to agreements governing industrial
relations. But, the exception thus cre-
ated necessarily conflicts with the gen-eral purpose of the Act, which is to
require employers to bargain as to em-
ployee demands whenever made to the
end that industrial disputes may be
resolved peacefully without resort to
drastic measures likely to have an in-
jurious effect upon commerce, and the
general purpose should be given effect
to the extent there is no contrary pro-
vision. Since the language chosen to
describe this exception is precise and
explicit, "terms and conditions con-
tained in a contract for a fixed period,"
we do not think it relieves an employerof the duty to bargain as to subjectswhich were neither discussed nor em-
bodied in any-of the terms and con-
ditionis of the contract. Therefore, we
hold that it was the respondent's
statutory duty to bargain on the sub-
ject of pensions. In so deciding, how-
ever, as we have already indicated in
commenting upon the Board's ruling
concerning the group insurance issue,
we do not intend to pass upon the
effect, if any, on the duty to bargain,of mere previous discussion of a sub-
ject without putting any terms and
conditions as to it into the contract.
[INFORMATION TO UNION]
There remains for consideration the

validity of that part of the order
which requires the respondent to sub-
stantiate its position, by furnishing
information to the union, that it was
flnancially unable to meet the union's
demands. While we have not pre-
viously dealt with the precise question
now raised, we think the rationale of
our decision in N. L. R. B. v. Yawman
& Erbe Mfg. Co., 187 F.2d 947 [27
LRRM 2524J, covers this situation. We
have already decided that the re-
spondent did not fulfill its duty to bar-
gain collectively when it refused to
disclose pertinent facts to show that
it had, in good faith, reached its deci-
sion that it could not afford to meet
the union demands. We do not under-



stand this part of the order to require
the respondent to do more than show
its good faith in bargaining collec-
tively.
To bargain collectively in compli-

ance with the statute does not mean
that an employer must produce proof
to establish that he Is right in his busi-
ness decision as to what he can, or
cannot, afford to do.- He Is left free to
decided that himself and, at the end
of the bargaining, may agree only
insofar as he is willing in the light of
all the circumstances. See § 8(d). The
Board's order does not require the re-
spondent to produce any specific busi-
ness books and records but informa-
tion to "substantiate" Its position in
"bargaining with the Union." As we
Interpret this, the requirement of dis-
closure Will be met If the respondent
produces whatever relevant informa-
tion It has to indicate whether It can
or -annot afford to comply with the
Union's demands.
Enforcement granted.
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PARTIES TO THE DISPUTE

CITY OF SAN JOSE (herein called "Employer" or "City") and MUNICIPAL EMPLOYEES FED-

ERATION, AFSCME, LOCAL 101 (herein called "Employee Organization" or "Union") are parties

to a Memorandum of Understanding (Union Ex. 3). While the Memorandum of Understanding

does not contain a grievance and arbitration procedure for the resolution of disputes

arising thereunder, it was mutually agreed by the City and the Union that the dispute

in this matter would be submitted to arbitration for final and binding resolution.-

Pursuant to that agreement, an arbitration hearing was conducted in San Jose, California,

on January 22, 1975, before the undersigned arbitrator. Based upon the evidence and

arguement presented at such hearing, the arbitrator decides as follows:



ISSUE

Did the Employer violate the Memorandum of
Understanding when it changed the workshift
of custodians at the San Jose tMunicipal Airport,
on August 1, 1974, from 8 to 8-1/2 hours? If
so, what is the appropriate remedy?

RELEVANT PROVISIONS OF MENIORANDUM OF UNDERSTANDING -

2.00 Purpose. It is the purpose of this Memorandum of Understanding to.. .set forth
the full and entire understanding of the parties, reached as a result of meeting and
C.)rl-erring, regarding the wages, hours and other terms and conditions of employment of
the employees covered by this Memorandum of Understanding...

4.01 Management Rights. The parties agree that no provision of this Memorandum of
Understanding shall be so construed as to mean that any right vested in the City Council
or in the Management of the City by law or by the City Charter, or inherent in the
obligations to manage an enterprise, be abrogated, suspended, or impaired. Such rights
shall be deemed to specifically include but not be limited to the following:

a. The right to determine the organization and mission of the City, its Depart-
ments, agencies, and units.

b. The right to determine the merits, necessity, or organization of any service
or activity of the City.

c. The sole and absolute right to assign, reassign, revoke assignments of or
withdraw assignments of City equipment, including motor vehicles, to or from
employees during, after or before hours of duty, without consultation or meet-
ing and conferring.

6.00 Full Understanding Modification, Waiver. a...this Memorandum of Understanding
sets forth the full and entire understanding of the parties regarding the matters set
forth herein...

b. It is agreed by the parties that existing benefits provided by ordinance or
resolution of the Council or as provided in the San Jose Municipal Code shall
be continued subject however to the terms thereof without change unless ex-
pressly modified, amended or changed subsequent to approval of this Memoran-
due of Understanding.

c. It is the intent of the parties that ordinance, resolution, rules and reg-
ulations enacted pursuant to this Memorandum of Understanding be administered
and observed in good faith.

d. Except as specifically otherwise provided herein, it is agreed and understood
that each party hereto voluntarily and unqualifiedly waives its right, and
agrees that the other shall not be required, to meet and confer with respect _
to any subject or matter covered herein or with respect to any other matters
within the scope of meeting and conferring, during the period of the terms of
this Memorandum....

- (Union Ex. 3)



CITY ORDINANCE NO. 14459

SECTION 1. Section 2036.1 of.. .the San Jose Municipal Code is hereby amended by
repealing said section in its entirety and adopting and adding a new section, as
follows:

2036.1 Regular Hours. Except as hereinafter otherwise provided, each full-time
employee shall be required to work at least forty (40) hours per week, or such other
number of hours per week as the Council may determine by amendment hereof...

.Subject to regulation and control by the City Manager, the head of each department
of the City Government shall determine the days of the week and the hours of each
day when each employee in his department or under his jurisdiction shall be required
to work...

SECTION 2. The provisions of this ordinance shall be operative from and after
January 1, 1969...

(City Ex. 3)

DISCUSSION

The essential facts in this matter are not in dispute. Custodians at the San Jose

Municipal Airport had for some nine years prior to August 1, 1974, been assigned

straight eight-hour shifts, three shifts around the clock. Within each eight contin-

uotis hours, the custodians had been permitted to eat a meal while remaining subject

to call as work requirements necessitated. Effective August 1, 1974, the City changed

the work schedule for these custodians to an 8-1/2 hour day within which time the

custodians were given a duty-free, unpaid, one-half hour lunch period. The August 8,

1974, grievance filed by a number of the custodians protesting this change in work

-schedule has become the subject of this arbitratiQn proceeding.

The only language in the Memorandum of Understanding relating to hours of work is

contained in Section 4.04. This language was added during negotiations for the cur-

rent Mlemorandum of Understanding and in essence recommends that Section 2036.1 of the

Municipal Code be amended to permit assignment of employees to a 4-10 workweek where

this is deemed feasible by the City following consultation with the Union.

A plhrase "subject however to the terms thereof" was added to Section 6.00b of

the current Memorandum of Understanding by the City to insure that "existing benefits"

would be continued subject to the terms of the particular ordiaance involved, which

in this case, according to the City, was to insure that the City had the right to de-



termine the hours of work prescribed by Ordinance No. 14459. Insofar as the record

reveals, there was no discussion at the bargaining table during negotiations for the

current Memorandum of Understanding about the addition of or the intent of this new

language.

POSITION OF THE UNION

It is the position of the Union that the current Memorandum of Understanding

established the wages, hours and other terms and conditions of employment for the

1972-1975 period covered by the Memorandum: that°by Section 6.00b the parties agreed

that existing benefits were to continue and by Section 6.00d agreed that all matters

covered by the Memorandum of Understanding were settled for the term of the Agreement.

The eight-hour day for the custodians was, the Union maintains, an "existing benefit"

and was referred to as such, or as an "incentive," in interviews of prospective em-

ployees. And while the hours of work are not set forth in the Memorandum of Understand-

ing, the work schedule for custodians was a well-established practice which, absent

repudiation during negotiations, must be considered a condition of employment implicit-

ly agreed upon and thus made a-part of the Memorandum of Understanding. Therefore, _

the Union argues, the City could not unilaterally effect a change in that work

schedule during the term of the Memorandum of Understanding.

Further, the Union maintains, even if Ordinance No. 14495 can be considered to be

a part of the Memorandum of Understanding, that ordinance, insofar as it reserves, to

management the right to determine hours of work, is invalid. The ordinance became

effective January 1, 1969: but also on January 1, 1969, the Meyers-Milias-Brown Act.

became effective. By the terms of the W4B, the absolute powers ascribed to the City

in the ordinance regarding determination of hours of work became shared powers which

can be exercised only through the meet and confer process.

Finally, the Union argues that there has not been the improved efficiency in oper-

ation as a consequence in the change of the work schedule that the City maintains but,

rather, there has been a decrease in efficiency and a personal inconvenience to the

employees involved. The Union seeks as a remedy in this arbitration restoration of

the eight-hour work schedule in effect for the custodians involved prior to the City's

Aueust 1. 1974, change in that schedule.



POSITION OF TIIE CITY

According to the City, the work schedule for the custodians was changed on August

1, 1974, to facilitate manpower utilitation, to provide better overlap coverage at

shift clanges, to permit the holdover of a custodian if necessary to cover an absent

custodian on the incoming shift and to permit employees to enjoy an uninterrupted

lunch period. However, the City maintains it has the authority within the terms of the

MIemorandum of Understanding and Ordinance No. 14459, without justification, to make

such a change in work schedule, so long as its actions are not arbitrary and capricious.

The City points out that Section 6.00b of the preceding (1971) Memorandum of

Understanding provided that "existing benefits within the scope of meeting and confer-

ring which are provided by ordinance, resolution, rule or regulation shall be continued

without change' (City Ex. 1). In 1972, according to the City, the phrase "subject to

the terms thereof" was added to Section 6.00b for the specific purpose of insuring

and clarifying that such "existing benefits" would only be changed if the particular

ordinance vested management with the right to make a change. In this case, the City

asserts Ordinance No. 14459 is effective and does reserve to management the right to

determine hours of work. As to the relationship of the ordinance to the Meyers-Milias-

Brown Act. the City maintains that Ordinance No. 14495, while effective January 1, 1969,

was officially enacted on December 16, 1968, prior to the effective date of the Meyers-

Milias-Brown Act. and, in fact, that portion of the ordinance having to do with the

right of the City to determine hours of work had been in effect for some time before

the ordinance was adopted.

Then, according to the City, the terms of that ordinance became a part of the

Mlemorandum of Understanding through reference thereto in Section 6.00b. In other words,

the hiours of work for custodians was an "existing benefits(s) provided by ordinance...

subject however to the terms thereof" and it was up to the Union if it wanted to re-

strict the City's right to determine the hours of work to challenge the validity of

the ordinance and negotiate with respect to this subject during the last negotiations.

It did not do so, the City asserts. Rather, the only matter discussed by the Union

relating to hours of work concerned the possibility of a 10-hour day. Thus, the cur-

ront ,%emorandum of Understanding must be considered to cover the hours of work as set for



.;n t'he ordinance so that the City had the right, without asking the Union to meet and

confer on this subject pursuant to 6.00d, to change the hours of work for custodians

on August 1, 1974. There is no question here of past practice, the City contends, be-

caiuse- the subject is covered by Section 6.00b of the MemoralnLduin of Understanding.

In summary, then, the City contends that it had the right under the terms of the

Memorandum of Understanding to change the hours of work for custodians, there was noth-

ing arbitrary or capricious about its action, and, therefore, there has been no viola-

tion of the Memorandum of Understanding. If the arbitrator should hold othierwise,

however, then the City believes that an appropriate remedy would be an order to the

parties to meet and confer with respect to the hours of work for custodians.

OPINION

Whether the action taken by the City on August 1, 1974, is viewed as a change in

an "existing benefit provided by ordinance" or the withdrawal of a benefit provided

by long and consistent past practice, it is the opinion of the arbitrator that the

City did not have the right to make such change, absent a willingness on the part of

the Union to meet and confer pursuant to Section 6.00d of the Memorandum of Understand-

ing.

If the City's action is viewed as the withdrawal of a benefit, and this seems

to be the more reasonable characterization of the City's action, then the City was

effecting a change in a benefit, or a condition of employment, which had through some

nine years of consistent practice become an implicit term of the agreement and not

subject to change during the period covered by the Memorandum of.Understanding.

While it is difficult to construe the custodians' eight-hour work schedule as

an "existing benefit privided by ordinance" nevertheless considered from this stand-

point the arbitrator must discount the City's very persuasive arguement that it had

the right to change the custodians' work schedule under Section 6.00b of the Memorandum

of Understanding and Ordinance No. 14495. First of all, it is the opinion of the

arbitrator that the terms of Ordinance No. 14495 reserving to management the right to

determine hours of work did not survive the enactment of the Meyers-Milias-Brown Act.



It seems clear that the City in 1972 did not believe lit had this right either, since

it state that it added the words "subject to the terms thereof" to Section 6.00b of

the current Memorandum for the specific purpose of insuring and clarifying that the

benefits provided by ordinance could be changed by the City if the ordinance so provided.

Obviously, the City could through the meet and confer process have reserved the

right in the Memorandum of Understanding to determine the hours of work. Whether or

not the City did effectively do so by addition of the subject-to language to Section

6.00b is a close question. However, because the language of Section 6.00b, even with

the sILbject-to language is not, in the arbitrator's opinion, cLear on its face that the

City thereby has the right to determine hours of work and because there was no commun-

ication of intent by the City/discussion between the parties during meeting and confer-

ring with respect to the addition of this language, it seems more reasonable to conclude

that the City has-not by the language of Section 6.00b reserved the significant riglht
to determine hours of work.

In view of the finding that the City did not have the right to change the hours
of work for custodians on August 1, 1974, the arbitrator believes that it would be im-

proper, if not beyond her jurisdiction in light of Section 6.00d, to order as a remedy
in this case that the parties meet and confer with respect to this subject. The award

shall therefore be as follows:

AWARD

The Employer violated the Memorandum of Understanding when it changed the
work schedule of custodians at the San Jose Municipal Airport on August
1, 1974, from 8 to 8-1/2 hours. The work schedule of the custodians shall
be restored to the practice which existed prior to the August 1, 1974, clhange.
The Arbitrator will retain jurisdiction in this matter in the event there
is a dispute between the parties with respect to the implementation of this
award.

Respectfully submitted,

January 30, 1975 Emily Maloney
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TAB E

PAST PRACTICE AND THE ADMINISTRATION
OF COLLECTIVE BARGAINING AGREEMENTS

RICHARD MrlrENTHAL#

The following exposition on the subject of past
practices was originally presented as a paper be-
fore the Fourteenth Annual Meeting of the National
Academy of Arbitrators. It is reprinted here with
the kind permission of BNA Inc.l in the interest of
furthering an understanding of this important area
of concern to contract administration. The author,
Richard Mittenthal is Chairman, Research and Educa-
tion Committee, and a member of the Executive Com-
mittee, National Academy of Arbitrators.

At the National Academy meeting in Detroit tvo years ago,
Archibald Cox suggested that before "a rationale of grievance
arbitration" can be developed, more work nmust be done in ideniti-
fying and analyzing the standards which serve to shape arbitral
opinions.' This paper is a product of Cox's stuggestion. Its pur-
pose is to examine in depth oine of the more imnportanit standards
upon which so many of our decisions are based-past practice.
Custom and practice profoundly influence every area of lhumiian

activity. Protocol guides the relations betwveen states; etiquette
affects an inidividual's social behavior; habit governs most of ouir
daily actions; and mcres help to determine our laws. It is lhardly
surprisino, therefore, to find that past practice in an industrial
plant plays a significant role in the administration of the collective
agreement. Justice Douiglas of the United States Supreme Court
recently stated that "the labor arbitrator's source of lawv is not
confined to the express provisions of the contract, as the indus-
trial common law-the past practices of the industry and the
shop-is equally a part of the collective bargaining agreement
although not expressed in it." 2

Past practice is one of the most useful and hence one of the most
commonly used aids in resolving grievance disputes. It can help
the arbitrator in a variety of ways in interpreting the agreement.
It may be used to clarify what is ambiguous, to give substance. to

* Attomey and counselor, Detroit, Mtichigan.
1"Reflections upon Labor Arbitration in the Light of the Lincoln Mills Case,"

Arbitration and the Law (Washington: BNA Incorporated, 1959), p. 46.
2 Untited Steelworkers of America v. Warrior & Gulf Navigation Co., 363 U.S. 574,

581-582, 34 LA 561, 564 (1960).

1Arbitration and Public Policy: Proceedings of the Fourteenth Annual
Meeting, National Academy of Arbitrators, c 1961.
The Bureau of National Affairs, Inc., Washington D.C. 20037.
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whliat is general, and perhaps even to modify or amnend wvhat is
seemingly uniambiguous. It may also, apart from aniy basis in the
agreenment, be used to establish a separate, enforceable condition
of enmploymenit. I wvill explore each of these functions of past
practice in somne detail. Anid 1 wvill seek to describe the nature
of a practice as wvell-tlat is, its principal chlaracteristics, its duira-
tio)i, anid so on.

I. The Nature of a Practice
The facts in a case imiay be readily asccrtainable but the arbi-

trator thieni Imiust deteriiiine what their signiificance is, whlietlher
they add up to a practice, anid if so, whlat that practice is. These
questions conifront us wvhieniever the parties base their argument
oni a claimed practice. They cannot be answered by generaliza-
tion. For a practice is ordinarily the unique product of a par-
ticular plant's history anid traidition, of a particular group of
emiiployees anid supervisors, anid of a particular set of circumnstances
wthichi made it viable in the first place. Thus, in deciding the
thireslhold quiestioni of wvlether a practice exists, we muist look to
the pla|nt-sctting rather than to theories of contract administration.

AltIlouigh the conlceptioni of whlat const-itutes a practice differs
fronu one emiiployer to another and from onie uinion to aniotlher,
tlhere are (certain clharacteristics which typify most practices. These
characteristics lave been noted in many arbitration decisions.8
For examnple, in the steel induistry, Sylvester Gairett has lucidly
defined a l)ractice in tlhese wvords:

A customn or practice is not something wshichi arises simply be-
cause a given co'irsc of conduict has been puirsued by Management
or the employees on one or more occasions. A custom or a practice
is a usage evolved by inen as a normal react ion to a recurring type
situiationl. It must be slhown to be the accepted course of conduct
claracteristically repeated in response to the given set of under-
lying circumstances. This is not to say that the course of conduct
must be accepted in the sense of both parties having agreed to it,
blut rather that it must be accepted in the sense of being regarded
by the men involved as the niormal and proper response to the
underlying circumstances presented.4

3 See, e.g., Cuirtis Companiies, Inc., 29 LA 434 (1957); Celanese Corp. of America,
24 LA 168 (1954); Sheller Affg. Corp., 10 LA 617 (1948).

4 SylWester Garrett, Chairman, Board of Arbitration, U.S. Steel-Steelworkers,
Grievance No. NL-453, Docket No. N-146, Jan. 31, 1953. Reported at 2 Steelworkers
Arbitration ItJIIetin, 1187.
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In short, somethiing qualifies as a practice if it is shiowvn1 to be the
un(lerstood and accepted wvay of doinig thlinlgs over an extended
period of tiTne.

lVhat qualities must a course of coniduict h-ave before it can
legitimately be regair(led as a practice?

First, there should be clarity and consistency. A course of con-
duct wvhich is vagute anid ambigouous or wvhich has beeni contra-
dicted as often as it lhas been followved cani hardly qualify as a
practice. But where those in thie planit invariably responid in
the same wvay to at particular set of conditions, their conduct may
veqy wvell ripen into a practice.

Second, there slhould be longevity anld repetitiot. A period of
tiine has to elapse during which a consistent pattern of belhavior
emerges. Hence, one or twvo isolated instances of a certain coII-
dtuct do not establish a practice. Jtst how frequently and over
howv loncg at period somethiing nmust be done lbefore it can be
chlalracterized as a practice is a inatter of good jnidcgment for wvhict
no formula can be devised.

Third, there shlouild be acceptability. The emnployees and thie
supervisors alike Imulst lhave knowledge of the particular condluct
and must rengard it als the correct and ctustomary means of lhandlingc
a situatioi. Suich acceptability imay frequtently be implied from
long acquiiescence in a knowvni couirse of conduct. Where this
acquiiescence does not exist, that is, where employees hiave con-
stantly protested a particuilar course of action through complainits
and grievances, it is doubtful that any practice has been created.
One must consider, too, the tunderlying circtumstatnces which

give a practice its true dimensions. A practice is no broader than
the circumstances ouit of which it has arisen, although its scope
can alvays be enlarged in the day-to-day administration of the

A similar definition can be found in some judicial opinions.
In Jarecki Mlffg. Co. v. Merriam, 104 Kan. 646, 180 p. 224 (1919), the court stated:

"Persons are presumed to contract with reference to a custom or usage which
pertains to the subject of the contract. To constitute a custom wvhich tacitly
attends the obligation of a contract, the habit, mode, or course of dealing in the
particular trade, business, or locality must We definite and certain; must be
well settled and established; mtust be uniformly and universally prevalent and
observed; must be of general notoriety; and must have been acquiesced in
without contention or dispute so long and so continuously that contracting
parties either had it in mind or ought to have had in mind, and consequiently
contracted, or presumptively contracted, with reference to it.

See also AfcComb v. C. A. Swanson & Sons, 77 Fed. Supp. 716, 734 (1948).
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agreeiiieiit. No meaniiigful description of a practice cani be ilmade
witlhout miienition of these circumlistanices. For instanlce, a work
assignmiiienit practice wvhiclh develops oni the afternooni anid mid-
niglht slhifts anid wvhichi is responisive to the peculiar needs of
niglht wvoik cainnot be automnatically extended to the day shift.
The poinlt is that every practice must be carefuilly related to its
origini anid purpose.

And, finally, the signiificanice to be attributed to ai practice may
possibly be affected by wvlether or not it is supported by miuittual-
ity. Somiie practices are the product, eitlher in their inception or
in their applicationi, of a joinit urnderstanding; otlhers develop from
clhoices made by the employer in the exercise of its managerial dis-
cretion wvith-otut any15 intenitioni of a future coimmitment.

Subject Matter

Practices lusuatlly relate to somiie plhase of the conitractual rela-
tionislhip betveeni the employer and hiis employees. They iiiay
conicern suchl subjects as schedutling, overtime, promotionis, anid
the uises of seniiority, all of whlichi are covered to somne extenit in
the typical collective agreemiienit. Buit practices may also inivolve
extra-contractual considera tionis-froimn the giving of Tlhanlksg,iving
turkeys nmd C;hristmas l)ontuses to tlie availal)ility of free parking.

Still other practices, althouighi this clharacterization manay be ar-
gi1able, have mi1ore to do wvitlh managerial discretion in operating
a planit than wvitlh th. emiiploymenit relationship. For example, the
long-time uise of inter-departnienital lianid truicks for inovinlg ma-
terial inig-ht be regarded as a practice, anid the truckers wvlio do thiis
work certainly hiave an interest in preservinig this metlhod of opera-
tion. Buit could it be seriously argued that this practice w-ould
proliibit the emiployer from introducinig a conveyor belt to replace
the haind truicks? AMost agrreeimenits provide, usually in a manage-
ineit-righlts clause, that nmethiods of manufacture are solely wvitllin
the employer's discretion.
There may even be practices whliich liave nothiing whatever to do

with the employment relationship. The long-time assignment of
a certain niumber of foremen to a given department mighit be
vicwed by soine as a practice, but it could hardly preclude the
employer froin Ui21g fewver foremen. XVhat I am suiggesting lhere



E-5

is that the mere existence of a practice, without more, has no real
significan1ce. Only if tile practice clarifies an imiperfectly expressed
contracttual obligation or lends substance to ani inidefinitely ex-
pressed obligation or creates a completely independenit obliga-
tion wvill it have some effect oni the parties' relationship.

Because practices may relate to any phase of an emnployer's busi-
ness, some parties have seen fit to spell out limitationis on the kind
of subject imatter a practice miay cover. In the steel industry, for
instance, a practice is referred to as a "local workinig conidition"
and it is bindinig only if it provides "benefits . . . in excess of or
in addition to" those provided in the agreement.5 And in deter-
mining wviat constitutes a "benefit," steel arbitrators have applied
an obiective rather than a subjective test. Henice, wvhether the
aggrieved employees like or dislike the practice in dispute is irrele-
vant. The decisive question, instead, is wvhether an ordiniary em-
ployee in the samie situationi wvould reasonably regard the practice
as a substantial benefit in relation to hlis job. If so, the practice
may be an enforceable "local working conditioni."
The wide variety of possible subjects may make it difficuilt to de-

cide thie exact natuire of a practice. Suppose that certaini extra
work whichi periodically arises in departmllent X lhas, as a matter
of practice, been performed by X's cemiployees at overtimne rates,
but that this has always occurre(d whlien the entire plant wIvas on a
40-hour wveek. Suppose too that this kinid of practice is enforce-
able under the agreement. One day this extra work is made avail-
able when the plant is on a 32-hiour week, and the employer gives
the work to emnployees from other departments as well as froml X
so as to provide the maxinmum nulmber of men with 36 houirs'
work. How is the practice to be described? The union says it is a
work assignment practice, giving X's employees an exclusive claim
to the disputed work whenever it is performed. The employer
savs it is an overtime practice, giving X's employees the disputed
work only when it is to be performed at overtime rates.

The problem-the proper scope of the practice-is manifest. Was
it intended that the practice apply without limitation to all levels
of operation or was it intended that the practice be restricted to
the precise situation in which it hiad previously been applied?
Some help in formulating an answer may be found in the putrpose

S Section 2 B-3 of the U.S. Steel atnd United Steelworkers Agreement.
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behind the practice. Hence, if it could be shown that the purpose
was to have the work done in department X alone and that it was
mere coincidence that the practice had alwvays been applied wvhen
the employees were on a 40-nour schedule, the broad interpreta-
tion urged by the union would seem to be correct. Absent such a
showing, I would tlhink the rarrow interpretation would have to
be adopted.
We mnust also be careftul to distinguish b)etveen a practice and

the results of a practice. Assunme that a plant hias two separate
electrical crevs, one for existing equipmnent anid the other for
newv installations, and that overtime on a particular job has always
been given to the crewv wvhich was actually workiing that job. As-
sutme too that in implementing this practice over the years there
has beeti a relatively equal distriblution of overtime between the-
creivs. Fromi these facts, it cannot be said that equalization of
overtime thereby becamne a practice. The equalization was sim-
ply onie of the consequences, probablytuninLended, of applying the
overtime assiginment practice. If a practice ivere defined in terms
not onily of its subject matter but of its consequences as well, it
wotild surely develop a breadth far beyond wvhat was originally in-
tended.
Proof
To allege the existence of a practice is one thing; to prove it is

qtuite aniother. The allegation is a common one. But my experi-
ence indicates that wvhere past practice is disputed, the party rely-
ing upon the practice is often unable to establish it. This is not
surprisinlg. For the arbitrator in such a dispute is likely to find
himself confronted by irreconcilable claims, sharply conflicting
testimony, and inicomplete information. Harry Shulman expressed
otur dilemnmia in these wvords:

The Uniion's witnesses remember only the occasions on which'
the work was done in the manner they urge. Supervision remem--
bers the occasions on which the work was done otherwise. Each
remembers details the other does not; each is surprised at the-
other's perversity; and both forget or omit important circum--
stances. Rarely is alleged practice clear, detailed, and undisputed;
commonily, inquiry into past practice.. . produces immersion in a
bog of contradictions, fragments, doubts, and one-sided views....

6 H. Shulman, Umpire, Ford Mfotor Co.-Unzited Automobile WVorkers, Opinion
A-278, Sept. 4, 1952. Reported at 19 LA 2'37 (1952).
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Tihe arbitrator, abanidoned in this kiind of maze, is atlmost cer-
tain to decide the grievance on somne basis other than past practice.
The only meanis of resolvingr the confusion, sthort of credibility
findinigs, is through written records of the disputed events. Sucl
recordis miiay be the best possible evidence of wvlat took place in
the past. Unforttunately, records of scheduling, work assignmen-ts,
etc. are seldoml mainitainied for any length of time. Anid even
wvhen available, they may be incomplete or it may be difficult and
costly to reduce them to somiie meaninigfuil forni. Considering
these problems, it is uinderstanidable that practices are imiost ofteni
hield to exist where the parties are in substantial agreement as to
w-hat the establishled couirse of conduct has been.

II. Functions of Past Practice

Clarifyinig A mbiguous Lanigua0ge
The danger of amibiguity arises nIot only from the Encglishi

language wvithl its iimmense vocabulary, flexible granmmar and
loose synitax but also from the natuire of the collective bargainiing
agreemiienit. The agreeneent is a nmeaiis of governing "conmplex,
inanyv-sidlecI relationis between large ntumbers of people in
a ooing Conlcern for very slul)stantial periods of time." It is sel-
donii written vith the kincd of precision and (letail whiclh clharacter-
ize other legal instrumnenits. Altlhouigh it covers a great variety of
subjects, many of wvhich are quiite complicated, it must be simply
written so that its terms can be uinderstood by the emnployees and
their stupervisors. It is sometimes composed by persons iinexperi-
enced in the art of written expressioni. Issues are often settled by
a general formula because the negoti.mtors recoginize they could
not possibly foresee or provide for the many contingencies which
are bound to occtur duringr the life of thie agreement.

Indeed, any attempt to anticipate anid dispose of problems be-
fore they arise would, I suspect, create new areas of disagreement
and thus obstruct negotiations. Sooner or later the employer and
the union must reach agreement if they wish to avoid the eco-
nomic waste of a strike or lockotut. Because of this pressture, the
parties often defer the resolution of their differences-either by

7 Cox, "The Legal Nature of Collective Bargaining Agreements," 57 Mlich. L.
Rev., 19 22 (1958).
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ignorinig them or by writing a provision wvhich is so vague and
uncertaini as to leave the uniderlying issue open.
These characteristics inevitably cause portions of the agreement

to be expressed in ambiguous anid general tenns. WVitlh the pas-
sage of tiine, however, this language may be given a clear and prac-
tical conistructioni, either througlh maniagerial action wvhichi is ac-
quiiesced in by the eimployees (or, coniceivably, employee action
w%hich is acquiesced in by mianagemiienit) or tlhrough the resolution
of dispuites oni a case-by-case basis. This accumnulation of plant ex-
perienice resuilts in the developmenit of practices and procedures
of varying degrees of consistency and force.

Those responsible for the administration of the agreement can
nio miiore overlook these practices than they can the express pro-
visions of the agreement. For the established wvay of doinig things
is u.sually the contractually correct vay of doing things. And what
lhas becomiie a imutually acceptable interpretation of th-e agreement
is likely to remain so. HIence, the full meaninig of the agreement
miay frequently depend upon how it has becn applied in the past.

Consider, for example, an agreement wvliiclh provides for pre-
mium pay for "any work over eiglht hours in a day." An emnployee
works lhis reguilar 8 a.m. to 4 p.m. shift on Monday but works from
6 a.mn. to 2 p.m. on Tuesday ptursuant to a request by supervision.
He asks for overtimne for his first two hours (6 a.m. to 8 a.m.) on
Tuesday. Whlether hlis claim hias merit depends upoIn how you
conistrue the term "d:iy." Did the parties mean a "calenider day"
as the employer argues, or did they mean a "work day," that is,
a 24-houir period beginningr with the time an employee regularly
starts work, as the union argues?

It may he possible to resolve this ambiguity througlh resort to
practice. IHow the parties act unider an agreement may be just
as imiportanit as wrhat they say in it. To borrowv a well-known
adage, "actions speak louder than words." From the conflict and
accommnodation which are daily occurrences in plant life, there
arises "a context of practices, usages, and rule-of-the-thumb inter-
pretations" wvhich gradually give substance to the ambiguous lan-
guage of.the agreement.8 A practice, once developed, is the best
evidence of what the language meant to those wvho wrote it.

8 Eastern Stairnless Steel Corp., 12 LA 709, 713 (1949).
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By relying upon practice, the burdenl of the decision may be
shifted from the arbitrator back to the parties. For to the extent
to wvhich the arbitrator adopts the initerpretation given l)y the p)ar-
ties themselves as shownl by their acts, he minimizes lhis ownl role in
the constructioni process. Thie real signiificance of practice as anI
interpretive aid lies in the fact that the arbitrator is respoonsive to
the values and standards of the parties. A decisioni based oIn past
practice emphasizes not the personal viewvpoinit of the arbitrator
but rather the parties' owvnl lhistory, w%hat they haxve founid to be
proper and aigreeable over the years. Because stuchi a (lecisioin is
bound to reflect the parties' coIncept of rightness, it is more likely
to resolve the uniderlyitng dispute aind miore likely to be acceptable.
A solutioni created from wvithin is always preferable to onie which
is imposed from iwitlhout.9

Implementinzg General Conitraict Languiage
Practice is also a meains of implemnen-iting(, gerieral cointract lan-

gulage. In atreas wvlichi cannliot be made specific, the pairties are
often satisfied to state a generatl rule anid to allowv the precise meain-
ing of the rtule to develop thirouighl the day-to-day administration
of the agreeinent.

For instance, the right to discipline aiid (lisclharge is uIsuLally con-
ditioned uiponl the existenice of "just cause." Similarly, the riglht
to deviate from a conitract requiiremiient inay be con-iditionied upon
the existence of "circumstances beyond the emiployer's coontrol."
General expressions of this kind are rarely defined. For nio defi-
nition, however detailed, couild anticipate all the possibilities
which might take place dturinig the term of the agreement.

But, in timiie, this kind of gener.l language does tend to become
more coincrete. As the parties respond to the maniy different situa-
tions conifronting them-approvincg certain principles and proce-
dures, disputing others. and resolving their disputes in the griev-
ance procedure-they find mutually acceptable ways of doing
thingrs which serve to guide them in future cases. Instead of re-
arguing every inatter writhout regard to their earlier experiences,
acceptable principles and proceduires are applied again and aoain.
And thus, practices arise w%hich represent the reasonable expec-

9 See Ralph Seward, "Arbitration in the lVorld Today." The Profession of Labo,
Arbitration (Washington: BNA Incorporated, 1957), pp. 72-73.
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tations of the parties. These practices provide a sound basis for
interpreting and applying general contract language. They can
be used to help determninle wvhether a particular condition was ac-
tually "beyond the employer's control" or whetlher a particular
employee's behavior wvas "just cause" for discipline.

Suppose, for example, that tardiness of less than five minutes
has alvays been overlooked but that after it becomiies extremely
widespread, management disciplines a few employees without any
advance notice of its clhange in policy. In view of this loing tolera-
tion of tardiness, it is doubtful that there vould be "just cause"
for discipline. Plant practice thus injects somethinig tancgible into
the "jUst cause" provision, giving employees a clear notion of what
is acceptable anid unacceptable in plant behavior. Of course, once
the meen are notified that tardiness vill no longer be ignored the
employer wvouild be free to take reasonable disciplinary action.

Although, as I hiave just slhowvn, discipline whlich is completely
inconsistent wvitlh past practice is likely to lack "just cause," it does
niot followv that disciplinie must be perfectly consistent wvith past
practice in order to establislh "just cause."

Suppose that figlhting in the plant hias in the past resulted in dis-
cipliniary suispenisions of twvo to five wveeks anid that those wvho hiave
beenl so disciplinied wvere all imen vith considerable seniority.
Tlheni, a recenitly hired employee starts a fight witlh no justification
whatever ailcl is discldarged. The union may argue that because
othlers had received suspensions, the discharge was too severe a
penialty. But one must remember that there are degrees of culpa-
bility and that disclharge is hardly the same penalty wvhen applied
to an empnployce wvith one year's seniority and to another vith
tventy years' senliority. The employer should niot be precluded
fromi disclarging this mani mierely because on1 earlier occasions it
had good reasoni to be lenient.

The poinlt is that "it is not the fact of seeming inconsistency in
past practice, but the cause of it, that ought to engage the arbi-
trator's attenition." 10 Hence, whliat seemns on the surface to be ca-
plricious adminiii-strationi of a disciplin-ary rule "may prove on1 closer

10 Benjamin Aaron, "The Uses of the Past in Arbitration." A,bitration Today
(WVashington: BNA Incorporated, 1955), p. 11. Also found in Reprint No. 50
(Los Angeles: Institute of Industrial Relations, USLA, 1955).
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inspection to be a flexible and humane application of a sound prin-
ciple to essentially different situations." 11

Modifying or Amending Apparently Unambiguous Language

What an agreement says is one thing; how it is carried out mnay
be quite another. A recent study at the University of Illinois re-
vealed that differences betwveen contract provisions and actual
practice are not at all unusual.12 Thus, an arbitrator occasionally
finds himself confronted vith a situation where an established
practice conflicts with a seemingly clear and unambiguous con-
tract provision. Which is to prevail? The ansNver in many cases
has been to disregard the practice and affirIn the plain meaiiing
of the contract language.'3
At the National Academy meeting in 1955, Ben Aaron forcefully

argued that sometimes practice shlould prevail." He posed a hypo
thetical situationi wvhich vas based upon this contract provision:

Where skill and physical capacit)' are substantially equal, sen-
iority shall gove; n in the following situations only: promotions,
downgrading, layoffs, and transfers.

He assumed that the consistent practice for five years immediately
preceding the dispute has been to treat seniority as the controlling
consideration in the assignment of overtinme work and that a griev-
ance has arisen out of the employer's sudden abandonment of that
practice. He assumed further that the agreement vests in man-
agement the right to direct the working forces, subject only to
qualifications or restrictions set fortlh elsewhere in the agreement,
and that the parties have expressly forbidden the arbitrator to
add to, subtract from, or modify any provision of the agreement.
The conventional analysis of the problem begins vith the prop-

osition that the contract should be construed according to. the

11 Ibid.
12 M. Derber, W. E. Chalmers, and R. Stagner, "The Labor Contract: Provision

and Practice," Personnel Magazine (American Mlanagement Assn., Jan-Feb. 1958).
Also found in Reprint No. 58 (Institute of Labor &; Industrial Relations, Univ.
of Illinois, 1958).

13 See, e.g., Sun Rubber Co., 28 LA 362, 368 (1957); Price-Pfister Brass Mffg. Co.,
25 LA 398, 404 (1955); Bethlehem Steel Co., 21 LA 579, 582 (1953); Tide WVater
Oil Co., 17 LA 829, 833 (1952). See also the celebrated case of JVestern Union Tele-
graph Co. v. American Communications Assn., 299 N. Y. 177, 86 N. E. 24 162, 12
LA 516 (1949).

14 Aaron, supra note 10, at pp. 3-7.
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parties' original intention. And the best evidence of their inten-
tioIn is generally founid in the contract itself, that is, in the words
wvliclh the parties thenmselves enmployed to express their iintent. If
these wvords are free froni ambiguity and if their mneaninig is plain,
there is n-o nieed to resort to initerpretive aids suclh as past practice.
This reasoninlg is wvell establislhed in the lawv of contracts.'5

In the hypothetical case, the contract asserts that seniiority is
controllinig "in the f-ollowving situations onily: promiotions, down-
gradinig, layoffs, anid transfer_." On its face, this language con-
taiins no ambiguaity whatever. By usinig the word "onily," a more
exclusive term wvould be hiard to imagine, the parties evidently
intended seiniority to apply in the four situations mentioned but
in nio otlhers. Ilence, pursuant to the plain meaning of this clause,
seniority wvould not govern overtime assiginients and any prac-
tice to the conitrary wvould have to be ignored.

Aaron, lhowever, says this may be too rigid ani approach to the
problem because it borrows priniciples from the lawv of contracts
without givinig adequate consideration to the unique character-
istics of thie collective bargaininig contract and the relative -flexi-
bility wvith which even commiercial conitracts are construed today.
He argrues persuasively tlhat no matter hiowv clear the language of
the collective bairgaining contract seemns to be, it does not always
tell the full story of -the parties' intenitions.

Suppose, in our hypothetical case, the testiinoniy reveals that
the inatter of overtimne assignmnents was iever conisidered during
the negotiation of the seniority clause-eitlher because the parties
overlooked it under thiC inistaken impressioni that tlhey lhad cov-
ered all possible contingencies or because the parties concerned
thiemselves only witlh those situations they had previously experi-
enced. Or suppose the parties simply found this seniority clause
in somne other agreement anid adopted it withouit discussion. Any-

I5 See the following excerpt from 55 Am. Jur. § 31:
"Perhaps the mlKost ftndamnental of the rules which limit the introduction

of a custom or usage . . . is that which denies the admissibility of such evi-
dence where its purpose or effect is to contradict the plain, unambiguous terms
. . . expressed in the contract itself or to vary or qualify terms which are free
from ainbiguity. . . . It [custom or usage] may explain what is ambiguous but
it cannot vary or contradict what is manifest or plain.... An express written
contract embodying in clear and positive terms the intention of the parties
cannot be varied by evidence of usage or custom which either expressly or by
necessary implication contradicts the tenns of such contract."
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one familiar with collective bargainiing knowvs this sort of thing
does happen. And the contract itself is not usually written by
people trained in semantics. It is hardly surprising therefore to
find in the typical contract an "inartistic and inaccurate ulse of
words that have a precise and commonly accepted meaninig in
law." 16 The word "only" in tlhe hypothetical case may mnerely
be attributable to an iniexperienced or over-eager draftsman.
Under these assumed circumstances, it cannot confidently be

said that the parties intended to exclude overtime assignments
from the scope of the seniiority clauise. Absent any original inten-
tion with respect to this problem, Aaron coincludes that the long-
standinig practice of making overtime assignmillenits by seniority
should be controlling.

This conclusion appears to be supported by twvo different
rationales. First, the argument seems to le that contract language
is no clearer than the underlying intentioni of the parties."' Henice,
where it is shown that their inten-tion was unicertain or incom-
plete, the language. cannot be considered truly amibiguous. It
follows that past practice is being used not to contradict what is
plain but rather to add to wvhat is already a part of the agreement.

Second, the argument is that to adopt the overtime assignment
practice "does not alter thie agreement but merely takes niote of a
modification that has already been made either by the parties
jointly or by the unilateral action of the employer tacitly approved
by the union." 18 The practice, in short, amounits to an amend-
ment of the agreement.

I find much merit in wvhat Aaron says. And there are several
reported decisions which indicate hlis viewvs are shared by others
as well."' The real question, howvever, is whether as serious a
matter as the modification of clear conitract languiage car. be
based on practice alone. Some arbitrators have held, I think
with good reason, that practice should prevail only if the proofs
are sufficiently strong to varrant saying there vas in effect mutual

16 Aaron, stupra note 10, at p. 5.
17 As Judge Cardozo put it, "few words are so plain that the context or the oc-

casion is without capacity to enlarge or narrow their extension."
18 Aaron. supra note 10, at p. 6.
19 See, e.g., Mfetropolitan Coach Lines, 27 LA 376, 383 (1956); Smith Display

Service, 17 LA 524, 526 (1951).
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agreemnent to the modification." The parties must, to use the
words in one decision, "have evinced a positive acceptance or
endorsement" of the practice.2' Thus, I believe that the modi-
fication is justified not by practice buit ratlher by the parties'
agreement, the existence of which nmay possibly be inferred from
a clear and conisistent practice.
None of this reasoning is radical. The notion that the collective

bargainiiigc contract is a "living documenit" hias already won wvide
acceptance. Those responsible for a contract are free to clhange
it at any timne by adding an entirely new provision, by rewvriting
an existing clause, or by reinterpreting some section to give it a
meaninig other than that whiich was originally intended. Griev-
ance settlemiienits often result in "understandings that are as dura-
ble, or more so, than thle actual terms of the labor contract...."22

If a contract is susceptible to change in these ways, why
shouldn't it be equally susceptible to change by reason of prac-
tice, at least wshere the practice represents the joint understand-
iing of thie parties? After all, the only ground for recognizinig the
modification or amendment of a contract is sc.ne mutual agree-
ment. And it can be strongly argued that the formn the agreement
takes is not important. Whiethler it be a formal writing, an oral
understandiilg, or a long-staniding practice, so long as each is
supported by mutuality, the parties have indeed clhosen to change
their contract.

It is also wvorth emplhasizinig that Aaron's hypothetical case
julst illustrates a situtation where practice conflicts with the appar-
ent nleaningr of a seeminigly unambiguous provision. But wvhat
of a situatioII wvhere practice conflicts wvith the real meaning of
a truly unamnbiguouis provision?

Suippose, for instance, that a contract says "seniority shall not
govern the assignment of overtime wvork," that the parties meant

20 See. e.g., National Lead Co., 28 LA 470, 474 (1957); Gibson Refrigerator Co.,
17 LA 313, 318 (1951); Texas-New Mexico Pipe Line Co., 17 LA 90, 91 (1951); Mter-
rill-Stevens DTy Dock & Repair Co.. 10 LA 562, 563 (1948); Pittsbutrghi Plate Glass
Co., 8 LA 3170. 332 (1947). For still another viewpoint, see P'earce Davis' commiients
on Aaron's hypothetical casc. lic stated he too would consider thc ove'time assign-
ment practice to be enforceable but or.ly if it were established "that thc practice
had bein initiated by actual discussion and agreement of both parties." Supra
note 10, at p. 15.

21 Bethilehemn Steel Co., 13 LA 556, 560 (1949).
22 George Tl aylor, "Effectuating the Labor Contract through Arbitration," The

Profession of Labor Arbitration (WVashington: BNA Incorporated, 1957), pp.20-21.
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to restrict the application of seniority, that a practice of distri-
buting overtime according to seniority later developed, and that
this practice wvas not initiated until the union had stated in dis-
cussions wsvith the emnployer that it approved of this means of dis-
tributing overtime. On these facts, wvould the emnployer's uni-
lateral disconitiinuance of the practice constitute a contract
violation?
Applying the rationiale stated in Aaron's paper, I would find

no violation on the ground that practice can- be decisive onily if
there is some uncertainty, howvever slight, with respect to the
parties' original intention. My hypothetical case contains no such
uncertainty, the parties' initention beinig perfectly obviouls. Yet,
if the "living docutment" notion is calTied to its iogical conclusion,
a violation may ex'ist on the grotunid tlhat the practice, being a
product of joinit deteriiinlation, amnounts to an amendmenit of
the contract and that thereafter the practice could only be
changed by Imulitual agreement.
Some may coimiplain that the contract is so clear and coinpelling

here that no room is left for considerationi of past practice. Hov-
ever, as Williston lhas explained in lhis faimotus treatise on con-
tracts, "if the meaninig of the contract is plain, the acts of the
parties cannot prove an interpretation contrary to. the plain iiean-
ingm" but nevertheless "such conduict of thte parties . . . nay be
evidence of a subsequient modificationi of their contract." 23

As a Separate, Enforceable Conditiotn of Employment
Past practice may serve to clarify, implement, and even amend

contract language. But these are not its onily functions. Some-
times an established practice is regarded as a distinct and binding
condition of employment, one wvhich cannot be clhanged without
the mutual consent of tLe parties. Its binding quality may arise
either from a contract provision which specifically requtires the
continuance of existing practices or, absent stuch a provision,
from the theory that long-standing practices which have been
accepted by the parties become an integTal part of the agreement
with just as mutch force as any of its rvritten provisions.
There are different kinds of contract provisions regarding past

practice. Some merely state that practices slhall govern one small

28 3 Williston. Contracts (rev. ed., 1936), § 623.



E-16

phase of the employment relationiship. For instance, "bidding on
job vacancies shall. be in accordance with past practice." Others
broadly embrace practices with little or no qualification. For
instance, "all practices and conditions not specified in this con-
tract slhall reinain the same for the duration of the contract." 24
Still otlhers require that practices be contLinued during the term
of the agreemeint but allowv management to change or eliminate
a practice upoIn the occurrence of certain stated conditions.
No discussion of this subject would be complete wvithout some

mention of the experiences of the basic steel industry. The typical
steel agreement provides that "any local working conditions in
effect which have existed regularly over a period of time under
the applicable circumstances . . . shall remain in effect for the
term of this Agreement...." 35 In this way, there has been incor-
porated into the steel agreements a wvide variety of practices affect-
ing wages, crew sizes, relief time, work assigniments, and many
otlher miiatters.26
The "local working conditionis" clause is tlhus the source of

important rights and obligationis, many of wvhich are somewhat
obscured by the bustle of daily plant operations. It is this uncer-
tainty as to the nature and extent of the commitment whiclh seems
most disturbing to steel managemenit. Howvever, a "local working
condition" is not by nature unalterable. It imiay be changed or
eliminated either by mnutuial agreement or by the employer if it
cani establish (1) that it has througlh the exercise of managerial
discretion clhanged or eliminated "the basis for the existence of
the local working condition" and (2) that a reasonable causal
relationislhip exists between the clhange in the basis for the wvork-
inig condition and the change in the wvorkinig condition itself.
The steel agreements thus seek to balance the employee's in-

terest in preserving benefits wlhich derive from established prac-

24 See Gerard Reilly, "Labor Law for Practitioners," Labor Law Journal, p. 23,
(CCH, Jan. 1957) for the attituide of many managemiient attorneys to clauses of this
kind.

25 The contract language quoted in this paragraph and in the following footnote
can be found in Section 2B of the U.S. Steel and United Steelworkers Agreement
and Article One, Section 3 of the Republic Steel and United Steelworkers Agreement.

26 "Local working conditions" are dcfined in the steel agreements as "specific
practices or customs which reflect detailed application of the subject matter within
the scope of wages, hours of work, or other conditions of employmenit and includes
local agreements, written or oral, on such mattcrs."
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tices and the manager's interest in being able to alter practices to
suit changing industrial circumstances and thereby enhanice effi-
ciency. The "local wvorking conditions" clause is, in short, a
comproimise betiween stability on the onie hand aind flexibility
on the other.

I would like to illustrate the application of this clause wvith a
hypothetical case. Stuppose tlhatt certain mill equipment has been
run by five men for matny years, that this arrangement wvas
originally based Uponi supervision's evaluationi of the amount of
wvork involved, and that the five-main crewv has coine to be recog-
nized as a "local working condition." If technological imnprove-
ments are made in the equipiment and if these improvements
substantially decrease the crew's Workload, it has been held that
the ermployer vill ha.ve changed "thie basis for the existence of the
local working conditioni." Hence, it wvill be free to change the
"local working contdition" itself, that is, to redtuce the crewv size.
The only proviso is that a reasoniable "cause-effect" relationslhip
exist betwveen the change in the basis for the practice and the
change in the practice itself.

However, even wvithout technological improvemiients, the emn-
ployer nmay be confident that the operation caii be adequiately
performed witlh four men instead of five by reassigning duties
among the crewv inemnbers or by eliininiating sotme of their idle
time. Or the employer may belatedly discover that thie originial
sutpervisory estimates of the work involved vere conmpletely wrong
and that the crew slhotold never have been larger than four men.
But these circumstances, it has been hleld, do not chanige "tlhe
basis for the existence of the local working condition" and hence
do not justify a reduction in crewt sizes. Such a reduction must
almost be based upon some technological advance, either in
equipment or in manufacturing processes.
A "local working conidition," in other wvords, nee(I not yield to

greater efficienicy alone. Fuirthermore, the "local working cotndi-
tions" clause places a preinium on prompt and carefuil judgment
in any area affecting coniditions of employment. WVhiere, for in-
stance, an improved manufacturing process wvarrants a crew reduc-
tion but management fails to take any actioIn, its failure may
ultimately result in a newr "local working condition" which wrill
saddle the operation with the old crew. Thus, an employer is
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forced to live with an error or a mistake in judgment once it
becomes embedded in a "local working condition."
To this extent, the clause may prevent management from real-

izing optimuim efficiency, but manaogement must bear some of
the responsibility for this result. Th.is lhypothetical case inidicates
the kiind of problems wvhich miiay arise in the administration of a
past practice provision.

Mo-t agTeements, hlovever, say notlhing about management
liaving to maintain existing conditions. They ordinarily do not
even menitioin the suibject of past practice. The question then is
whletlher, apart from aniy basis in the agreement, an established
practice cani nevertheless be considered a binding condition of
employment. The answver, I tlhink, depends upon one's concep-
tion of the collective bargaiining agreement. To use Harry Shul-
man's wvords, "is the agreement an exclusive statement of rights
anid privileges or does it subsume continuation of existing
conlditions?" `7

Emnployers teiid to arguie that the onily restrictions placed upon
management are those contained in the agreement and that in all
other reslpects imianaceneneit is free to act in whlntever wvay it sees
fit. Or to put the argument in the more fainiliar "reserved rights"
terminlio}Ugy, managemnent continlucs to hiave the rights it custom-
arilv possessecl and wvhich it las nIot suirrenidered throutglh collective
l)argaining. If an agreemient does not require the continuance of
existing conditions, a pr;actice, beinlg mierely an extra-contractual
considerationi, wvould lhave no binidingo force regardless of how
well-eftablished it miiay be. It followvs that management may
change or eliminiate the practice wvitlhout the union's consent.

Unionis take ain entirely differenit view of the problemn. They
emphasize the iiini(luie qutalities of the collective bargaining agree-
mlenit andlC the background against whlich the agreenment was nego-
tiated, partictularly those practices wvhich lave come to be accepted
lby eimployees and suipenrisors alike and have thuis become an
important part of the working environinent. The agreement is
exectuted in the lighlt of this wvorkincg enivironimenit and on the
asstiuiptioni that existin}g practices will remain in effect. There-

21 "Reason. Conitract and Law in Latar Relations," 68 Han'. L. ReV. 999, 1011
(1955). Reprinited in Afanagement Rights and the Arbitration Process (Washing-
ton: BNA Tncorporated. 1956), p. 169.
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fore, to the extent that these practices are unchallenged during
negotiations, the parties must be held to have adopted them and
made them a part of their agreement.28
Many arbitrators have, at some time in their careers, been con-

fronted by these arguments. Some have held that the agreement
is the exclusive source of rights and privileges; 29 others have held
that the agreement may subsume continuation of existing condi-
tions.3" The latter is the more prevalent viewv. Those who followv
it have prohibited employers from unilaterally changing or elimi-
nating practices with regard to efficiency bonus plans,3' paid
lunch periods,3' vash-up periods on company time,33 maternity
leaves of absence,34 free milk,3 and lhome electricity at nominal
rates.36
The reasoning behind these decisionis begins ivith the proposi-

tion that the parties have not set down on paper the whole of
their agreeinent. "One cannot reduce all the rules governing a
comnmunity like an industrial plant to fifteen or even fifty pages." 37
Thus, the union-management contract includes not just the

written provisions stated therein but also the understandinigs and
mutually acceptable practices which hiave developed over the years.
Because the contract is executed in the context of these under-
standings and practices, the negotiators must be presumed to be
fully awvare of them and to have relied upon them in striking
their bargain. Hence, if a particular practice is not repudiated
during negotiations, it may fairly be said that the conitract sas

28 See "MIfanagement's Reserved Rights: A Labor View," Management Rights
and the Arbitration Process (Washington: BNA Incorporated, 1956), pp. 118,126.

29 See, e.g., NVational Distillers Products Corp., 24 LA 500 (1953); Donaldson Co.,
Inc., 20 LA 826 (1953); New York Trap Rock Corp., 19 LA 421 (1952); Byerlite
Corp., 12 LA 641 (1949); AM. T. Stevens & Sons Co., 7 LA 585 (1947).

80 See, e.g., Fruehauf Trailer Co., 29 LA 372 (1957); Morris P. Kirk & Son, Inc.,
27 LA 6 (1956); E. TV. Bliss Co., 24 LA 614 (1955); Phillips Petroleum Co., 24 LA
191 (1955); Northland Greyhound Lines, Inc., 23 LA 277 (1954); International Har-
vester Co., 20 LA 276 (1953); American Seating Co., 16 LA 115 (1951); Calif *rnia
Cotton Mlfills Co., 14 LA 377 (1950); Franklin Assn. of Chicago, 7 LA 614 (1947).

81 Libby, AfcNeill & Libby, 5 LA 564 (1946); Pullman-Standard Car Mfg. Co.,
2 LA 509 (1945).

82 E. W. Bliss Co., 24 LA 614 (1955).
88 International Harvester Co., 20 LA 276 (1953).
84 Northland Greyhound Lines, Inc., 23 LA 277 (1934).
85Ryan Aeronautical Co., 17 LA 395 (1951).
86 Phillips Petroleum Co., 24 LA 191 (1955).
87 Archibald Cox, "Reflections Upon Labor Arbitration," 72 Harv. L. Rev. 1482.

1499 (1959).
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entered into upon the assumption that this practice would con-
tiiiue in force. By tiheir silence, the parties have given assent to
"existing modes of procedure." 38 In this wvay, practices may by
implication become an integral part of the contract.39

Cox not ontly agrees witlh this view but states the argument
more stronigly. In asserting that the words of the conitract cannot
be the exclusive souirce of rigltis anid duties, he enmphiasizes the
followinig point:

Witllin the sphere of collective ba.rgaining, the institutional
characteristics and the governmental nature of the collective-bar-
gaining process demand a common law of the shop wlhichi imple-
ments and furnishes the context of the agreement. We must as-
sume that intelligent negotiators acknowledged so plain a need
unless they stated a contrary rtile in plain words. 40

The common law of the shop wotild iniclude, at the very least,
long-stanidinig practices in the plant.

Nonie of this is inicomiipatible ivithi ordiniary conitract lawv. WVillis-
tonI says that a usage, in our jargonl a practice, is adimiissible "for
the purpose of addinig a newv elemenit or term or incident, hliichi-
ever onie is pleased to call it, to the expressed ternis of the con-
tract" anld that "it mXay be slhownii that a myatter coincerninlg wvliich

*38 In this conniection, note the anal)sis nmadle by Douglass V. Brown in "Mfanage-
ment Righlts and the Collective Agreemenit," Proceedings of the First Anntial AMeet-
ing of the Industrial Itelatiots Research Association, pp. 143-155 (IRRA, 1949).
Brown expressel his argiument in tlhcsc words:

"Buit when all of the provisions are written1, it will be found that many mat-
ters wvhich affect conditions of cnhployment are not specifically referred to.
Does this imiean that these matters are of no conicern to the parties, or that the
agreement has no meaning with respect to them? I think not. On some of
thesc matters, the parties are satisfied with existing modes of proceduire, con-
ciously or unconsciously. On others, one party or the other may be dissatisfied
btut may be unable to devise better mno(les. On still others, one party nmay have
preferred an alternative but Inay have beei unable to secure ageemcent from
the other party, or miiay have been unwilling to pay the price necessary for
acceptance. In any event, the omissionl of specific reference is signiificant.

". . . The agreementi no matter how short, does provide a guide to modes
of procedure and to the riglhts of the parties on all matters affecting tile ccn-
ditions of employment. Where explicit provisions are made, the question is
relatively simple. But even where the agreement is silent, the parties have, by
their silence, given assent to a continuation of the existing modes of procedure."

39This implication of course would not be possible if it conflicted with the ex-
press language of the contract. For example, if a contract said "the written pro-
visions constitute the entire agreement of the parties." it would be difficult to imply
that the parties meant to make practices a part of their contract.
40 Cox, supra note 37.
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the written contract is silent, is affected by a usage vitlh wvhich
both parties are chargeable." 41

Indeed, some courts hlave decided that whlen ani employee is
hired or an agenit appointed, the nature of his duties and hiis
compensation as well may not be stated but may nevertheless be
fixed by what is customary and reasonable.4 In one case, a prac-
tice between railroads and their employees was hield admissible
to establish an implied agreeinent to pay time and one-lhalf for
overtime wsork.43
But this tlheory, insofar as it relates to the collective bargraining

agreement, is open to criticism. To repeat, the majority viexw is
that established practices which were in existence wvhen the agree-
ment was neootiated and whiclh wvere not discu-ssed dturing nego-
tiations are binding upon the parties and must be continiued for
the life of the agreement. This is said to be an implied condition
of the agreemnent. In the couirts, implicationis of this kinid are
"based on morality, comi-nion understan(ling, social policy, alnd
legal duty expressed in tort or quiasi-contract." 44

These considerations, hovever, are not mnuclh help to arbi-
trators. If we are the se;vants of the parties alone and not the
public, I doubt that "social policy" would be a souind basis for
drawving an iinplication. If our job is to seek out the pairties'
values and not to impose others' values ulpon tlhenm, I doubt that
"morality" would provide the basis for an implication. If our
povers arise froin the parties' agreement and not from the labor
laws, I doubt that a "legal duty" found in such legislation would
be relevant.

Consider, for instance, the legal duty to bargain under the
Labor-NManagement Relationis Act. Apart from the question of
whether wve may enforce that duty, the real issue is "wvhether the
practice nay be changed without mutual consent when bargain-
ing has failed to achieve consent." 45 Thus, the arbitrator's powver

41 WVilliston, stipra note 23, at § 652.
42 See Venembury v. Dflfey, 177 Ark. 663. 7 S.AV. 2d 336 (1928) (broker's corn-

mission fixed by practice); 'ocll v. Klein, 184 Wis. 620, 200 N.W. 364 (1924) (au-
thority of sales agent to accept used car as part payment for new one held estab-
lished by practice of automobile dealers).

43 McGuire v. Interurban Ry., 99 Ia. 203, 200 N.W. 55 (1924).
44 Shutlman, supra note 27, at pp. 1011-1013. The analysis made in this paragraph

is based upon Shulman's paper.
45 [bid.
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to establish implied conditions derives not from the superior
authority of the lav but rather from the parties' wvill, from their
"common understaniding." He may find implications wvhich "may
reasonably be inferred from sonme teriii of the agreement" 46 or
even from the agreemenit as a whlole.
The implication hiere that existiing praictices mtust be continued

until clhanged by miutiual coiisCent is drawn from the areof the
agreemnent itself and from the collective bargainiing process. It
would be justified, I ami suire, whlerever there is a real or tacit
uniderstandinlg durincg negotiations that existing practices wvould
be continued. WVihile such an uinderstanding nmay exist in somne
relationships, I tlhink Slhulman is probably correct in conclud-
ing that:

It is more than doubtfuil that there is any general uinderstanding
among employers and unions as to the viability of existing prac-
tices during the term of a collective agreement.... I venture to
guess that in many enterprises the execution of a collective agree-
ment wouild be blocked if it wvere insisted that it contain a broad
provisioni that 'all existing l)ractices, except as mondified by this
agreement, slhall be continued for the life thereof, tinless changed
by mutual consent.' And I suppose that execution would also be
blocked if the converse provision were demanded, namely, that
'the employer shall be free to change any existinig practice except
as hie is restricted by the terms of this agreement.' The reasons for
the block would be, of course, the great uncertainty as to the
nature and extent o' the commitment, and the relentless search
for cost-saving changes....47

It is one thlinig to say, as Slhulman suggests, that the implication
is warranted *vhlere the evidence indicates that the parties lhad a
"common un-derstandinig" to conitinue existing practices; it is
quite anotlher to say, as the majority sugrgest, that the imiiplication
is warranted beca-use it inay be assutmed, unless otherwvise stated
in negotiations, that the parties hiad such a "commoni under-
standing." 48 The difference in viewpoints is clear. Slhulman
wvants some proof of wihat the majority ordinarily assumes.

Sliulman's approachi places a heavy butrden on anyone who

46 ibid.
47 ibid.
48 Or to take this onle StCp fuirther, as Cox siggests, it imiay be assumed, utntless

otCterwise staledl in thle agreement, that the parties hiad suich a "commonii understand-
ing." Cox, suPra niote 37.
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claims that a practice is a bindiag condition of employment.
Think of the difficulty one migh& encouniter in tryinig to establish
that the unistated assumption of the negotiators on both sides of
the table was to conitinute existiing practices. The majority ap-
proach, oni the other hand, comes close to engrafting a "past
practice" clause onto the typical collective agreement wvithout
regard to the actual assumptions of the negotiators. Their silence
at the bargaining table is presumned to constitute assent to existillo
conditionis, wvhether they tlhouglht of this or not.
There are other possibilities too. WVe miay fivd that the parties

had nio "commiiiion utnderstanding" to continue practices in general
but did have a "common understanding" to continue a particular
practice. Mfuch of this discussioni has related to practices inl gen-
eral. Yet, an arbitration case rarely poses so broad a problem.
We are usuially asked to decide only whetlier a specific practice,
say, a paid Ilunchi period, nmutst be continued in effect. WVhere
possible, the aniswver should be as iiarrov as the question. To the
extent to wh-lich the answer goes further and seeks to determine
whiether the agreement subsumes the continiuationi of existing
conditions, the arbitrator risks deciding far miore than the parties
want him to decide. The dangers are magnified too by tde fact
that the arbitrator is not likely to elicit a clear picture of the
assumptions upon whichi the agreement wvas negotiated.

Still anotlher problem exists. Those of us who accept the prin-
ciple that an agreement may require the continuiance of existing
practice: recognize that this principle caninot be allowved to freeze
all existing conditions. For instance, the long-time use of hand-
controlled grinding machines could hardly be regarded as a prac-
tice prohibiting the introduction of automatic grinding machines.
Or the long-time use of pastel colors in painting, plant interiors
could not preclude management from changing to a different
color scheme. Plainly, not all practices can be considered binding
conditions of employment.
Thus, while -we are willing to imply that practices are a part

of the agreement, w*e are apprehensive of the breadth of the
implication. What seems correct from a theoretical point of viewv
does not alwvays make sense from a practical point of viewv. Arbi-
trators, accordingly, have accepted the implication but sought to
limit it to just certain kinds of practices. The difficulty is to
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determine what kind of rational line, if any, can be drawn between
those practices which imay be inicorporated inito the agreement
anid those which-. ay not.

Some decisions enforce only those practices concerninig "major"
conditions of enmployment as contrasted to "minor" conditions.49
Buit the test seems inadequate 'or several reasons. To begin with,
it is vague and inexact. Wlhat is imiajor to one group of emnployees
may be minior to all the others; whlat is major from the stand-
point of miiorale nmay be minor from the standpoint of earnings
and job security. There is no logical basis for distinguiislling
betveeni major anid minor conditions, uniless the arbitrator is to
concern himself onily wvitlh serious violations of the agreement.

More imnportant, this kind of test encourages arbitrators "to com-
menice their thinking wvith whiat they consider a desirable decision
anid then wvork backwvard to appropriate premises, devising syl-
logisms to juistify that decision. ... " That is, if an arbitrator
decides to enforce the practice hie calls it a major condition, and if
hie decides otlherwvise he calls it a minor condition. To this extent,
the test provides us wvitlh a rationalization icather than a reason
for our ruling.
The Elkouris have suggested a coml)arable test.51 They would

eniforce oinly those practices wvhich involve "employee benefits";
they wouild not prolhibit clhaniges in practices wvhich involve "basic
miianiagement fuinctions." This test, hovever, is nio more con-
vincing than the mnajor-minor test. It suffers from the same
defects. It too encourages the arbitrator to work backlvards from
his decision, tlhus providing him with a rationalization rather
tlhan a reason for hiis ruling. To enforce a practice all he need

49 See, e.g., Pant Am Southtern Corp., 25 LA 611, 613 (1955); Phillips Petroleum
Co., 24 LA 191, 194 (1955); Continental Baking Co., 20 LA 309, 311 (1953); Gen-
eral Anilinie & Film Corp., 19 LA 628, 629 (1952). Cox and John Dunlop, in an
article dealing with national labor policy, urged that "a collective bargaining agree-
ment should be deemed, unless a contrary intention is manifest, to carry forward
for its term the major terms and conditions of employment, not covered by the
agreement, which prevailed whlen the agreement was executed." See "*The Duty
to Bargain Collectively During the Term of an Existing Agreement," 63 Hanv. L.
Rev. 1097, 1116-1117 (1950).

50 Jerome Frank, "'Experimental Jurisprudence and the New Deal," 78 Cong.
Rer. 12412. 12413 (1934).

51 Elkouri & Elkouri, How Arlbitration WVorks (WVashington- BNA Incorporated,
1960). pp. 274-275.
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say is that it concerns employee benefits. Butt the fact is that most
practices which create such benefits are likely to impinge upon
some basic managremenit function.

Consider a situation wvhere the emiployer wvislhes to reduce a
loing-established crev-size based upon a recenit einginieering survey
of his plant. How is the crew-size practice to be clharacterized?
It involves the direction of the working force anid the deterininla-
tion of methiods of operation, which are c:ustoimary managemnent
functions, but it also involves the job security of one or more
members of the crewv, a very real emlployee beenefit. In thie closer
cases, this test provides no satisfactory guidance. Besides, it seems
to mie that if the parties hlave in effect agreed to thie continuation
of a particular practice, it shoultd( be binidinig regardless of its slb-
ject inatter.
A fewv (lecisions eniforce the practice if it involves a "ivorikiig

condition" rather than a "gift" or a "gratuity." ) hlThis distinc-
tion is mlleanIinlgfull onily in that claIss of cases which conicerni
employee bonuises or other extra-contracttual emnployee co)mpeni-
sation. Apart from its limited afpplicalility, lhoxvever, this test
does suggest that what is inmportaiit here is not the subject matter
of the practice buit rather the extent to whiclh the practice is
founded upon the agreement of th-e parties.
A better test, I tlhink, is suggested by wvhiat Shulman said in a

decision:ihlie made as umipire uinder the Ford-UAW agTeement,
an agreemenit wvlhich did not requiire the conitiniuanlce of existing
practices. I-He urged that the controllina question in this kind of
case is wvhether or not the practice wats supported by ''mutual
agreement." He explained his positioIn in these wvords:

A practice thus based oin muttual agreement may be subject to
change only by muttual agreement. Its binding quality is due, how-
ever, not to the fact that it is past practice but rather to the agree-
ment in which it is based.
But there are other practices which are not the result of joint

52See Fawick Airfiex Co., 11 LA 666, 668-669 (1948).
Bonuses were held to be an integral part of the wage structure in the following

cases: Nazareth AMills, Inc., 22 LA 808 (1954); Felsway Shzoe Corp., 17 LA 505
(1951). Bonuses were held to be gratuities in the following cases: American Lava
Corp., 32 LA 395 (1959); Rockwell-Standard Corp., 32 LA 388 (1959); Bassick Co.,
26 LA 627 (195G6).

53 Shuilman. stupra note 6.
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determination at all. They may be mere happenstanice, that is,
methods that developed witlhout design or deliberation. Or they
may be choices by Management in the exercise of maniagerial dis-
cretion as to convenient methods at the time. In suchi cases there
is no thouglht of obligation or conimitmnent for the future. Such
practices are merely presenit wvays, not prescribed ways, of doinig
things. The relevanit item of significance is not the nature of the
particuilar miiethod but the managerial freedom vith respect to it.
Being the product of managerial determiination in its permitted
discretion, such practices are, in the absence of contractual pro-
visions to the contrary, subject to clhange in the same discretion.
... But there is no requirement of mutual agreement as a condi-
tion precedent to a change of a practice of this character.
A contrary holdiing would place past practice oni a par with
written agreement and create the anomaly that, while the parties
expend great energy and time in negotiating the details of the
Agreenment, they unknowingly anid unintentionially comiimit them-
selves to unstated and perhaps more imiportant matters wvhiclh in
the future may be founid to hiave been past practice.54

Under this test, only a practice wvIhichi is supported by the
mutual agreeinenit of -the parties wvouild be enforceable. Suclh a
practice would be bindinig, regaridless of howv minior it may be
and regardless of the extent to which it miiay affect a traditionial
funiction. Absent this imiutuality, howe-ver, the practice would be
subject to chiang,e in. niaiiageinenit's discretion.

Altlhoughli this seems a sounid wvay of distiniguislhing between
eniforceaible anid nioni-enforceable l)ractices, oiie might understaind-
ably ask whliat constittutes "intuial agreemnenit." Is it necessary to
establish ani express uinderstandingc or is it sufficient to slhowv that
the practice is of such lonlg standing that the parties may properly
be assumed to have agreed to its continuance? In otlher words,
to whlat extent may the requiired "inuttuality" be implied from
the parties' actions or from their mere acquiescence in a given
course of coniduict?

Even the Shlulmaii test does not provide us wvitlh a complete
answler to this extreinely vexing problem. I suspect that ve w-ould
be far more likely to infer "mutuality" in a practice conicerninig
"employee benefits" thani in one concerniing "basic management
[unctions." To this extent, Slhulman and the Elkouris may wvell
lare somethinga in comimon.

4iIbid. See also linternatiotal ilan'ester Co., 20 LA 276 (1953).
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III, Duration and Termination of a Practice

Once the patrties becomne bouLnd by a practice, they imay wvonder
how long it wvill be binding and howv it can be terminated.

Consider first a practice whliclh is, apart froni any basis in the
agreemient, an enforceable conditioni of emnploymnent on the
theory that the agreement subsuines the continuance of existiing
conditions. Such a practice caninot be uinilaterally chaniged during
the life of the agreement. For, as I explatined earlier in tllis
paper, if a practice is not discussed dturinig negotiations mllost of
us are likely to inifer that the agreernent was executed on the
assuimption that the practice wvould remain in effect.
The inference is based largely on the pairties' acqtuiescence in

the practice. If either side should, during the negotiation of a
later agreenlent, object to tlhe contintialice of this practice, it
could inot be inferred froin the signing of a newv agreement thiat
the parties intended tile practice to remiaini in force. VWithout
their acquiescence, the practice would no longer be a bindincg
condition of employmnent. In face of a timely repudiation of a
practice by one party, the other muist hiave tlhe practice wvritten
into the agreement if it is to continue to be binding.

Consider next a wvell-established practice wvhich serves to clarify
soiiie ambigu.ity in the agreemnent. Because the practice is essen-
tial to an understanding of the ambiguous provision, it beconmes
in effect a part of that provision. As suchi, it will be biniding for
the life of the agreement. And thie mere repuidiation of the prac-
tice by one side during the negotiation of a newv agreement,
unless acconmpanied by a revision of the ambiguous language,
would not be significanit. For the repudiation alone would not
change the meaning of the ambiguous provision and hence vould
not detract from the effectiveness of the practice.

It is a well-settled principle that wvhere past practice has estab-
lished a meaning for language that is stubsequently used in an
agreement, the languaoe will be presumed to have the meaning
given it by practice. Thus, this kiind of practice can only be termi-
nated by mutual agreement, that is, by the parties rewvriting the
ambiguouis provision to suipersede the practice, by elimniinating the
provision entirely, etc.

Consider finally the effect of changing circumstances on the
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viability of a practice during the contract term. Where the con-
ditions wvhich gave rise to a practice nio longer exist, the employer
is niot obliged to continue to apply the practice. Suppose, for
instance, that crane operators lwho hanidle extremnely hot miate-
rials hiave for years been given a certain amounit of relief timne
during their slhift and that after inistalling an air-conditioning
unlit in one of the crane calbs the emnployer refuses to give aniy
imiore relief timie to the operator of that cranie. Whetlher the
emnployer's actioni is justifiable depends upon the reasoni belind
the relief timie practice.

If relief wvas giv'en because of the extrernie heat alonie, there
wvould be good reason for denyinig any relief to the operator in
the air-coniditioned cab. The circumstances underlyinig the prac-
tice would nio longer be pertinient to this particular craneman.
If, on the otlher hand, relief wvas givien because of the high degree
of concentration and care deimianded in ruinning these cranies
there would be good reason to continue relief time for this crane-
man. The circumstances underlying the practice would still be
relevanit to his situation, eveni though hie now hias the beniefit of
air-coniditioi-ninig.

In other wvords, a practice miiust be carefully related to the con-
ditions fromn which it arose. Whenever tliose conditionis substan-
tially change, the practice may be subject to termination.

Conclusion
Througlh past practice, the arbitrator learns somiiething of the

values and standards of the parties and tlhus gains a(dded inlsight
into the nature of their contractual rights and obligationis. Prac-
tices tend to disclose the reasonable expectations of the employees
and managers alike. And as longia as our decision is made witlhin
the bounds of these expectations, it has a better clhance of being
understood and accepted.
The ideas expressed ill this paper inay be useful as a general

guide to the uses of past practice in administering the collective
agreement. They do not provide an easy formula for resolving
disputes; they are no substitute for a thorough and painstaking
analysis of the facts. In the problem areas of past practice, there
are so many fine distinctions that the final decision in a case will
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rest not on any abstract theorizing but rather on the arbitrator's
view of the pecuiliar circuinstanices of that case.
No matter howv successfuil we may be in systematizingo, the

stan(lar(ls wilich sha.lpe arbitral opiniions, we mutst recogniize that
considerable room must be left for "art arid intuition," 55 for
good judgment. Perhaps ani IBMI computer may somieday be able
to wvrite this kind of paper, but I dotubt that it wvill ever be able
to exlhibit the kind of good jtudgment arbitrators have showvn in
ansvering complex grievance disputes.

55 Cox, supra note 37, at p. 1500.
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TAB F

PRECONTRACT NEGOTIATIONS

The negotiations that precede and lead into the development of the

collective bargaining agreement can have an important, if not

determinative, effect on the interpretation of the agreement. This

section of the manual contains the chapter, "Precontract Negotiations,"

of the book, Arbitration and Collective Bargaining: Conflict Resolu-

tion in Labor Relations, by Paul Prasow and Edward Peters.-/ It is

reprinted here with the kind permission of the publishers, McGraw-Hill

Book Company (copyright 1970).

Dr. Paul Prasow is the former Associate Director of Institute of
Industrial Relations, UCLA.



Chapter 9

Precontract
negotiations

* It is ;XiollmatiC ill C()ntract interpretation that. the framing of thc writteni
provisions consists of acts of the negotiating parties, acts which represent
tlcir muttual intent. The genesis of intent is mental, a state of mind. But
-is a statc of mind, the intent of a negotiator is rarely susceptible of direct
1roof. Intent must ordinarily be inferred from the facts, from belhavior,
whceler it be by word or deed. The assertion by a negotiator of an intent
whlich wvas not disclosed by him ilhen contract language was written is
irrelevant and immaterial. Iritent must be communicated by some objective
means. In the words of one arbitrator, "It's not your innermiost thoughts,
blut wlhat you said or did or didn't do that establishes your intent wlhen the
lainguage is interIpreted."

BARGAINING HISTORY DISCLOSES INTENT

It follows, then, that the formulation of worcls to convey meaning is as overt
;t course of conduct as the p)ro(luction of goods and the iren0cring of services.
I'laerefore the bargainhiag hiistory of a contract_-the dliscussionis of the nego-
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tiators as ivell as their otlher actions in thc negotiatiing scssions-comnpriscs a

kind( of l)ractice that gives meaning to language in dispute.
One example of the decisive rolc of bargaining history in resolvinlg a con-

tract dispute is provided by the following controversy in a giant aerospace
planit. The issue was phrased in a joint submission agreemenit as follows:

Is the Company in violation of Article IV, Section 2, Paragraph (b), by
requiring Stewards and Chief Stewards to obtain separate passes for each
contact made for Union duties?'

Pertinent Contract Provision

ARTICLE IV, SECrION 2, PARAGRAPH (B)

. . . Each representative of the Union shall report to his regular place of
work (1) at the commencement of his regular shift, (2) after any lunch
period, and unless absent from his regular place of work in accordance
with the provisions of this Article, shall remain there during working
hours, unless permission of his supervisor not to so report has been
given.2

Two uniiion1s are dominant in the aerospacc indlustry. They ariC stronIgly
grievanice-m11indcd, the processing of grCievaniices belig thieir li'Ce's bloo(l.
(Chiief stewardIs, and in some plants even stewards, cListomarily spend a large
part of their working day away from tlhcir jobs investigatinig aniid processin-g
emp)loyee grievances. The controversy in the instant case centeredc on the
con jpany's insistence on stricter control over the nmovemienits of tuinioin repre-
sentatives. WhIlere beforc they had been issued passes by supervision to
mnake multiple contacts, a nlew policy limite(d tlhe passes to sinigle visits.
After eachi selparate visit the steward had to report back to his supeivisor for
anllothelr pasS to Make thc next conitact.

Company's Reasons for Change

The nCew system of granting passes to union representatives was cstab-
lisled(l primarily to regulate a situ;ation whiich was stibject to abuse. 'Tlhc
company did not intend to interfere withi stewards carrying out legitimate
aCtiVitieS. Thlie company freely granted permission for a steward to leave his
place of work, but it required a separate pass for each contact. Accor(ling

lDoiglas Aircraft Co. v. United Auto. Workers, Local 148, DcC. 12, 1962, 40 LA 201,
Arbitritor Paul Prasow, BNA, Inc.
2 Ibid., 202.
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to the cornmpany, this merely affectedl the manner or method of giving permis-
sioin. Thc contract di(d not (leprive the compajny of the right to require a
separate pass for eaclh visit. Tlle new method of issuing passes was consid-
erledC mnorc efficient. It permitte(d a better check oIn the stewards' timiie, and it
reduced waste and( conflicting practices in various departmicnts. TIhle coni-
paIny claime(d it was entitled to exercise such control over its personinel as
long as sutic action was not in violation of the unioil's privileges or rights,
as s)elle(l out in the agreement. Union stewards were, of course, full-tinme
cmi)loyees an(d were expected to perform production work. The time they
Splent on in-plant uniion activities was paid for by the company, except that
anly time in excess of one hundred hours per month for 600 employees was
sharcd withl the union on a 50 percent basis.

From 1958 to 1962, Multiple Contacts
On One Pass Were Permitted

Th'le arbitraltor ieviewed the bargaininig history of article IV, scCtionI 2(b),
1)egilllitg wVitlh OCtober, I 9(2, wlhci the IIew )olicy was entlicia ted, and
goi ig b)ack to the year 1 956. For a-lnumber ol ycars primw to 1962, (lie prac-
liice h1:1(1 beetIlo tsupervisioll to r(elease('Clofrin liciircrtglar 'voi k i;SSig11IIIC11L
stLW;l(]S or1 chief stewards wVhIo re(LesCeSt J)'IlMiSSiOll tOCoIttCt Othierl
'l)lp'oyces ill conli)CCtiOil wi lil ap)prop)riate UfliOri acLivity. '11hC SLi J)eC ViSOr
WoUl(l issuic a form cntitledi "L"Anployce Pass-Union Activity." whcich Was
l1SC(l I)y thC sIeWa(l Lo imake onie or inoic conitacts witli other ettiployces ini
Ilec courlse of (a rryinrg olut uniliOnl acLivitieS. It wVa-s not t1ilusuial lor tlhe
s1 ('wa rt) to make in tiltlei emnployee (citac(ts otl onc pass. 1)11rilig 1962, tlile
)ractice was clianged in a itinimber of (lepartments. 'I'lic inewv practice
re(lired(l the Stewards to repor't back to thicir regular place of' work arid
ol)tain iidiVi(lvtal p)asses lor cach sepalalate (o0itact mllade lo) ililioIl (l1ilics.
Oni A ugList 2., 1962, the ulnioln filed( a grievance allegiuig tial t(lte (hallgeol
p)raCtice violate(l thle agreenment. Oni Oc(obert 8, 1962, the compani-y citii-
(iaitet( lie(Il;Iaige9l l)lPactice aS a iniiifoi'ni policy for all (ldepartei)its in the
l)1;1111t

Prior to 1958, Contract Language (Requirement 3)
Limited Each Pass to a Single Contact

AlIthIougih article IV, sectioni 2(b), was silenti on the mnatter ill (lisl)uItC, the
provision had not alvays been silent. Prior to negotiation of contract,
chaInges in 1958, artlicle IV, section 2(b), lhad read as follows:
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Each representative of the Union shall report to his regular place of work
(1) at the commencement of his regular shift,
(2) after any lunch period, and
(3) Immediately upon completion of any duties as a Union representa-

tive. [Italics supplied.]3

It is important to note that requirement 3 was removed from the contract
effective May 19, 1958, expiration date of the agreement between the parties.
From that time until approximately January, 1962, the record showed that
multiple contacts by stewards were generally permitted, and that this policy
prevailed in all departments until 1962. The changed practice (prohibition
of multiple contacts) did not become a plant-wide policy until 2'h months
after signing of the new agreement on July 23, 1962.

After Four Years, the Company Reinstituted
Requirement 3 Unilaterally as a Management
Reserved Right and Not by Negotiation
The company contended that reinstatement of requirement 3 was a

legitimate exercise of managerial discretion, in accordance witlh company
rights as expresse(d in article II, sections 2(a) and 2(b), the Management's
Reservecl Rights provision.

In hlis opinion the arbitrator replied that:

Where the contract is silent on a particular point, the management's
rights provision does not automatically take precedence over any other
consideration. Other pertinent factors may be involved which have to be
examined. The record in this case shows that prior to the 1958 negoti-
ations, the contract between the parties expressly provided that the
Union representative shall report to his regular place of work ". . . Imme-
diately upon completion of any duties as a Union representative." The
Union argues that this requirement was dropped during the 1958 negoti-
ations in order to remove a restriction on shop steward mobility which
management is now endeavoring to reinstitute unilaterally outside of
negotiations. [Italics supplied]4

Theie was nothing in the record of the 1958 negotiations or subsequently
whiclh contradlicted the tinion's interpretation. For fouir years, from 1958
until October 8, 1962, the practice of the parties, an(d the adlministrative
polic)' of the company supported the uinioin's contentioni. No Cxp)lanlationl
hm(d b)cen otreredI by the compainy for the removal of re(qilirmcnie,t 3 fr-omn tlhe
contract negotiatc(l in 1958.

3 Ibid.
4 Ibid., 204.
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II. IT IS PRESUMED THAT WHEN THE PARTIES CHANGE
THE LANGUAGE, THEY INTEND TO CHANGE THE
MEANING

The arbitrator concluded that the parties must have had some motivation
for taking the affirmative action in 1958 of deleting the third requirement
from article IV, section 2(b). He commented:

It is an accepted principle in arbitration that when the parties change the
language of their Agreement, there is a presumption that they intended a
changed meaning. [Italics supplied.]5

The company argued that even if it had agreed to remove requirement 3
during the 1958 negotiations, this acquiescence in itself did not prevent it
from reinstating the requirement at any future time as a company policy
under the management-rights section. In other words, the conmpany was
not precluded for all time from reestablishing the requirement if such a step
was deemed neces3ary for efficient operations and maintenance of adequate
controls.

Arbitrator Rules: Requirement 3 Was Removed by
Negotiations and Must Be Reinstituted by Negotiations

In principle, said the arbiLrator, he would fully affirmn the company's right
to reinstate requirement 3 if the company deemed such a step necessary.
However, the matter at issue was not the company's objective, but rather the
metlhod by which the objective had been attained. Under ordinary circum-
stances, appropriate plant rules could be promulgated by the company
under the management-riglhts section providled such rules werc not in con-
flict vitlh the agreement. But, said the arbitrator, these wvere not or(linar-y
circumstances:

In the light of the 1958 change of contract language, and the subsequent
practice of multiple contacts by Stewards until 1962, the Arbitrator is of
the opinion that requirement No. 3 cannot be reinstated unilaterally. It
seems to the Arbitrator that the appropriate method of reinstating
requirement No. 3 would be through contract negotiations. Otherwise, it
would be possible to reimpose unilaterally as plant rules specific condi-
tions or requirements which had been deleted from the Contract through
mutual agreement of the parties in negotiations.

It is the Arbitrator's opinion that havingLonce agreed In the give and
take of contract negotiations to drop requirement No. 3, as was done in

iIbid.
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1958, the Company cannot now in 1962 unilaterally reimpose, outside of
contract negotiations, that selfsame requirement.6

III.THE CONDUCT OF THE PARTIES DURING THE
CONTRACT TERM CAN ALSO DISCLOSE THEIR INTENT

Not only) can the conduct of the parties during contract negotiations illu.
minate their mutual intent; their conduct during the term of the contract
can be equally crucial. Consider a practice initiated by management dur-
ing a contract term, a practice covered by ambiguous language or mentioned
not at all. A union clharged with awareness of the new practice, if it keeps
silent for an undue length of time, may be deemed by its inaction to have
acquiesced in the practice. The binding nature of the practice becomes
stronigly reinforcecl if the union maintains its silence througlhout a subs)sc-
quent negotiation of the contract.

Another aspect of bargaining history which can be controlling is the
settlement of grievances spawned by conflicting interpretation of contract
language. An agreement on such grievances may become a binding prec-
e(leint for future interpretations of the language in dispute.
A wvithdravwal of a grievanice, however, will genierally not constitulte

acquiescence to management's position if the union announces that its with-
drawal is made "without prejudice" and with intent to press for a solution
at a later time either by negotiations or by arbitration. A failure by the
union to resolve the issue in a subsequent contract negotiation may fatally
impair its attempt to keep management's action from becoming a binding
practice.

IVr. THE INTENT OF THE PARTIES WHEN THE LANGUAGE
WAS NEGOTIATED IS A PRIMARY CRITERION FOR
ITS INTERPRETATION

In general, arbitrators will scrutinize closely utterances of the parties entered
into the record as well as their other activities during the contract-making
process. There is no higher standard for interpreting ambiguous language
than conclusive proof of what the language meant to the parties when it was
formtilate(l. Such proof is often adduced by inference. Thus an attempt by
a party in negotiations to reform ambiguous language to bring it into con-
formity with its interpretation can be a hazardous undertaking. If a pro.

6 ibid., 205.



1)0.l to clarify the language in question shotuld fail, the party naking thc
pr'oposal will become highly vulnerable in a subsequent arbitration to a
clharge that it is trying to get from an arbitrator an interpretation it wvas
unable to obtain in negotiations.

V. THE CASE OF THE STOLEN TOOLS

The resolution of a claim by a machinist that he be reimbursed for stolen
tools highlights a typical application of the foregoing principle. The cir-
cumstances leading to the dispute may be summarized as follows: The griev-
ant was one of approximately thirty machinists employed by the company.
These machinists reported to work at a variety of locations throtughout the
l)latnt. Sonie worked in lhC machlinie slhop, and( others wvere assignedl froIIm a
ccntral p)ool to specific areas in the plant for varyinig periods of time. For
some time prior to the disputed incident, the grievant lhad becn assiglned to
the compressor room. At the close of his shift on Fri(lay, April 13, 1965,
the grievalnt placecl his personal toolbox, alonig witlh thosc of tlhrce other
Imac(:hinists, o1 a table in the compressor room andicl covered it witlh a canrvas.
His toolbox Nvas locked. Wlhenheci returnecl to work LItC follolvilig Monday,
lie found his toolbox has been pried open and approximately $75 wortlh of
tools hiad been stolen. An investigation was concltdcte(d by the colmpany, but
the tools were never recoveredl.

'The tiion clhargedl that the company faile(d to pIovi(le a(lCquate stolagc
space for such tools and thereby violated section XXIX, paragraph (8),
"General Conditions," of the then applicable atgreemcent: "The Company
agrecs to ftirnish storage space for hand tools owned by employees." Tlle
union claimed the grievant was entitled to reimbursement for the stolen
tools. T'hc com)pany (leniecl any contract violation and disclaimeed any
liability.

As was to be expected, the union pegged its claim on the contractual
requirement that the company "furnish storage space for hand tools owvned(
by employees." The term "storage space," arguie(d theucinion, implied a
salfe storage place. Quoting from the union's position as reported by the
arbitrator:

For example, the Grievant was required to leave his toolbox in the Com-
pressor Room, covered only by a canvas, because there was no other
place to put them. At this location, his toolbox was accessible to any
number of employees who could walk in and out of the Compressor
Room without being seen. The fact that he left them there, and that
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other employees have also done so for a considerable period of time,
does not establish this to be an adequate provision for tool storage, as
the Company has maintained. The Union asserts that, in the entire
plant, there are virtually no sufficiently protected areas for tool storage.7

However persuasive may have been the merits of the grievant's claim, its
entire founcdation was undermined by a past history of unsuccessful attempts
by the union to write language into the contract providing reimbursement
for stolen tools. The impartial arbitrator as chairman of a tripartite arbi-
tration board issued the following opinion:

The Board, in carrying out its function of ascertaining the meaning of the
disputed Contract provisions, must first look to the applicable language
of the Agreement to see if the intention of the parties can be determined.
When the language is clear, its provisions govern. It is only when the
Agreement is not clear on the disputed points that Arbitrators resort to
other criteria of interpretation such as past practice, negotiating history,
etc., in an effort to determine and give effect to the mutual intention of
the parties.

In this case, the Contract is silent on the question of whether or not
the Company is obligated to replace an employees' stolen tools and
therefore, it is necessary to examine other indicia of intention. Where,
as hiere, the subject has arisen during negotiations, the discussions on
the point can be highly illuminating and in this case they are decisive.

A Party Cannot Get in Arbitration
What it Failed to Get In Negotiations

It is clear from the record that during the negotiations in 1952 leading to
the first Contract, when the theft problem was particularly acute, the
Union proposed that "The Company replace tools ... lost on the job."
. . . During the 1956-57 negotiations, the Union proposed that the Com-
pany "Replace tools stolen." . . . These proposals were considered, dis-
cussed, and rejected. Against this background, the omission of a pro-
vision for the replacement by the Company of stolen tools is very
meaningful. In the light of the bargaining history on this point, the
conclusion is inescapable that the parties did not intend to make the
Company responsible for the replacement of stolen tools. This Board
would be exceeding its authority were It to add to the contract by inter-
pretation what had been so clearly rejected during negotiations.S

It should be inoted( in the foregoing case that there was no record cited of
the company ever having reimbursed an employee for stolen tools. And

7rAm. Potash & Chem. Corp. v. Int'l Ass'n of Machinists, Desert Lodge 886, Oct. 17.
1966, 47 LA 574, 575-576, Arbitrator Howard S. Block (Chairman), BNA, Inc.
a Ibid., 566.
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Iow) a hypothetical (question suggests itself: Whlat if the reverse ha(l becn
true? What if the uniion coutld have cited a vali(d past practice of conmpany
rciml)urscment for stolen personal tools? In that lhypotlhetical casc, the past
pIractice woulildhvC b)een controlling, and the arbitration board would hiave
interl)rCtedl thc coinpany's obligation "to furnislh storage sp)acC for haln(d
tools' to mean "safe storage space," entitling the grievant in this instance at
least to reimbursement for stolen tools.

A Failure to Bring Language into Conformity with the
Past Practice Does Not Invalidate the Practice

"Blut," a (lissenting read(ler miglht say, "what of tlle union's unsuccessful
attempts to l)ring the language of section XXIX(8) into conformity witlh the
past practice? I)id not managenment's refusal to reform the language dcuring
negotiations ren(ler a prior practicc null andl void?" Suclh reasoninig would
be unassailable if thc contract were silent on the benefit. BLut whviierc therC
is language, ambiguous language to be sure, covcring the benefit, tlhen the
l)ast practice is inseparably joine(l to the langtUage to give objective expres-
sion to the muittuial intceIt of the p)art ics. As pointed(l ot ill a Sl)SeqUen t
(cIhterl)(t', theti ctt'rIelt(I(ialiOtioa suo a PI'ti( Ca is 11)0 cttomigh to (hltd lge
the mean1itng of the langLuage. The responsibility devolves upon the party
repudiating the l)ractice to secure revisions l)ringing thlC language inlto con-
formity with its new interpretation.

VI.. THE CASE OF THE SEVEN-MEMBER
GRIEVANCE COMMITTEE

We p)rocee(l now to anotlher ca-Ise wlherc a company W.aS chargCd wi th
aLttemlpthitg to secure arbitral endorsement of a l)ractice it was undable to
wr'ite inito the contract. At issue was the conmpany's insistence that a lunion
grievance committec be limite(d to a maximum. of fivc mcenbers. Thlie unlion
complained that the company violated the agreement when it refuxsed( to
mcet witlh a union grievance committee of seveui reprcsentlatives. TIlec
mnattcr wais brought to a head on or about September 1, 1953, wvlien, ulpon
arrivinig ait the scheduled meeting place, the company found( that seven
uniion representatives lhad assembletl as a grievance committce. Tllc super-
initen(lent informe(d the unioni tuat the company wvotuld listen to the uniion's

9 Sec Cliap. 14, pp. 274-280.
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case as soon als the coinmittee members were reduced to five or less as was
the custom in the past. The union refused to reduce its committee from
seven to five, and the meeting thereupon broke up. No agreement as to the
size of the committee could be reached by the parties.

A Practice of Five Members Did Not
Preclude a Committee of Seven

ASltlhough the contract placed no limits on the size of the union commit-
tee, the record was clear that with some few exceptions the committee had
customarily been held to five members. However, more crucial to the arbi-
trator than the predominant practice was an unsuccessful attempt by the
company to negotiate language restricting the size of the union committee.
The following excerpt summarizes his principal reason for sustaining the
union's position:

The record in this case indicates that in prior negotiations attempts were
made to include language in the Agreement limiting the number of Union
Committeemen that might be present at grievance meetings. Apparently
such attempts were unsuccessful, since the same language (establishing
no such limitations) appeared in subsequent agreements. The Arbitrator
is in no position to impose a limitation which was not arrived at in nego-
tiations or by agreement of the parties. Although the Company's desire
to limit the number of Union participants to a size suitable for efficient
and rational consideration of the subject is certainly a legitimate and
proper managerial aim, this matter must be resolved through mutual
determination between the parties. What n.ay appear to be reasonable
for one situation, may be totally unreasonable in another case. Where
there are no stated limitations In the contract, a reasonable number of
grievance committee representatives will usually depend upon the facts
and circumstances of the particular situation.10

It must be reiterated in the foregoing case that the contract was silent on
the issue to be decicled. The arbitrator had to consider whether the custom
of negotiating wvith a five-mnember committee was an internal union matter,
wvhlicIh could be unilaterally changed, or whether it was a binding practice.
The failure of the company's efforts in negotiations to get language limiting
the committee's size was decisive. The element of mutuality, an essential
clenment of a biid(linlg practice, was demonstrably absent. The union's cus-
tom of negotiating with a five-member committee was held to be its own
affair, subject to reasonable alterations.

10 An. Smnclting & Ref. Co. v. United Steelworkers, Local 1347, Oct. 15, 1954, unpub.
lislied arbitration award, Arbitrator Paul Prasow.
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Had There Been Language Limiting the Committee to Five,
The Arbitrator Would Have Upheld the Company

Two questions now suggest themselves. First, had there been language
regulating the size of the union committee, even highly ambiguous language,
would the arbitrator have made the same decision? The answer would be
an unqualified no. Assuming there had been ambiguous language covering
the issue, all the essential elements would have then been present in the
American Smelting case that had been present in the American Potash case
of the stolen tools. The arbitrator would have held that a predominant
practice of negotiating with a five-member committee hiad given meaning to
an ambiguous provision regulating the size of the committec and that the
practice was so inseparably joined to the language that the company's unsuc-
cessful efforts to clarify the language would still leave the meaning of the
provision unimpaired.

The Torrington Principle Does Not Apply
Because of the Nature of the Issue

The second question that suggests itself relates to the principle expounded
in the Torrinlgtoni (lecision1t of manlagemenit's riglht, wheln the conltralct is
open for negotiations, to withldIraw a benefit not covere(I by any language.
Suppose, witli the contract silenit, the company had not triCed to wlrite in lan-
guage restricting the size of the union committee, but had ma(le ani oral
declaration that henceforth it would deal with a union committee of not
inore than fivc. Would the onuis havc then been oni tlle union, consonant
witlh the Torrington principle, to get language into the contract removing
the company's restriction on the committee size, or at least to get the com-
pany to withdlraw orally its declaration?
The answer is that because of the nature of the issue the Torrington

principle is not applicable to the American Smclting case. The size of a
union committee, assuming it is not expandecd out of all reasonable prop)or-
tionis, is an essential aspect of union recognition in collective bargaining.
As between a five-member and a seven-member committce, it is (lifficult to
regard the (lifference as an employee bencfit-even an employee benefit of
no monetary cost to the emnployer. The numl)er of bargaining reprsenta-
tives to be designated should, vithin reason, be the exclusive prerogative of
the respective parties. For the tinion's custom of nlegotiating witlh a five-

11 Torritigton Co. v. AMetal Prods. IVorkers, Local 1615, 237 F. Supp. 139, (1965). For
additional discussion of this case, see Chap. 3, pp. 38-39, an(d Chap. 14, pp. 276-279.
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member committec to be converted by a unilateral declaration of manage-
iment into a bind(ing practice would constitute an unwarranted interferelncc
with the union's internal decision-making process.

The Size of the Committee Was a
Purely Internal Union Matter
Such an interference with the internal operation of a union would be

analogous to an employer strategem frowned upon by arbitrators and by the
National Labor Relations Board. We refer to the refusal of some employers
to make a significant offer in negotiations unless the union agrees to have
the offer voted on by the membership in a secret-ballot election. At first
blush, the employer's condition would appear to be quite reasonable and
morally justified. From a more sophisticated point of view, the condition
might seem to be designed to hamper the union's strategic flexibility. The
timing and the method of presenting employer offers to a union membership
may lhave a great deal to do with generating employee support for the union.
In the American Smelting case Arbitrator Prasow decided for the union
because of the company's unsuccessful attempts in negotiations to write
langu;age limnitinlg the union committee; but even if the company had not
impaired its position in negotiations, he would lhave still lheld that the size
of the committee, within reasonable limits, was solely the internal affair of
the union.

VII. PROMISSORY ESTOPPEL DEFINED

Another course of conduct in negotiations subject to arbitral review involves
the legal principle of "promissory estoppel." The estoppel principle has
been lucidly enunciated in several law dictionaries. In Bouvier's Law
Dictionary we find:

He who by his language or conduct leads another to do what he would
not otherwise have done shall not subject such person to loss or Injury
by disappointing the expectations upon which he acted.'"

In lilack's Law Dictionary we find:
Estoppel in its broadest sense Is penalty paid by one perpetrating wrong
by known fraud or by affirmative act which, though without fraudulent
iatent, may result in legal fraud on another....

12John Bouvier, Bouvier's Law Dictionary and Concise Encyclopedia, 8th cd. (3d revi-
sion by Francis Rawle), Vernon Law Book Company, West Publishing Company, St.
Paul, Minn., 1914, p. 1081.
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An estoppel arises when one by acts, representations, admissions or
silence intentionally induces another to change his position for the
worse.13

III. THE CASE OF THE DEFERRED INEQUITY INCREASE

A typical application of the estoppel principle to resolve a controversy was
made at a major television studio. At issue was the compensation for-script
secretaries. During contract negotiations the union had argued that the
script secretaries were entitled to an inequity increase over and above their
classification rate because in the timing of television productions they had
assumed responsibilities which had normally belonged to the associate direc-
tors. As reported by the impartial chairman of the arbitration board:

At that time the Company proposed that the matter be deferred until the
Union's claim could be looked into, and if it were found that the Script
Sec.etaries were doing work beyond that called for in their job descrip-
tion, an upward salary adjustment would be made, or the additional
duties would be taken away. The Union states that, relying on these
assurances, it deferred its demand until after the Company's investiga-
tion had taken place. At some time after the signing of the 1955 con-
tract, the Company announced the results of its investigation as indicat-
ing that the Script Secretaries were not being required to do work in any
significant degree beyond their job description.14

The Company Is Estopped from
Declaring the Issue Inarbitrable

The first matter before the arbitrator was a motion by the company to
dismiss the union's complaint as not subject to arbitration. If the arbitrator
were to find for the union, argued the company, the only remedies open to
him would be either to create a new job classification or to increase the
wvages of the Script Secretary Classification, and botlh remedies vould be
in violation of the plain meaning of the following conLract language:

It is ... agreed that terms of a new agreement or changes in wages,
hours or working conditions shall not be determined by arbitration.15

The arbitrator (lenied the company's motion by invokiing the p)romissory-
estop)pel principle. Qtioting again from his opiniion:

13 Henry Campbell Black, Black's Law Diction1ary, 4th cd., WcVst lutiblishing Company,
St. Pauil, Minn., 1951, p. 649.
14 Colurnbia Broadcastinig Sys. v. Office Employes Int'l Union, Ioral 174, May 9, 1956.,
unpublishced arbitration awardl, p. 7, Arbitrator Paul Prasow (Chlairm;ai).
13 Article 18, 1955 contract bctwcen thc p;artics.
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An examination of the entire record reveals that It was as a result of the
Company's own suggestion that the Union was persuaded to defer the
matter to a time subsequent to the signing of the contract. The Com-
pany's proposal to postpone the Issue until the validity of the Union's
claim could be determined, carried with it the assurance or commitment
that the controversy would be treated as a classification matter subject
to the contract grievance and arbitration procedures. This Is amply sup-
ported by testimony of Company witnesses at the hearing. As a result,
the Union ceased its efforts to attain a settlement of the issue through
the traditional pressures of contract negotiations. In the opinion of the
Arbitration Board, or a majority thereof, the Company is now estopped
from claiming that the controversy is not arbitrable.

To now sustain the Company's motion on dismissal would be to
say in effect that there is no meaningful procedure or terminal point to
resolve a disputed issue which, except for the Company's acknowledged
commitment to treat the matter as a classification issue, subject to con-
tract arbitration as a terminal point to grievance adjustment, might have
been resolved through the normal processes of contract negotiations.
Accordingly, the motion to dismiss Is denied.l1

IX. THE CASE OF THE HOLIDAY-PAY ELIGIBILITY PROVISION

Another example of how decisive the estoppel principle can be is provided
by an arbitral opinion resolving a controversy over employee eligibility for
holiday pay. The pertinent contract language stated clearly that a regular
employee with more than thirty days service "shall if he shall have worked
the regular scledcule(d workday ... prior to the occurrence of suich holi(lay
and hiis scheduled wvorkday subsequent to such holiday, receive eight hours
pay at his regular hourly rate for each such holiday... ." A separate con-
tract section included a provision that "an additional day of pay or time off
shall be allowed where a holiday occurs within a vacation sclhcdule."

Did the Language Exclude from Eligibility Sickness,
Excused Absence,, and Death in the Family?

At issue was the departure by the company in the case of two aggrieved
employees of a long-established practice of giving holiday pay to employees
wlho did not work their regular scheduled work day before or after the holi-
day because of sickness, excused absence, or death in the family. The testi-
mony of union witness Mr. E. was accepted at face value by the arbitrator
because it went unirebutted by the company. Mr. E. confirmed that there
was a past practice of granting holiday pay to those on excused absence or

36 Columbia Broadcosting Sys. v. Office Employees Int'l Union, Local 171, pp. 8-9.
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absent because of sickness or death in the family. Such testimony of a prac-
tice unsupported by the clear language of the contract would not of itself
have been controlling. What did carry decisive weight was Mr. E.'s unre-
butted version of what had transpired in the prior contract negotiations.
The arbitrator ruled that statements of district manager L. in the negotiat-
ing sessions justified the invocation of the promissory-estoppel principle.

Crucial Testimony by Witness E. Was
Accepted Because It Went Unrebutted

In upholding the union's position, the arbitrator said that since there
was no contradiction of the important points made by Mr. E. on behalf of
the union, he had to accept such evidence as entirely uncontroverted. The
arbitrator noted that ordinarily the testimony of Mr. E. on behalf of the
union would be regarded as self-serving statements as to past practice and
the manner in which the previous district manager, Mr. L., interpreted the
pertinent contract clauses. However, since the testimony was not in any
way clallenged or disproved, if it was erroneous, by company records, the
arbitrator accepted it as fact and as an admission against interest by the
compalny.

According to the arbitrator, Mr. E. lhad testified that from 1956 until
1959 the district manager on behalf of the company emphatically stated that
holidays wvould be paid even if a person did not work the day before anid/or
the (lay after, p)rovidled suclh an employec wvas excuiscl or was ill or ha(d suf-
fered a death inl his immediaite family. Mr. E. ha(l ftrtlher testifidc that thc
(listrict manager expressed severe displeasure that the ulnion even raised this
point and dicl not trust management sufficiently to take into account the
un-iversally recognize(d exceptions under wlhichi an employee genicrally
receives holi(lay pay although he may not work the day before and/or the
day after such hioliday. The arbitrator noted that on no less than fouir
occasions during the hearing, Mr. E. stressecd that Mr. L. on his own initia-
tive ha(d added, withouit any prompting from theiunion, an extra feature,
namely, "tlhe death of a member of an emiployee's imme(liate family," as
warranting holiday pay in addition to absence due to illness or cxcuse.

X., THE DOCTRINE OF ESTOPPEL

Quoting from tlle arbitrator's opinion upholding theiunion:
This case seems most unusual, Interesting and Important, in that it
affords in our view a rather perfect situation in which the doctrine of
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estoppel may justly be invoked and applied. True, the contract language
is completely silent relative to excuses and does state that an individual
must have worked the day before and the day after such holiday; It also
provides that if a person is on vacation when such holiday occurs he will
receive pay for that holiday. We cannot at all ignore the statements
attributed to Mr. L. when such alleged statements vidently are com-
pletely supported by past practices. The Union did not press the point
of spelling out the usual provisions which would have incorporated the
three circumstances referred to by Mr. L., namely, sickness, excuse or
death. The Union had every right to rely upon the unequivocal expres-
sion by Mr. L. of how he would interpret and apply the pertinent contract
clauses. On the basis of all the foregoing, the fact that the Union had
every right to rely upon the statement of the district manager, Mr. L., as
well as the doctrine of estoppel, we have no choice in the subject case
-but to sustain in its entirety the position and the contention of the
Union and to deny the Company position Jnvolving a narrower construc-
tion entirely at variance with the Company's past practice and own
interpretation of tne pertinent clauses in past years. If the application
and interpretation of this clause which is identical with previous clauses
is to be made sharply at variance with such past practice, then one of
two things must be present: (1) The Company must not clearly inform
and lead the Union to believe that the pertinent clauses would be inter-
preted as they have been in the past. (2) Or contract language in the
next contract must plainly indicate, and under these circumrnstances,
affirmatively so, that the past practice and application of these contract
clauses will in the future be different and then spell that out accordingly
and zffirmatively. Jurisdiction is retained only for the purpose of clarifi-
cation deemwed necessary by the parties."'

Wlhiston an the Implication of the
Completeness of a Written Provision

Of particular interest in the foregoing case is that thc arbitrator accepted
testinony adding to the terms of a written provision even though an impli-
cation could lhave been fairly (Irawn that the written provision embodied the
comnplete untlerstanding of the parties. The word "imlplication" is used in
thie sense explicated by the following passage from Samuel Williston:

A written promise to pay $50 is not in terms contradicted by an oral
promise to pay $25 more, but the natural implication from the written
promise is irresistible that $50 is the whole cash payment which the
promisor is to make. This implication arises because as a matter of
actual practice, one who was intending to promise $75 would put his
promise in the form of a single promise to pay that sum, rather than in

17 Grief Itro)s. Cooperaigc Corp. v. int'l Ass'n of Afac/iisists, Disarict 9, Apr. 11, 1960.
31 I.;k 23., 28W, Arbitr;ator Joephi hi. KI;lamot, INA., litc.
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that of a written promise to pay $50 and a separate agreement to pay
$25 in addition.'S

XI, PAROL EVIDENCE RULE DEFINED

'Tlhe prii1cille (liscussc(l by Williston is fiundamiental to the "parol cvi(dence
rule." ThRis frecquenItly inivokc( utileC l)rOVi(dCS tha,lt whe1CreC LWO parties hiave
entered inito a contract an(d have expressed it in writinig wihici tlhey intend
-is the final andi com)lete statement of that contract, nio evi(lenice, oral or
written, ol prior iund(terstandlings orl negotiationls is admiissibic to contradict
or vatry the writtein contract.'9
The p)arol Cvi(lencc rule, it shioul(d be reiterated, exciudes evidlence of

prior un(lerstan(lings, but it (loes not relate to, or p)revetIL p)loof of, oral
tinderstandi ngs entered inlto (Ifici-Illc wr'itten contract becomlecs effective,
even wlhent the written contract exp)ressly provides that its plrovisions can1
only l)e (:llange(d or eliminated by a suIbsC(LIeqIu t agrCeeTmetIl in writiig.

It would appear, tliercfore, that in the case previously cited, the parol
evi(lenice rIlle wotlil(i not have bcen al)l)licable to the Contract intclrprlcetation
in the fitrst instance. Tile union's estol)l)el clalimn wvas based u1pon oral
;tSSura1nc'Cs givenI Iy the distriict ma lnlager - 1i(1Whichail1lotied to an oral(cotllllit-
niient lonig atfler tie holiday eligibility pr-oVisions h1ad1 beendrawnCIu1pu1)lt
eVeII if' lie asstirances ofdIhistrit( tlilalnlagerl 1,. had prec(e(I((d Iihc fra;ning of
1he holiday eligil)ility provisions, lic p)alrol evidence iJtile co d(1 ot have
beIn ('SUeCCSftil ly invokcel becautse ofexCeptions to thle Itile. Parol evi(ldelc('
is admissible to slhow that tlhe written contract whlcin sigile(I by the p)ai'ties
was voidable foi-' frauid, mistake, (Iduress, tin(ILIC inIuen(eC, il)aIG)NCity, Or
illegality. A p)romissory estopl)pel is invoke(d as a pr-otectioll against a l)roni-
ise whli(lh even thiouglh withiout fraudulent initent mnay resiult in frauid by
legal (lefinitioni. It follows thien that whenever thiere is a (lear, convinicinig,
undeniable basis lor a p)romissory estopp)el, at least one excel)tion to tile
p.arol evidlenice rule intist be prcesent-legal fratu(l. Anotliher excel)tioil mliglilt
well be und(uie infitlence. At the risk of being repetitive, it cannot be over-
strcssed with respect to oral un(derstan(lings that the l)arol evi(lenice rile
ap)plies only to those understandings rcached before tile rvitteln instrulmenIt
becomes effective. Oral un(lerstan(linigs ma(le after tIle conitact, is exectite(i
by the partics dlo not come un(ler the parol evidence ruilc.

1i WValter 11. E. Jaeger, A Trealtise on t1i Law1x of Contracts, 3h1 ed. (replachitg reviseded.
l)y SInMtiel WVillisto11), Balker, Vorlhis & Co., Mtuint Kisco, N.Y., 195.7, vol. 1, %v(. 639.
p.1050.
aIu.rl(lc1(( '. Simpsoni. XimZ/Joit 0)1(t olrictiis, o101rh1)0o>k Scrics. Wc(st Puibilihig Com

pazly, Si. Padtt, Mimi.. 1951. p. 2215.
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The Stationary Engineers' Lunch Case Reexamined

To illustrate, let us reexamine a case reported earlier, the case involving
the controversy at a large rubber company over a lunclh break for stationary
engincers.20 The contract language unambiguously provided a half-hour
lunchii)eriod for all einployces, excluding certain classifications. Stationary
engineers were not one of the classifications excluded, although, as a matter
of fact, the stationary engineers had never had a formal lunch brcak, even
before the company had been unionized. When the first union contract was
being negotiated the company had tried to list the stationary engineers
among the exclusions, but union spokesmen had objected.

"'No, no," they said, "we need every vote we can get to ratify this contract.
Let's not stir anything up unnecessarily with language excluding the engi-
neers. We won't disturb the practice, we promise you, but don't write it in
the contract."

XII. ONLY U1NI:ERSTUANWNGS MADE PRIOR TO THE
CONTIACT EXECUTION CME UNDER THE
PAROL EVIDENCE RULE

Thrle questiorn now arises, would such an oral promise be admissible as
evi(lencc in a later arbitration? On a strict application of contract law, it
would nol be admissible under the parol evidence rule, or if it were allowed
into the record, it would normally be given no weight. To strict construc-
tionists the oral understanding would be inadmissible because it was made
prior to execution of-the contract.

What ncow, if, in a subsequent contract negotiation years later, the com-
pany again triecl to list the stationary cngineers among tlhe lunch-break
exclusions, andl was put off by the same argument and the same promise
from the union that the practice would remain undisturbed? Woull(d this
new oral un(lerstanding be admissible as evidence? Our answer is (lefinitely
yes. From any point of view tihe parol evidence rule would not apply to the
new oral un(lerstanding because it would have been reached in negotiations
(if1te the luncl-break provision had been originally negotiated by the
parties.

Two Types of Prior Oral Understandinp
To stimmarize, an important distinction must be made between two

purolscs for whiclh prior oral understanclings are advanced in arbitration:

St. Chap.1. P,PI). 49-50.
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I A prior oral understanding may be offered in evidence to contradict the
clear language of a written provision. The writteni provision taken as a
complete and, above all, as an indivisible entity is characterized as a spuri-
ous agreement; the prior oral understanding, offered as a substitute, is pur-
po;ted to be the true agreement between the parties.

2 Ak prior oral understanding may be offered in evidence, not to contra(lict
the language as such of a written provision, but to contradict an implica-
tion thlat the provision is the entire bargain made by the parties. The pro-
vision is not complete, it is argued, because it does not include additional
benefits arrived at by prior oral understandings.

Arbitrators are much more prone to accept parol evidence in the latter
instance then they are to admit parol evidence which directly contradicts
clearly written provisions and which impugns the validity of these written
provisions by attempting to reform the contract.

XIII.THE CASE OF MEMORIAL DAY PREMIUM PAY

A dislpute over holi(lay pay at a unionized golf andl country club vas high-
liglhted by the iunion's attempt to prove that a prior oral understanding hia(d
been reached wlhichi contradicted the plain meaning of the following wrJitten
provision:

Section 6. The following days shall be observed as holidays: New Year's
Day, Washington's Birthday, Memorial Day, Independence Day, Labor
Day, Thanksgiving Day, and Christmas Day.

Employees working any of the above holidays shall be paid at the
overtime rate of one and one-half. times the straight time rate herein
specifled.21

At issue in arbitration was the union's claim that the compensation for work
on Mfemnorial I)ay, a contract hloliday, shoul(d hiavc been 2½, timles the
straight-timc rate for hiours worked. The employer pointed to the clear
language of section 6 wlhichi specified that compensation for the hzoli(day
slhoul(d be 1½, times thc str;aiglht-time rate. The uinion arguie(d that the facts
lea(ling to the controversy presented a classic case of promissory estoppel.
The arbitrator reviewed the pro an(d con testimony at the hearing and
fouin(d tllat at the initial negotiating meeting for ilhe first contract, the ulnioil
;iske(l for 21'Ai times the straiglht-time lhourly rate o0n specifie(d holi(lays similar
to that requiired in the contract with anotlher golf couirse. I'hc unioni
claimecd that at that first meeting the company agreed to pay the 21½-timics
rate if the uinion wouild accept contract language wh1ichl specified the holid;y
rate as onl) 1 'A times the straight-time rate.

" Del E. Webb Corp., Almta(den Golf &' Country Clot) v'. Bldhg. Scrvt. FIUnimoiees('lliO1.
Loral 77, Jani. 17, 19,7, 418 L,A 34, Arbitrator AdltpIIh M. Kovvnt, BNA. I ut.
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Oni its part, the company testified that at the negotiations it pointed out
that the operation of a golf course required a seven-day-week, fifty-two-
weeks-a-year schedule and that the premium rate demanded by the union
was too expensive and unrealistic. The company also stated that it did not
want Saturdays and Sundays to carry any premium rate.

According to the record, an informal meeting between a company and a
union representative was held shortly after that first meeting. The union
testified that the company again promised to pay the higher rate if its lan-
guage was used in the contract and that because of this promise the union
agreed to the "one-and-one-half" holiday-pay language in the contract. The
company denied that any such promis! was ever made.
A second negotiation meeting was held, at which time a company counter-

proposal was allegedly made which included the lWtimes rate, the rate
which appeared in the final contract. The union testified that after the
contract was fully negotiated but before it was signed, the company again
informally promised the union the higher rate. The contract in its final
form, incorporating the l'A-times-rate language, was typed and prepared by
the union.
The arbitrator, to understate the fact, was not persuaded by the union's

arguiment; lhe disallowed the uilioni's holiday-pay claim on seven separate
grounds. We excerpt from the arbitration his dissertation on four of those
groundls, pertinent to the subject of the chapter:

Was a Valid Estoppel Created?

The Union seeks to enforce what It says was an informal and oral prom-
ise to pay two and one-half times the straight time hourly rate for spec-
ified holidays in the face of a clear Contract provision calling only for
time and one-half.

The Union's case falters for the following reasons: First, though It is
true that arbitrators will somnetimes decide issues specifically on the
basis of estoppel (21 LA 199, 203; 20 LA 130, 136; 18 LA 306, 307;
17 LA 654, 661) to apply that doctrine, all the required elements of the
doctrine must be present. In its usual application, estoppel is based
upon a representation of fact which the party is not permitted to deny.
The doctrine of promissory estoppel is distinct, and applies even though
there Is no misrepresentation: one who makes a promise upon which
another justifiably relies may be bound to perform It, despite lack of
consideration; i.e., the estoppel Is a substitute for consideration. For
instance, where it was undisputed that the employer gave an oral assur-
ance on a matter during contract negotiations to induce the union to
agree on a contract and end a strike, it was held that an estoppel had
been created against the employer since the union had changed its posi-
tion, suffering detriment, in reliance upon the assurance. Accordingly,
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the employer was held bound by the oral assurance, which limited the
number of employees the employer could reclassify under a provision of
the contract (International Harvester Co., 17 LA 101, 103; to similar
effect, 18 LA 306, 307).

Arbitrator Rules a Promissory Estoppel Was Not Proved
But a basic and essential precondition for Invoking the doctrine of prom-
issory estoppel Is conclusive evidence that a promise was actually made.
This basic precondition is lacking in the present dispute. All that we
have is an uncorroborated and unresolvable confrontation of conflicting
testimony. The result is that the Union failed to satisfy its burden of
unequivocally and preconditionally providing that a promise had been
made. It therefore cannot begin to look to the doctrine of promissory
estoppel for relief since the element of reliance, not to speak of justifi-
able reliance, cannot arise in the absence of convincing proof that a
promise was actually made In the first Instance. But even if one con-
cludes that a promise was actually made and that it was actually relied
upovi, a finding of justifiable reliance would be unwarranted. The parties
in this dispute were not novices at their trade of collective bargaining.
They knew about such techniques as side letters and if the promise was
reasonably Intended to be taken as a binding and enforceable obligation,
either the promise would have been reduced to writing or made in a con-
text beyond an extremely informal get-together by only two men. The
net result is that under these circumstances no conclusion of justifiable
reliance can follow.

Language Unequivocally Provided for
Holiday Pay at Time and a Half

Second, where language of an agreement is clear and unequivocal, that
language will generally not be given a meaning other than expressed.
Parties to a contract are generally charged with full knowledge of its pro-
visions and of the signiflcance of Its language (7 LA 708, 711; 3 LA 229,
232) and the clear meaning of the language Is generally enforced even
though the results are harsh or contrary to the original expectations of
one of the parties (28 LA 557, 558; 20 LA 756, 758-759; 13 LA 110,
114). In the case at bar, the language is obviously clear and unam-
biguous, and on its face, specifically provides for time and one-half for
holiday pay.

Arbitrator Concludes Parol Evidence Rule Is Applicable

[Next,J ... a written contract consummating previous oral and written
negotiations Is deemed under the parol evidence rule to embrace the
entire agreement, and, if the writing is clear and unambiguous, parol
evidence will not be allowed to vary the contract (See Wigmore, Evidence,
paragraph 2400; United Drill and Tool Co., 28 LA 677, 679-.683). This
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is said to be a rule of substantive law which when applicable defines the
limits of a contract (2 Williston, Contracts, paragraph 631). Since the
writing is clear and unambiguous and since none of the recognized
exceptions to the parol evidence rule are present, the rule is obviously
applicable in the present situation and operates to the disadvantage of
the Union.

[Next,) where an agreement is not ambiguous, It is improper to
modify its meaning by invoking the record of prior negotiations (18 LA
916, 918; 3 LA 753, 756). If a party attempts but fails in contract
negotiations to include a specific provision in the agreement, an arbitra-
tor will hesitate to read such provision Into the agreement through the
process of interpretation (27 LA 126, 128; 24 LA 224, 228; 21 LA 699,
702-703). Again, the unambiguous and clear character of the holiday
premium pay provision precludes any modification, even if the Union's
view of prior negotiations on this-point is favored.22

Oral Understandings on Major Matters Should Be Avoided

The arbitrator's comment on the union's failure to secure a binding
pronmise by the use of side letters was a point well taken. Oral, or genitle-
men's, agreements on minor matters are unavoidable, but on major matters
thicy siould be dliscouraged as a source of disruption in the collective-
bargaining relationship. Even when there are good reasons for not writing
a miiajor matter (directly into the contract, it can be made binding for all
l)ractical purposes by the use of side letters. Side letters enable one or bothi
of the parties to make bin(ling (or at least not easily repudliated) conicessions
to each other witlhout damlaging thlcir own or other people's interests at some
otlier l)alce. T'hius a nationwi(le company can grant travel time, let us say,
to a skilled group of employees in the sp)rawling Los Angeles area withiout
publicly making it a precedent for its employees in other cities wlho do not
need thie travel allowance. Or a union can throughi sidle letters grant tem-
porary relief on a costly fringe benefit to a newly unionized employer witlh-
out incurring the wrath of a large group of unionized employers in the
industry wilo a-re paying the fringe benefit.

Not All Promises Come under the Estoppel Principle

Atnotlhtr p)oilit madtec i) tllhC golf and counltrly tdubl) arbitratioit deserving
of clal)oration is the element of consideration as it relates to the promissory-
estop)pel principle. Tle arbitrator noted that "one who makes a promise
ulxon which another justifiably relies may be bouind to perfornm it, (despite
lack of (onsi(letation...." It shiould not be assuined from this statement

n2 Ibid., 166-167.
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that any anid all promises made in collective bargaining justify invoking the
estoppel principle.

XIV. THE CASE OF THE HOLIDAY SWAP

For example, there was the promise made by a local-union official to the
industrial relations director of a manufacturing firm. For the first time in
years the company was operating *three shifts, filling a subcontract on a
high-priority order for the Air Force. Late in October, the in(lustrial rela-
tions director said to the union official: "We need your help. We don't
want to shut downi on Veterans Day, but we will if we have to. WVe doni't
want to pay the premium ratc for working a contract holi(lay. We bid too
close to the margin on this subcontract to pay preinium raLes. We'd appre-
ciate it no end if you'd agree just this one time to make the holiday the
Fri(lay after Thanksgiving. Let us operate Veterans Day as a normal work
(lay at straight time, and in exchange we'll shut down tde (lay after Tlhanks-
giving andl make it a paid holi'day. That gives everyone a four-day weekend.
How about it?"

Thlie unionl official pondered the proposal. "I (lon't thinlk the member-
ship will mind," he said. "If you're in that much of a bind, I'll okay the
swap right now."
A week before Veterans Day, lhe reported his assent to the union exec-

utive boarid expecting a rouitine end(lorsement. Much to hlis dliscomfituire, he
was i-eversed.

"Notlhing (loing," hc was told by uinion militants. "Friday after Thanks-
giviing is not a contract hioliday. We want 2% timTes the straight-time rate
for working Veterans Day. Any otlher arrangement is jtust chiseling us out
of premium pay."
The in(lustrial relations director, when told that the holi(lay swap lhad

been vetoed by the union executive board, (licd not spare the union official.
"Youi can't (lo this to me," hie raile(l at him. "Youi're the top lhani(d ill thle
union, andI you ma(le a dcal withl me. I'm going to lhol(d youi to our agree-
ment if I hlave to take it to arbitration."

Exchange of Consideration Was
Lacking In the Holiday Swap
Even if it were assunmed (an assumnption by no means wvarrantc(l) that the

unllion official had the authority to waive the contract p-r-ovision makinig
Veterans Day a paid holi(lay with a premium rate when worked,,there was
still lacking ani essential element of a binding ,agreement, namely, an
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exclhanigc of considelration. If the request to substituite the Fri(lay after
Thanksgiving for Veterans l)ay had been initiated by the union or had
otlherwise been acknowledged by it as a concession, then the arrangement
would have been binding. In fact, hiowever, the arrangement was a onie-
si(ledl a(conlnlO(ation l)y the uinion to a requiest ol management, withl no
parent benefit acknowledged by the uniioIn, a.ndl hence the exchange of

consideration necessary for a biniding agreement was notably absent.

Estoppel Principle Requires That the
Promise Must Be a Reasonable One

As to a promissory estoppel, the industrial relations director would have
had to do more than prove that a promise had been made to him. He
would have had to establish first that the promise was one which could be
reasonably relied upon. To illustrate by exaggeration, a person would be
singularly deficient in judgment were he to rely on a promise that lhe
would be transported around Cape Horn in a 12-foot sailboat. The prom-
ise mnust be one on which the proverbial "reasonable and prudent" person
of the law casebooks could justifiably rely.

By Relying on the Promise, the Promisee
Must Have Suffered Damage

Assuming, as in this case, that the promise could have been justified(ly
relied upon (botlh the industrial relations director anid the promisor had
shared this belief), a second element of promissory estoppel would have had
to be present. The industrial relations director would have had to prove
that he had been misled to his own detriment by the promise--that by rely-
ing on the promise he had in some way irreparably impaired his situation.
It must be stresse(l that it is not enough for the one seeking to invoke the
promissory-Cstoppel principle to prove that he has been damaged. fHe must
show that the dlamage was suffered because he lhad acted or failed to act as a
result of the promise-that the damage was not an inevitable consequence of
his situation, but could lhave been avoided if lie had not justifiably relied( on
the promlise. The damage could be as simple as being deprivedI of the
option of shluttiig down on Veterans Day to avoid paying the premiLumn rate
set by contract. The company nmight, for cxample, be coinpelledt to operate
on the holiday at premium pay because of irrevocable commitments made to
suppliers or customers-commitments made because of a promise that it
coulcl operate the holiday at straight-time pay. The inability of manage-
ment to prove that damage of this kind had been incurred prompted the
company counsel to advise against arbitration, aind the matter was dropped.
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No Clear-Cut Trend in Arbitration
On Admissibility of Parol Evidence

In general it lhas not been possible, from ani examinationi of )ulJlisliedl
arbitrations, to discern a clear-cut trend on the admissibility of parol
evidlence to establish a promissory estop)p)el. Somiie airbitrators (a minorit),
to be stire) hatve been adamant in applying thie parol evi(den-ice ruLle to
exCclude botlh oral and written, prior andl collateratl, unllcerstandlings whlicl
contradicted the clear language of a contract or which amended a vritten
provision that appeared on its face to be tlhe complete agreement of the
parties. Otlher arbitrators have rejected parol evidence whiclh contradictedl
clear language but have admitted parol understandings whiclh amen(ded but
did not contradict clear language. Still other arbitrators lhave gonie all tile
wvay in aclmitting parol evidence to establish a claimed promissor-y estoppel.
Edgar A. Jones, Jr., notes, moreover: "The mo(lern juidicial and legislative
trend is definitely to dilute the parol evidence ruile as an exclusionary clevice
in litigation.'?23

XV, AGENCY DISCUSSED: THE CASE OF
THE WAGE REOPENER

Thc inatter ol aIgelc(y, sp)cCifiCailly (IhC atitliloity of lrepCreSentaiXvCS o thile
negotiating parties to nmake biindinlg agreements lor their rcsl)ective organli/a(l-
tionls, was imlenItionle(I onily in passing in the case of the prol)osedl swap of the
Veterans Day holi(lay for the Fri(lay after Thanksgiving. We turn nowv to a
controversy over wages for a fuller treatment of the powers vested in an
aiuthorized agent to conduct precontract negotiations witlhin the limitations
imposc(l upon him when he aicts on hiis own.

At issue was a contract wage-reopening provision, section (g) of arti-
cle XIII, whiclh read in part:

The Union and the Company shall each have the right during the term
of this agreement to reopen the general wage rates and vacation pay
only for negotiation and to terminate this agreement by giving a sixty
(60) days written notice of such intention to the other party.2

The (lisl)ute focused on conflicting interl)retations of the plirase "gencral
w4age rates." 'Tlc compalny a-gtied before the arbitratori that the pl))rasd

23 Edgar A. Jones, Jr., "Problems of IProof in the Arl)itration l'ro(cess: Reporr of West
Coast Tripartite Cominittce," Problemlis of Proof ini Arbitration: Proccedings of Ilie
Nineteenth Annual Meeling, Nationial Academly of Arbitrators. BtNA, Inic., 1966, 1). 171.
24Metalcraft Prods. Co. v. United Furniture Workers, Local 1I0(, Apr. 12, 19.156. 2'6 L;A
433, 434, Arbitrator Paul Prasow, BINA, Inc.
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referred only to the guaranteed minimum rate for eachi classification as set
forth in the contract-tlhat incentive rates were excludled from consideratiorn
botlh by interpretation aLnd by an oral understancding arrived at with an
aiulthior1ized union official when the wage reopener lhad been niegotiated.

The Unratified Gentlemen's Agreement

As proof of the oral understanding, the company submitted in evidence
a letter from kr. G., a deposed business manager of the local union,
acknowledging that a crucial consideration of the company's improved wage
offer in previous contract bargaining had been his acquiescence to an oral
understanding that incentive rates would not be part of the wage-reopening
provision. The fervent indignation with which the union denounced
Mr. G.'s letter was genuine. Ninety-five percent of the employees were on
p)iccewok, and hadLiiundotubte(dly been unaware of any private unlderstand-
inig exclu(ling incentive pay from the wage reopener. Even nmore to tlle
point, the memnbers of the union negotiating committee who lhad partic-
ipated in the framing of the wage-reopening provision denic(l to a man any
knowledge of the purported side deal between Mr. G. and the conmpany.
The folloving exceipts from the a-rbitrator's opinion susLainitig the unioni
slhow hiow he souighit to r-esolve the issue while steering clear of the ticklish
matter of agenicy posed by the problem:

Customary Usage of the Phrase "General Wage Rates"
Includes Incentive Rates

Where incentive rates are part of a wage system, It Is customary Industry
practice to include them as a subject of negotiations along with the min-
imum or base rates. A more restrictive interpretation which excludes
incentive rates from negotiations, although sometimes provided for in a
wage reopening clause, is not the common or prevailing practice. The
word "general" in itself, either from the dictionary definition or custom-
ary usage, implies a broad or widespread coverage, rather than one spe-
cifically limited in application. Thus it would appear that the burden of
establishing that the term "general wage rates" is intended to apply only
to minimum rates, falls upon the party asserting this limitation. The
reason is that such a narrow interpretation tends to be in conflict witli
the ordinary and popularly accepted meaning of the phrase. If it were
the intent to exclude incentive rates from negotiations under the wage
reopening clause in this agreement, appropriate language to this effect
has not been inserted to make explicit such intent....

.-. . In determining the issue, consideration must be given to the cir-
cumstances leading up to the agreement as well as to the contract lan-
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guage itself. There Is a sharp conflict in testimony as to the understand-
ing reached during negotiations on the meaning and intent of the phrase
"general wage rates." The chief negotiator for the Company has testi-
fied that there was an oral understanding just prior to signing the con-
tract to the effect that general wage rates would not include incentive
rates as an item for negotiation under the wage reopening clause. The
Company supports this contention by submitting in evidence a letter
from Mr. G., the Chief negotiator for the Union during the negotiations
on this agreement, in which he states that "it was not intended to
include incentives in the wage re-opener as shown in Section (g) of
Art. XIll." On the other hand, two Union witnesses, who also partici-
pated In the same negotiations, as members of the Union's negotiating
committee, testified that it was not their understanding that general wage
rates would exclude incentive rates. Further that had it been made clear
to them that such an exclusion was intended, they would not have signed
a two-year contract.

Arbitrator Rules Mr. G.'s Lefter Is Insufficient Proof
Of an Understanding to Exclude Incentive Rates

The Arbitrator has examined the record carefully with respect to the con-
flicting evidence and testimony on this point. Although it is quite pos-
sible that an oral understanding may have existed as claimed by the
Company, it is not clear from the record whether such an oral agreement
was understood and accepted by the Union negotiating committee as a
whole, or by the membership when it ratified the agreement. Such
evidence as does appear in the record would seem to indicate that the
members of the Union negotiating committee accepted the written agree-
ment at Its face value without apparent awareness that incentive rates
were to be specifically excluded from consideration during negotiations
under the wage reopening clause. It seems to the Arbitrator that when
an oral understanding appears to be a modification of the language of a
written contract, and a counter claim is made that the alleged under-
standing was not held or accepted by the other party, there must be
strong and compelling evidence to establish the existence of the oral
understanding.

The Union has strongly objected to the introduction of Mr. G.'s letter
in this proceeding on the grounds that he was expelled from membership
in the Union and has now established himself as the head of an inde-
pendent union which seeks to compete with Local 1010; and thus his
letter would be a completely self-serving document. In the Arbitrator's
opinion, Mr. G.'s letter in itself is Insufficient to establish the existence of
the alleged oral understanding, since he did not appear as a witness at
the hearing and was not subject to cross-examination or interrogation
by the Arbitrator. It is clear from the record that the oral understanding
which may have been reached with Mr. G. was never reduced to writing,
nor did it become a formal part of the agreement between the parties,
and its existence cannot actually be verified. In the absence of more
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substantial evidence, the Arbitrator cannot consider the alleged oral
understanding as modifying the language of the agreement.25

Colloquy between the Authors
On the Wage-Reopener Case

"Paul, you fotund for the union in the Metalcraft Products arbitration
principally on the basis that the company had not presented convincing
proof that it had come to an oral understanding with Mr. G. to exclude
incentive pay from the wage reopener. Suppose the company had produced
such proof, proof beyond question that an oral understanding had been
reaclhed. Would you lhave uplheld tlhe company?"

"No, not on a private understanding with Mr. G. At the very least, the
un(lerstanding slhould have been ratified by the union negotiating commit-
tee, if not the genieral inembership."

"Then wvhy (lidn't you tackle the issue head on and rule that the oral
understanding, even if proved, was not binding?"

"Tlhat was almnost fifteen years ago. Arbitration criteria governing
agency in collective bargaining weren't as well defined then as tlhey are
today. It Wa-s julst too much for me to research anid lay out broad gruidelines
for an oral understanding whiclh hiad not been proved. I wasn't in an
inntiovaltive mood at the timne-not in that case."

"Generally sp)eaking, Pald, wlhat arc the princil)al restrictionis onl the
auLtLh1ority Of tillioll FCr)erSCelUtatiVes to ac-L onl tIlCil oMM?"

"In tlc maJi, arbitrators woul(d be dead set agalinlsL un(lerstald(ings made
by union representatives to waive or alter the Cxl)lers provisions of a con-

tract-especially lrovisions involving employee benefits. They'd have to get
IrttificatioIn froIim the IeCimberslhip for' such u(luerstandings to be valid. Arbi-
trators will not approve of wheeling and dlealing w;th employee benefits
pr-ovide(d for in the contract, unless these understandings are okayedl by a
vote of the bargaining unit. There are exceptions, of course."

"Such as?"
"Well, if the union representative has prior autlhority by virtue of the

organization's constitution andl bylaws. Officials of certain railroad uInionls,
for exainple, hlave the constitutional authority to negotiate contracts and
sign- tlhemll witlhotut ratification. Membership is scatteretd gcographically over
:a wvide area, alnd it's oftcln haid to ass'mbl)ic a representative meeting. Te'lic
LltliOl'S thleoly of demilocracy is thiat if tlc mneml)elwsiliJ) (loesil't like tIle (oii-
tract tlegotiatec(I for tlhem, they can vote their officials ouit of office in the
n'ext Clectiol'."

2' ibid., 436-'137.
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"Can you suggest other important exceptions?"
"Not exceptions; I'd rather give the general rule. In collective bargain-

ing, as in commercial law, people may be, in lawvyer's language, 'clothed with
ostensible or apparent authority' to act for their respective organizations.
Shop stewards, grievance chairmen, personnel directors, plant managers
have the authority to settle grievances on the spot-within limits, of course.
A first-line foreman or a shop steward can't make or change major policies
that are properly the responsibility of hiigher eclhelons in the grievance
structure. But both parties are clharged with knowledge of those decision-
making areas of authiority wvhich are well-known facts of their collective-
bargaining relationship. An employer is responsible for thic coercive actions
of a comiipany representative whlo can hiirc, fire, andl effectively direct the
work force. A union is responsible for the actions of its major officers,
especially paidl oflicials. However, a union cannot ordinarily be lcldk respon-
sible for the conduct of its individual members, tunlcss it is proved they were
acting witlh the knowvledge of an(d at the behest of the organization."

XVI. PRECONTRACT INTENT UNDISPUTED: THE CONTROVERSY
OVER STEAMSHIP-BAGGAGE HANDLING

A stti(ly of p)recolntritct negotiations as a plrirnlary guiicdc to contract interl)re-
tation mIust. necessarily focu,s ()II basic Criteria suich as pr-olmlissolry estopp'l,
tlie P)a1I0 eVi(Vielce I-tile, and(l p)rinl(ij)lCs ol agency. To ('Otn('ltt(IC I his (listcs-
sioni, at case is noiv p)resented involving a contract provision the initenit of
wlhicll was uni(Iuestione(d in precontriact negotiations. Thlie emp)loyer was a
steamshiip line operating a passenger vessel of Canadian registry wh1iich
inCludLIdCd in its r'eguilar itinerary variouis California anlMexicanll p)orts. In-
I)ecember, 1965, the company signe(d a contract with the M\1arine Cooks an(d
Stewar(ds Uniion (MfCS) giving the union the riglt to land(le all passelnger-
baggage handling-on cmbarkation, from the passengcr on thle (lock to his
stateroom; on debarkation, from the stateroom to a clock location desig-
nated b)y the p)assenger. The assignment of complete jUrIis(lictionI over
p)assenger-baggage handling to NICS was untambniguously spelled ouit in
section 2 of the contract.2G

ThIle conmpany could( n)ot hlave been unaware or th likelilhood( tdat its
assiglmlent of total Jurisdictioll over passengel lutggage tom\(MC,s wmtl(l

"r "Sco', or (ONTRACT AVORIK A\SS.(:NMtrNT: rue Emp111loy(ees( ill asis, ,,, l iii
SNtewardI l)epar|tmtent pi,esolllili- ill llil 1lsfnorma1 (111fics: .lso the h|;aildling oxt pa;smeliget
b(ggag( littlg disc(hartge(d fiotil lt(0th1)Comany's 'vss(ls 10 tl, do(lck ;t111 1) iug tk
:1brtoadt froni the(l-ock to s;,id vens%.et,'"
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b)ring about an encouniter with the Pacific Coast Longslhoremen's Union.
Sharp jutis(lictional conflict has clharacterized the relationiship betwcen the
sailor s and the longshoremen of the lacific Coast for over thrce decades. It
wouild not be easy to (lissuade the longshoremen from asserting their tradi-
tional jurisdliction over passenger-baggage lhandling from the dock to the
gangway on embarkation and from the gangway to the dock on clebarkation.
It is reasonable to assume, therefore, that the company relied not only on
the support of MCS btut also on a strong legal position based on clear con.
tract language to deter the longshoremen from resorting to economic
reprisals.
When the ship docked at Long Beach, California, not surprisingly to

those aware of the longshoremen's penchant for direct action, all cargo
handling was halted precipitously over the assignment of carrying passenger
baggage. The company capitulated quickly and reassigned the baggage
handling (except for shipside operations, which were not in dispute) to the
longshoremeni.
The arrangement was an unhappy one for the company. With MCS

lan(iling l)aggage onI the ship and longshoremen hian(dling baggage to and
fr-om the gangwvay and the clock, the clouble han(lin-g by rival unions
req(LtireC a(lLadllication in costs. V'Iie conipj.my turn-'led( reproachfully to
'IMCS, inisisting it was the responsibility of the union to extricate it from an
untenable jurisdictional tanigle. TIhle uinioni invoked arbitration wlhent thle
company talked of nullifying section 2 of the contract if the uniion di(d not
take whatever steps were necessary to make possible its enforcement.

In analyzing the argumnients of the parties, the arbitrator felt impelled to
note at the ouitset that one area not in dispute was thc meaning of the con-
tract language covering the assignment of baggage handling. He noted that
it would bc (lifficult to conceive of how a disagreement on the meaning of
section 2 couldk exist because the language of this section, as MfCS correctly
pointed otit an(d the company conceded, clearly and unambiguously assigned
the baggage lhan(dling in question to MCS. The arbitrator then vent on to
say:

What then is the issue between the parties? Namely, that the Company
has failed to carry out the express provisions of the Agreement. The
Company argues that It has been frustrated in its desire to effectuate the
mutual Intent of the parties to this arbitration by a counter clairn of
jurisdiction made by the Longshoremen.

At this point the Arbitrator must evaluate his own authority to rule in
the instant case. The scope of an Arbitrator's authority is bounded by
the written agreement of the parties. His function is restricted to the
Interpretation and application of the pertinent provisions to the dispute.
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The Company's defense is based solely on the economic sanctions which
might result from its enforcement of a written instrument, the meaning
of which is not contested by the parties to this arbitration.

Arbitrator Refuses to Enforce the Agreement

The enforcement of a Collective Bargaining Agreement as distinguished
from the interpretation and application of that Agreement is not a part of
an Arbitrator's function. The question presented in this proceeding is
not one of interpretation and application, but rather one of enforcemelnt.
The Arbitrator is restricted to the resolution of conflicts over the meaning
of an agreement, and no dispute exists between the instant parties in
that regard. The resolution of this dispute, the Arbitrator ventures to
suggest, must be sought before an appropriate agency such as the NLRB
or the Courts; it cannot be found in an arbitration proceeding.27

The arbitrator then concluded that the agreement was clear and unam-
biguous and no dispute existed between the parties as to its meaning; there-
fore tlherc was no arbitrable issue in the case. Since the arbitrator ruled
that no dispute existed, he simply referred the cntire matter back to the
patrties.

SUMMARY

Wlien caIllCd upon to interpiet ambiguous language, the arbitrator's primary
resl)onsibility is to determine, if possible, the mutual intent of the parties.
He may accomplish this objective by inquiring lhow the parties themselves
have interpreted the language durinig the term of the agreement (past prac-
tice); or hie mnay review the bargaining history of the agreemcnt-what the
plrties said and (lid (luring making of the agreemenlt (Precontract nego-
tia(tionis).

rhe bargaining history-the discussions and actions of the parties as well
as other significant circumstances which led to the making of the agreement
-may p)rovi(lc valuable clues to the meaning of the lanigiuage in (lispute.
T'he p)arties' cond(uict prior to signinig the contract may reveal tileir mutual
initenit jiust as clearly as their activities (dturinig the contract termiii.

'T'llhe arl-billtayors Stut(ly of pjnecontract negotia t ions as a gitide()o in terpre-
tation or ambiguous langtuage is o'teni hasetlticpon the legal p1inciples of
proImissory estoppel, the parol evi(dnde rut.le, andl the crIiteria of1 agfency. InI

"7 Irinress Cri3ises Co. IJ. Alaribe CO(ks & S%it('t'r(Is U,itit, Miar. '29, 1966, uInl)ulishled
arb)itration awar(d, pp. 6-7, Arbitrator [Howard S. Iliork.
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essence, promissory estoppel prevents a person from repudiating his promises
and inferential declarations made during negotiations wlhich caused another
person to change his position to his disadvantage because he was relying on the
first person's conduct or statements. The parol evidence rule provides that
where the parties have entered into a written agreement which they intend
to be the final and complete statement of their contract, then no evidence,
oral or written, of prior understandings or negotiations is admissible to
contradict or change the terms of the written agreement. Agency refers
primarily to the authority of representatives of the negotiating parties to
make binding agreements for their respective principals.
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TAB G

THE DUTY OF FAIR REPRESENTATION

The chapter entitled "The Duty of Fair Representation" contained in

this section appeared originally in The Developing Labor Law.

It is reprinted here with the permission of the publishers.1/

Subsequent to the publication of The Developing Labor Law, there

have been further developments involving the duty of fair representa-

tion. For example, a number of new rulings and interpretations of

civil rights and anti-discrimination law have had a significant

impact on the duty of fair representation. For this reason, the

reader's attention is again directed to the more recent work in this

field, Equal Ermployment Opportunity and Affirmative Action in

Labor-Management Relations--A Primer, published by the UCLA Institute

of Industrial Relations as part of this series of training manuals

funded under the Intergovernmental Personnel Act.2/ The primer is

a valuable supplement to the more general treatment of these obliga-

tions presented in this section.

Copyright 1971, American Bar Association, published as "A BNA Book,"
The Bureau of National Affairs, Inc., Washington, D.C. 20037.

2Geraldine Leshin, Institute of Industrial Relations, UCLA, 1976.
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Another important recent development has been the further definition

of union responsibilities under the fair representation doctrine

recently handed down in Ruzicka vs. General Motors, et al.3- In

this decision the Sixth Circuit U.S. Court of Appeals ruled that a

union could be held responsible for acts of "negligence" as well as

"bad faith" in unfair representation proceedings. The court rejected

an earlier and widely held view that bad faith must be ". . .read

into the separate and independent standards of 'arbitrary' or

'discriminatory' treatment." It held, instead, that ". . .a total

failure to act, whether negligent or unintentional... is behavior so

egregious that, as in the case of bad faith, hostile discrimination,

arbitrariness, or perfunctoriness, the union should be held responsible."

It is clear that the interpretation in Ruzicka greatly broadens the

responsibility of a union in its duty of fair representation and

further extends management's liability over matters which it may be

deemed moot due to a union's inaction. For this reason, the Ruzicka

decision is included in the appendix to this section along with a

number of other benchmark decisions referred to in the BNA work.4/

3See Appendix: Ruzicka vs. General Motors Corp., International Union
U.A.W. and Local Union 166, U.A.W., 6th US CA 1975.

4See Appendix: Steele vs. Louisville & Nashville R.R.; Wallace Corp.
vs. NLRB; Ford Motor Co. vs. Huffman; Vacxa et al vs. Sipes.
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RUZICKA v. GENERAL MOTORS
CORP.

U.S. Court of Appeals,
Sixth Circuit (Cincinnati)

RUZICKA v. GENERAL MOTORS
CORPORATION, INTERNATIONAL
UNION, UAW, and LOCAL UNION
166. UAW, Nos. 74-1939, 74-1940, and
74-1941, September 23, 1975
LABOR MANAGEMENT RELATIONS
ACT
-Section 301 action-Wrongful dis-.

charge - Violation of cointract- Fair
representation - Failure to process
grievance-Breach of duty by inter-
national union * 94.22 *' 5.10
Discharged employee-member of lo-

cal union may not maintain action
under Section 301 of LMRA against
international union, with which local
Is affiliated, for breach of duty of
fair representation, where it is al-
leged that local union failed to
process member's grievance pursuant
to contractual grievance-arbitration
procedure. (1) Evid3nce fails to es-
tablish that international union, act-
ed arbitrarily, discriminatorily, or in
bad faith: and (2) there is no claim
that local union was acting for or at
direction of international union.
-Section 301 action-Violation of

contract - Fair representation
Failure to process grievance * 94.22
Local union acted "arbitrarily" and

"perfunctorily" and thus breached its
duty of fair representation when,
without determination that grievance
of its discharged employee-member
was meritless, union official negligent-
ly allowed grievance to expire so as
to preclude submission of grlevance
to arbitration.
-Section 301 action _ Fair repre-

sentation-Collateral estoppel 0' 94.22
Discharged employee-member of lo-

cal union is not collaterally estopped
from maintaining action against un-
ion under Section 301 of LMRA for
breach of union's duty of fair repre-
sentation, where member is alleging
that local union official had acted
out of personal hostility in allowing
employee's claim to expire, notwith-
standing that intra-union forum had
ruled that it could not be established
"beyond reasonable doubt" that offi-
cial's failure to process member's
grievance was motivated by his per-
sonal and political differences with
member; decision by intra-unlon
forum did not resolve adversely to

member issue of union official's neg-
ligence in handling the grievance.
Section 301 action-Exhaustion of

remedies * 94.22
Discharged employee-member of

union sufficiently exhausted his in-
tra-union remedies and thus is not
barred from maintaining action un-
der Section 301 of LMRA Act against
union for breach of its duty of fair
representation in failing to process
adequately member's grievance, since
member's diligent processing of his
complaint through 27 months of in-
tra-union proceedings is far more
than "at least some opportunity" for
local union to resolve its dispute with
him.
-Section 301 action-Union liabil-

ity for conduct of official * 94.22
In action under Section 301 of

LMRA alleging that local union
breached its duty of fair representa-
tion by union official's negligent
processing of member's grievance, lo-
cal union is liable for action of of-
ficial notwithstanding' its contention
that his negligent failure to take re-
quired action was beyond his author-
ity under union rules, since, as chair-
man of local union's shop committee,
it was his responsibility to take ac-
tion in question.
-Section 301 action-Union liabil-

ity * 94.22
- Discharged employee-member of
union may maintain action against
local union, under Section 301 of
LMRA, for breach of its duty of fair
representation In its handling of em-
ployee's grievance brought under con-
tractual grievance procedure, not-
withstanding local's contention that
even if "unfair representation" claim
were proven, employer would solely
be liable. Where union has breached
its duty of fair representation, em-
ployer remains liable for any dam-
ages attributable to employer's wrong-
ful discharge of employee, but un-
ion is liable for that portion of in-
Jury to member resulting in Increases,
if any, in those damages caused by
union's failure to process his griev-
ance properly.
-Section 301 action-Wrongful dis-

charge *' 118.801 I 94.22
In action under Section 301 of

LMRA by discharged employee-mem-
ber of union against employer for
wrongful discharae in violation of
collective bargaining contract, and
against union for breach of its duty
of fair representation, employer Is not
entitled to summary judgment, even



thoug>h there is no dispute that em-
ployee was intoxicated and then
abused his foreman on day of dis-
charge. Discharge is permitted un-
der contract as penalty for offense
admittedly committed by employee,
but this does not foreclose existence
of factual question of whether dis-
charge was "harsh, arbitrary, and dis-
criminiatory penalty" when applied to
employee's situation.
-Section 301 action - Fair repre-

sentation - Arbitration * 118.801
D 94.22 > 94.751
On remand of action under Section

301 of LMRA by discharged employee-
member of union against employer
for wrongful discharge, and against
local union for breach of its duty
of fair representation in processing
employee's grievance, federal district
court is advised to order arbitration
of employee's grievance, but to retain
jurisdiction of the case until claims
against local union and employer are
settled; however, if union's national
agreement with employer is interpret-
ed to mean that employer is relieved
of its contractual duties because of
union's failure to follow grievance
procediures, district court should
award appropriate relief against local
union on the unfair representation
claim.

Appeal from the U.S. District Court
for the Eastern Dlstrict of Michigan
(86 LRRMI 2030). Reversed and re-
rnLanded.
See also 88 LRRM 2240; 85 LRRM

2419; and 79 LRRM 2327, 336 F.Supp.
842.
Robert J. Dinges (Glotta, Adelman,

Dinges, Taylor, Davis & Middleton),
Detroit, Mich., for employee.
Jordan Rosen and John A. Fillion,

Detroit, Mich., for unions.
J. R. Wheatley, Detroit, Mich., for

employer.
Before WEICK, CELEBREZZE, and
McCree, Circuit Judges.

Frill Text of Opinion
CELEBREZZE, Circuit Judge:-We

consider an appeal and two cross-ap-
peals from a District Court's judg-
ment that Appellee Unions did not
breach' their duty of fair representa-
tion towards Appellant, a former em-
ployee of Appellee General Motors
Corporation (GM). Appellant asks
that this conclusion be reversed and
that his action against the Unions
and GM be reinstated. GM argues
that alternative grounds exist for
dis'missing it from the case. The Un-
iobr: also assert alternative grounds

for dismissal and argue that their
cross-claim to send Appellant's griev-
ance to arbitration should have been
granted. The arguments raise sev-
eral significant issues concerning an
individual employee's right to fair
treatment from his Union, as well
as the relationship of arbitration
procedures and judicial recourse for
aggrieved persons.
On March 31, 1970, Appellant Wil-

liam Ruzicka was discharged for be-
ing intoxicated on the job and using
threatening and abusive language
towards his superiors at GM's Willow
Run Plan in Ypsilanti, Michigan. Ap-
pellant had worked there for nearly
eleven y-ars and had been actively
involved in Union activities for much
of that time.
Appellant initiated the grievance

process under the National Agree-
ment between GM and the United
Auto Workers by filing a timely griev-
ance protesting his discharge. He did
not dispute the essential facts of in-
toxication and abusive language, but
argued that discharge was an un-
duly harsh" penalty which was in-
consistent with past decisions of um-
pires interpreting the National Agree-
ment. The Company coinpleted the
second step of the grievance process
by filing an answer under Paragraph
77 of the National Agreement. The
Union began the third step by flling
a "notice of unadjusted grievance."
To invoke arbitration. the Union was
required by Paragraph 37 to file a
"statement of unadJusted grievance"
simultaneously with GM. The Distrlct
Court found that Local 166 never filed
such a statement, although it had
sought and received two time exten-
sions to do so. After the due date for
the statement had passed. GM dis-
claimed further obligation under the
National Agreement.
Appellant immediately pursued his

intra-Union remedies under Article
31 of the UAW Constitution. Appel-
lant argued that Charles Panter, a
Local 166 official, had willfully failed
to perform his duty in failing to file
the required statement. A trial before
a Local 166 Committee resulted in
a finding that Panter had been rneg-
ligent bub not guilty of willful inac-
tion. Appeals to higher levels failed.
Appellant also filed charges with

the National Labor Relations Board,
which investigated but dismissed
them.
Appellant instituted further intra-

Union action against Local 166 for
wrongful processing of his grievance,
but this action was unsuccessful at
the Local level. An appeal to higher



lewi was stayedpedn reaolu-
tiwn of a plIcy grievance that Pant-
er's Jaco r at Local 1W had ied.
The policy grievance, which request-
ed GM's consideration of Appellant's
grievance despite the procedural
problem, was withdrawn by Local 168.
on April 24, 1971.
Rather than appeal the adverse

decision on Local 166's processing of
the grievance to the UAW's Interna-
tional Bgxecutive Board, Appellant
filed a complaint in federal court on
June 3, 1971. He alleged that Panter's
personal "hostility" towards him had
caused Panter not to file the state-
ment of unadjusted grievance. He
asserted that both the Local and In-
ternational Unions had thus given
him unfair representation, and he al-
le ed that GM's discharge was wrong-ful and that GM had conspired to
discharge him because of his Union
activities.
The Unions filed a cross-claim

against GM, seeking that the dispute
be ordered to arbitration. After deny-
Ing various pretrial motions, the Dis-
trict Court conducted a hearing limit-
ed to the question of unfair represen-
tation. It concluded that there was
no unfair representation because
Panter had merely "neglected" to file
the required statement. The Court
reasoned, "Mere hostility between the
plaintiff and the union official is in-
sufficient to show a breach [of the
duty of fair representation under 29
U.S.C 1157 (1970)1; the plaintiff
must show that the hostility tainted
the official's conduct." Since "there
was no showing in the case that hos-
tility tainted Panter's processing of
the grievance," Appellant's complaint
was dismissed, along with the Unions'
cross-claim.
We will first consider the question

of unfair representation, for if the
District Court's conclusion was cor-
rect, the action against both the Un-
ions and GM must fail. See Vaca v.
Sipes, 386 U.S. 171, 64 LRRM 2369
(1967). If the District Court erred,
there remain for consideration the
Unions' and GM's arguments that al-
ternative grounds exist for dismissal.
Finally, we must address the Unions'
contention that their cross-claim
to havebAppelant's grievance- order-
ed to arbitration was wrongfully dis-
missed.
Proof of unfair representation by a

Union depends on showing that "a
union's conduct toward a member of
the collectivc -bargaining- unit is arbi-
trary, discrlminatory, or in bad
faith." Vaca v. Sipes, 386 U.S. 171,

1W, 04 LRRM 2369, 2376 (1967). A re-
view of Appellant's compblnt and
the f deeloped at trial convince
us that Appellant did not prove that
officials of Appellee International Un-
ion had acted arbitrarily, discrimina-
torily, or in bad faith. In Hines v.
Local 377, 506 F.2d 1153, 1157, 87
LRRM 2971, 2973 (6th Cir. 1974), cert.
granted and limited to oth"r ground,
43 LW 3571, 88 LRRM 3550 (Apr. 21,
1975), we stated:
There was no claim that the local un-

ion was acting for or at the direction
of the International, and appellant
Hines, when asked on deposition what
steps the International failed to take in
investigating the company's charges re-
plied: "I don't know of any steps that
they should or should not have taken."
Since there was no genuine issue as to a
material fact about the conduct of the
International Union, the grant of sum-
mary judgment was proper.
The Hines reasoning applies here,

and we affirm the District Court's
finding of no unfair representation
by the International Union. We turn
now to consideration of the liability,
if any, of Local 166.
As discussed above. the District

Court concluded that Local 166 had
not unfairly represented Appellant
because Agent Panter had merely
"neglected" to file the required State-
ment of Unadjusted Grievance and
had not acted in bad faith. Appellee
Local urges that this conclunton be
upheld. asserting that bad faith is
an essential element of any claim of
unfair representatlon.
We do not find the duty of fair

representation so limited. In Vaca v.
Sipes, 386 U.S. 171, 190, 64 LRRM
2369, 2376 (1967), the Supreme Court
held that union actions which are "ar-
bitrary, discriminatory, or- in bad
faith" (emphasis added) could estab-
lish a breach of the duty of fair rep-
resentation. As we held in St. Clair v.
Local 515, 422 F.2d 128, 130, 73 LRRM
2048 (8th Cir. 1969),
Th' phrase "fair representation' is

something of a term of art, and the
standards bv which we are bound have
not been set down explicitly in a code.
However, the SUpreme Court has spoken
ctearly enoueh to guide us here. See Vaca
v. Siles. 386 U.S. 1371, 87 S.Ct. 903. 171
L.Ed.2d 842. 64 LRRM 2369 (1967). The
Court there held that the duty of fair
representation does.not require a union
to exhaust every theoretically available
procedure simply on the demand of a
union member. 386 U.S. at 192. . . . How-
ever. the ignoring or the perfunctory
processing of a grievance may vilAate the
duty of fair representation. Vaca v. Sipes,
386 U.S. at 194.



We agree with the Nurth Circuit's
analysi of the three-pronged stand-
ard estshed In Vaca for determin-
ing whether a union has unfairly rep-
resented one of its members:
A union must conform its behavior to

each of these three separate standards.
First, it must treat all factions and seg-
ments of its membership without hostility
or discrimination. Next, the broad dis-
cretion of the union in asserting the rights
of its individual members must be ex-
ercised in complete good faith and
honesty. Finally, the urton must avoid
arbitrary conduct. Each of these re-
quirements represents a distinct and sep-
arate obligations the breach of which may
constitute the basis for civil action.
Griffin v. International Union of
United Automobile Workers, 469 F.2d
181, 183, 81 LRRM 2485, 2486 (4th Cir.
1974). See also De Arroyo v. Sindicato
De Trabajadores Packinghouse, AFL-
CIO, 425 F.2d 281, 74 LRRM 2028 (1st
Cir.) cert. denied, 400 U.S. 877, 75
LRRM 2455 (1970).1
We believe that the District Court

misread Vaca when it held that
"bad faith" must be read into the
separate and independent standards
of "arbitrary" or "discriminatory"
treatment. Union action which is ar-
bitrary or discriminatory need not be
motivated by bad faith to amount to
unfair representation.
In the instant case Local 166 of-

ficials discussed Appellant's grievance
among themselves and with GM per-
sonnel, but Inexplicably neglected to
take Appellant's grievance to the third
state of processing by not filing a
Statement of Unadjusted Grievance
with the appropriate GM official.
Having sought and been granted two
extensions of time to file the State-
ment and at no time having decided
that Appellant's claim was without
merit, the Local allowed the final
deadline to pass without filing the
Statement or requesting a further ex-
tension. At this point the Local did
not inform either Appellant or GM
that it had decided either to continuie
or to stop processing Appellant's
grievance. Such negligent handling

I De Arroyo Ls parallel to the instant case.
There, seveen employees were discharged al-
legedli because of automation but in viola-
tlon of seniority provisions. Their union failed
to press their grievance of an honestly mis-
taken belief that certain NLRB relief exc-
tended to them. The First Circuit found that
good-faith mistaken belief was an unaccept-
able excuse for not pursuing the grievances
and amounted to arbitrary and perfunctory
processing, which Vaca explicitly stated was
one ground for a findlng of unfair repre-
sentation.

of the grievance, unrelated as It was
to the merits of Appellant's case,
amounts to unfair representation. It
is a clear example of arbitrary and
perfunctory handling of a grievance.
The Unions argue that Dill v. Grey-

hound Corp., 435 F.2d 231, 238, 76
LRRM 2070 (6th Cir. 1970), cert. de-
nied, 402 U.S. 952, 77 LRRM 2120 (1971),
stands for the proposition that bad
faith is an essential element of any
claim of unfair representation. Dill
held that bad faith was required to
support a claim of unfair representa-
tion where the union in question had
made a decision that the individual's
grievance was without merit. In Dill
we held that the interpretation by
the company and union of the collec-
tive bargaining agreement was rea-
sonable, so that refusing to invoke
arbitration. of Dill's grievance was a
legitimate and proper way for the
union to reject his view of the un-
ion's contract with the comnpany. We
do not deviate from our holding in
Dill to conclude that when a union
makes no decision as to the merit
of an Individual's grievance but mere-
ly allows it to expire by r.egligently
failing to take a basic and required
step towards resolving it, the union
has acted arbitrarily and is liable
for a breach of its duty of fair repre-
sentation. As the Vaca Court stated,
[A] union may not arbitrarily ignore
a meritoricus grievance or process it in
perfunctory fashion....
In administering the grievance and ar-

bitration machinery as a statutory agent
of the emcloyees, a union must, in good
faith and in a nonarbitrary manner, make
decisions as to the merits of particular
grievances.-
The Union made no decision as to
the merits of Appellant's, grievance,
bu-t merely allowed it to expire out of
neglieent and perfunctory handling.
Thus, we must reverse the District
Court's conclusion that Local 166 did
not unfairly represent Appellant.
Local 166 argues through its cross-

appeal that it should have been dis-
missed from the case for four alterna-
tive reasons.

First, It contends that Appllant
ahould be collaterally estopped from
pursuing. his action because an intra-
Union forum had decided his case
adversely to him.
A Trial Committee of Local 166, to

which Appellant took his case against
Panter under Article 31 of the UAW
constitution, decided that Panter

2 386 U.S. at 191, 194, 64 LRRM at 2377. 2378.



was not guilty of "consciously and pur-
osely intending to allow a grievance

t expire." The International Un-
Ion's Appeals Committee agreed with
this conclusion, stating,

[Tihere is no evidence of any kind
to indicate beyond a reasonable doubt
that [Panter's] failure to secure man-
agement's Statements was motivated by
persnal and political differences over the
years between him and [Appellant].
The UAW's Public Review Board,
which sustained the International Ex-
ecutive Board's affirmance of its Ap-
peals Committee, noted that the only
issue before Local 166's Trial Com-
mittee
was whether Mr. Panter intentionally let
the grievance fail and in so doing was
motivated by political- considerations; the
issue of his negligence. or lack thereof
was irrelevant.
The District Court held in a pre-

trial order that the Trial Committee's
decision did not collaterally estop
Appellant from arguing ih federal
court that Panter had acted out of
personal hostility in not filing a
Statement of Unadjusted Grievance,
in view of the "beyond a reasonable
doubt" standard which prevailed be-
fore that forum. We agree with the
District Court.
Furthermore, in view of our hold-

ing, it is clear that the issue of
Panter's negligence was not resolved
adversely to Appellant by the Trial
Committee, but that Its decision sup-
ports the District Court's conclusion
that Panter "'neglected" to file the
required Statement. Local 166's argu-
ment in this respect. must, therefore,
fail..'
Second, Local 166 argues that Ap-

pellant failed to exhaust his intra-
Union remedies and, under Bsharah
v. Eltra Corp., 394 F.2d 502, 68
LRRM 2255 (6th Cir. 1968), should
be barred from taking his case to
court. Specifically, the Local contends
that Appellant should have appealed
the adverse decision of the Local's
rejection of his intra-Union claim
that It had wrongfully processed his
grievance.
For a period of 27 months, from

March 1970 through June 1972, Ap-
pellant sought intra-Utnion relief
against Local 166. We agree with the
District Court that this was suffi-
cient exhaustion of intra-Unlon rem-

3 We need not address the problem of when
ccliateral estope1 applies to lntra-Unlon de-
cisions when the adversely affected member
alleges in court that the Union acted In
breach of Its duty of fair representation.

edies to permit It to hear his case.
In BEharah we affirmed the grant
of summary judgment against an em-
ployee who had "failed to allege or
show any attempt to initiate her in-
tra-Union remedies prescribed by the
constitution and by-laws of the In-
ternational Union." 394 F.2d at 503,
68 LURM at 2256. The reason for this
requirement is that lntra-tlnion rem-
edies are part and parcel of the in-
dustrial in-house procedure for set-
tling labor disputes. -The- primary
benefit of requiring initial submis-
sion of employee complaints against
a union that refuses to help process
a grievance against a company is that
internal machinery can settle diffi-
culties short of court action. Thus,
federal policy requires "staying the
hand of 'judicial interference with the
internal affairs of a labor organiza-
tion until it has had at least some
opportunity to resolve disputes con-
cerning its own internal affairs."'
Imel- y. Zohn. Mfg. Co., 481 F.2d 181,
183, 83 LRRM 2797 (10th Cir. 1973),
cert. denied, 415 U.S. 915, 85 LRRM
2465 (1974), quoting Brady v. Trans-
World Airlines, 401 F.2d 87, 104, 69
LRRM 2048 (3rd Cir. 1968), cert. de-
nied, 393 U.S. 1048, 70 LRRM 2249
(1969).
Appellant's diligent processing of his

complaint through 27 months of in-
tra-Union proceedings is far more
than "at least some opportunity" for
Local 166 to resolve its disptute with
him. The requirement of exhaustion
of intra-Union remedies is bottomed
on the hope that such procedures will
quickly resolve disputes without the
delay inherent in the judicial process
and with the aid of persons exper-
ienced at resolvinc member-union
conflicts short of a full-blown judicial
proceeding. When that hope has fail-
ed, however, the member is not barred
from proceeding to federal court with
a claim of unfair representation. To
conclude otherwise would allow a un-
ion to prevent any claim against it
from reaching the state of litigation
by forcing aggrieved members through
endless s.tages of review.

Third, Local 166 maintains that
Panter's inaction in failing to file
the required Statement was beyond
his authority under Union rules, so
that it is not liable for his negligence.
Panter was Chairman of the Shop

Comnmittee of Local 166, and it was
his responsibility to file Statements of
Unadjusted Grievance with GM offi-
cials. His action or inaction in that
job was clearly attributable to his
principal, Local 166. Barefoot v. Team-



sters Union, 424 F.2d 1001, 1004-05 73
LRRM 2885 (10th Ctr.), cert. deied,
400 U.S. 950, 75 LRRM 2752 (1970).

Finally, Local 166 argues that be-
cauise no damages could be established
even if an unfair representation
claim were proven, dismissal is prop-
er. It argues that "GM, if any party,
would be solely liable to plaintiff.'
Appellant's complaint asserts that

GM and the Unions are jointly and
severally liable for his injury. this is
not true. When a union breaches its
duty of fair representation, the em-
ployer remains liable for any damages
"attributable solely to the employer's
breach of contract," i.e., the wrong-
ful discharge. Vaca, 386 U.S. at 197,
64 LRRM at 2379.
When a breach of the duty of fair

representation is shown, however the
Union is liable for that portion of Ap-
pellant's injury representing "in-
creases if any in those damages
[chargeable to the employer] caused
by the union's refusal to process the
grievance." li'aca, 386 U.S. at 197-98,
64 LRRM at 2380. Thus, upon a find-
ing of unfair representation, "the
court must fashion an appropriate
remedy," 386 U.S. at 187, 64 LRRM
at 2375, compensating Appellant from
the UInion's pocket for those expenses
he incurred because of the Union's
failure to process his grievance prop-
erly.
Since none of the grounds urged in

Local 166's cross-appeal requires dis-
missal of Appellant's complaint
against it, we 'ireverse the District
Court's judgment in its favor and re-
mand for a finding of appropriate re-
lief.
Our holding that the Local brepch-

ed its duty of fair representation re-
auires reversal of the District-;Court's
lsmissal of Appellant's claim against
GM. When the Union has failed in
its duty to fairly represent an em-
ployee, the employer may not invoke
-the Union's failure to follow proce-
dures set forth in the collective bar-
gaining agreement as a defense to
the action of the employee. Vaca v.
Sipes, 386 U.S. at 185.
GM has filed a cross-appeal ,whichassert4 that dismissal of Appqllant's

claim against it should nonethels be
affirmed on two alternative grounds.
First, It argues that the complaint
raises no factual issues and that It
is entitled to surhmary judgment on
the merits. Second, GM contends that
dismissal should -have been granted
because of Appellant's failure to ex-
haust his lntra-Union remedies. The

District Court rejected both argu-
ments In pre-trial orders.
The second ground is quickly re-

jected. As we stated above, Appellant
sufficiently exhausted his intra-Un-
ion remedies to give the District Court
jurisdiction. See also Scott v. Anchor
Motor Freight, Inc., 496 F.2d F.2d at
279, 86 LRRM 2190.
The first ground is that Appel-

lant raised no genuine factual issue
concerning his claim that discharge
was so excessive a penalty for is
offense as to amount to a breach
of the collective bargaining agree-
ment between GM, and the UAW.
There appears to be no dispute that
Appellant was intoxicated on the day
in question and that he was abusive
towards his foreman. Appellant's
claim is that discharge was unwar-
ranted in view of past treatment of
similar offenses, which allegedly con-
sisted of temporary suspension rath-
er than discharge. His claim as stated
in the original complaint was that
discharge was "unduly harsh, arbi-
trary, discriminatory and contrary
to past interpretations" of the UAW-
GM National Agreement Appellant
filed a motion to amend his com-
plaint to clarify the basis of this
allegation, but the record filed on ap-
peal contains no copy of the proposed
amended complaint and the District
Court took no action on Appellant's
motion to amend.
Before trial GM flled a motion for

summnary judgment, asserting that
under Rule 56, F. R. Civ. P., it was
entitled to judgment as a matter of
law. Its supporting brief argued that
because discharge was permitted un-
der the National Agreement as a pen-
alty for the offense Appellant alleged-
ly committed, Appellant could not es-
tablish that discharge amounted to a
breach of contract. The District Court
denied this motion, stating:
[TJhe auestion is whether imposition

of the discharge zanction in Ruzicka's
case constituted a breach of contract by
General Motors and this must be decided
on the particular facts of this case.4
We have reviewed GM's supporting

documents which accompanied its
motion for summary judgment. The
two affidavits and other materials
support its claim that discharge is a
permissible penalty which. was ein-
pioyed once before (and upheld by an
arbitrator) in a case somewhat sim-
llar to Appellant's. These materials
do not, however, foreclose as a factual

4 Order, 85 LRRM 2419. Civil No. 36598 (E.D.
Mich.. flied Apr. 25. 1973)..



question whether discharge was a
harsh, arbitrary, and discriminatory
penalty in vlew of all the circum-
stances of Appellant's situation. Ac-
cordingly, -we cannot find that Ap-
pellant's allegation concerning the
discharge is beyond factual dispute,
and we cannot overturn the District
Court's refusal to grant summary
judgment on the merits.
On remand, the District Court will

be free to consider Appellant's mo-
tion to amend his complaint, and GM
will be able to renew its motion for
summary judgment. If a renewed mo-
tion is accompanied by materials
which indicate that discharge is an
ordinary penalty for someone in Ap-
pellant's position, considering the
facts surrounding the discharge, Ap-
pellant's seniority, his past work rec-
ord, and other matters relevant to
the issue, Appellant will be required to
demonstrate that there remains a
factual issue by alleging specific facts
to counteract GM's showing. Rule 56
(e), F.R.Civ.P.; R.E. Cruise, Inc. v.
Bruggeman, 508 F.2d 415 (6th Cir.
1975). At this po.nt, however, we may
not foreclose Appellant's opportunity
to prove his case against GM.
Having reversed the District

Court's dismissal of Appellant's claim
against Local 166 and GM and hav-
ing found no alternative basis enti-
tling the Local or GM to dismissal,
we are left with a final question. This
is raised by the Unions' cross-appeal,
which seeks to overturn the District
Court's denial of summary judgment
concerning their cross-claim against
GM and the eventual dismissal there-
of.
The cross-claim sought to force

GM to process the grievance further
or to send It directly to arbitration,
despite the Unions' failure to follow
procedures mandatedl by the Nation-
al Agreement. On May 15, 1973, the
District Court ordered the grievance
submitted to an Umpire. Included in
this Order was the requirement that
the Umpire consider the issues of arbi-
trability and unfair representation,
as well as the propriety of Appellant's
discharge. Thus, the District Court
originally granted the Union's motion
for summary judgment on their
cross-claim, though on terms differ-
ent from those requested by the Un-
Ions.
On August 31, 1973, the District

Court impliedly revoked the May 15
Order by ordering that Appellant's
charges of unfair representation be
submitted to the Court for trial. Only
if the Court found unfair represen-

tation would the grievance be sub-
mitted to a GM-UAW Umpire.
Based on the findinac of no unfair

representation, the District Court or-
dered dismissal of the entire action,
including the Union's cross-claim.
The USnions' cross-appeal purports

to be an attack on the District Court's
denial of all its pre-trial motions.
The relief requested is that this
Court
reverse the District Judge's dismissal of
the Unions' cross-claim against defend-
ant General Motors and ... order further
processing of plaintiff's contract griev-
ance pursuant to the GM-UAW Agree-
ment or. in the alternative only. modify
the Judze's final order to provide that
dismissal of said cross-claim was without
prejudice.
In 'view of our reversal of the un-

fair representation conclusion, we
need not decide whether the Unions'
cross-claim was well taken had there
'been no unfair representation. Nor
need we decide whether. in that event,
further processina of the grievance
should be ordered instead of merely
providing that dismissal of the cross-
claim was without prejudice.
Were we to decide that the District

Court should have granted the Un-
ions' motion for summary judgment
on their cross-claim, we would af-
fect Appellant's ability to bring his
case to a conclusion. The difficulty
raised by the Unions' cross-appeal is
that if further processing of tile griev-
ance within the GM-UAW structure is
ordered, Appellant has been deprived
of the opportunity to attain judicial
resolution of his claim.
Thus, we are compelled to comment

on the proper course of action for
the District Court to take on remand.
Its choice is basically between order-
ing the grievance submitted to arbi-
tration or deciding itself the merits
-of Appellant's claim against GM.

This choice embodies two sets of
interests. On the one hand, there is
the strong interest in settling indus-
trial disputes through arbitration.
As discussed in the Steelworkers
Trilogy, 363 U.S. 574, 64 LRRM 2416
(1960), arbitration "is the substitute
for industrial strife. . . . [A] rbitra-
tion of labor disputes under collective
bargaining agreements- Is part and
parce) of the collective bargaining
process itself." Steelworkers v. War-
rior & Gulf Co., 363 U.S. 574. 578, 64
LRRM 2416 (1960). An individual em-
ployee may prefer submitting his
grievance to an arbitrator rather than
a judge because the arbitrator is not
bound to apply only those considera-
tions expressed in the collective bar-



gaining agr"ment The partis to
such an ree t
expect that [the erbftatorsl judgment
of a particular grievance will reflect not
only what the contract says but, insofar
a.s the collective bargaining agreement
permits such factors as the effect upon
productivity of a particular result, its
consequence to the morale of the shop,
his judgment whether tensions will be
heightened or diminished. For the par-
ties' objective in usingr the arbitration
process is primarily to lurther their com-
mon goal of uninterrupted production
under the agreement, to make the agree-
ment serve their specialized needs. The
ablest judge cannot be expected to bring
the same experience and competence to
bear upon the determination of a griev-
ance, because he cannot be similarly in-
formed.5
Thus, the Supreme Court held in
Steelworkers that
(aln order to arbitrate the particular
grievance should not be denied unless It
may be said with positive asurance that
the arbitration clause Is not susceptible
of an interpretation that covers the as-
serted dispute. Doubts should be resolved
in favor of coverage.6
Furthermore, because of its more in-
formal nature, the arbitration pro-
ceeding is "an efficient, inexpensive,
and expeditious means for dispute
resolution." Alexander v. Gardner-
Denver Co., 415 U.S. 36, 58, 7 FEP
Cases 81, 89 (1974).
On the other hand, there is the in-

terest In affording an aggrieved em-
ployee a final resolution of his claim.
Appellant was discharged on March
31, 1970. Five years is far too long for
an employee to await a final deci-
sion on his demand for reinstatement
with back pay. Further delay would
seem unconscionable. Having met the
heavy burden of showing that his Un-
ion unfairly represented him, Appel-
lant is entitled to a judicial decision
on his claim against the employer.
Vaca, 486 U.S. at 186.
We believe that these interests can

both be served if the District Court or-
ders arbitration but retains jurisdic-
tion of the case until the claims
against the Local and GM are settled.
If the National Agreement is in-
terpreted to mean that GM is relieved
of its contractual duties because of
the Union's failure to follow grievance
procedures, the District Court should
proceed to award appropriate relief I

against Local 166 on the unfair rep-
resentation claim. To ensure a prompt

. Steelworkers v. WVarrior & Gulf Co., 363
U.S. at 582. 46 LRRM at 2419.

6 Id. at 582. 83. 46 LRRM at 2419-20.
7 The questions of the proper allocation of

damages between Local 166 and GM and of
the nmeasure or the Local's liability In the

conclusion to thee p _elp
furthe the Dbtkt (urt
should conider specifying a particu-
lar time within which arbitration
should be completed. See, e.g., North-
west Airlines, Inc. v. Machinists Work-
ers, 442 F;2d 244, 246, 77 LRRM 2100
(8th Cir. 1970).
Accordingly, we reverse the District

Court's dismissal of the Unions' cross-
claim and grant the relief specified.
The Judgment of the District Court

Is reversed, and the cause Is remand-
ed for proceedings consistent with this
Opinion. The costs of the main ap-
peal will be divided between GM, on
the one hand and Local 166, on the
other, in equai amounts. The costs of
the cross-appeal of the Unions will
be borne by GM, along with the costs
of GM's cross-appeal.

Concurring Opinion
McCREE, Circuit Judge (Concur-

ring):-I concur in the holding of the
majority opinion that the local union
breached the duty of fair representa-
tion that it owed appellant. However,
I write separately because I do not
believe that the local union's handling
of the grievance was "arbitrary" or
"perfunctory" as the majority opin-
ion determines. The district court de-
termined that the union, through
Panter, neglected to file a timely
statement of unadjusted grievance,
and the majority opinion does not
overturn this finding. Instead,
It characterizes the negligent handl-
ing of the grievance as arbitrary and
perfunctory.

Arbitrary and perfunctory are ad-
jectives characterizing intentional
conduct that is capricious or super-
fici2'. Here there was an unintention-
al failure to act that prevented ap.-
pellant's grievance from being sub-
mitted to arbitration.
Nevertheless, I would hold that

when a statutorily established ex-
clusive bargaining representative fails
to file a statement that is a prere-
quisite for submission of an employ-
ee's claim to arbitration, not because
the union has made a good faith
judgment for a lawful reason that
It should not file the document, but
merely because of its negligent omis-
sion, then It has breached its duty
of fair representation.

I do not suggest however, that a
union should be held liable for all
negligence in processing an employ-
ee's grievance. Such a rule would put
the courts In the position of second-
event that thie grievance Is found to be wlth-
out merit Are not before us.



guessing union representatives' deci-
sions. In accordance with the "gen-
eral congressional policy favoring
expert, centralized administration
and remedial action" of employee
grievances, Motor Coach Employees v.
Lockridge, 403 U.S. 274, 301, 77 LRRM
2501, 2512 (1970), I believe courts
should not try to determine whether,
in fulfilling its duty of fair repre-
sentation, a union has adopted the
tactic best suited to the needs of an
aggrieved employee.

Neverths.less, I believe that a total
failure to act, whether negligent or
Intentional, except for a proper rea-
sonI, Is behavior so egregious that, as
In the case of bad faith, hostile dis-
crimination, arbitrariness, or perfunc-
toriness, the union should be held
responsible. We have stated that an
action will lie against a union for "...
such gross mistake or inaction as to
Imply bad faith." Balowski v. Inter-
national Union, 372 F.2d 829, 834, 64
LRRM 2397, 2399 (1967). It requires
only a slight extension of this princi-
ple to require the local to answer to
a member if It precludes any con-
sideration of the employee's grievance
by its sheer neglect to timely file a
paper that the employee Is prevented
by law from filing for himself.

I believe that the Incidence of an
injury of th!s magnitude should be
shifted from the Innocent employee
to the union whose flagrant negli-
gence was responsible for It.
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RAILWAY LABOR ACT
-Injunctions-Requi Ac

Jurisdiction o0 fedr dit

cort
Negro freman may appy to federal

court to -require inion whic h
agreement with employing riroad to
cease discrimination Negros
In craft which it represents and to
enjoin enforcement of allegedly dis-

criminatory agreement between rail-
road and union since Palway Labor
Act (1 LRR Man. 343i require usnins
cho under its authorit by mjrity
of members of craft to r prmt al
employees of craft without d lrmi
natio as to race and thereby protect
equally rights of minority._ Labor
,organization chosen as bargaining rep-
resentative must represent, al mem-
bers of craft regardless of union affili-
ations or lack of affliation sAc exer-
cise of granted -power toact on behalf

of others Involves duty to act for all.
Negro fireman allegedly dlscrimi-

nated against in collective barining
agreement between employer and
union purporting to represent craft In

wh an lX employed may apply
tor remedy since Natol

Za_&y 4Just*ment Board establshsd
under ay Labor Act (1 LRR Mn.
843) -cannot. provide relief sought
because It does not refer to disputes
between employees and their repre-
sentatives and because of its policy of
refusing complaints by individual
members of a craft represented by a
labor organization. Also, since major-
ity prescribe rules and select members
of Board, firemen would be required to
appear before group largely composed
of those against whom real complaint
Is made.
-National Adjustment Board-Ad-

justable disputes under Act-
Review jurisdietion of U.S. Su-
preme Court

Negro railroad, fireman alleging
racial discrimination in collectivc bar-
gaining agreement between employer
and union exclusively representing his
craft is right claimed under Constitu-
tion and federal statute and there-
fore reviewable by U. S. Supreme -Court
under Section 237(b) of Judicial Code
since this is not jurisdictional dispute
determinable under Labor Act or mat-
ter reserved for voluntary settlement
or reference to Railroad Adjustment
Board as contract interpretation.

On writ of certiorari to the Supreme
Court of the State of Alabama.
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Full Text of Opinion
Mr. Chief Justice STrNof delivered

the opinion of the Court.
The question is whether the Rail-

way Labor Act, 48 Stat. 1185, 45 U.S.C.
Sees. 151 et seq. [1 LRR Man. 843],
imposes on a labor organization, act-
ing by authority of the statute as the
exclusive bargaining representative
of a craft or class of railway em-
ployees, the duty to represent all the
employees in the craft without dis-
crimination because of their race, and,
If so, whether the courts have juris-
dietion to protect the minority of the
craft or class from the violaton of
such obligation.
The issue Is raised by denuarrer to

the substituted amended bill of com-
plaint filed by petitioner, a locomotive
fireman, in a suit brought in the Ala-
bama Circuit Court against his em-
ployer, the Louisville & Nashville Rail-
road Company, the Brotherhood of
Locomotive Firemen and Enginemen,
an unincorporated labor organization,
and certain individuals representing
the Railroad or the Brotherhood. The
Circuit Court sustained the demurrer,
and the Supreme Court of Alabama
affirmed. 245 Ala. 113, 16 So. 2d 416.
We granted certiorari, 322 U.S. 722, the
question presented being one of Im-
portance in the administration of the
Railway Labor Act. -

The allegations of the bill of com-
plaint, so far as now material, are as
follows: Petitioner, a negro, Is a loco-
motive firemani in the employ of re-
spondent railroad, suing on his own
behalf and that of his fellow em-
ployees who, like pet'tioner, are negro
firemen employed by the Railroad.
Respondent Brotherhood, a labor or-
ganization, is, as provided under Sec.
2, Fourth of the Railway Labor Act,
the exclusive bargaining representa-
tive of the craft of flremen employed
by,r the Railroad and is recognited as
such by it and the members of the
craft. The majority of the firemen
employed by the Railroad are white
and are members of the Brotherhood,
but a substantial minority are negroes
who, by the constitution and ritual
of the Brotherhood, are excluded from
its.membership. As the membership
of the Brotherhood constitutes a

majority of all firemen employed on
respondent Railroad and as under Sec.2, Fourth the members because they
are the majority have the right to
choose and have chosen the Brother-
hood to represent the craft, petitioner
and other negro firemen on the road
have been required to accept the
Brotherhood as their representative
for the purposes of the Act.
On March 28, 1940, the Brotherhood4

purporting to act as representative of
the entire craft of firemen, without
lnforming- the negro firemen or giving-
them opportunity to be heard, served a
notice on respondent Railroad and on
twenty other railroads operating prin-
cipally in the southeastmrn pgrt.of the
United States. The notice announced
the Brotherhood's desire to amend the
existing collective bargaining agree-
ment in such manner as ultimately to
exclude all negro firemen from the
service. By established practice-on the
several railroads so notified only white
firemen can be promoted to serve as
engineers, and the notice proposedthat only "promotable", 1. e. white,
men should be employed as firemen or
assigned to new runs or jobs or pers-manent vacancies in established runs
or jobs.
On February 18, 1941, the railroads

and the Brotherhood, as representa-
tive of the craft, entered into a new
agreement which provided that not
more than 50% of the firemen In each
class of service in each seniority dis-
trict of a carrier should be negroes;that until such percentage should be
reached all new runs and all vacan-
cies should be filled by white men;
and that the agreement did not sanc-
tion the employment ,of negroes in
any seniority district in which they
were not working. The agreement re-
served the right of the Brotherhood
tod negotiate for further restrictions
on the employment of negro firemen
on the individual railroads. Oni May12, 1941, the Brotherhood entered into
a supplemental agreement with re-
spondent Railroad further controlling
the seniority rights of negro firemen
and restricting their employment. The
negro firemen were not given notice or
opportunity to be heard with respect
to either of these agreements, which
were put into effect before their exist-
ence was disclosed to the negro fire-
men.
Until April 8, 1941, petitioner was

in a "passenger pool", to which one
white and five negro firemen were
assigned. These jobs were highly de-
sirable In point of wages hours and
other considerations. Peiitloner had



performed and was Performing his
work satisfactorily. Following a re-
duction in the mileage covered by the
pool, all jobs in the pool were, about
April 1, 1941, declared vacant. The
Brotherhood and the Railroad, acting
under the agreement, disqualified all
the negro firemen and replaced them
with four white men, members of the
Brotherhood, all junior in seniority to
petitioner and no more competent or
worthy. As a consequence petitioner
was deprived of employment for six-
teen days and then was assigned to
more arduous, longer, and less remu-
neratLve work in local freight service.
In conformity to the agreement, he
was later- replaced by a Brotherhood
member junior to him, and assigned
work on a switch engine, which was
stil harder and less remunerative,
until January 3, 1942. On that date,
after the bill of complaint In the pres-
ent suit had been filed, he was re-
assigned to passenger service.

Protests and appeals of petitioner
and his fellow negro firemen, ad-
dressed to the Railroad and the Broth-
erhood, in an effort to secure relief
and redress, have been ignored. Re-
spondents have expressed their inten-
tion to enforce the agreement of
February 18, 1941 and its suosequent
modifications. The Brotherhood has
acted and asserts the right to act as
exclusive bargaining representative of
the firemen's craft. It is alleged that
ia that capacity it is under an obli-
gation and duty Imposed by the Act to
represent the negro firemen inpar-
tially and in good faith; but Instead,
in its notice to and contracts with the
railroads, it has been hostUe and dis-
loyal to the negro firemen, has delib-
erately diseriminated against them,
and has sought to deprive them of
their seniority rights and to drive
them out of employment In their
craft, all in order to create a monopoly
of employment for Brotherhood mem-
bers.

[RELIEF REQUESTED1
The bill of complaint asks for dis-

covery of the manner in which the
a reenients have been applied and in
other respects; for an injunction
against enforcement of the agree-
ments made between the Railroad and
the Brotherhood; for an injunction
against the Brotherhood and its
agents from purporting to act as rep-
resentati-ve of petitioner and others
similarly situated under the Railway
Labor Act, so long as the discrimina-
tion continues, and so long as it re-
fuses to give them notice and hearing
with respect to proposals -affecting

their Interests; for a declaratory judg-
ment as to their rights; and for an
award of damages against the Broth-
erhood for its wrongful conduiet.

[RULING OF STATE COURT]
The Supreme Court of Alabama took

jurisdiotion of the cause but held on
the merits that petitioner's complaint
stated no cause of action.' It pointed
out that the Act places a mandatory
duty on the Railroad to treat with the
Brotherhood as the exclusive repre-
sentative of the employees in a craft,
imposes heavy criminal penalties for
willful failure to comply with Its com-
mand, and provides that the majorityof any craft shall have the right to
determine who shall be the repre-
sentative of the class for collective
bargaining with the employer, see Vir-
ginian Railway Co. v. System Feder-
ation, 300 U. S. 515, 545 [I LRR Man.
743]. It thought that the Brotherhood
was empowered by the statute to enter
Into the agreement of February 18,
1941, and that by virtue of the statute
the Brotherhood has power by agree-
ment with the Railroad bothx to create
the seniority rights of petitioner and
his fellow negro employees and to de-
stroy them. It construed the statute,
not as creating the relationship of
principal and agent between the mem-
bers of the craft and the Brotherhood,
but as conferring on the Brotherhood
plenary authority to treat with the
Railroad and enter into contracts fix-
ing rates of pay and working condi-
tions for the craft as a whole without
any legal obligation or duty to pro-
tect the rights of minorities from
discrimination or unfair treatment,
however gross. Consequently it held
that neither the Brotherhood nor the
Railroad violated any rights af peti-
tioner or his fellow negro employees
by negotiating the contracts discrimi-
nating against them.

If. as the state court has held, the
1 The respondents urge that the Circuit

Court sustained their demurrers on the
ground that the suit could not be maintained
against the Brotherhood, an unincorporated
association, since by Alabama statute such an
association cannot be sued unless the..action
ItEssagiat- all its maombers -indiviually, and
on several other state-law groun4s They
argue accordingly that the judgmet otf-
firmance of the state Supreme Court may be
rested on an adequate non-federal ground.
As that court specifically rested its decision
on the sole ground that the Rallvay Labor
Act places no duty upon the Brother ood to
protect petitioner and other negro firemen
from the alleged discriminatory treatment..
the judgment rests wholly on a federal
ground, to whlch we confine our review.
Grayson v. Harris, 287 U. S. 352. 358; Inter-
national Steel Co. v. National Surety Co., 297
U. S. 657. 668; Indiana ex rel. Anderson v.
Brand, 303 U. S. 95, 98, 99 and cases cited.



Act confers this power on the bar-
gaining representative of a craft or
class of employees without any com-
mensurate statutory duty toward its
members, constitutional q u e s t io n s
arise. For the representative is clothed
with power not unlike that of a legis-
lature which is subject to constitu-
tional limiltations on its power to
deny, restrict, destroy or discrimlnate
against the rights of those for whom it
leglslates and- which is also under an
affirmative constitutional duty equally
to protect those rights. If the Rall-
way Labor Act purports to Impose on
petitioner and the other negro mem-
bers of the craft the legal duty to com-
ply with the terms of a contract where-
by the representative has discrimina-
torily restrlcted their employment for
the -beneflt and advantage of the
Brotherhood's own members, we. must
decide the constitutional questions
which petitioner raises in his pleading.

[REQUIREMENTS OF ACT]
But we thinik that Congress, in en-

acting the Railway Labor Act and au-
thorizing a labor union, chosen by a
maJority of a craft, to represent the
craft, did not intend to confer plenary
power upon the union to sacrifice, for
the benefit of its members, rights of
the minority of the craft, without im-
posing on It any duty to protect the
minority. Since petitioner and the
other negro members of the craft are
not. members of the. Brotherhood or
eligible for membership, the authority
to act for them Is derived not from
their action or consent but wholly
from the command of the Act. Sec-
tion 2, Fourth provides: "Employees
shall have the right to organize and
bargain collectively through repre-
sentatives of their own choosing. The
mnajority of any craft or class of em-
ployees shall have the right to de-
termine who shall be the representa-
tive of the craft or class for the
purposes of this Act * * ". Under
Secs. 2, Sixth and Seventh, when the
representative bargains for a. change
of working conditions, the latter sec-
tioni specifies that they are the work-
ing conditions of employees "as a
class". Section 1, Sixth of the Act
defines "representative" as meaning
"Any person or * * * labor union * * *
deslgnated either by a carrier or a
group of carriers or by its or their
employees to act for it or them". The
use of the word "representative", as
thus defined and in all the contexts
in which it is found, plainly implies
that the representative is to act on
behalf of all the employees which, by

virtue of the statute, it undertakes to
represent.
By the terms of the Act, Sec. 2,

Fourth, the employees are permitted
to act "through" their representative,
and it represents them "for the pur-
poses of" the Act. Sections 2. Third,
Fourth, Ninth. The purposes of- the
Act declared by Sec. 2 are the avoid-
ance of "any interruption .to comnmerce
or to the operation of any carrier en-
gaged therein," and this aim is sought
to be achieved by encouraging "the
prompt and orderly settlement of all
disputes concerning rates of pay, rules,
or working conditionls." Compare
Texas & New Orleans Railroad Co. v.
Brotherhood of Railway Clerks, 281
U. S. 546, 569. These purposes would
hardly be attained if a substantial
minority of the craft were denied the
right to have their interests consid-
ered at the conference table and if the
final result of the bargaining process
were to be the sacrifice of the interest
of the minority by the action of a
representative chosen by the majority.
The only recourse of the minority
would be to strike, with the attend-
ant interruption of commerce, which
the Act seeks to avoid.

Section 2, Second,.requiring carriers
to bargain with the representative so
chosen, operates to exclude any other
from representing a craft. Virginian
Railway Co. v. System Federation,
supra, 545. The minority members of
a craft are thus deprived by the
statute of the right, which they would
otherwise possess, to choose a repre-
sentative of their own, and its mem-
bers cannot bargain individually on
behalf of themselves as to matters
which are properly the subject of col-
lective bargaining. Order of Railroad
Telegraphers v. Railway Express
Agency, 321 U. S. 342 [14 LRR 19, 14
LRR Man. 506], and see under the like
provisions of the National Labor Rela-
tions Act J. I. Case Co. v. Labor Board,
321 U. S. 332 [14 LRR 17, 14.LRR Man.
5011, and Medo Photo Supply* Corp.
v. Labor Board. 321 U. S. 678 [14 LRR
196. 14 LRR Man. 581].
The labor organization chosen to

be the representative of the craft or
class of employees is thus chosen to
represent all of its members, regard-
less of their union affiliations or want
of tlhem. As we have pointed out
with respect to the like provision of
the National Labor Relations Act in
J. I. Case -Co. v. Labor Board, supra,
338, "The very purpose of providilng
by statute for the collective agree-
ment Is to supersede the term of



separate areements by emplees
writh terms which reflect the stie4gth
and bargaining power and serve the
welfare of the group. Its benefits and
advantages are open to every em-
ployee of the represented unit. * "
The purpose of providing for a rep-
resentative is to secure those bene-
fits for those who are represented
and not to deprive them or any of
them of the benefits of collective bar-
gaining for the advantage of the rep-
resentative or those members of the
craft who selected it.
As the National Mediation Board

said In The Matter of Representation
of Employees of the St. Paul Union De-
pot Company, Case No. R-635: "Once a
craft or class has designated its repre-
sentative, such representative Is re-
sponsible under the law to act for alU
employees within the craft or class,
those who are not members of the
represented organization, as well as
those who are members.`2
Unless the labor union represen'ing

a craft owes some duty to represent
non-union members of the craft, at
least to the extent of not discriminat-
ing against them as such in the con-
tracts which it makes as their repre-
sentative, the mnirity would be left
with no means of protectig their in-
terests or, indeed, their right to earn
a livelihood by pursuing the occupa-
t1on in which they are employed.
While the majority of the craft chooses
the bargaining representative, when
chosen It represents, as the Act by its.
terms makes plain, the craft or class,
and not the majority. The fair Inter-
pretation of the statutory language Is
that the organization chosen to repre-
sent a craft is to represent all its

2 The Mediation Board's declsio ln this cas
was set aside in Brotherhood of Railway &
Steamshiip Clerks v. United TranMport Srvice
Employees, 137 F. 2d 817 112 LRR 873, 12 LRR
man. 8611, reversed on jurtsdictionad growds
320. U.S. 715 [13 LRR Milan. 8301. The Court Of
Appeals was oS the opinion that a represena-
tive is not only required to act In bebalf of all
the employees in a bargaining unit, but that a
labor organization which excIucdep a minority
of a craft from Its membership ha no sand-
Ing to act as such representsti-e at the
micrit ha
Tb Act has been similarly Intenruetd bY

the Zmergency Board referred to In Olneral
Committee v. Southern Pacific Co., 320 U. S.
338. 340, 342-343 n. 113 LR.R 392, 13 -LR Man.
6351. It declared tn 1937: "When a craft or
class, through representatlves chosen bY a
majority, negotiates a contract with a carrier
all members of the craft or class share In the
rights secured by the contract regardles of
their amliation with any organizatio of em-
ployees. * * * The representatives of the ma-
jority represent the whole craft or class In
the making of an agriement for the beneft
of all * * O "

members, the majority as well as the
minority, and it Is to act for and not
against those whom it represents. 3 It
is a principle of general application
that the exercise of a granted power
to act in behalf of others involves the
assumption toward them of a duty to
exercise the power in their interest
and behalf, and that such a grant of
power will not be deemed to dispense
with all duty toward those for whom
it Is exercised unless so expressed.
We think that the Railway Labor

Act imposes upon the statutory rep-
resentative of a craft at least as exact-
ing a duty to protect equally the in-
terests of the members of the craft as
the Constitution imposes upon a legis-
lature to give equal protection to the
interests of those for whom It legis-
lates. Congress has seen fit to clothe
the bargaining representative with
powers comparable to those possessed
by a legislative body both to create
and restrict the rights of those whom
it represents, cf. J. I. Case Co. v. Labor
Board, supra, 335, but it has also Im-
posed on the representative a cor-
responding duty. We hold that the
language of the Act to which we have
referred, read in the light of the pur-
poses of the Act, expresses the aim of
Congress to 3mpose on the bargaln-
ing representative of a craft or class
of employees the duty to exercise fair-
ly the power conferred upon it In be-
half of all those for whom It acts,
without hostile discrimination against
them.

- [RIGHTS OF UNIONSI
This does not mean that the statu-

tory representative of a craft is barred
from making contracts whioh may
have unfavorable effects on some of
the memoers of the craft represented.
Variations in the terms of the con-
tract based on differences relevant to
the authorized purposes of the con-
tract in conditions to which they ars
to be applied, such as differences in
seniority, the type of work performed,
the competence and skill with which
it is performed, are within the scope
of the bargaining representation of a

S Compare the House Committee Report on
the N. L. R. A. (H. Rep. No. 1147, 74th Cong.,
1st Sess., pp. 20-22) indicating that altbough
the principle of majority rule "'written Into
the statute books by Congress In the Rai1l
way Labor Adt of 1934" was to be applicable
to the bargaining unit under the N. L. R. A.,
the employer was required to give "!equally
advantageous terms to nonmembers of the la-
bor organization negotiating the agreement.""
See also the Senate Committee Report on the
N. L. B. A. to the same effect. 8. Rep. No. 573,
74th Cong., 1st Bess.. p. 13.



craft, all of whose members are not
identical in their interest or merit.
Cf. Carmichael v. Southern Coal-Go,
301 U. S. 495, 509-510, 512 and cases
cited; Washington v. Superior Court,
489 U. S. 361, 366; Metropolltan Co. v.

Brownell, 294 U.' S. 580, 583. Without
attempting to mark the allowable
limits of differences in the terms of
contracts based on diffofences of-con-.
ditions to which they apply, it is
enough for present purposes to say
that the statutory power to represent
a craft aZad to. mAke contracts as to
wages, hours and working o&fditions
does not include the authority to make
among members of the craft dis-
criminations not based on such rele-
vant differences. Here the discrimina-
tions based on race alone are obviously
irrelevant and invidious. Congress
plainly did n;ot undertake to authorize-
th.e bargaininig representative to make
such discriminations. Cf. Yick Wo V.

Hopkins, 118 U. S. 356; Yu Cong LEng
v. TrinidWad, 271 U. S. 500; Missouri ex-
rel. Gaines v. Canada, 305 U. S. 337;
Hill v, Texas, 316 U. S. 400.

The representative which thus dis-
crinminates may be enjoined from so
doing, and its members may be en-
joined fron-taking the benefit of such
discrimiiiatory action. No more is
the Railroad bound by or entitled to
take the benefit of a contract which
the bargaining representative is pro-
hibited by the statute from making.
In both cases the right asserted, which
is derived -from the duty imposed by
the statute on the bargaining repre-
sentative, is a federal right implied
from the statute and the policy which
it has adopted. It is the federal
statute which condemns as unlawful
the Brotherhood's conduct. "The ex-
tent and nature of the legal conse-
quences of this condemnation, though
left by the statute to judicial deter-
minatioh, are nevertheless to be de-
rived from it and the federal policy
which it has adopted." Deitrick v.
Greaney, 309 U.S. 190,-200-201; Board
of County Commissioners v. United
States', 308 U.S. 343- Sola Electric Co.
v. Jefferson Co., 317 U.S. 173, 176-7; cf.
Clearfield Trust Co. v. United States,
318 U.S. 363.
So long as a labor union assumes to

act as the statutory representative of
a craft, it cannot rightly refuse to
perform the duty, which is inseparable
from the power of representation con-

ferred upon it, to represent the entire
membership of the craft. While the

statute does not deny to such a bar-
gaining labor organization the right
to determine eligibility to its member-
ship, it does require the union, In col-
lective bargaining and in making con-
tracts with the carrier, to represent
non-union or minority union members
of the craft without hostile discrim-
ination, fairly, impartially, and in
good faith. Wherever necessary to
that end, the' union is required to con-
sider requests of non-union members
of the craft and expressions of their
views with respect to collective bar-
gaining with the- employer an-d to give
to -them notlce of and opportunity for
hearing upon its proposed action.

[FEDERAL QUESTION]
Since the right asserted by peti-

tioner "is * * * claimed under the
Constitution" anid a "statute of the
United States," the decision of the
Alabama court, adverse to that con-
tention is reviewable here- under
Sec. 237(b) of the Judicial Code, un-
less the Railway Labor Act itself has
excluded petitioner's claims from judi-
cial consideration. The question here.
presented is not one of -a jurisdictional
dispute, determinable under the ad-
ministrative scheme set up by the Act,
cf. Switchmen's Union v. National
Mediation Board, 320 U.S. 297 [13 LRR
382, 13 LRR Man. 6161; General Com-
mittee v. M.-K.-T. R. Co., 320 U.S. 323
[13 LRR 388, 13 LRR Man. 627]; Gen-.
eral Committee v. Southern Pacific
Co., 320 U.S. 338 [13 LRR 392, 13 LRR
Man. 635]; Brotherhood of Railway &
Steamship Clerks v. United Transport
Service Employees, 320 U.S. 715, 816
[12 LRR 875, 12 LRR Man. 861], or
restricted by the Act to- volui,tary set-
tlement by recourse to the traditional
implement. of nmedlation, conciliation
and arbitration. General Committee
v. M.-K.-T. R. Co., supra, 332, 337.
There is no question here of who. is
entitled to represent the craft, or who
are members of it, issues which have
been relegated for settlemelit to the
Mediation Board, Switchmen's Union
v. National Mediation Board,- supra;
General Committee v. M.-K.-T. R. Co.,
supra. Nor are.there differences as to
the interpretation of the contract
which by the Act are committed to the
jurisdiction of the Railroad Adjust-.
ment Board.

Section 3, First (i;, which provides
for reference to the Adjustment Board
of "disputes- between an employee or
group--of employees and a carrier or



carriers growing out of grievaacw or
out of the Interprtatlon or appca-

tion of agreements," makes no refer-
ence to disputes between employees
and their representative. Even though
the dispute between the raUroad and
the petitioner were to be heard by the
Adjustment Board, that Board could
not give the entire relief here sought.
The Adjustment Board has consist-
ently declined in more than 400 cases
to enteitain grievance complaints by
individual members of a craft repre-
sented by a labor organization. "The
only way that an individual may pre-
vail is by taking his case to the union
and causing the union to carry -it
through to the Board." Administra-
tive Procedure in Government Agen-
cies, S. Doc. No. 10, 77th Cong., 1st
Sess., Pt. 4, p. 7. Whether or not judi-
cial power might be exerted to require
the Adjustment Board to consider in-
dividual grievances, as to which we
express no opinion, we cannot say
that there is an administrative rem-
edy available to petitioner or that
resort to such proceedings in oider to
secure a possible administrative rem-
edy, which is withheld or denied, is
prerequisite to relief in equity.
Further, since Sec. 3, First (c) per-
mits the national labor organizations
chosen by the majority of the crafts
to "prescribe the rules under which
the labor members of the Adjustment
Board shall be selected" and to "select
such members and designate the divi-
sion on which each member shall
serve," the negro firemen would be
required to appear before a group
which is in large part chosen by the
respondents against whtsm their real
complaint is made. In additioin Sec: 3,
Second provides that a carrier and a
class or craft of employees, "all acting
through their representatives, selected
in accordance with the provisions of
this Act," may agree to the establish-
ment of a regional board -of adjust-
ment for the purpose of adjusting dis-
putes of the type which may be
brought before the Adjustment Board.
In this way the carrier and the -repre-
sentative against whom the negro
firemen have complained have power
to supersede editiely the Adjustmient
Board's procedure and to create a
tribunal of their own selection to in-
terpret and apply the agreements
now complained of to which they are
the only parties. We cannot say that
a hearing, if available, before either

of these tribunals would constitute an
adequate administrative remedy. Cf.
Tumey v. Ohio, 273 U.S. 510. There Is
no administrative means by which
the nearo firemen can secure separate
representation for the -purposes of col-
lective bargaining. For the Mediation
Board "has definitely ruled that a
craft or class of employees may not
be divided into two or more on the
basis of race or color for the purpose
of choosing representatives." 4

[NO ADMIINISTRATIVE RENIEDYJ
In the absence of any available ad-

ministrative remedy, the right here
assertpd is of judicial cognizance to
a remedy for breach of the statutory
duty of the bargaining representative
to represent and act for the members
of a craft. That right would be sacri-
ficed or obliterated if it were wlthout
the remedy which courts can give for
breach of such a duty or obligatlon and
which it is their duty to give in casea
in which they have jurisdiction.
Switchmen's Union v. National Medi-
ation-Board, supra, 300; Stark v. Wick-
ard, 321 U.S. 288, 308-7. Here, uniUke
General Committee v. M.-K.-T. R. Co.,
supra, and General . Committee v.
Southern Pacific Co., supra, there can
be no doubt of the justiciability of
these claims. As we noted in General
Committee v. M.-K,-T. R. Co., supra,
331, the statutory provisions which are.
in issue are stated in the form7of
commands. For the present command
there is no mode of enforcement other
than resort to the courts, whose ju-
risdiction and duty to afford a remedy
for a breach of statutory duty are left
unaffected. The right is analogous
to the statutory right of employees tD
require the employer to bargain with
the statutory representative of a craft;
a right which this Court has enforced
and protected by its injunction In
Texas & New Orleans Ry. Co. v. Broth-
erhood 6!lRAilway Cleris, supra, 5S -

:557, 560, and in Virginian Railway v.
System Federation, supra, 548, and
like it is one for which there Is no
available administrative remedy.
We conclude that the duty which

the statute-*imposes on a union repre-

4 NatioAal Mdiation bowd The Ralaway
Labor Act andi the Natonal fdelation Board.
p. 17; see In the Matter of Representation
of Employees of the Central of Georgia Ry.
Co., Case No. R-234; In the Matter of Repre-
sentation of Employees of the St. Paul Union
Depot Co., Case -No.- R-8.35 set aside In
Brotherhood of Rallway & Stemahilp Clerks
V. -United Transport Service Employees, 137
F2d 817 112 LEE 875, 12 LER Man. 8611. re-
versed on jurisdictional grounds, 320 U.S. 715
113 LRR 4811.



sentatUve of a craft to represent the
interests of all its members . stands
on no different footing and that the
statute contemplates resort to the
usual judicial remedies of injunction
and award of damages when appro-
priate for breach-of that duty..
The judgment is accordingly re-

versed and remanded for further pro-
cedings not inconsistent with this
opinonr-

Reversed.
Mr. JuStice BLACK concurs in the

result.
Concurring Opinion

Mr. Justice MUPHY concurring:-
The economic discrimination against-
.Negroes practiced by the Brotherhood
and the railrod under color of Con-
gressional authority raises a grave
constlttitional Issae that should be
squarely faced.
The utter disregard for the dignity

and the well-being of colored citizens
shown by this record Is so pronounced
as to demand the invocation of constil
tutional condemnation. To decide the
case and to analyze the statute solely
upon the basis of legal niceties, while
remaining mute and placid as to the
obvious and oppressive deprivation of
constitutional guarantees, is to make
the judicial function something less
than It should be.
The constitutional problem inherent

in this Instance Is clear. Congress,
through the Railway Labor Act, has
conferred upon the union selected by
a majority of a craft or class of rail-
way workers the power to represent
the entire craft or class In all collec-
tive bargaining matters. While.such
a union is essentially a private or-
ganization, its power to represent and
bind all members of a class or craft
Is derived solely from Congress. The
Act contains no language which di-
rects the manner In which the bar-
gaining representative shall perform
its duties. But It cannot be assumed
that Congress meant to authorize the
representative to act so as to Ignore
rights guaranteed by the* Constitu-
tion. Otherwise the Act would bear
the stigma of unconstitutionality un-
der the Fifth Amendment in this re-
spect. For that reason I am willing
to read the statute as not permitting
or allowing any action by the bar-
galning representative In the exer-
cise of Its delegated powers which
would in effect violate the constitu-
tloinal rights of Individuals.

It the Court's construction of the
statute rests upon tWis basis, I agree.
But I am not sure that such is the
basis. Suffice it to say, however, that
this constitutional issue cannot be
lightly dismissed. The cloak of racism
surrounding the actions of the Broth-
erhood In refusing membership to
Negroes and in entering into and en-
forcing agreements discriminating
against them, all under -the gise
Congressional authority still remains.
No statutory interpretation can erase
this ugly example of economic ciuelty-
against colored citizens of the United
States. Nothing can destroy the fact
that the accident of birth- has been
used as the basis to abuse individual
rights by. an organization purporting
to act in conformity with its Congres-
sional mandate. Any attempt to in-
terpret the Act must take that fact
into account and must realize that.
the constitutionality of the statute in
this respect depends upon the answer
given.
The Constitution voic. its disap-

proval whenever economic discrimina-
tion Is applied under authority of law
against any race, creed or color. A
sound democracy cannot allow such
discrimination to go unchallenged.
Racism is far too virulent today to
permit tie slightest refusal, in the
light of a Constitution that abhors It,
to expose and condemn it wherever It
appears in the course of statutory in-
terpretation.
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WALLCZ CORPORATION V. N A TI 0 NLA
LABot RELTIONS BEOAD;: RIcNWOOD
CLOTHSPIN & DISH WORKERS' UNIO
v. SAME, Nos. 66-67, Dec. 18, 1944'

NATIONAL 2.7ABOR RELATIONS ACT
--Certif¢ation--)onsent.- election-.

Unfair labor pract t
of Board--

Board's approval of -settlement be-,
tween employer and rival unions and
certfloation of inside union' after
consent election do not estop Board
from considering events occurring be-
fore and after settlement and election
in subsequent unfair labor practice
proceedings in which it found :that.
employer had established and used in-.
side union to halt organization of out--
side unkon and signed closed-shop
contract with inside union, in accord-
ance with settlen ent, with knowledge
that -such contract would' be- em-
ployed to bring abou,. discharge of
members of outside union. Board's
power to protect employees from un-
fair labor practikes is not limited by
general principlea govermlig judicial
rules of estoppel.
-Discrimination-Evidence
Finding of Board that employer en-

gaged In unfair labor practice under'
Section d(3) of Act- by discharging
employees because of prior union, ac-,
tivities Is supported by substantial
evidence. Members of 'outside union
were denied membership in inside
union, which had -won consent elec-
tion, which had obtained closed-shop
contract, in accordance with pre-
election settlement requiring employer



to grant such contract to winning
union, and had advised employer that
it would. use contract to depilve such
employees of employmernt. Employer
is just as guilty of unfair labor prac-
tee of discrlnmitory dicarg of
members of outside union In dismiss-
lng them In collaboration with Inside
union through medium of closed-shop
contract as if It had disml'ed them
alone.
There is no merit in the argument

of employer that dismissal. of mem-
bers of outside union, because of re-
quirements of closed-shop agreenment
made with inside union, does not con-
stitute discriminatory discharge within
meaning of Act and in argument that
employer should not be held respon-
sible for discharges because It was re-
quired by law to bargain with inside
union and sought unsuecessfully to
persuade Inside union to admit mem-
bers of outside union. Employer was
not legally required to enter into oon-
tract under which it knew that dis-
criminatory discharges of employees
were bound to oocur and emplover
oould have prevented discharges even
after contract was executed.
-Domination-Evidence
Board's flnding that employer dom-

inated inside union is sustained even
though evidence as to events concern-
ing employer domination antedated
settlement made by employer with
rival unions and certiflcation of inside
union based on consent election made
by Board. Act does not deny power of
Board to use evidence based on events
preceding Its own administrative ac-
*tions and judicial rules governing
estoppel do not apply.
-Duty of union-Closed shop con-

tract-Requirements of Act-Un-
fair labor practice

Duties of bargaining agent selected
under terms of Act extend beyond
mere representation of own group
members; it must represent all em-
ployees fairly and impartially. Since
Act was designed to remove discrim-
ination In industrial relations, pro-
vision In Act authorizing closed-shop
contract may. not be construed to per-
mit majority of employees, together
with employer, to deprive minority
group of Act's guarantees and em-
ployer who discharges minortty em-
ployees, members of rival union,
becaue of requirements of closed-shop

contrat is as guilty of unfair labor
practice as If he had discharged them
alone.

On writs of certiorari to U. S. Circuit
Court of Appeals for the 'Fourth
Circuit (13 LRR 768, 13 LRR Man.
815). Affirmed.

Rehearing denied, Feb. 26, 1945.
R. Walston Chubb (Lyle M. Allen on

the brief) for petitioner in No. 66. -

M. E. Boiarsky (C. S. Rhyne on the
brief) for petitioner in No. 67.

Alvin J. Rockwell, General Counsel
(Charles Fahy, Solicitor - General,
Robert L. Stern, Ruth Weyand, and
Marcel Mallet-Prevost on the brief)
for respondent.

Full Text of Opinion
Mr. Justice BLACK delivered the

opinion of the Court.
In an attempt to settle a labor dis-

pute at the plant of petitioner com-
pany, an agreement approved by the
Board was signed by a C.I.O. union,
an Independent union, and the com-
pany. At a consent election held pur-
suant to this agreement, Independent
won a majority of the votes cast,1 and
was certified by the Board as bargain-
ing representative. The company then
signed a union shop contract with
Independent, with knowledge-so the
Board has found-that Independent
intended, by refusing membership to
C.I.O. employees, to oust them from
their jobs. - Independent refused to
admit C.I.O. men to membership- and
the company discharged them.

[FtNDINGS OF BOARD]
In a subsequent unfair labor prac-

tice procee4ing the Board found that
(1) Independent had been set up,
maintained, and used by the petitioner
to frustrate the threatened unioniza-
tion of Its plant by the C.I.O., and (23,
the union shop cont,ract was made by
the company with knowledge that [In-
dependent intended to use the con-
tract as a means of bringing about the
discharge of former C.I.O. emploYees
by denying them membership in In-
dependent. The Board held that the
conduct of the company in both these
Instances constituted unfair I a b o r
practices. It entered an order re-
quiring petitioner to disestablish In,*
dependent, denominated by it a "co=-
pany union"; to cease and desist from
giving effect to the union shop con-
1 Of 207 eligible employees, 98 voted for M,

dependent, 83 for the CQI.O, and 2G dld O
vote.
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sbarged because of their affiliation
With e 0..0., and because of their
asUure to-belong to Independent, as
required by the union shop contract.2
The Circuit Court of Appeals or-
dered enforcement of the Order.8 We
granted certiorari because of the im-
portance to the administration of the
Act of the questions involved. 322
U. S. 721.
- The Board's flndings if valid sup-
port the entire order. This is so be-
cause Section 8(3) of the Act' does
not permit such a contract to be made
between a company and a labor or-
ganization which it has "established,
asintained or assisted."5 The Board

therefore is authorized by the Act
to order disestablishment of suct
unions and to order an employer to
renounce such contracts.6 Nor can
the cornPany, if the Board's findings
are well-grounded, defend lts dis-
charge of the CI.O. employees on the
ground that the contract with Inde-
pendent required it to do so. It is con-
wnded that the Board's findings are
not supported by substantial evidence.
As shown by Its analysis, the Board
pgae careful consideration to the evi-
dence before it relating to the unfair
hbor practices which occurred both
before and after the settlement agree-
ment and the certification. The Cir-
eult Court Qf Appeals unreservedly
oWned the Board s findings, and we
bzd ample substantiating evidence In
the record to justify that affirmance.
We need therefore but briefly refer
to the circumstances leading to the
lBoard's order.
' The tnclings of the Board estab-
Ush the fact of an abiding hostility
- the part of the company to any
regnition of a C.I.O. union. This
Ostlity we must take it extended to
mu employee who di4 or who might
3L himself with the C.I.O. union.
Tie company apparently preferred to
dose down this one of its two plants
XM S. L. B. B. 138 112 LEE 644. 12 LE
a. 3M1.
3 141 P. Sd 87 (13 LEE 768, 13LEMan.U151.
4 beles 6(3) contaIns a proviso to the of-
Mt wet sotuilg In the Act "shall precude
*a emplyr from making an agreement With
* hbor oanizastion (sot establefed. main-
lOS, or assted by eny acoton del$ned in
,Oi Aet as an unJafr labor pratticC) to re-
E*j oonditlon of employment member-
tbla ... (IalsAxded. )

flOor Board s.'v.Jctac Vacuum cneaner
*0. 3U U. 8 685, 694 110 LEA Man. 5011.
*1. A. of M. v. Labor Board. 311 U. 5. 72,M4 17 LUR Man. 282); labor Board v. ltk

a..30 U. 8. 453,461 [5 LRE Man. 6771.

rather than to barga collectively
C10. Itpu proclaimed

through one of is that". . .
the ones that did not sign up with the
C.I.O. didn't have anything to worry
about . . . the company would see
that they was taken care of." The
settlement agreement plainly implied
that the old employees could retain
their jobs with the company simply
by becoming members of whichever
union would win the election., Never-
theless the company entered into an
agreement with Independent which
Inevitably resulted in bringing about
the discharge of a large bloc of C.I.O.
men and their president.

[CLOSED-SHOP CONTRACT]
The contract was executed after

notice to the company by the business
manager of Independent that Inde-
pendent must have the right to refuse
membership to old C0.O. employees
who might jeopardize its majority.
The business manager, who had him-
self originally been recommended to
Independent by a eompany employee,
wrote the company, prior to the mak-
ing of the contract, that Independent
insisted upon a closed shop agreement
because it wanted a "legal means of
disposing of any present employees"
who might affect its majority, and
"who are unfavorable to our interests."
The contract further significantly pro-
vided that the company would be re-
leased from the clause requiring it to,
retain in its employ union men only,
if Independent should lose its majority
and the C.I.O. win it.7
Neither the Bbard nor the court be-

low found that the company engaged
in a conspiracy to bring about the
discharge of former C.I.O. members.
Both of them, however, have found
that the contract was signed with
knowledge on the part of the company
that Independent proposed to refuse
to admit them to membership and
thus accomplish the very sam2 pur-
pose. By the plan carried out the
company has been able to achieve that
which the Board found' was its ob-
ject from the beginning, namely, to rid
itself of C.I.O. members, categorized
by its foreman as "agitators."
[ESTOPPEL RULE INAPPLICABIEJ
It is contended that the Board's

finding as to company domination has
7 The contract reads: '"It is mutually agreed

by both pates hereto that should the Union
at any time become affiliated In any way witl
any labor organizAttom or federation having
membership or local union afiations in more
than one town outside the City of Elichwood
West Virgina, this clause (E) ot Article I
shall Immediately become null and void.



no support in the evidence because the
evidence as to company domination
antedated the settlement and certi-
fication, and hence ws improperly
admitted.. The argument is that the
Board cannot go behind the settle-
ment and certification. The petitioner
does not argue that any language ap-
pearing in the Labor Relations Act
denies this power to the Board, but
relies upon general principles on which
the judicial rule governing estoppel
is based. Only recently we had oc-
casion to note that the differences in
origin and function between admin-
Istrative bodies and courts "preclude
wholesale transplantation of the rules
'of procedure, trial, and review which
have evolved from the history and ex-
perience of courts." Federal Com-
munications Commission v. Broadcast-
ing Co., 309 U.S. 134, 143. With refer-
ence to the attempted settlement of
disputes, as in the peformanoe of other
duties imposed upon it by the Act, the
Bdard has power to fashion its pro-
cedure to-achieve the Act's purp.se to
protect employees from unfair labor
ractices. We cannot, by incorporat-
ng the judicial concept of estoppel
into its procedure, render the Board
powerless to prevent an obvious frus-
tration of the Act's purposes.
To prevent disputes like the one here

Involved, the Board has from the very
beginning encouraged compromises
and settlements.8 The purpose of such
attempted settlements has been to
end labor disputes, and so far as pos-
sible to extinguish all the elements
giving rise to them. The attempted
settlement here wholly failed to pre-
vent the wholesale discard of em-
ployees as a result of their union
afiations. The purpose of the settle-
ment was thereby defeated. Upon
this failure, when the Board's further
action was properly Invoked, it became
lt- duty to take fresh steps to prevent
frustration of the Act. To meet such
situations the Board has established
as a working rule the principle that it
ordinarily will respect the terms of a
settlement agreement approved by it.0

8 Apparently more than 50% of all cases
before it have been adJusted under fts super-
vision. See PFst Annutal Report of the Na-
tional Labor Relatlons Board (1936), pp. 30-31;
second Annual Report (1937), pp. 15-17; Third
Annual Report (1938), pp. 20-22; Fourth An-
nual Report (1939), pp. 19-22; Fifth Annual
Report (1940). pp. 14, 16-18, 20. 26; Sixth
-Annual Report (1941), pp. 14-15, 25, 26. 27, 29:
Seventh Annual Rport (1942), pp. 22-25, 28-
30. 80-86; Eighth Annual Report (1943), pp.
20-23, 91. 92.

atter of Corn Products Refining Co., 22
N. L. R. B. 824, 828-829 [6 LI. Man. 2421;
Mter of Wlekwire Brothers, 16 N. L. B. B.

316, 325-326 i5 LRR Man. 2301; Matter of God-

It has conslstently gone behind such
agreements however, where subse-
quent evenis have demonstrated that
efforts at adjustment have failed to
accomplish their purpose, or where
there has been a subsequent unfair
labor practice.10 We think this rule
adopted by the Board is appropriate
to accomplish the Act's purpose with
faimess to all concerned. Conse-
quently, since -the Board correctly
found that there was a subsequent
unfair labor practice, it was justified
in considering evidence as to petition-
er's conduct, both before and after the
settlement and certification.

[UNFAIR PRACTIlCE FOUND]
The company -denies the existence

of a subsequent unfair labor practice.
It attacks the Board's conclusion that
it was an unfair labor practice to
execute the union shop contract with
knowledge that. Independent at that
time intended to deny membership
to C.I.O. employees because of their
former affiliations with the C.I.O. It
admits that had there been no union-
shop agreement, discharge of employ-
ees on account of their membership
in the C.I.O. would have been an un-
lawful discrimination contrary to
Section 8(3) of the Act. But the pro-
viso In Section 8(3) permits union
shop agreements. It follows therefore,
the company argues, that, inasmuch
as such agreements contemplate dis-
charge of those who are not members
of the contracting union, and inas-
much as the company hbLs no control
over admission to union membership,
the contract is valid and the company
must discharge non-union members,
regardless of the union's discrimina-
tory purpose, and the company's
knowledge of such purpose. Thls
argument we cannot accept.

[DUTY OF UNION]
The duties of a bargaining agent

selected under the terms of the Act

chauzx Sugars, Inc., 12 N. L. R. B. 568, 576-579
[4 LRR Man. 1651; Matter of Shenandoah-
Dives Mining Co., i1 N. L. R. B. 885, 888 14
LRR Man. 451; cf. Matter of the Locomotive
Finished Material Company, 52 N. L. R. B. 922.
92'? [13 LRR 202, 13 LRR Man. 64J.
10 Matteti of Locomotive Finlshed Material

Company, supra, 926-928; Matter of Chicago
Casket Company, 21 N. L. B. B. 235. 252-256
16 LRR Man. 831; Matter of Harry A. Half.
16 N. L. R. B. 667, 679-682 15 LBR Man. 2561:
cf. Matter of Wickwire Brothers, supra. The
courts have approved the Board's practice In
this respect. N. L. R. B. v. T. W. Phillips Gas
& Oil Co., 141 F.2d 304, 305-6 [14 LRB 21. 14
LRR Man. 5091 (C. C. A. 3); N. L. R. B. v. Hawk
& Buck Co., 120 F.2d 903, 904-5 18 LRR Man.
6731 (C. C. A. '5): N. L. R. B. v. Thompson
Products, Inc., 130 P.2d 363, 366-67 [11 BRR
Man. 5211 (C. C. A. 6); Canyon Corp. v. N. L.



extend beyond the mere ta-etat1on
of the 1nwert of lts 01 grmop mem-
brs By Its kcUtl@a " bargainng
representative, It has become the
agent of all the employees, charged
with the responsibility of representing
their interests fairly and Impartially.
Otherwise, employees who- are not
members of a selected union at the
time it is chosen by the majority
would be left without adequate repre-
sgntation. No employee can be de-
prived of his employment because of
h prior affiliation with any particu-
lar unlon. The Labor Relations Act
was designed to, wipe out such dis-
crimination In industrial relations.
-Numerous decisions of this Court deal-
ing with the Act have established
beyond doubt that workers shall not
be dlscriminatorily discharged because
of their affiliation with a union. We
do not construe the provision author-
izing a closed shop contract as In-
dicating an intention on the part of
Congress to authorize a majority of
workers and a company, as In the
instant case, to penalize minority
groups of workers by depriving them
of that full freedom of association
and self-organization which It was
the prime purpose of the Act to pro-
tect for all workcers. It was as much
a deprivation of the rights of these
minority employees for the company
discriminatorily to discharge them In
collaboration with Independent as it
would have been had the company
done it alone. To permit it to ao so
by indirection, through the medium
of a "union" of Its own creation, would
be to sanction a readily-contrived
mechanism for evasion of the Act.

[NO COIMPULSION TO DISCHARGE]
One final argument remains. The

company, it is said, bargained with
Independent because it was compelled
to do so by law. The union shop con-
tract to which the company at first
objected, but into which It entered
against the advice of counsel, was the
result of that bargaining. The com-
pany, it is pointed out, persistently
though unsuccessfully sought to per-
suade Independent to admit C.I.O.
workers as members of Independent.
Hence, we are told, the company did all
in its power to prevent the dicharges
fnd should not be held responsible for
t.hem. Two answers suggest them-

R: B., 128 F.2d 953. 955-956 [10. LRR Man. 7691
'C. C. A. 8); Sperry Gyroscope Co. v. N. L.
R. B., 129 F.2d 922, 931 110 LRaM )n.8111
IC. C. A. 2). See w..rehousemen's Unlon v.
N. L. R. B.. 121 F.2d 84, 92-94 [8 LRR Man.
4j (App. D. C.) cert. den. 314 U. S. 674 [9LRU Man. 4171.

selves: First, that the company wa not
complled by law to enter Into a con-
tract under which It knew that dis-
criminatory discharges of Its employees
were bound to occur; second, the record
discloses that there wasmore the com-
pany could and should have done to
preventthese discriminatory discharges
even after the contract was executed.
Immediately after the discharge of
this large group of employees, the
Labor Board complained to the com-
pany. The company appealed in writ-
ing to Independent's business manager
to admit the men to membership, and
thus -make possible their reinstate-
ment. This appeal was rejected. The
board then called to the company's
attentJon our decision in National
Labor Relations Board v. Electric
Vacuum Cleaner Co., 315 U. S. 685 [10
LRR Man. 501], asserting that under
its authority the men had been il-
legally discharged and should be re-
instated. In subsequent correspond-
ence, the Board suggested to the com-
pany that if It should later be required
to reinstate the discharged employees,
it would have only Itself to blame, since
It had voluntarlly dispensed with their
services. It insisted that the company
was taking a needless risk of liability
because if the Board should hear
charges and dismiss them, the men
could then be discharged, but if on the
other hand, the Board should sustain
the complaint, the discharged em-
ployees "would have retained their
positions and your client would have
no further liability because of. thelr
wrongful discharge." The Board's rep-
resentative at that time wrote the
company, "I again beseech you to re-
turn them to work pending a decision
of the National Labor Relations
Board on this question."

It follows from what we have said
that we affrm the judgment of the
court below approving the order of the
Board In its entirety.
Affrmed.

Dissenting Opinion
Mr. Justice JACKSON, dissenting:-

A more complete statement of the
facts than is found In the Court's
opinion is neoessary to disclse the
reasons why. the Chief Juste, Mr.
Justice Roberts, Mr. Justice Frank-
furter, and I dissent.

[BACKGROUND FACTS]
The Wallace Manufacturlng Com-

pany employs about 200 employees
and makes clothespins and similar
wood products at Richwood, a small
conununity in West Virginia. In July



1941 a union afflated with the C.O.,
which after the practice of the Court's
opinion we will call the C.I.O., began to
organize these employees, and the
Company engaged in counter meas-
ures. Without detailing the evidence
or considering the merits of the Com-
pany's objections we will assume that
the Company during this period was
guilty of unfair labor practioes.
On September 25, the C.I.O. called

a strike. About October 2, the In-
dependent union, one of the petition-
ers here, came Into being. On Oc-
tober 10,1941, the C0.O. filed charges
with the Labor Board, alleging among
other things that the Company had
violated the Act by sponsoring the
formation of the Independent. Again,
without weighing the evidence or the
objections of the Company or of the
Independent, we will assume that the
Company was guilty.
On October 14, the Independent de-

manded recognition as bargaining rep-
resentative of the employees, and on
October 31 it filed with the Labor
Board a petition for investigation and
certification of it as the representa-
tive of the Company's employees.
[AGREEMENT AND APPROVAL]
The Board, however, did not proceed

on either the complaint or the request
for certification. Instead, as the Gov-
ernment states, "During the ensuing
two and one-half months, represent-
atives of petitioner [the company],
the Board, and the two unions en-
gaged in negotiations looking toward
settlement of the entire controversy,
including disposition of the Union's
charge and the Independent's peti-
tion." Again, without considering the
Company's or the Independent's ob-
jection or evidence, we will assume
that during this two and a half
months the Company engaged in un-
fair labor practioes. The strike was
proceeding, however, with much bit-
terness and some violence. On De-
cember 30, the strike then being in its
fourth month, the CI.O. by telegram
offered, with the approval of the Labor
Board, to enter into a consent election
"with you and your Company Union,
on the condition that when we prove
a majority and become the exclusive
bargaining agency for all your em-,
ployees, that as a condition of em-
ployment all eligible employees must
become members of Local Union 129,
U.C.W.O.C." The closed-shop.proposal
was thus first brought forward by the
CI.O. On January 13, the C.I.O. and
the Independent and the Company
signed an- agreement that the plant

should be opened, that everyone
should return to work, that the Com-
pany would not in any way influence
its employees for or against either
union, and that the unions would not
exercise any coercion. The Company
agreed to recognize as exclusive bar-
gaining agent whichever union was
proved by a vote conducted by the
Board to represent a majority of its
employees and to start negotiations
immediately after the result of the
election was determined and to grant
a union shop. All parties are agreed
that they employed "union shop" as
the equivalent of "closed shop." There
is no finding and no evidence that at
the time the company entered into
this obligation it had any foreknow-
ledge as to which union would win
or what the practice of either as to
admission of members would be, nor
is there any evidence that either union
had decided upon any policy in antici-
pation of victory. There Is no
charge, no flnding, and no evidence
that the-Company has not performel
its part of this agreement scrupu-
lously.
The parties took this agreement to

the office of the Board's regional man-
ager and on January 19 two agree-
ments were drawn: one by which the
C.I.O. withdrew the charges of dom-
ination and other charges; and the
other for a consent election to deter-
mine the employees' choice- of repre-
sentative. Boti of these agreementa,
after signature by all the parties, were
approved in writing by the Regional
Director, acting on behalf of the Na-
tional Labor Relations Board and
with full knowledge of the agreement
tnat the Company would give to the-
winner a closed shop. 1

(INDEPENDENT CERTIFIED]
The employees, wlthout distinction

as to union affiliation, aL returned to
work. The election was held January
30, under the auspices of the Bord.
Of the 186 valid votes cast, the Inde-

I The Board hr 3 declared Its poUcy wtth
respect to oonsent election as follows: "How-
ever, the Board does not ordinarily order elec-
tions In the presence or unremedled unfair
labor practices, whether merely alleged or al-
ready found by the Board, unless the labor
organization which Instituted the charges has
agreed in advance that it wil not rely upon,
the unfair labor practices as a basis for ob-
jecting to the conduct or results of the elec-
tion. The Board. orders an election only when
It Is satisfied, after onsidering all evidence,
respecting the employer's oompliance with a
prior order concerning unfair labor practices
that 'an election fred from all employer com-
pulsion, restraints and Interference, can be
held."' Z:lghth Annual Report (19431 49.



pende4 rooeeivd , the 010. 83, and
5 To"ww e" 'for WThe_-
01.0. 91M Xf an h
oSmrd on ftbruaT 4 certlxe the In-
dependent as the exclusive bargaining
agent for the employees in the plant.
Thereupon the Company bargained

with the certified representative, as it
was required by law to do. The evi-
dence is uncontradicted that the Com-
pany was reluctant still to enter into
a closed-shop agreement. The Inde.
pendent, however, Insisted that the
Company peTform the oontract by
which the strike had been settled. It
stated Its position in a letter in which
it said: "IThe 'Closed Shop' Will, there-
fore, give us some control In prevent-
ing the hiring of additional emiployees
who are unfavorable to our interests
and who would further jeopardize our
majority. It would also provide us with
a legal neans of disposing of any pres-
ent employees, including H a r v e y
Dodrilli whom our members have de-
clared by unanimous ballot that they
will not work with, whose presence in
the plant is unfaVorable to our In-
terests because those who are so un-
favorable will not be permitted to be-
come mnembers of our organization and
without such membership they would
not be permitted to work in the plant
under a closed shop contract which
we respectfully fnsist that we must
have."
(EXCLUSION AND DISCHARGES]
This Is the first knowledge it is

claimed the Company had or should
have had of the Independent's adop-
tion of an exclusionary policy toward
its rivals. The Company yielded, con-
sidering the union's membership policy
as something it could not interfere
with, and the closed-shop contract was
signed. It required that all present
and future employees should become
members of the Independent within
ten days of the date of the contract or
from the date of hiring. The contract
and notice of the closed-shop arrange-
ment were posted in the plant. On
March 18, forty-three employees were
dismissed, on demand of the Inde-
pendent, as not eligible for employ-
ment because of non-membership in
it. Later it appeared that twelve such
dismissed employees never made appli-
cation for membership in the Inde-
pendent, and thirty-one members who
had applied for membership had been
rejected because when their applica-
tions came before the meeting in reg-
ular course they did not receive the
number of ballots necessary under its

bY -la ws to elect to membership.
Whether the Company knew that thy
bad pp for me p and ad
been rejected is disputed, but again we
resolve the doubt against the Company
and assume that the superlnteiudent
knew this fact at the time of discharge.
This is no disnute, however, that

when Mr. Wallace, the president of the
company, learned of the discharge he
attempted to persuade the Independ-
ent to allow these employees to be re-
instated. On March 20, 1942, he wrote
to the business agent of the Independ-
ent a letter. The Board has not found
that it was not written in good faith.
To the contrary, counsel for the Board
with commendable candor stated that
there is no evidence and that he made
no contention that it was other than a
good-faith statement of the Company's
position. Among other things it says,
"When our Mr. Christmas talked to
ou on March Oth, you will recall that

he appealed to you to see that the
closed-shop clause, which your Union
insisted be included in the working
agreement, should not be used in any
way to unfairly prevent any person
from working who wanted to work. We
realize, of course, that the contract
does not give the Company the right
to tell the Union who to admit as
members, and for that reason Mr.
Christmas' talk with you and mlne
over the telephone could only be di-
rected to the sense of fairness which
we believe exists in the minds of your
members.

"Entirely -aside from the fact that
having to lay off this large number
of experienced people vill badly crip-
ple our production which is urgently
needed, we feel that it is indeed a sad
situation where, on account of s^.ne in-
dividual differences of opinion, people
who have perhaps been friends and
neighbors for many years cannot work
together. I will appreciate your ad-
vising me what can be done." --

The Regional Director of the Board
was notified of the discharges and,
as the Court's opinion states, he did
-urge the Company to disregard its
closed-shop contract and re-employ
non-members of the certified union.
The Company's counsel reminded him
that he had expressed concern about
the closed-shop provision to the Re-
gional Director when it was being ne-
gotiated, and that the Director had
replied that he probably "would have
to agree to it as the C. I. 0. certainly
would have insisted upon it if they had
prevailed in the election." The Com-
pany insisted that "membership in the



union is beyond the Company's con-
trol" and that unless the union re-
lented it would stand by the closed-
shop contract. The Company sug-
gested, however, to the Independent
that it conduct interviews with those
it had rejected and reconsider them
individually. The Union by unanimous
vote rejected the suggestion. The Re-
gional Director of the Board also wrote
to the head of the Independent about
the individuals discharged "because
they were not members of your union.
It develops that your union is unwilling
to accept them into membership. I
need nou remind you of the seriousness
of these charges." The Board repre-
sentatives were unable to persuade the
union to accept the rejected members
nor the Company to repudiate Its
agreement.

[NLRB ACTION]
At the opening of the hearing before

the examiner July 9, 1942, the Com-
pany declared it was "ready to take
any steps which are necessary to the
end that these people be put back to
work, as it has been throughout, since
this agreement was entered into." It
suggested that the attorniey for the
Board and the attorney for the Inde-
pendent work out a settlement. The
Board's attorney expressed "to the
representative of the Company my
thanks for the suggestion." Adjourn-
ment was taken and counsel for the
union went from Summervllle, the
place of hearing, to Richwood and
convened a meeting of the Independ-
ent Union. The Board attorney's ob-
jection kept further developments out
of the record except that he stated,
"I am willing to let the record show
that Mr. Ritchie [attorney for the In-
dependent] made me a proposition
which I was unable tu accept and that
I made him one which he was unable
to accept"- The case therefore pro-
ceeded against the Company.
The Board did not find any unfair

labor practice on the part of the Com-
pany between the date of the settle-
ment agieement and the election. In
fact, it refused to accept the recom-
mendation of the trial examiner for
such a finding, saying that "such
interference, if any, was too trivial,"
was known to the Union, which made
no objection to the certification, and
had come to the knowledge of the
Regional Director prior to the election.
"Nevertheless, he proceeded with the
-election, found it to be a fair one, and
certifled the Independent."

[NLRB FINDING OF VIOLATION]
No unfair labor practices at any time

after the settlement agreement are
found or charged against the employer
except the making and performing of
the closed-shop agreemnent. The Board
states its position as follows: "The
issue remains whether, by entering
Into the closed-shop contract with
the Independent with knowledge that
the Independent intended to exclude
employees from membership and by
discharging employees denied mem-
bership in the Independent, as set
forth above, the respondent violated
the Act. The respondent contends
that It was bound to enter into a
closed-shop contract by the terms of
the election agreement between the
respondent, the Union, and the Inde-
pendent, and urges the Board to
regard the disenarges as proper since
made pursuant to the closed-shop
contract.
"We do not agree. An employer may

not enter into a closed-shop contract
which to his knowledge is designed to
operate as an instrument for effect-
ing discrimination against his employ-
ees solely because of their prior union
activities. The proviso in Section
8(3) of the Act permits an employer
to enter into an agreement with the
duly designated representative of his
employees, requiring membership in
that organization as a condition of
employment. It is true that under the
terms of the election aareement the
respondent was bound to execute a
union-shop contract with the vleto-
rious union. It by no means follows.
however, that the respondent, was also
bLund by the election agreement to
acquiesce in a scheme to penalize
employees whose choice- of represent-
atives was not that of a majority; nor
can the proviso in Section 8 (3) be
thought to countenance such a result.

i * * * The facts in the case make it
apparent that the respondent [Com-
pany] was put on notice that its [In-
dependent's] real purpose was to bar
from future employment with the re-
spondent persons who had adhered to
the charging Union in the election
campalgn. While the tripartite agree-
ment of January 13, 1942, may have
been valid when made, performanee
of its terms did not require the re-
spondent knowingly to become a party
to the Independent's plan to eliminate
from respondent's pay roll employees
solely because of their past union ac-
tivities. On the contrary, when this
unlawful scheme became known to it,



th-e respondent not only had a right
to abrogate the triprtte agreement,
but also was under tive ob-
ligation to do so. * Under these cir-
cumstances, the closed-shop agree-
ment oannot be deemed a defense,
but a discriminatory device to Insure
perpetuation of the Independent and
thus deprive employees of their statu-
tory right to select bargaining repw-
resentatives."

[DOMINATION AND ORDER]
Holding that execution and per-

formance of the closed-shop agree-
ment after the settlement and certifl-
-cation by the-Board were "unfair la-
bor practices," the Board held them
effective also to revive the old charges
settled by the agreements and ele~,-
tion and it went back to those events
to find grounds on which to hold that
the employer dominates the Inde-
pendent.
Accordingly It ordered that the

Company disestablish and withdraw
all recognition from the Independent
as representative of any of its em-
ployees. It. forbade "any continua-
tion, renewal, or modification of the
existing contract which would per-
petuate the conditions which have de-
prived employees" of their jobs; It or-
dered the Company to cease giving
effect to any contract between it and
the Independent or to any modifica-
tion or extension thereof.. It also or-
dered that the Company "offer the
aforesaid 43 employees immediate and
full reinstatement to their former or
substantially equivalent p o s I t i o n s,
without prejudice to their seniority
or other -rights and privileges, and
to make them whole for any loss of pay
they may have suffered."

[BASIC ISSUE]
The underlying question is, in the

language of the Board's brief,
"Whether petitioner by entering Into
and discharging employees pursuant
to the terms ow the closed-shop con-
tract with the' Independent violated
Section 8(3) and (1) of the Act." It is
one of importance far beyond this
little company and its two hundred
employees.

Section 8(3) makes it an unfair la-
bor practice for an employer, by dis-
crimination, to encourage or discour-
age membership in any labor organ-
ization. If It ended there it would of
course outlaw any closed shop, for the
very essence of the closed shop is that
the employer discriminates in employ-
ment to require membership in a par-
ticular union. To validate discrim-

lnation in such circumstances a pro-
viso follows that no law of the United
States "sha preclude an employer
from making an agreement with a la-
bor organization (not established,
maintained, or assisted by any action
defined in this Act as an unfair labor
practice) to require as a conditlon of
employment membership therein, if
such labor organization Is the repre-
sentative of the employees. . ..
At the time this closed shop agree-

ment was made the Board had cer-
tified the Independent as representa-
tive of the employees. Under Section
8 it would have been an unfair la-
bor practice had the Company refused
to bargain with it. The Board made
the certification, without objection by
the defeated C.I.O. and wlth full
knowledge that the Company was
bound in law and In good faith to give
the certified union a closed shop con-
tract. We do not say, and it Is not
necessary now to decide, that the
Board has no power to,protect minori-
ties at this stage of the proceedings.
We do not mean to preclude the power
of the Board, when the contract set-
tling the strike, withdrawing charges
against the company, and consenting
to an election with a closed shop to the
winner was brought to the Board, to
have refused to dismiss charges and
undertake an election unless each
union agreed that, If it won a closed
shop, it would open the union to mem-
bership from the losers on terms the
Board deemed fair. Since no one
could tell who would win, this would
in any event have been an impartial
arrangement. Even after the Inde-
pendent won, the Board before cer-
tifying it might perhaps properly have
made conditions as to reasonable
terms to the defeated. But the Board
made no conditions or reservations of
the sort. Instead, it takes tlkn posi-
tion, and the Court is holding, that
such conditions must be imposed on
the union by the employer. He must
see that the union with. which he
has been ordered to bargain makes
proper terms for admission Into that
certified union of its former enemies
and rivals. We think that the de-
cision to that effect Is not only un-
authorized by Congress, but is utterly
at war with the hands-off require-
ments which the law lays upon the
employer,-and that this decision is at
war with one of the basic purposes of
labor in its struggle to obtain this Act
and of Congress in enacting It.

[CLOSED-SHO' PRINCIPLE]
Of course the closed shop Is well

known in labor relations. Its essential



philosophy Is that once the employees
have dhosen their representative union,
it is entitled to bargain for the em-
ployer's help to maintain its control.
Other employer aids to a dominant
union, such as the check-off, are also
conceded to unions by bargaining on
behalf of a majority when they would
not be at all permissible for the em-
ployer to use in the flrst plaoe to in-
fluence the workmen to choose a
particular union because he favored
It. But the idea of the closed shop
is that, while these acts of influence
or prercure on workmen are unfair
when exerted by the employer in his
own Interest, they are fair and lawful
when enforced by him as an Instru-
ment of the union itself. A closed
shop is the ultimate goal of most
union erndeavur, and not a few em-
ployers have found it a stabilizer of
labor relations by putting out of their
shops men who were antagonistic to
the domlnant union, thus ending strife
for domination. It puts the employ-
ment office under a veto of the union,
which uses its own membership stand-
ards as a basis on which to exclude
men from employment.

[NO CONTROL OVER UINION]
Neither the National Labor Rela-

tions Act nor any other Act of Con-
gress expressly or by imptication gives
to the Board any power to supervise
.union membership or to deal with
union practices, however unfair they
may be to members, to applicants, to
minorities, to other unions, or to em-
loyers. This may or may not have
een a mistake, but it was no over-

sight. We suppose that there is no
right which organized labor of every
shade of opinion in other matters
would unite more strongly in de-
manding than the right of each union
to control its own admissions to mem-
bership. Each union has inslsted on
its freedom to fix its own qualifica-
tions of applicants, to determine the
vote by which individual admissions
will be granted, to prescribe-the initi-
ation or admission fees, to flx the dues,
to prescribe the duties to which mem-
bers must be faithful and to decide
when and why they may be expelled
or discipl?ned. The exclusion of those
whose loyalty is to a rival union or
hostile organization is one of the most
common and most understandable of
practices, designed to defend the
union against undermining, spying,
and discord, and possible capture and
delivery over to a rival. Some unions
have battled to exclude Communists,
some racketeers, and all to exclude

those deemed disloyal to their pur-
poses. See Williams v. Quill, 277 N.Y.
1, 7 [1-A LRR Man. 696]; MIller v.
Ruehl, 166 Misc. 479, 2 N.Y.S. 2d 394.
There are those who think that the

time has come when unions should be
denied Ahis control over their own af-
fairs. However this may be, we only
know that Congress has included no
such principle expressly -in the Act.
If the Board should attempt to ex-
ercise it as we have suggested by way
of a condition on its conducting an
election or making a certification, a
question of its statutory power to do.
so might arise, on which we express
no opinion. It would at least be a
forthright exercise of power over the
unions by the Board itself acting in
the public interest and would not re-
quire an employer to engage in inter-
ference with union affairs in direct
violation of the Act.
But the Court is deciding not only

that without authority of Congress
the admlssionx practices of a labor or-
ganization having a closed shop may
be policed, but also, contrary as we
think to the Act, that the employer
Is empowered and required to do the
policing. This we think defles both
the express terms and the philosopliy
of the Act. The letter of the Act
makes it a forbidden practice for an
employer to "interfere with" or "re-
strain" employees In the "right to
self-organization." We assume this
employer knew the Independent would
exercise its power over admission
privileges to some extent to protect
itself against infiltration of- hostile
elements. The Board must have
known It, too. And both must have
known the C.I.O. would, also, if it won.
However, the Independent has not in-
discriminately excluded all who Were
against It in the election. The C.I.O.
had 83 votes; all but 43 of these voters
seem to have been admitted to the
Independent, and 12 of those never
applied, making 31 apparently re-
jectcd. In view of the bitterness and
duration of the strike, involving some
shooting, it is not strange that good
will did not descend on the vletors at
once., The Board may have expected
more moderation when It conducted
the consent election and certified the
Independent. There is nothing to
show that the Company did not, too.
When it was found how harshly the
Independent had behaved. the Com-
pany' did try persuasion to get the
union leaders to relent-the Com-
pany's own Interests were to get back
more of its experlerced employees.
How It could have done more withli,t



breaking both faith and the law, the
Court does not point out, and we do
not know.

[EMPLOYER NOT RESPONSIBLE I
Of course, if the employer in a

closed shop is to be responsible for
the discriminations or unfairness of
the union, he must have a right to be
Informed about Its admissions. If, in
collecdtie bargaining, a union asked
a closed shop, the employ:swould
have to demand to know the rules
and prpctices about admision, the
fees, the by-laws, the method of elect-
ing members. If he should demand
this as a condition of collective bar-
gaining, we should expect the Board
to hold him guilty of unfair practices,
and we have no doubt it would ask
this Court to sustain it. Yet here the
sole ground of penalizing this em-
ployer is that he did not do just that.
Should the employer have made the
union admit all of Its former enemies?
If not, by what standard could he al-
low it to select? Must it also be made
to admit even those who would not
sign applications or pay initiation fees
claimed to be too onerous? The em-
gloyer is required to reinstate with
ack pay a dozen who never even

asked to join the certified union. But
neither the Court nor the Board says
whtt the employer should have re-
quleed the union to adopt as an ad-
mssIon policy.
The satute expressly permits a

closed shop. It can be denied only
when the- certified union is "estab-
lished. maintained, or assisted" by un-
fair labor practice of the employer.
But the statute eannot mean that
the making and peformance of a
closed shop contract in itself is an
unfair practice which Invalidates a
closed shop. To so Inteiretit would
be to believe the CongreS by this pro-
vision was perpetrating a boax. But
If it means that the union can have
a closed shop and the emplOer will
supervise its membership, It Is a
strange contradiction in an Act whose
chief purpose wak to sterilize the 4S-

aclw to free workmen ot the
If7uence they exerted through con-
trol of the right to work.

[BOARIDS POSITION]
We can quite understand,_and we do

not mean to critie, the motives
which animated the hoard. We are
dealing here with an Industry located
in a small communit where oppor-
tunities for otter employment are
probably not plentiful. It Is not un-

likely that denial of the right to work
for this company wll keep these men
from earning a livelihood in a place
they long have lived. In so far as
the Board has been stirred by con-
cern for individual and minority pro-
tection against arbitrary union action,
we both understand and sympathize
with their concern. The employer is
the only one it can lay hands on, and
the temptation is great to use him to
protect minority rights In the labor
movement. This and the other cases
before us give ground for belief that
the labor movement in the United
States is passing into a new phase.
The struggle of the unions for recog-
nition and rights to bargain, and cf
workmen for the right to join with-
out Interference, seems to be cul-
minating in a victory for labor forces.
We appear now to be entering the
phase of stluggle to reconcile the
rights of individuals and minorities
with the power of those who control
collective bargaining groups. We have
joined in the opinion in Steele v. L. &
N. R. Co., decided today [15 LRR Man.
708]. That case arose under the Rail-
way Labor Act, which contains no au-
thorizaion whatever for a closed shop,
on the contrary forbids the discrimi-
nation underlying the adoption of a
closed shop, and deals with an indus-
try and a labor group which never has
had or sought a closed shop. But here
we deal with a minority which the
statute has subjected to closed-shop
practices. Whether the closed shop,
with or without -the closed union,
should or should not be permitted
without supervision is In the domain
of policy-making, which It Is not for
this Court to undertake. Neither do
we find any authority in the National
Labor Relations Board to undertake it.

It happens to be an independent
that won here. But counsel for the
Board assured us on argument that
this is not a one-way policy to require
Independent unions to admit their
enemies. It would, a we understand
it, have been applied in the same
manner if the C. 1. 0. had won and
had excluded some Ind o4nt mem-
bers-on suspicion, pe.h_, tt they
were company spies. The that
this decision will Interpose &aK tetire
bargaining for closed shops In Iflly
to be felt by C. I. Q. and A. P. of L.
uWtons many times as often a by
irnpendents.
Of tourse it is the bloyer Is

penalisd here, and OR a"
superfictal examination It may ft
like another victory for labhr. The



employer must pay may thods of
dollars for hour unwrked l_
it performed relustanUy' bi IW
faith its cloned-sep agreemext
under authority of Congres and with
knowledge and encouragement of the
Board, and with the approval and
instigation of the C. I. 0. union whose
members .now gain back pay by its
repudiation. We think this cannot be
justified as an unfair labor practice
outlawed by Congress. That resist-
ance to closed-shop unions will likely
be stiffened if employers must under-
write the fairness of closed-shop
unions to applicants and members,
and that a good deal labtr has fought
for may be jeopardized if the price of
obtaining it is to have the union
policed by the employer, are consider-
ations beyond our concern. We can
only view this as a very unfair con-
struction of the statute to the em-
ployer and one not warranted by
anything Congress has directed or
authorized.



FORD MOTOR Co. v. HUFFMAN

Supreme Court of the United States
FORD MOTOR COMPANY v. HUFF-

MAN, etc.; INTERNATIONAL UNION,
UNIE AUTOMOBILE, AIRCRAFT
AND AGRICULTURAL IMPLEMENT
WORKERS OF AMERICA, CIG v.

Same, Nos. 193 and 194, April 6, 1953
NATIONAL LABOR RELATTONS ACT

-Seniority contract-Discrimina-
tion between groups-Validity * 54.215
* 60.20 10528

Seniority provisions in collective
bargaining contracts giving seniority
credit for military service rendered
by veterans before their employment
by contracting employer are valid as
within authoity of contracting union
under National Labor Relations Act,
even though such seniority provisions
prejudice he seniority right of vet-
erans who rendered military service
after their employment by contract-
ing employer.
-Authority of bargaining agent

-60.06

National Labor Relations Act does
not compel a bargaining representa-
tive to limit seniority contracts solely
to the relative lengths of employment
of the respective employees.
National Labor Relations Act does

not so limit the vision and action of
a bargaining representative that it
must disregard public policy and na-
tional security.
Wide range of reasonableness must

be allowed a statutory bargaining
representative in serving the unit It
represents, subject to complete good

faith and honest of purpose In the
exercise of its dietIon

On writs of certiorari to the U. 8.
Court of Appeals for the Sixth Circuit
(29 LRRM 2531, 195 F.2d 170). Re-
versed and remanded. -

William T. Gossett (L. Homer Sur-
beck, Richard W. Hogue, Jr., and Mal-
colm L. Denise, with him on the brief),
for petitioner in No. 193.
Harold A. Cranefield, General Coun-

sel, UAW-CIO (Lowell Goerlich, Sol
Goodman, and Kurt L. Hanslowe, As-
sistant General Counsel, with him on
the brief), for petitioner in No. 194.
Herbert H. Monsky (Samuel M.

Rosenstein Benjamin F. Shobe, Wil-
Iihm G. Coison, and Herman G. Hand-
maker, with him on the brief), for re--
spondents.
James P. Falvey, Louis S. Lebo and

Henry W. Goranson filed brlei for
Electric Auto-Lite Co. as amicus cur-
iae.
Nicholas Kelley, Francis S. Bensel,

T. R. Iserman, and Hancock Griffin,
Jr., filed brief for Chrysler Corp. as
amicus curiae.
Walter J. Cummings, Jr., Solicitor

General, George J. Bott, General
Counsel, National Labor Relations
Board, David P. Findllng, Associate
General Counsel, Duane Beeson, and
Sonja Goldstein filed brief for Na-
tional Labor Relations Board as
amicus curiae.
Arthur J. Gbldberg, General Coun-

sel, Congress of Industrial Organiza-
tions, and David E. Feller, Assistant
General Counsel, filed brief for Con-
gress of Industrial Organizations as
amicus curiae..
George Morris Fay, Peter 3. Mona-

ghan, and David M. McCrone filed
brief for Briggs Mfg. Co. as amicus
curiae.

Full Text of Opinion
MR. JUSTICE BURTON delivered

the opinion of the Court.
In these cases we sutstain the va-

lidity of collective-bargaining agree-
ments whereby an employer, in de-
termining relative seniority of em-
ployment among its employees, gives
them credit for pre-employment milt-
tary service as well as the credit re-
quired by statute for post-employ-
ment military service.'

1 Where the context permits, "mlittary' serr-
Ice" In this opinion Includes service In the
land or naval forces or Merchant Marine of
the United States or its allies.



[THEORY OF ACTION]
Thes proceedings were begun in

the United States Distriet Court for
thje Western.Dlistrict of Kentucky by
reswndent Hufna acting Individ-
ually and on behalf of a class of about
275 fellow employees of the Ford Mo-
tor Company, petitioner In Case No.
193 (here called Ford). His complaint
Is that his position, and that of each
member of his class, has been lowered
on the seniority roster at Ford's Louis-
ville works, because of certain pro-
visions in collective-bargaining.agree-
ments between Ford and the Inter-
national - Union, United Automobile,
Aircraft and Agricultural Implement
Worksers of America, CIO, petitioner
in Case No. 194 (here called Inter-
national). He contends that those
provisions have violated his rights,
and those of each member of his
class, under the Selective Training and
Service Act of 1940, as amended.2 He
co-ntends also that International's ac-
ceptance of those provisions exceeded
Its authority as a collective-bargain-
ing representative under the National
Labor Relations Act, as amended.3 He
asks, accordingly, that the provisions
be declared invalid insofar as they
prejudice the seniority rights of mem-
bers-of his class, and that appropriate
injunctive relief be granted against
Ford and International. After answer,
both sides asked for summary judg-
ment.4
The District Court dismissed the ac-

tion without opinion but said in its
order that it was "of the (plnion that
the collective bargaining agreement
254 Stat. 890, 56 Stat. 724, 58 Stat. 798, 60

Stat. 341, 50 U. S. 0. App. 308.
3 49 Stat. 452, 61 Stat. 140, 05 Stat. 601, 29

U.S.C. (Supp. V) H 157-159.
4 In No. 194, International also questions

the jurisdiction of the District Court. Inter-
n.ational recognizes that one Issue In the case

Is whether It engaged In an unfair labor prac-
tioo when It agreed to the allowance of credit
for pre-employment military service In com-
putations of employment seniority. It then
argues that the National Labor Relations Act,
as amended, 61 Stat. 146, 29 U. S. C. (Supp.
V) I 160 (a), vests the Initial Jurisdiction over
such an Issue exclusively In the National
Labor Relations Board. This question was
not argued In the Court of Appeals nor men-
tioned in Its opinion and, In vlew of our posi-
tion on the merits, it is not discussed here.
Our decision Interprets the statutory au-
thority of a collective-bargaining representa-
tive to have such breadth that it removes all
ground for a substantinl charge that Inter-
national, -by exceeding its authority, com-
mitted an unfair labor practice. As to a
somewhat comparable question considered in
connectlon with the Rnilway Labor Act. see
Tunstall v. Brotherhood of Locomotive Fire-
men, 323 U. S. 210 [15 LRR Man. 715]; Steele
f. Louisville & N. R. Co., 323 U. S. 192, 204-
207 [15 LRR Man. 7081.

expresses an honest desire for the
protection of the interests of al mem-
bers of the union and is not a device
of hostility to veterans. The Court
flnds that-said -collective bargaining
¶greement sets up a seniorit stem
which the Court deems not to be 'rbi
trary, discriminatory or in any respect
unlawful." The Court of Appeals for
the Sixth Circuit reversed, one judge
dissenting. 195 F.2d 170 [29 LRRM
2531]. Ford and International flled
separate petitions for certiorari seek-
ing to review the same decision of the
Court of Appeals. We granted both
because of the widespread use of con-
tractual provisions comparable to
those before us, and because of the
general iniportance of the Issue In
relation to collective bargaining. 344
U.S. 814.
The pleadings state that Huffman

entered the employ of Ford September
23, 1943. was inducted into military
service November 18, 1944, was dis-
charged July 1, 1946, and, within 30
days, was reemployed by Ford with
seniority dating from Seotember 23,
1943, as provided by statute.5 It does
not appear whether the other mem-
bers of his class are veterans but, like
him, all have seniority computed
from their respective dates of em-
ployment by Ford.
[SENIORITY CONTRACTS]
The pleadings allege further that

Huffman and the members of his class
all have been laid off or furloughed
from their respective employments at
times and for periods when they
would not have been so late off or
furloughed except for the provisions
complained of in the collective-bar-
gaining agreements. Those provisions
state, in substance, that after July 30,
1946 in determining the order ox re-
tention of employees all veterans in
the employ of Ford "shall receive sen-

5 "Szc. 8. 0 e -
"(b) In the case of any such person who, in

order to perform such training and service,
has left or leaves a position, other than a tem-
porary position, In the employ of any employer
and who (1) recelves such certificate [of sat-
isfactory completion of his period of trainig
and service], (2) is still qualified to perform
the duties of such position, and (3) makes
application for reemployment within ninety
days after he Is relieved from such tramllng
and service * *

a * * * a
"(B) if such position was In the employ of

a private employer, such employer shall restore
such person to such position or to a positionof like seniority, status, and pay unless the
employer's circumstances have so changed as
to make it Impossible or unreasonable to do
so; * **" 54 Stat. 890, 58 Stat. 798, 50 U.5.O.
App. 1 308(b) (B).



lirity credit for their period of service
subsequant to June 21L 1.*1 In the land
or naval forces or Merchant Marine
of the United States or Its allies upon
completioh of their probationary pe-
riod" of six months.s
The effect of these provisions is that

whereas Huffman's seniority, and that
of the members of his class, Is com-
puted from their respective dates of
employment by Ford and they have
been credited with their subsequent
6 Article VIII of a supplementary agreement

between Fard and International. dated July 30,
1948, contained the foulowing:
"Section 13- *
(c) Any veteran of World War II who was

not employed by any person or company at
the time of his entry into the service of the
land or naval forces or the Merchant Marine
and who Is a citizen of the lUnlted States and
served with the allies and who has been hon-
orably discharged from such tralning and serv-
Ice and who is hired by the company aLter he
is relieved from training and service in the
land or naval forces or after completion of
service In the Merchant Marine shall, upon
having been employed for six (6) months and
not before, receive seniority credit for the pe-
nod of such service subsequent t'i June 21,
1941 provided:

"(1) Such veteran must apply for employ-
ment within ninety (90) days from the time
he ti relieved from such training or service in
the land or naval forces or the tlme of his
completion of such service In the Merchant
Marine, and must obtaln such employment
within twelve (12) 3;months from the tlme he
Is relieved from such training and service tn
the land or naval forces or the time of his
completion of such servlce In the Merchant
Niarine.

*'(2) Such veteran shall not have previously
exercised his right In any plant of this or any
other company.

"(3) A veteran so employed shall submit his
service discharge papers to the comrpany at the
end of aforesaid probationary perlod of em-
ployment and the company shle place thereon
in permanent form a statement showing that
the veteran has exercised this right, such
statement to be signed by representatives of
the company and the Union. and L copy there-
of placed In the employee's record and a copy
furnished to the Union.

* (d) It Is further understood and agreed
that, regardless of any of the foregoing, all
veterans in the [employ] of the company at
the time the Contract is thus amended shall
receive seniority credit for their period of serv-
ice, subsequent to JunR 21. 1941 in the land
or naval forces or Merchant Marine of the
United States or its allies, upon completion of
tht probationary period." (Emphasis sup-
plied.)
The above provisions were continued In ef-

fect, in substantially ldentical form, In an
agreement of August 21, 1947. An agreement
oSleptember 28. 1949, provided:

"ina~ction 12.t . *
. S

"(c) Any employee who, prior to the effec-
tive date of this Agreement, has received the
seniority credit provided for in Article VIII.
Bectlon 13(c) or (d) of the Agreement between
the Company and the Union dated August 21,
1947. or the comparable provision In the Sup-
plementary Agreement between the Company
and the Union dated July 30, 1946, shall con-
tinue to recelve such seniority credit."

* * S * S

military service, if any, yet in some
Instacs they are now a in
seniority by employees who entered
the employ of Ford after they did
but who are credited wlth certain
military service which they rendered
before their employment by Ford.7
Respondent contended In the Court

of Appeals that allowance of credit for
pre-employment military service was
invalid because it went beyond the
credit prescribed by the Selective
Training and Service Act of 1940.
That argument was rejected unani-
mously. 195 P.2d 170, 173 [29 LRRM
-2531]. It has not been pressed here.
There is not.ilng in that statute which
prohibits allowing such a credit If the
employer and employees agree to do
so. The statutory rights of returning
veterans are subject to changes in the
conditions of their employment which
have occurred in regular course during
their absence in military *service
where the changes are not hostile
devices discriminating against vet-
erans. Aeronautical Lodge v. Camp-
bell, 337 U.S. 521 [24 LRRM 21731;
and see Trailmobile Co. v. Whirls 331
U.S. 40 [19 LRRM 2531]; Fishgoid v.
Sullivan Drydock & Repair Corp., 328
U.S. 275 [18 LRRM 2075]. See also,
Oakley v. Louisville & N. R. Co., 338
U.S. 278 [25 LRRM 2038], as to a vet-
eran's seniority status more than one
year after his reemployment.
[AUTHORITY OF UNION]
On the other hand, the second ob-.

iection raised by respondent was sus-
ained by a majority of the members
of the Court of Appeals. This objec-
tion was that the authority of Inter-
national, as a certified bargaining
representative, was limited by statute
and was exceeded when International
7 On Huffman's return to Ford In July. 1946,

his employmqnt selior.ity. Including his mil-
itary service, dated from September 23, 1943.
It totaled about 33 months, including about 14
months of pro-service company employment
and 19 of post-employment military service.
An example Of a veteran who, due to the agree-
ments before us. outranks Huffman In employ-
ment seniority is one who entered military
service July 1, 1943, without any prlor em-
ployment, served honorably until discharged
Maroh 1. 1945. and, thereafter, has ben em-

ad contnuotiuy by Ford, luolWdia WIx
a of satisfstory probation&wy employ-

ment. Hi seniority dates from July 1 1943.
By July 1. 1946, It totaled 36 months, Inciuding
20 months of pre-employment military service,
and 16 of post-service company employment.
However, except for the collective-bargaining
agreements, Huffman would then have Put--
ranked such a veteran by aboult 17 months..
although Huffman's military service totaled
one month less, his employment by Ford two
months less and-his combined milItary service
and company employment three months less
than that of such a veteran.



agreed to the provislons that are be-
fore us.
-The. autheilty of evory bargaining

representative unider the National La-
bor Relations Act, as amended, is
stated in broad terms:

"ISEC. 7. Employees shall have the right
to self-organization to form, join, or as-
sist- labor organizations, to bargain col-
lectively through representatives of thcir
own choosing, and to engage in other con-
certed activites for the purpose of col-
lective bargaining or- other mutual aid or
protection *

""SEC. 9. (a) Representatives designated
or selected for the purposes of collective
bargaining by the majority of the employ-
ees in a unt appropriate for such pur-
poses, shall be the exclusive representa-
tives of all the employees in such unit for
the purposes of collective bargaining in
respect to rates of pay, wages, hours of
employment, or other conditions of em-
ployment: * * `" (Emphasis supplied.)
61 Stat. 140, 143, 29 U.S.C. (Supp. V)
fi 157, 159 (a).
In the absence of limiting factors

the above purposes, including "mutual
aid or protection" and "other condi-
tions of employment," are broad
enough to cover terms of seniority.
The National Labor Relations Act, as
passed in 1935 and as amended in
1947, exemplifies the faith of Con-
gress in firee collective bargaining be-
tween employers and their employees
when conducted by freely and fairly
chosen representatives of appropriate
units of enmployees. That the author-
ity of bargaining representatives
however, Is not absolute is recognized
in Steele v. Louisville & N. R. Co., 323
U.S. 192, 198-199 [15 LRR Man. 708],
In connection with comparable pro-
visions of the Railway Labor Act.
Their statutory obligation to represent
all members of an appropriate unit
requires them to make an honest ef-
fort to serve the interests of all of
those members, without hostility to
any. Id., at 198, 202-204, Tunstall v.
Brotherhood of Locomotive Firemen,
323 U.S. 210, 211 [15 LRR Man. 715];
Brotherhood of Railroad Trainmen v.
Howard, 343 U.S. 768 (30 LRRM 2258].
Any authority to negotiate derives

its principal strength from a delega-
tion to the negotiators of a discretion
to make such concessions and accept
such advantages as, in the light of all
relevant considerations, they believe
will best serve the interests of the
parties repiesented. A major respon-
sibility of negotiators is to weigh the
relative advantages and disadvantages
of differing proposals. A bargaining

representative, under the Natinal
Labor Relations Act, as amended,
often Is a labor organization but it is
not essential that it be such. The em-
ployees represented often are mem-
bers of the labor organization which
represents them At the bargaining
table, but it is not essential that they
be such. The bargaining, representa-
tive, whoever it may be, is responsible
to, and owes complete loyalty to, the
interests of all whom it represents.
In the Instant controversy, interna-
tional repiesented, with certain ex-
ceptions not material here, all em-
ployees at the Louisville works, in-
cluding both the veterans with, and
those without, prior employment by
Ford, as well as the emplovees having
no military service. Inevitably differ-
ences arise in the manner and degree
to which the terms of any negotiaWd
agreement affect individual employees
and classes of employees. The mere
existence of such differences does not
make them invalid. The complete
satisfaction of all who are represented
is hardly to be expected. A wide
range of reasonableness must be al-
lowed a statutory bargaining repre-
sentative .n serving the unit it repre-
sents, subject always to complete good
faith and honesty of purpose in the
exercise of its discretion.
Compromises on a temporary basis,

with a view to long range advantages,
are natural incidents of negotiation.
Differences in wages, hours and con-
ditions of employment reflect count-
less variables. Seniority rules govern-
Ing promotions, transfers, layoffs and
similar matters may, in the first in-
stance, revolve around length of com-
petent service. Variations acceptable
in the discretion of bargaining repre-
sentatives, however, may well incIude
differences based upon such matters
as the unit within which seniority is
to be computed, the privileges to which
it shall relate, the nature of the work,
the time at which it is done, the fit-
ness, ability or age of the employees,
their family responsibilities, injuries
received in course of service, and time
or labor devoted to related public
service, whether civil or military, vol-
untary or involuntary. See e.g., Hart-
ley v. Brotherhood of Clerks, 283 Mich.
201, 277 N.W. 885 [2 LRR Man. 872];
and see also, Williamson & Harris,
Trends In C o ll e c t i v e Bargaining
(1945), 100-103.
The National Labor Relations Act,

as amended, gives a bargaining repre-
sentative not only wide responsibility
but authority to meet that responsi-



bllty. We have held that a cSollective-
baraining representative is withhi
its authority when, in the general in-
terest of those It represents, It agrees
to allow union chairmen certain ad-
vantages in the retention of their em-
ployment, even to the prejudice of
veterans otherwise entitled to greater
seniority. Aeronautical Lodge v.
Campbell, supra, at 526-529.

[PUBLIC POLICY]
The public policy and fairness inher-

ent in crediting employees with time
spent in military service In time of
war or national emergency is so clear
that Congress, in the Selective Train-
Ing and iserice Act of 1940, required
some credit to be given for it in com-
puting seniority both in governmental
and in private employment. See note
5, supra. Congress there prescribed
that employees who left their privata,
civilian employment to enter mili-
tary service should receive seniority
credit for such military service, pro-
vided their prior civilian employ-
ment, however brief, was bonia fide
and not on a temporary basis. There
Is little that justifies giving such a
substantial benefit to a veteran with
brief prior civilian employment that
does not equally justify giving it to a
veteran who was inducted Into mili-
tary service before having a chance
to enter any civlian employment, or
to a veteran who never worked for the
particular employer who hired him
after his return from military service.
The respective values of all such vet-
erans, as employees, are substantially
the same. From the point of view of
public policy and Indtustrial stability
tihere Is much to be said, especially
in time of war or emergency, for allow-
Ing credlt fok all military service. Any
other course adopts the doubtful
policy of favoring those who stay out
of military service over those who
enter It.
The above considerations took con-

crete form in the Veterans' Preference
Act of 1944 which added the require-
ment that credit for millitary service be
given by every civilian federal agency
whether the military service preceded
or followed civilian employment. 8 Ap-

8 "S=. 12. fn any reduction In personnel In
any clvilian service of any Federal agency.
competing employees shall be released in ac-
cordance with Civil service Commlision regu-
lations which shall give due effect to tenure
of employment military preference, length of
service, and efiilency ratings: Provided, That
the length of time spent in active service In
the armed forces of the United States of each

pareatly recognizing the countles
variations in corndiLions affecting pri-
vat;, employment, Congress, however,
did not make credit for such pre-
enplioymentm m!ittary service compul-
sory ir. privato civilian employment.
A little later, the Administrator of
the Retraining and Reemployment
Administration of the United States
Department of Labor assembled a
representative committee to recom-
mend principles to serve as guides to
private employers in their employment
of veterans and otlers.9 Among 15
principles developed by that commit-
tee, and "wholeheartedly" endorsed by
the Secretary of Labor, in 1946, were
the following:

"8. All veterans having reemployment
rights under Federal statutes should be
accorded these statutory rights as a
minimum.

"13. Newly hired veterans who have
served a probationary period and qualiled
for employment should be allowed sen-
iority crediit, at least for purposes of job
retention, equal to time spent m the armed
services plus time spent in recuperation
from service-connected injuries or dis-
abilities either through hospitalization or
vocational training." 10
The provisions before us reflect such

a policy.'1 It Is not necessary to

such employee shall be credited In computnln5
length of total service: * * * 58 Sta&L 390.
5 YB8.¢. f 861.
9 This "Committee of Nine" conststed of rep-

resentatives from the -Business Advisory CQuu-
cdl to the Secretary of Commerce, Nationl
Association of Manufacturers. U. i. Chatuber
of Commerce, American Federatlon of Labor.
Congress of Tndustrial Organizations, RaUway
Labor Executives' Association., American L--
gion. Disabled American Veterans and Veterrss
of Foreign Wars.
10 Reemployment of Veterans Under CoUec-

tive Bargaining, United States Department of
Labor, Bureau of Labor. Statistcs. octoter,
1947, Statement of Employment PrinciPle
dated October 7. 1946, App. D. pp. 46-48; and
see Bulletin of Retraining and Reemploymetit
Administration, United States Department of
Labor, October 10, 1946. p. 5; Harbison. Sen-
lority Problems During Demobilization aud Re-
conversion, Industrial Relations Sectlon. DO-
partment of Economics and Social Institutions.
Princeton Univerdtty (1944) 12-14.

11 Collective Bargaining Provisions-Senior-
Itg, Bull. No. 908-11, United States Departmentof Labor, Bureau of Labor Statistlcs (1949)
.quotes many seniority clauses as examples of
hose then In use and Including many factors
otber than length of employment. AmOng
those quoted ti the following:
"61. Veteran Not Previously Employed Given

Seniority Credit for Time Spent n
Armed Forces

"Any veteran of World War IX who has been
discharged, other than dishonorably, from the
-armed forces of the United States and who
immediately prior to his acceptance in the
armed forces was not previously employed by
[name of company] and who Is employed bY
[name of company] wlthin twelve (12) monthS
after his discharge, provlded it Is hisb nft place
of employment after his discharge, shaU talle



define here the limits to which a col-
lecUve-bargaining representative may,
IoIn accepting proposals to promotefhe long range soclal or economic wel-

fare of those It represe..ts.. Nothing
In the Natlonal Labor Relations Act,
as amended, so limits the vision and
action -of a bargaining representative
that It must disregard public policy
and national security. Nor does any-
thing In that Act compel a bargaining
-representative -to limit s e n i o1 i t y
clauses solely to the relative lengths
of employment of the respective em-
gloyees. Aeronautical Lodge v. Camp-
ell, supra, at 526, and 528-529, n. 5.

For examples of negotiated provisions
protecting veterans from loss of sen-
iority upon their return to private
civilian employment, recognized by
the National War Labor BoardI as
coming within the proper scope of
collective bargaining, in 1945, see, In
re Amerlcan Can Co., 27 War Lab.
Rep. 634, 28 War Lab. Rep. 764, and
In re Flrestone Tire & Rubber Co., 24
War Lab. Rep. 322, 28 War Lab. Rep.
483. See also, Bureau of National
Affairs, Inc., Collective Bargaining
Contracts (1941), 369 et seq.
[VIALIDITY OF CONTRACTS]
The provlsions before us are within

reasonable bounds of relevancy. They
extended but slightly, during a period
of war and emergency, the acceptance
of credits for military service under
circumstances w h e r e comparable
credit already was required, by stat-
ute,. In favor of all who had been
regularly employed by Ford before
entering military service. These pro-
visions conform to the recommenda-
tion of responsible Government offi-
cials and round out a statutory re-
quirement which, unless so rounded
out, produces discriminations of its
own. A failure to adopt these pro-
visions mlght have resulted In more
friction among employees represented
by International than dld their adop-
tion.
The several briefs of amici curiae,

flled here by consent of all parties,
demonstrate the widespread accept-
ance and relevance of the type of
provisions before us.
We- hold that International, as a

collective - bargaining representative,
his place on the seniority list after completing
the sixty (60) day trial perlod. His seniority
shall be computed from the day of his accept-
ance into the armed forces. However, no vet-
eran covered by this section shall have sen-
tority prior to 1iecember 7, 1941... P. 13.

had authority to accept these provi-
ions. Accordingly, we find no ground
sufficient to establish the Invalidity
of the provisions before us or to s-tain an injunction- against either pe-
titioner. In accord: Haynes v.
United Chemical Workers, 190 Tenn.
165, 228 S.W.2d 101 [25 LRRM 2456].
The judgment of the Court of Ap-

peals which reversed that of the Dis-
trict Court therefore is -reversed. The
judgment of the District Court Is
affirmed and the cause is remanded
to It.
- Reversed and remanded.
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has given the union a chance to act
on his behalL
[BURDEN OF PROOF]

: Henceforth, in almost every 1301
breach-of-cont act suit by an em-
ployee against an employer, the em-
ployee will have the additional bur-
den of proving that the union acted
'arbitrairly orIn bad faith." The Court
never expains what is meant by this
vague phrase or how trial judges are
intelligently to translate It to a jury.
Must the employee prove that the
union in fact acted arbitrarily or wi
It be sufficient to show that the em-
ployee's grievance was so meritorious
that a reasonable union would not
'have refused to carry it to arbitra-
tion? Must the employee join the
union in his 1301 suit against the
employer, or must he join the em-
ployer in his unfair representation
suit against the union? However these
quest.ons are answered, today's deci-
sion, requiring the individual em-
ployee to take on both the employer
and the union in every suit against
the employer and to prove not only
that the employer breached its con-
tract but that the union acted arbi-
trarify, converts what would other-
wise be a simple breach-of-contract
action into a three-ring donnybrook.
It puts an intolerable burden on em-
ployees with meritorious grievances
and means they will frequently be
left with no remedy. Today's decision,
while giving the worker an ephemeral
right to sue his union for breach of
its duty of fair representation, creates
insurmountable obstacles to -block his
far more valuable right to sue his
employer for breach of the collective
bargaining agreement.

+



HUMPHREY v. MOORE
Supreme Court of the United States
HUIPHREY, etc., et al. v. MOORE,

etc., et al., Nos. 17 and 18, January
6, 1964
LABOR MANAGEMIENT RELATIONS
ACT
-Merger of seniority lists-Chal-

lenge by union member-Federal law
of contract enforcement * 24.902 I 94.
7033 F 117.203
Action by union member challeng-

ing decision of joint employer-union
committee to dovetail seniority list
of two companies when one absorbed
business of other is covered by Sec-
tion 301 of LMRA and therefore is
controlled by federal law, even though
brought In state court, since member
alleges that his discharge pursuant
to such decision would breach collec-
tive bargaining agreement and was
brought about by breach of union's
duty of fair representation.
-Mterger of seniority lists-Union's

duty of fair representation-Jurisdic-
tion of courts > 45.03 F 45.346 O 117.
203
Federal and Etate courts have con-

current jurisdiction under Section 301
of LMRA of action by union member
alleging breach of collective bargain-
ing contract by joint employer-union
committee in deciding to dovetail
seniority lists of two companies when
one absorbed business of other, even
though member also alleges breach by
union of its duty of fair representa-
tion which arguably may be unfair
labor practice within jurisdiction of
NLRB.
SENIORITY
-MAerger of seniority lists-Author-

ity under contract * 94.161 * 94.557
* 117.232 F 122.40 I 93.70

Decision of joint employer-union
committee to dovetail seniority lists

as to actually have resulted In an infringe-
ment o. membcrs' rights, but where the elec-
tion hbs not yet become an accomplished fact.
Sec Becknxan v. L3cal 46, International Ass'n
of Bridge Wcrkers, supra; Young v. Hayes, 195
F.Supp. 911, 48 LRRM 2625 (D.D.C. 1981). Of
course, in situations where a inion has en-
acted provisions into its coristitution or by-
laws which are barred by the LMRDA, a pre-
election suit may be brought to enjoin the
conduct of an election to be held pursuant
to such prorisions. See Harvey v. Calhoon,
supra. Finally, the right to brlng a pre-elec-
tlion suit to compel compliance with a union's
constitution and by-laws Is explicitly pre-
scrved by f 403 of the LMRDA.



of two companies when onie absorbecd
business of cther was within power
of committee to make under provision
in collective bargaining agreement
of absorbing company which provided
for such decisions to determine senior-
ity of employees "absorbed or affected
thereby."
-Merger of seniority lists-Em-

ployer-union decisionUnion's duty
of fair representation > 94.22 > 117.232
Union did not violate its duty of

fair representation by obtaining deci-
sion of joint employer-union com-
mittee to dovetail seniority lists of two
companies when one absorbed busi-
ness of other. (1) Evidence does not
show dishonesty or intentional mis-
leading by union; (2) although un-
ion's action favored one group of
members over another, it was based
upon wholly relevant considerations,
not upon capricious or arbitrary fac-
tors; and (3) disadvantaged group
was given opportunity to state its
position before joint committee and
did not request time to obtain further
representation.

On writs of certiorari to the Court
of Appeals of Kentucky (356 S.W.2d
241, 49 LRRM 2677). Reversed and
remanded.
David Previant, Mii'waukee, Wis.

(Herbert S. Thatcher, David S. Barr,
and Ralph R. Logan on the brief) and
Mozart Ratner, Washington, D.C.
(H. Solomon Horen and William S.
Zeman on the brief) for petitioners.
John Y. Brown, Lexington, Ky.

(Brown, Sledd & McCann, on the
brief) and Newell N. Fowler, Memphis,
Tenn. (Fowler & Fortas on the brief)
for respondents.

Full Text of Opinion
Mr. Justice WHrITE delivered the

opinion of the Court.
The issue here is whether the Ken-

tucky Court of Appeals properly en-
joined implementation of the decision
of a joint employer-employee com-
mittee purporting to settle certain
grievances in accordance with the
terms of a collective bargaining con-
tract. The decision of the committee
determined the relative seniority
rights of the employees of two com-
panies, Dealers Transport Company
of Memphis, Tennessee, and E & L
Transport Company of Detroit, Mich-
igan. We are of the opinion that the

Kentueky cc:urt errcd and -we revers
its judgmunt..
[BACKGROUND FACTS]
Part of the business of each of

these companies was the transporta-
tion of new automobiles from the
assembly plant of the Ford Motor
Company in Louisville, Kentucky. In
the face of declining business result-
ing from several factors, the two
companies were informed by Ford
that there was room for only one
of them in the Louisville operation.
After considering the matter for some
time, the two companies made these
arrangements: E & L would sell to
Dealers its "secondary" authority ouit
of Louisville, the purchase price to
be a nominal sum roughly equal to
the cost of effecting the transfer of
authority; E & L would also sell to
Dealers its authority to serve certain
points in Mississippi and Louisiana;
and Dealers would sell to E & L its
initial authority out of Lorain, Ohio,
along with certain equipment and
terminal facilities. The purpose of
these arrangements was to concen-
trate the transportation activities of
E & L in the more northerly area
and those of Dealers in the souithern
zone. The transfers were subj ect to
the approval of regulatory agencies.
The employees of both Dealers and

E & L were represented by the same
union, General Drivers, Warehouse-
men and Helpers, Local Union No.
89. Its president, Paul Priddy, as the
result of inquiry from E & L by his
assistant, understood that the trans-
action between the companies in-
volved no trades, sales, or exchanges
of properties but only a withdrawal
by E & L at the direction of the
Ford Motor Company. He conse-
quently advised the E & L employees
,that their situation was precarious.
When layoffs at E & L began three
E & L employees filed grievances
claiming that the seniority lists of
Dealers and E & L should be "sand-
wiched" and the E & L employees
be taken on at Dealers with the
seniority they had enjoyed at E & L.
The grievances were placed before
the local joint committee, Priddy or
his assistant meanwhile advising
Dealers employees that they had
"nothing to worry about" since E & L
employees had no contract right to
transfer under these circumstances.
[CONTRACT PROVISIONS]
The collective bargaining contract

p.locates related rulings in CDI's, Classification Guide, and Latest Additions



involved covered a multi-employer,
multi-local union unit negotiated on
behalf of the employees by Automobile
Tralnlsporters Labor Division and on
behlalf of the unions by National
Truckaway and Driveaway Confer-
ence. Alnmost identical contracts were
executed by each company in the unit
and by the appropriate local union.
According to Art. 4, § 1 of the contract
"seniority rights for employees shall
prevail" and "any controversy over
the emplnyees' standing on such lists
shall be submitted to the joint griev-
ance procedure. . . ." Section 5 of the
same article, of central significance
here, was as follows:
"In the event that the Employerabsorbs the buisiniess of another private,contract or common carrier, or is a partyto a merger of lines, the seniority of the

employees absorbed or affected thereby
shall be determined by mutual agreementbetween the Employer and the Unions
involved. Any controvZersy with respectto siich matter slhall be submitted to the
joint grievance procedure."
Article 7 called for grievances to be
flrst taken up between the employer
and the local union and, if not settled,
to be submitted to the local joint coin-
mittee wlhere the union and the em-
ployer were to have equal votes. Fail-
ing settlement by majority vote of the
members of the local committee, the
matter could be taken to the Auto-
mobile Transporters Joint Conference
Committee upon which the employers
and the uinions in the over-all bar-
gaining unit had an equal nuimber of
representatives. Decisions of the Joint
Conference Committee were to be
"final and conclusive and binding upon
the employer and the union, and the
emiployees involved." However, if the
Joint Conference Committee was un-
able to reach a decission the matter was
to be submitted to arbitration as pro-
vided in the contract.

Article 7 also provided that:
(d) "It is agreed that all matters per-taining to the interpretation of any pro-vision of this ARreement, whether

requested bv the Emplover or the UInion,must be submitted to the full Committee
of the Automobile Transporters JointConiference Coimmittee, which Committee,after listeniing to testimony of both sides,h41ll make a decision."
01-her provisions of the contract stated
that it was 'tlhe intention of the par-
ties to resolve all questions of inter-
pretation by nmutual agreement" and
that the employer agreed "'to be bound
by all of the terms anid provisions of
lhllis Agreemient, and also agrees to be
bouind by the interpretations and en-
forcement of the Agreemiient."

[GRIEVANCES SUBMIITTED]
The grievances of the E & L em-

ployees were submitted directly to the
local joint conmmittee and endorsed
"Deadlocked to Detroit for interpreta-
tion" over the signatures of the local
union president and the Dealers rep-
resentative on the committee. Later,
however, the local union, having been
more fully advised as to the naturd of
the transaction between the two com-
panies, decided to recommend to the
Joint Conference Commi'tee that the
seniority lists of the two companies be
dovetailed and the E & L employees be
employed at Dealers with seniority
rights based upon that which theyhad enjoyed at E & L. vhe three shopstewards who represen'ed the Dealers
employees before the Joint Conference
Committee meeting in Detroit were so
advised by the union immediatelyprior to tlhe opening of the hearing.After hearing from the company, the
union and from the stewards rep-resenting Dealers employees, the Joint
Conference Committee thereupon de-
termined that "in accordance with
Article 4 and particularly sub-sections
4 and 5" of the agreement the em-
ployees of E & _ and of Dealers should"be sandwiched in on master seniorityboards using the presently constituted
seniority lists and the dates contained
therein. . . ."
Since E & L was an older companyand most of its employees had more

seniority than the Dealers employees,the decision entailed the layoff of a
large number of Dealers employees to
provide open-ings for the E & L drivers.
Respondent Moore, on behalf of

himself and other Dealers employees,then brought this class action in a
Kentucky state court prayilng for an
injunction against the union and the
company to prevent the decision of the
Joint Conference Committee from be-
ing carried out. Damages were asked
in ani alternative count and certain
E & L employees were added as de-
fendants by amendment to the com-
plaint.' The complaint alleged that
Dealers employees had relied upon the
union to represent the-m, that the
president of Local 89, Paul Priddy, as-
sured Dealers employees that they had
nothing to worry about and that prec-
edelnt in the industry preovided that
when a new business is taken over, its
employees do not displace the original
cemployees of the acquiring company;

1 The International union was also named
as a party but service was quashed and the
action dismissed as against It.

Decisions of the Courts



it further alleged that Priddy had
deliberately "'deadlocked" the local
joint committee and that the Dealers
employees learned for the first time
before the Joint Conference Commit-
tee In Detroit, that Priddy favored
dovetailinv the seniority lists. Priddy's
actions, the complaint went on, "in
deceiving these plaintiffs as to his
position left them without representa-
tion before the Joint Conference Com-
mittee." The decision, according to the
complaint, was "contrived, planned
and brought about by Paul Priddy"
who "has deceived and failed com-
pletely to represent said employees"
and whose "false and deceitful action"
and "connivance . . . with the em-
ployees of E & L" threatened the jobs
of Dealers employees. The Interna-
tional union is said to have "conspired
with and assisted the defendant, Local
No. 89, and its president, Paul Priddy,
-in bringing about this result.
The decision of the Joint Conference
Committee was charged to be arbitrary
and capricious, contrary to the exist-
ing practice in the industry and vio-
lative of the collective bargaining
contract.
After hearing, the trial court denied

a temporary and permanent injunc-
tion.2 The Court of Appeals of the
Commonwealth of Kentucky reversed
and granted a permn.nent injunction,
two judges dissenting. 356 S.W.2d 241,
49 LRRM 2677. In the view of that
court, Art. 4, § 5 could have no applica-
tion to the circumstances of this case
since it came into play only if the
absorbing company agreed to hire the
employees of the absorbed company.
The clause was said to deal with sen-
iority, not with initial employment.
Therefore, it was said, the decision of
the Joint Conference Committee was
not binding because the question of
employing E & L drivers was not "ar-
bitrable" at all under this section. The
Court of Appeals, however, went on to
hold that even if it were otherwise,
the decision could not stand since the
situation involved antagonistic inter-
ests of two sets of employees rep-
resented by the same union advocate.
The result was inadequate representa-
tion of the Dealers employees in a
context where Dealers itself was essen-
tially neutral. Against such a back-
drop, the erroneous decision of the
2 The denial of a temporary lnjunctlon by

the trial court was set aside and temporary
injunction ordered by the Court of Appeals.
Thereafter the trial court dismissed the com-
plaint. but the Court of Appeals reversed and
made the temporary injunction permanent.

board became "arbitrary and violative
of natural justice." Kentucky cases
were cited and relied upon. We granted
both the petition filed by the E & L
employees in No. 17 and the petition
in No. 18, filed by the local utnion. 371
U.S. 966-967.

[NATURE OF ACTION]
I. Since issues concerning the jtrirs-

diction of the courts and the govern-
ing law are involved, it is well at the
outset to elaborate upon the statement
of the Kentucky court that this is ai
action to enforce a collective bargain-
ing contract, an accurate observation
as far as we are concerned.

First, Moore challenges the power ol
the parties and of the Joint Confer-
ence Committee to dovetail seniority
lists of tihe two comlpanies because
there was no absorption here within
the meaning of § 5 of Art. 4 and be-
cause, a s the court below held, that
section granted no authority to deal
with jobs as well as seniority. His posi-
tion is that neither the parties nor
the committee has any power beyond
that delegated to them by the precise
terms of § 5. Since in his view the
Joint Committee exceeded its power in
making the decision it did, the settle-
ment is said to be a nullity and his im-
pending discharge a breach of con-
tract.
Second, Moore claims the decision

of the Committee was obtained by
dishonest union conduct in breach of
its duty of fair representation and
that a decision so obtained cannot
be relied upon as a valid excuse for
his discharge under the contract.
The undoubted broad authority of
the union as exclusive bargaining
agent in the negotiation and admin-
istration of a collective bargaining
contract is accompanied by a respon-
sibility of equal scope, the responsi-
bility and duty of fair representation.
Syres v. Oil Workers Union, 350 U.S.
892, 37 LRRM 2068, reversing 223 F.2d
739, 36 LRRM 2290; Brotherhood of
Railroad Trainmen v. Howard, 343
U.S. 768, 30 LRRM 2258; Tunstall v.
Brotherhood of Locomotive Firemen
& Enginemen, 323 U.S. 210, 15 LRRM
715; Steele v. Louisville & N.R. Co.,
323 U.S. 192, 15 LRRM 708. "By its
selection as bargaining representa-
tive, it has become the agent of aU
the employees, charged with the re-
sponsibility of representing their in-
terests fairly and impartially." Wal-
lace v. Labor Board, 323 U.S. 248, 255,
15 LRRM 697. The exclusive agent's



obligation "to represent all members
of an appropriate unit requires them
to make an honest effort to serve the,
interests of all of those members,
without hostility to any . . ."1 and its
powers are "subject always to com-
plete good faith and honesty of pur-
pose in the exercise of its discretion."'
Ford Motor Co. v. Huffman, 345 U.S.
330, 337-338, 31 LAtRM 2548.
In the complaint which Moore flled

here, the union Is said to have de-
ceived the Dealers employees concern-
ilng their joib and seniority rights, de-
ceitfully connived with the E & L
drivers and with the international
union to deprive Moore and others
of their employment rights and pre-
vented the latter from having a fair
hearing before the Joint Committee
by espousing the cause of the rival
group of drivers after having indi-
cated the interests of the men at
Dealers would be protected by the
union. These allegations are sufficient
to charge, a breach of duty by the
union in the process of settling the
grievances at issue under the col-
lective bargaining agreement.
Both the local and international

unions are charged with dishonesty,
and one-half of the votes on the
Joint Committee were cast by repre-
sentatives of unions affiliated with
the international. No fraud is charged
against the employer; but except for
the improper action of the union,
which is said to have dominated and
brought about the decision, it is al-
leged that Dealers would have agreed
to retain its own employees. The fair
inference from the complaint is that
the employer considered the dispute
a matter for the union to decide.
Moreovcr, the award had not been
implemented at the time of the flling
of the complaint, which put Dealers
on niotice that the union was charged
with dishonesty and a breach of duty
in procuring the decision of the Joint
Committee. In these circumstances,
the allegations of the complaint, if
proved, would effectively undermine
the decision of the Joint Committee
as a valid basis for Moore's discharge.3

[SECTION 301 OF LMRAJ
For these reasons this action is one

arising under § 301 of the Labor
3 In its brief fled here Dealers does not

slupport the di-c!sion of the Jolint Committee.
It sugsaesta. rat-er, that the matter be finally
'tttled by arbitratlon unider the terms of the
roflntmct.

Management Relations Act 4 and Is
a case controlled by federal law, Tex-
tile Workers Union v. Lincoln Mills,
353 U.S. 448, 40 LRRM 2113, 2120, even
though brought in the state court.
Local 174, Teamsters v. Lucas Flour
Co., 369 U.S. 95, 49 LRRM 2717; Smith
v. Evening News Assn., 371 U.S. 195,
51 LRRM 2646. Although there are
differing views on whether a viola-
tion of the duty of fair representa-
tion is an unfair labor practice under
the Labor Management Relations
Act,5 it is not necessary for us to
resolve that difference here. Even if
it is, or arguably may be, an unfair
labor practice, the complaint here
alleged that Moore's discharge would
violate the contract and was there-
fore within the cognizance of federal
and state courts, Smith v. Evening
News Assn., supra, subject of course,
to the applicable federal law.6
4 1 301(a) of the L.M.R.A. Is as follows:
"Suits for violation of contracts between an

employer and a labor organization represent-
Ing employees in an Industry affecting com-
merce as defined In this chapter. or between
any such labor organizations. may be brought
in any district court of the United States hav-
Ing jurisdiction of the parties, without re-
spect to the amount In controversy or without
regard to the citizenship of the parties." 29
U.S.C. I 185(a).
5 Compare, for example, Labor Board v.

Local 294, International Bro. of Teamsters,
etc.. 317 F.2d 746, 53 LRRM 2248 (C.A. 2d Cir.).
with MIiranda Fuel Co., 140 NLRB 181. 51 LRRM
1584 (1962), 1962 CCH NLRB Decs. ¶ 11,848. See
also Cox. The Duty of Fair Representation, 2
Villanova L. Rev. 151, 172-175.
6 The union contended in the state courts

that the jurisdiction of the state courts had
been preempted by the federal statutes. The
Kentucky Court of Appeals ruled otherwise
and the union appears to have abandoned the
vieW here, since it says, relying upon Ford
Motor Co. v. Huffman, 345 U.S. 330, 31 LRRM
2548. that lindividual employees "may un-
doubtedly maintain suits against their repre-
sentative when the latter hostllely discrimi-
nates against them."
We note that in Syres v. Oil Workers Inter-

national Union. 350 U.S. 892, 37 LRRM 2068,
individual employees sued the exclusive agent
and the company to enjoin and declare void
a c-llect!ve bargaining agreement alleged to
violate the duty of fair representation. Dis-
missal In the trial court was affirmed In the
Court of Appeals. This Court reversed and
ordered further proceedings in the trial court
in the face of contentions made both in this
Court and the lower courts that the employees
should have brought their proceedings before
the National Labor Relations Board. Cf. Qos-
mark v. Struthers Wells Corp., 54 LRRM 2333
(Pa. Oct. 17, 1963).
The E & L employees, petitioners in No. 17,

urge that even if the federal courts may en-
tertain suits such as this, the state courts may
not. Since in our view the complaint here
charged a breach of contract, we find no merit
in this position. It is clear that suits for vio-
lation of contracts between an employer and
a labor organization may be brought In either
state or federal courts. Dowd Box Co. v. Court-
ney, 368 U.S. 502, 49 LRRM 2619.
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We now come to the merits of this
case.

[AUTHORITY OF COMMITTEE]
II. If we assume with Moore and

the courts below that the Joint Con-
ference Committee's power was cir-
cumscribed by § 5 7 and that its inter-
pretation of the section is open to
court review, Moore's cause is not
measurably advanced. For in our opin-
ion the section reasonably meant what
the Joint Committee said or assumed
it meant. There was an absorption
here within the meaning of the sec-
tion and that section did deal with
jobs as well as with seniority.8

Prior to this transaction both E & L
and Dealers were transporting new
cars out of Louisville for the Ford
Motor Company. Afterwards, only one
company enjoyed this business, and
clearly this was no unilateral with-
drawal by E & L. There was an agree-
ment between the companies, pre-
ceded by long negotiation. E & L's
authority to engage in the transporta-
tion of new cars out of Louisville was
sold to Dealers. The business which
E & L had done in that city was
henceforth to be dune by Dealers.
While there was no sale of tangible
assets at that location. the Joint Con-
ference Committee reasonably con-
cluded that there was an absorption
by Dealers of the E & L business
within the meaning of § 5 of the con-
tract.

7 we need not consider the problem posed If
§ 5 had been omitted from the contract or if
the parties had acted to amend the provi-
sion. The fact is that they purported to pro-
ceed under the section. They deadlocked at
the local level and it was pursuant to § 5 that
the matter was taken to the Joint Conference
Committee which, under Art. 7, was to make a

decision "after listening to testimony on both
sides." The committee expresslv recited that
its decision was in accordance with § 5 of the
contract. Even In the absence of § 5, however,
it would be necessary to deal with the al-
leged breach of the union's duty of fair rep-
resentation.
8 We also put aside the union's contention

that Art. 7, § (cl)-providing that all matters
of interpretation of the agreement be xuh-
mitted to the Joint Conference Committee-
makes it inescapably clear that the commit-
tee had the power to decide that tbh transfer
of operating authority was an absorption with-
In the scope of i 5. But it is by no means
clear that this provision in Art. 7 was In-
tended to apply to interpretations of § 5, for
the latter section by its own terms appe"rs
to limit the authoritv of the committee to dis-
putes over senioritv in the event of an ab-
sorption. Reconciliation of these two pro-
visions. going to the power of the committee
under the contract, itself presented an issue
ultimately for the c3urt, not the committee,
to decide. Our view of the scope ai'd appli-
cability of § 5. infra. renders an accommoda-
tion of these two sections unnecessary.

It was also permissible to conclude
that § 5 dealt with- enmployment as-
well as senicrity. AMergers, sales uf
assets ancl absorptions are common-
place events. It is not unu3ual for col-
lective bargaining agreements to deal
with them, especially in the transpor-
tation induslty where the same unions
may represent tlle employees of both
parties to the transaction.9 Following
such an event, the business of the on-e
company wvill probably include the
former business of the other; and the
recurring question is whether it is the
employees of the absorbed company or
those of the acquiring company who
are to have first call uipon the avail-
able work at the latter concern. Jobs,
as well as seniority, are at stake; and
it was to solve just such problems
that § 5 was designed. Its interpreta-
tion should be commensurate with its
purposes.

Seniority lhas become of overriding
importance, and one of its major
functions is to determine who gets
or who keeps an available job. Here
§ 5 provided for resolvinc the seniority
of not only those employees who are
"absorbed," but all who were "af-
fected" by the absorption. Certainly
the transaction "affected" the E & L
employees; and the seniority of these
drivers, which the parties or the
Joint Conference Committee could
determine, was clearly seniority at
Dealers, the company which had ab-
sorbed the E & L business. The par-
ties very probably, therefore, intended
the seniority granted an E & L em-
ployee at Dealers to carry the job
with it, just as seniority usually
would. If it did not and if Dealers
unilaterally could determine whether
to hire any E & L employee, it miaht
decide to hire none, excluding E & L
employees from any of the work
which they had formerly done. Or if
it did hire E & L employees to fill any
additional jobs resulting from the
absorption of the E & L business,
it might select E & L employees for
jobs without regard to length of serv-
Ice at E & L or it might insist on an
agreement from the union to grant
only such seniority as might suit the
companv. Section 5 would be effec-
tively emasculated.
[DECISION JUSTIFIED]
The power of the Joint Conference

Committee over seniority gave it
power over jobs. It was entitled under
§ 5 to integrate the seniority lists
9 See cases cited in footnote t0, infra.



upon some rational basis, and its
decision to Integrate lists upon the
basis of length of service at either
company was neither unique nor
arbitrary. On the contrary, it is a
familiar and frequently equitable
solution to the inevitably conflicting
interests which arise in the wake of
a merger or an absorption such as
occurred here.10 The Joint Conference
Committee's decision to dovetail
seniority lists was a decision which
§ 5 empowered the committee to
make.
Neither do we find adequate sup-

port in this record for the com-
plaint's attack upon the integrity of
the union and of the procedures
which led to the decision. Although
the union at first advised the Deal-
ers drivers that they had nothing to
worry about but -later supported the
E & L employees before the Joint
Conference Committee, there is no
substantial evidence of fraud, de-
-eitful action or dishonest conduct.
Priddy's early assturances to Dealers
employees were niot well founded, it
is true; but Priddy was acting upon
information then available to him,
iAformation received from the com-
pany which led him to think there
was no trade or exchange involved,
no "absorption" which might bring
§ 5 Into play. Other sections of the
contract, he thought, would protect
the jobs of Moore, and his fellow
drivers.1 1 Consistent with this view,
he also advised E & L employees
that the situation appeared unfavor-
able for them. However, when he
learned of the pending acquisition
10 See for example. Kenit v. Civil Aeronau-

tics Board, 204 F.2d 263. 32 LRRM 2144 (C.A.
2d Cir. 19053); Keller v. Teamsters Local 249.
36 LA 1286. 43 CCH Labor Cases ¶ 17,119 (D.C.
WV.D. P'I. 1961); Praitt v. Wilson Trucking Co.,
214 Ga. 385. 104 S.E.2d 915, 42 LRRM 2703
1958); WValker v. Penn-Reading Seashore

1.17ICs, 142 N.J. Eq. 588, 61 A.2d1 453, 22 LRRM
2553 (1948); In re Westerni Unioni Telegraph
Co. and American Conrnmunications Associa-
tioni (Decisions of War Labor Bonrd 1944) 14
1.RRIRMI 1623. Cf. Colbert v. Brotherhood ci
Railroad Trainm11en. 206 F.2d 9, 32 LRRM 2459
(C.A. 9th Cir. 1953); Labor Board v. Wheland
Co., 271 F.2d 122, 45 LTRIM 2061 (C.A. 6th Cir.
1959); Hardcastle v. Western Greylhounid Lines,
303 F.2d 182 (C.A. 9th Cir. 1962); Fagan v.
Pennsylvania R. Co., 173 F.Supp. 465, 44 LRRAI
2117 (D.C. A.D. Pa. 1959). "Integration of
s, n ority lists should ortllnaril be accom-
pli.hed on the basis of eaclh employee's length
of service with his orSiginial emt-ployer.
Kahbn. Se,,icrlty Problems In Bu1sinless Mergers,
I Ilndustrial aid Laibor ltelatlons Review 361,
37 .

I The Dealers emnployees rely upon a rider
i, thle Dealers contract protecting the senlor-
Pt5 of the employees nt a terminal when
.al'ther terminal of that companiy is closed
down. The couirt below did niot believe the
ricd r dlispositive. anld we agree.

by Dealers of E & L operating au-
thority in Louisville and of the in-
volvement of other locations in the
transaction, he considered the mat-
ter to be one for the Joint Commit-
tee. Ultimately he took the view
that an absorption was involved,
that § 5 did apply and that dovetail-
ing seniority lists was the most
equitable solution for all concerned.
We flnd in this evidence insufficient
proof of dishonesty or intentional
misleading on the part of the union.
And we do not understand the court
below to have found otherwise.

[UNION REPRESENTATION]
The Kentucky court, how7ever, made

much of the antagonistic interests of
the E & L and Dealers drivers, both
groups being represented by the same
union, whose president supported one
group and opposed the other at the
hearing before the Joint Conference
Committee. But we are not ready to
find a breach of the collective bar-
gaining agent's duty of fair represen-
tation in taking a good faith position
contrary to that of some individuals
whom it represents nor in supporting
the position of c. e group of employees
against that of another. In Ford Motor
Co. v. Huffman, 345 U.S. 330, 31 LRRM
2548, the Court found no breach of
duty by the union in agreeing to an
amendment of an existing collective
bargainingr contract, granting en-
hanced seniority to a particular group
of employees and resulting in layoffs
which otherwise would not have oc-
curred. "Inevitably differences arise in
the manner and degree to which the
terms of any negotiated agreement
affect individual employees and classes
of employees. The mere existence of
such differences does not make them
invalid. The complete satisfaction of
all who are represented is hardly to
be expected. A wide range of reason-
ableness must be allowed a statutory
bargainingfl representative in serving
the unit it represents, subject always
to complete good faith and honesty of
purpose in the exercise of its dis-
cretion." Id., at 338. Just as a union
must be free to sift out wholly frivolous
grievances which would only clog the
grievance process, so it must be free to
take a position on the not so frivolous
disputes. Nor should it be neutralized
when the issue is chiefly between two
sets of employees. Conflict between
employees represented by the same
union is a recurring fact. To remove
or gag the union ill these cases woula
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surcl, rractien the collective bargain-
ing and gii,:.-., prez3C3.
As far as this record shows, the

union took its position honestly, in
good faith and without hostility or
arbitrary discrimination. After Dealers
absorbed the Louisville business of
E & L, there were fewer jobs at
Dealers than there were Dealers and
E & L drivers. One group or the other
was going to suffer. If any E & L
drivers were to be hired at Dealers
either they or the Dealers drivers
would not have the seniority which
they had previously enjoyed. Inevi-
tably the absorption would hurt some-
one. By choosing to integrate seniority
lists based upon length of service at
eitther LOmpany, the union acted upon
wholly relevant considerations, not
upon capricious or arbitrary factors.
The evidence shows no breach by the
union of its duty of fair represen-
tation.
There is a remaining contention.

Even though the union acted in good
faith and was entitled to take the
position it did, were the Dealers em-
ployees, if the union was going to op-
pose them, deprived of a fair hearing
by having inadequate representation
at the hearing? Dealers employees had
notice of the hearing, they were obvi-
ously aware that they were locked in a
struggle for jobs and seniority with
the E & L drivers, and three stewards
representing them went to the hear-
ing at union expense and were given
every opportunity to state their posi-
tion. Thus the issue is in reality a
narrow one. There was no substantial
dispute about the facts concerning the
nature of the transaction between the
two companies. It was for the Joint
Conference Committee initially to de-
cide whether there was an "absorp-
tion" within the meaning of §5 and,
if so, whether seniority lists were to
be integrated and the older employees
of E & L given jobs at Dealers. The
Dealers employees made no request to
continue the hearing until they could
secure further representatton and
have not yet suggested what they
could have added to the hearing by
way of facts or theory If they had
been differently represented. The trial
court found it "idle speculation to as-
sume that the result would have been
different had the matter been differ-
ently presented." We agree.
Moore has not, therefore, proved

his case. Neither the parties nor the
Joint Committee exceeded their power
under the contract and there was no

fraud or breach of duty by the ex-
clusive bargaining agent. The deci-
sion of the committee, reached after
proceedings adequate under the agree-
ment, is flnal and binding iipon the
parties, just as the contract says it is.
Drivers Union v. Riss & Co., 372 U.S.
517, 52 LRRM 2623.
The decision below is reversed and

the case remanded for further pro-
ceedings not inconsistent with this
opinion.

It is so ordered.

Concurring Opinion
Mr. Justice GOLDBERG, with whom

Mr. Justice BRENNAN joins, concur-
ring in the result.

I concur in the judgment and In the
holding of the Court that since "Moore
has not . . . proved his case . . . ," the
decision below must be reversed. Ante,
at 16. I do not, however, agree that
Moore stated a cause of action arising
under § 301 (a) of the Labor Manage-
ment Relations Act, 61 Stat. 156, 29
U.S.C. § 185(a). It is my view rather
that Moore's claim must be treated as
an individual employee's action for a
union's breach of its duty of fair rep-
resentation-a duty derived not from
the collective bargaining contract but
from the National Labor Relations
Act, as amended, 61 Stat. 136, 29 U.S.C.
§ 141 et seq. See Syres V. Oil Workers
Int'l Union, 350 U.S. 892, 37 LRRM
2068, reversing 223 F.2d 739, 36 LRRM
2290; Brotherood of Railroad Train-
men v. Howard, 343 U.S. 768, 30 LRRM
2258; Tunstall v. Brotherhood of Loco-
motive Firemen & Enginemen, 323
U.S. 210, 15 LRRM 715; Steele v. Louis-
ville & N.R. Co., 323 U.S. 192, 15 LRRM
708. Cf. International Association of
Machinists AFL-CIO et al. v. Central
.irlines, Inc., 372 U.S. 682, 52 LRRM

2803.
The complaint does not expressly

refer either to §301(a) of the Labor
Management Relations Act or to the
National Labor Relations Act as the
source of the action. Since substance
and not form must govem, however,
we look to the allegations of the com-
plaint and to the federal labor statutes
to determine the nature of the claim.
The opinion of the Court correctly

describes Moore's complaint as alleg-
ing that the decision of the Joint Con-
ference Committee dovetalling the
seniority lists of the two companies
violated Moore's rights because: (1)
the Joint Committee exceeded its
powers under the existing collective



bargaining contract in making its de-
cision dovetailing seniority lists, and
(2) the decision of the Committee was
brought about by dishonest union con-
duct in breach of its duty of fair rep-
resentation.
Neither ground, it seems to me, sus-

tains an action under g301(a) of the
L.M.R.A. A mutually acceptable griev-
ance settlement between an employer
and a union, which Is what the deci-
sion of the Joint Committee was, can-
not be challenged by an individual
dissentine employee under § 301 (a) on
the ground that the parties exceeded
their contractual powers in making
the settlement. It is true that this
Court, in a series of decisions dealing
with labor arbitrations, has recognized
that the powers of an arbitrator arise
from and are defined by the collective
bargaininig agreement.' "For arbitra-
tion," as the Court said in United
Steelworkers of America v. Warrior &
Gulf Navigation Co., 363 U.S. 574, 582,
46 LRRM 2414, "is a matter of contract
and a party cannot be required to
submit to arbitration any dispute
which he has not agreed so to submit."
Thus the existing labor contract is the
touchstone of an arbitrator's powers.
But the power of the union and the
employer jointly to settle a grievance
dispute is not so limited. The parties
are free by joint action to modify,
amend, and supplement their original
collective bargaining agreement. They
are equally free, since "[t]he griev-
ance procedure is . . . a part of the
continuous collective bargaining proc-
ess," to settle grievances not falling
within the scope of the contract. Id.,
at 581. In this case, for example, had
the dispute gone to arbitration, the
arbitrator would have been bound to
apply the existing agreement and to
determine whether the merger-absorp-
tion clause applied. However, even in
the absence of such a clause, the con-
tracting parties-the multiemployer
unit2 and tlle union-were free to

1 E.g., United Steelworkers of America v.
American Manufacturing Co.. 363 U.S. 564, 46
LRRM 2414; United Steelworkers of America v.
Warrior & Gulf Navigation Co., 363 U.S. 574.
48 LRRAI 2416; United SteeAworkers of America
v. Enterpr!se Wheel & Car Corp., - 363 U.S.
593. 46 LRRM 2423.
2 The Court states that "In Its brief filed

here Dealers does not support the decision
of the Joint Committee." See ante, at 8, n. 3.
The Court overlooks, however, that Dealers
throughout the litigation has acknowledged
that It Is a part of the multlemployer unit,
which Is the employer party to the collective
bargaining agreement and that the employer
representatives on the Joint Conference Com-
mittee acted honestly and properly on behalf
Of the employer members Including Dealers.
See Infra, at 7.

resolve the dispute by amending the
contract to dovetail seniority lists or
to achieve the same result by entering
into a grievance settlement. The pres-
ence of the merger-absorption clause
did not restrict the right of the parties
to resolve their dispute by joint
agreement applying, interpreting, or
amending the contract.3 There are too
many unforeseeable contingencies in a
collective bargaining relationship to
justify making the words of the con-
tract the exclusive source of rights and
duties.
These principles were applied in

Ford Motor Co. v. Huffman, 345 U.S.
330, 31 LRRM 2548. There the union
and the employer during a collective
bargaining agreement entered into a
"supplementary agreerLent" providing
seniority credit for the pre-employ-
ment military service of veterans a
type of seniority credit not granted
in the original agreement. Id., at 334,
n. 6. Huffman, on behalf of himself
and other union members whose sen-
iority was adversely affected, brought
suit to have the supplementary pro-
visions declared invalid and to obtain
appropriate injunctive relief against
the employer and the union. There
was no doubt that Huffman and mem-
bers of his class were injured as a
result of the "supplementary agree-
ment", they were subjected to lay-
offs that would not have affected them
if the seniority rankings had not been
altered. Despite the change in rights
under the prior agreement, this Court
held that the existing labor agree-
ment did not limit the power of the
3 The contract in this case specifically en-

visioned sucn a result. Section 5 of Article 4
provided that:
"In the event that the Employer absorbs the

business of another private, contract or com-
mun carrier, or Is a party to a merger of lnes.
the seniority of the employees absorbed or af-
fected thereby shall be determined by mutual
agreement between the Employer and the Un-
ions Involved. Any controversy with respect
to such matter shall be submltted to the joint
grievance procedure....
Section 2 of Article 7 also provided that:

"(d) It is agreed that all matters pertain-
Ing to the interpretation of any provison of
this Agreement, whether requested by the
Employer or the Unk,n, must be submitted
to the full Committee of the Automobile
Transporters Joint Conference Committee
which Committee, after listening to testimony
on botb s!des, shall make a decision."
Moreover, as the Court itself points out, other
provisions stated that it was "the intention
of the parties to resolve all quiestions of Inter-
pretation by mutual agreement" and that
the employer agreed "to be bound by all of the
terms and provisions of this agreement and
also agrees to be bound by the Interpreta-
tions and enforcement of the agreement."
Ante, at 4.
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parties jointly, in the process of
bargaining collectively, to make new
and different contractual arrange-
ments affecting seniority rights.

It necessarily follows from Huffman
that a settlement of a seniority dis-
pute, deemed by the parties to be
an interpretation of their agreement,
not requiring an amendment, is
plainly within their joint authority.
Just as under the Huffman decision
an amendment is not to be tested by
whether it is within the existing
contract, so a grievance settlement
should not be tested by whether
a court could agree with the parties'
interpretation. If collective bargain-
ing is to remain a flexible process,
the power to amend by agreement
and the power to interpret by agree-
ment must be coequal.

It is wholly inconsistent with this
Court's recognition that "[tihe griev-
ance procedure is . . . a part of the
continuous collective bargaining proc-
ess," United Steelworkers of America
v. Warrior & Gulf Navigation Co., 363
U.S., at 581, 46 LRRM 2416, to limit
the parties' power to settle grievances
to the confines of the existing labor
agreement, or to assert, as the Court
now does, that an individual employee
can claim that the coliective bargain-
ing contract is violated because the
parties have made a grievance set-
tlement going beyond the strict terms
of the existing contract.

I turn now to the second basis of
the complaint, viz., that the decision
of the Joint Conference Committee
was brought about by dishonest un-
ion conduct in breach of its duty of
fair representation. In my view, such
a claim of breach of the union's duty
of fair representation cannot prop-
erly by treated as a claim of breach
of the collective bargaining contract
supporting an action under § 301(a).
This is particularly apparent where,
as here, "[n] o fraud is charged
against the employer. . . ." Ante, at 8.
This does not mean that an individ-

ual employee is without a remedy for
a union's breach of its duty of fair
representation. I read the decisions of
this Court to hold that an individual
employee has a right to a remedy
against a union breaching its duty of
fair representation-a duty derived
not from the collective bargaining
contract but implied from the union's
rights and responsibilities conferred
by federal labor statutes. See Syres v.
Oil Workers Int'l Union, supra (Na-
tional Labor Relations Act); Brother-

hood of Railroad Trainmen v. Howard,
supra, (Railway Labor Act); Tunstall
v. Brotherhood of Locomotive Firemen
& Enginemen, supra (Railway Labor
Act); Steele v. Louisville & N. R. Co.,
supra (Railway Labor Act). Cf. Inter-
national Association of Machinists
AFL-CIO et al. v. Central Airlines, Inc.,
supra (Railway Labor Act). There is
nothing to the contrary in Smith
v. Evening News Assn.. 371 U.S. 195, 51
LRRM 2646. In that case the grava-
men of the individual employee's § 301
(a) action was the employer's dis-
charge of employees in violation of the
express terms of the collective bar-
gaining agreement. No breach of the
union's duty of fair representation was
charged. To the contrary, the union
supported the employee's suit which
was brought as an individual suit out
of obeisance to what the union
deemed to be the requirements of
Association of Westinghouse Salaried
Employees v. Westinghouse Electric
Corp., 348 U.S. 437, 35 LRRM 2643.
The remedy in a suit based upon a

breach of the uinion's duty of fair rep-
resentation may be extended to the
employer under appropriate circum-
stances. This was recognized in Steele
v. Louisville & N. R. Co., supra, where
the Court extended the remedy
against the union to include injunc-
tive relief against a contract between
the employer and the union. There
the employer willfully participated in
the union's breach of its duty of fair
representation and that breach arose
from discrimination based on race, a
classiflcation that was held "irrele-
vant" to a union's statutory bargain-
ing powers. The Court observed:

"tI3t is enough for present purposes to
say that the statutory power to represent
a craft and to make contracts as to wages,
hours and working conditions does not
include the authority to make among
members of the craft discriminations not
based on .. . relevant differences." Id., at
203.

The Court distinguished classifica-
tions and differences which are "rele-
vant to the authorized purposes of
the contract . . . such as differences
in seniority, the type of work per-
formed, [and] the competence and
skill with which it is performed, . . . "
Ibid. Where the alleged breach of a
union's duty involves a differentiation
based on a relevant classification-in
this case seniority rankings following
an amalgamation of employer units--
and where the employer has not will-
fully participated in the alleged



breach of the union's duty, the collec-
tive bargaining agreement should not
be open to the collateral attack of an
individual employee merely because
the union alone has failed in its duty
of fair representation. We Should not
and, indeed, we need not strain, there-
fore, as the Court does, to convert a
breach of the union's duty to individ-
ual employees into a breach of the
collective bargaining agreement be-
tween the employer and the union.

I do not agree with the Court that
employer willfulness was claimed in
this case by "[tIhe fair inference from
the complaint" that Dealers "con-
sidered the dispute a matter for the
union to decide." Ante, at 8. Nor can
I agree that willfulness could be pred-
icated on the rationale that since "the
award had not been implemented at
the time of the filing of the com-
plaint." Dealers was "put... on notice
that the union was charged with dis-
honesty and a breach of duty in pro-
curing the decision of the Joint Com-
mittee." Ibid. Dealers may indeed
have been neutral when the case was
presented to the Joint Conference
Committee but the Court overlooks
that the employer-party to the col-
lective bargaining contract was the
multiemployer unit whose representa-
tives-acting on behalf of both Deal-
ers and E & I-fully participated in
the Joint Comnmittee's decision resolv-
ing the dispute.4 Furthermore, an em-
ployer not willfully participating In
union misconduct should not be re-
strained from puitting a- grievance set-
tlement into effect merely by being
"put .. on notice" that an individual
employee ha.s charged the union with
dishonesty. Such a rule would penalize
the honest employer and encourage
groundless charges frustrating joint
grievance settlements. Finally, it Is
difficult to conceive how mere notice
to an employer of union dishonesty
can transform the union's breach of
its duty of fair representation into a
contractual violation b.y the employer.
In summnary, then, for the reasons

stated, I would treat Moore's claim as
a Syres-Steele type cause of action
rather than as a § 301 (a) contract
action. So considering it, I neverthe-
less conclude, as the Court does, that
since "there was no fraud or breach
of duty by the exclusive bargaining
agent," ante, at 16, MIoore is not en-
titled to the relief sought.

I hav e written at some length on
what may seeml a narrow point. I have

4 See note 2. supra.

done so because of my conviction that
in this Court's fashioning of a federal
law of collective bargaining, it is of
the utmost importance that the law
reflect the r aities of industrial life
and the nature of the collective bar-
gaining process. We should not assume
that doctrines evolved in other con-
texts will be equally well adapted to
the collective bargaining process. Of
course, we must protect the rights of
the individual. It must not be for-
gotten, however, that many individual
rights, such as the seniority rights
involved in this case, in fact arise
from the concerted exercise of the
right to bargain collectively. Con-
sequently, the understandable desire
to protect the individual should not
emasculate the right to bargain by
placing undue restraints upon the con-
tracting parties. Similarly, in safe-
guarding the individual against the
misconduct of the bargaining agent,
we must recognize that the employer's
interests are inevitably Involved
whenever the labor contract Is set
aside in order to vindicate the in-
dividual's right against the union.
The employer's interest should not
be lightly c nied where there are
other remedies available to insure
that a union will respect the rights
of its constituients. Nor should trial-
type hearing standards or conceptions
of vested contractual rights be applied
so as to hinder the employer and the
union in their joint endeavor to adapt
the collective bargaining relationship
to the exigencies of economic life. I
have deemed it necessary to state my
views separately because I believe that
the Court's analysis in part runs
contrary to these prrmciples.

Concurring and Dissenting Opinion
Mr. Justice HARLAN, concurring In

part and dissenting in part.
I agree with the Court's opinion and

judgment insofar as it relates to the
claim that the Joint Conference Com-
mittee exceeded its authority under
the collective bargaining agreement.
Although it is undoubtedly true as
a general proposition that bargaining
representatives have power to alter
the terms of a contract with an
employer, the challenge here is not
to a purported exercise of such power
but to the validity of a grievance
settlement reached under proceedings
allegedly not authorized by the terms
of the collective agreement. Moreover,
a committee with authority to settle
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grievances whose composonIs differ-
ent from that in the multiunion-
multiemployer bargaining unit cannot
be deemed to possess power to effect
changes in the bargaining agreement.
When it is alleged that the union
itself has engaged or acquiesced in
such a departure from the collective
bargaining agreement, I can see no
reason why an individual affected
employee may not step into the shoes
of the union and maintain a g 301
suit himself.
But insofar as petitioners' claim

rests upon alleged unfair union rep-
resentation in the grievance proceed-
ing, I agree with the views expressed
in the concurring opinion of my
Brother Goldberg (ante, 5-8) (except
that I would expressly reserve the
question of whether a suit of this
nature would be maintainable under
* 301 where it is alleged or proved that
the employer was a party to the as-
serted unfair union representation).
However, the conclusion that unilat-
eral unfair union representation gives
rise only to a cause of action for viola-
tion of a duty implicit in the National
Labor Relations Act brings one face
to face with a further question: Does
such a federal cause of action come
within the play of the preemption
doctrine, San Diego Trades Council v.
Garmon, 359 U.S. 236, 43 LRRM 2838,
2843, contrary to what would be the
case were such a suit to lie under § 301,
Smith v. Evening News, 371 U.S. 195,
51 LRRM 2646? Short of deciding that
question, I do not think it would be
appropriate to dispose of this case
simply by saying that no unfair union
representation was shown in this in-
stance. For if there be preemption in
this situation, Garmon would not only
preclude state court jurisdiction but
would also require this Court initially
to defer to the primary jurisdiction of
the Labor Board.
The preemption issue is a difficult

and important one, carrying ramifica-
tions extending far beyond this par-
ticular case. It should not be decided
without our having the benefit of the
views of those charged with the ad-
ministration of the labor laws. To that
end I would reverse the judgment of
the state court to the extent that It
rests upon a holding that the Joint
Conference Conunittee acted beyond
the scope of its authority, set the
case for reargument on the unfair
representation issue, and invite the
National Labor Relations Board to

present its views by brief and oral
argument on the preemption ques-
tion. Cf. Retail Clerks Interna-
tional Assn. v. Schermerhorn, 373 U.S.
746, 757, 53 LRRM 2318; 375 U.S. 96,
54 LRRM 2612.

Concurring and Dissenting Opinion
Mr. Justice DOUGLAS
I agree for the reasons stated by

my Brother Goldberg that this litiga-
tion was properly brought in the state
court but on the merits I believe that
no cause of action has been made out
for the reasons stated by the Court.
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TAB H

PREPARING TO ADMINISTER A PUBLIC SECTOR COLLECTIVE BARGAINING

AGREEMENT

Once adopted by the legislative body and ratified by the employee

organization, the collective bargaining agreement is a binding

contract. It amends, supplements, and/or replaces agency regula-

tions and is the law of the workplace. Contract administration is

the process of insuring that this "law" is respected and enforced.

To develop a consistent approach to administering the contract,

labor organizations and management most often find it necessary

as well as helpful to have a centralized authority (e.g., business

agent or employee relations officer) to resolve differences in

contract interpretation and direct implementation. This is

expecially important during a "first" contract, when stewards and

line supervisors may lack sufficient familiarity with the agreement.

Nevertheless, the day-to-day administration of the contract will

begin with those in the workplace. It is critical, therefore, that

the training of supervisors and union stewards receive the highest

priority. Other basic steps should also be taken.

Setting the Proper Mood

To set the appropriate mood for proper contract administration, it

is suggested that union and management officials have joint formal

ceremonies in which the contract is signed and presented to the public.
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The parties should stress the contract's importance to the agency and

to the union's membership. Both sides should pledge mutual aid and

support throughout the contract's duration to insure that it achieves

its objectives.

Printing and Distributing the Agreement

If the contract is to be administered effectively, all those covered

by it must have access to it; the contract should be printed and

distributed to all involved. Frequently, provisions for printing and

distributing arrangements are included in the contract. In the absence

of such provisions, printing and distribution details should be worked

out by the parties as soon as possible. The agreement should be

printed rather than mimeographed, to underscore its importance.

Printing and distributing the contract is important for both

management and union officials as part of their formal obligation

to workers. For example, management is obliged to communicate

work rules and other pertinent matters to employees regarding their

on-the-job performance. Failure to do so when the contract is the

only source containing a rule or regulation may well be viewed by

arbitrators as excusing conduct otherwise subject to punishment in

disciplinary hearings and/or grievance arbitrations. Similarly--since

unions are liable under fair representation suits--the failure of the

union to effect the distribution of contracts could well be viewed

as a willful failure to inform members and non-members of their rights.
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Preparing Written Interpretation

The contract, as an agreement drawn up by two parties contains many

parts on which there is mutual agreement. However, just as the

parties had different interests while negotiating the contract, so

will they have different interests in administering it. In short,

both parties will interpret the contract in ways most favorable to

themselves.

Management and the labor organization should independently prepare

a clause-by-clause interpretation of the agreement, which can be

used to clarify their view of the agreement and as a teaching aid

in training programs. Adequate margins should be provided to allow

note-taking or corrections if the agreement is later modified.

This "annotated" contract should be distributed at least to all

chief shop stewards,,union officers, and key first-line supervisors.

It should also be accompanied by any "side letters" or other corre-

spondence pertinent to its interpretation.

Training and Orienting the Bargaining Parties

Stewards and line supervisors should be aware of the contract's

bargaining history, including issues raised but not covered in the

agreement and oral commitments regarding the contract's administration.
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Both sides should hold training programs to inform their stewards

and line supervisors of these points. Members of the negotiating

team should attend these training sessions; they can best describe

the issues and implications of the agreement; they can also point

out how the other side is likely to interpret and administer the

contract.

The following topics should also be included in training programs:

Past Practices

Shop stewards and line managers should independently review

all past practices in light of the new contract. They must

be prepared to handle any problems that may arise due to a

past practice being abolished or modified by the agreement.

Problems should be anticipated and solutions sought before

the contract actually goes into effect. Questions or

problems in this regard should be referred to the leader-

ship of their respective organizations.

Problem Handling

Even after initial orientation, questions will still arise

involving the contract. Shop stewards and line managers

must understand the proper procedure to handle such questions.

They should know how to review the contract each time a
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question is raised. There should also be a "fail-safe" system

within the management and union organizations to provide quick

advice to stewards and supervisors for immediate problems.

The line managers and shop stewards should keep accurate

records of questions, problems, and grievances raised regarding

the contract. These records are vital for grievance hearings

and serve as useful data in renegotiating the contract.

Channels of Responsibility

Stewards and line supervisors must understand the lines of

authority within their respective organization and the

responsibilities assigned to them individually in the contract

administration process. They must know the extent and limits

of their own authority and the authority of others in rele-

vant situations.

Coordination

Contract administration is a cooperative effort. All parties

involved must know when and how to coordinate their efforts

to best administer the contract. Thus it may be helpful to

have stewards and line supervisors attend an orientation

meeting jointly sponsored by management and the labor

organization. It is extremely important to hold at least
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one such meeting with regard to the respective roles of the

stewards and supervisors in grievance handling, as their

first official face-to-face meeting should not be in a

confrontation over a grievance if this can be avoided.

Both sides must, however, have thorough knowledge of the

grievance procedure.

The Ongoing Process

Contract administration is an ongoing process and training

for this task should also be seen as a continuing effort.

Steward councils or first-line supervisor meetings should be

held regularly to review the contract administration process.

Educational programs relating to all aspects of collective

bargaining should be established.- Separate labor and

management meetings should be held on important arbitration

cases and disputes to disseminate information quickly and

correctly.

A contract is only as good as the way it is administered.

The bibliography included in this section suggests possible
reading materials for such programs.
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