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FOREWORD

The Institute of Industrial Relations is happy to present this
volume, the third in a series of training packages completed under the
terms of a contract between the State of California and the University
of California, Los Angeles. With funds provided to the State by the
federal government, the State asked the Institutes at UCLA and
Berkeley to assist in the training of state and local public managers
and employees in the conduct of labor relations. A major portion of
our role is to prepare and provide training materials. This manual
deals with collective bargaining contract administration in the public
sector.

Once ratified by the employee organization and adopted by the
legislative body, the public sector collective bargaining agreement
amends, supercedes, or supplements the rules and regulations
governing employment. It is a bilateral undertaking which replaces
the unilateral practices of the past. As a result, the administration
of the contract arising from the collective bargaining process is also
a bilateral undertaking placing new responsibilities on public
management and public employee organizations.

In addition to the parties to the contract, contract administra-
tion may involve third parties who, in this manual, are referred to
as '"third-party intervenors.'" These would include arbitrators called
upon to interpret the agreement, employees covered by the agreement,
and, uniquely in the public sector, the taxpayer/voter.

The issues in contract administration originate in the ongoing
collective bargaining process, which may, in fact, antedate the actual
signing of the contract. Negotiations preceding and leading to the
development of the collective bargaining agreement directly affect
the interpretation of the contract, as does past practice. Moreover,
after the contract is signed, there is a continuing obligation to
bargain in order to make day-to-day adjustments to the contract and
resolve problems not covered in pre-contract negotiations or in the
written contract.

Effective contract administration, then, requires a thorough
understanding of the contract itself, the enabling collective bar-
gaining legislation, and the precedents used by the courts in
interpreting the obligations of the parties in their collective
bargaining relationships.

It is our hope that this manual will be useful to practitioners
charged with the responsibilities of contract administration, and
that the conceptual overview provided will aid students in better
understanding the field.

June, 1976 Frederic Meyers
Acting Director
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INTRODUCTION

ELEMENTS OF COLLECTIVE BARGAINING

CONTRACT ADMINISTRATION

The process of collective bargaining contract administration can be
analyzed or described in various ways. In this training manual,
considerable emphasis is placed upon discussion of some of the key
issues the practitioner faces in administering a contract. In
addition, an overview is included of the administrative process

and the techniques of its implementation.

The materials contained in the appendices following the tabbed
sections of the manual provide valuable reference and background
information on the topics covered in each section. This approach
taken to this subject is then organized as follows:
First an overview is given of the administrative process.
Contract administration is defined, and its players, tools,

and processes are described.

A comprehensive discussion follows of the key issues in
contract administration, dealing with the basic questions--
the duty to bargain, bargaining history, past practice,

and fair representation.

Finally, some practical observations are offered on

preparing to administer a contract.



In all of these topics reference is made to decisions of arbitrators
and to court rulings. The interpretations presented in most cases
represent current opinions of authorities in the field. Where
practicable, referenced cases, statutes, and awards have been
included to allow the reader to make independent judgments. It

is hoped that in this sense the manual will be helpful.






TAB A

CONTRACT ADMINISTRATION: A DEFINITION AND

THE AUTHORITY TO ADMINISTER

Contract administration is the process by which the collective
bargaining agreement is interpreted and translated into acts of
compliance. Bilateral in nature, it develops out of the adversary
relationship which is established between the parties in contract
negotiations. As such it utilizes a variety of techniques and
organizational forms in resolving conflicting claims over the agree-
ment's interpretation as well as its implementation. Contract
administration, then, is the means by which the objectives of the

collective bargaining relationship are in large part fulfilled.

The authority to administer a collective bargaining agreement in
California's public sector arises from two sources. The first is
found in the state's collective bargaining enabling legislation,
which sets forth the underlying rights, obligations, and authorities
of public management and public employee labor organizations in their
collective bargaining relationship. The second source applies these
same rights, obligations, and authorities to the terms and conditions

of employment. It is the contract itself.

It is apparent from the interrelationship of these two sources of
authority that any difference in statutory authority may substantially

affect contractual authority. Given this and the fact that California's
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public sector is governed by a number of collective bargaining laws,
it is important to review this legislation, In doing so, insight is
gained in determining the limits and the thrust of the statutory

authority in each segment of the public sector.

I. CALIFORNIA PUBLIC SECTOR LABOR LEGISLATION

At the present time--in the absence of comprehensive legislation--the
majority of California's public employees are covered under three
separate collective bargaining acts: Employees of state government
and higher education are covered by the George Brown Act.l/ County,
city and special district employees are covered by the Meyers-Milias-
Brown Act (MMBA). Teachers and classified personnel in K-14 school

districts are covered by the Educational Employment Relations (Rodda)

Act (EERA).Z/

1The weakest of the state's bargaining laws, the Brown Act, explicitly
does little more than allow for organizations to represent their
members and to meet and confer in good faith. (See Arthur Lipow v.
Regents of the University of Califormnia lst CA 1975). It does not
require the parties to enter into written agreements, although such
agreements would be binding. (See Glendale City Employees Assn. v.
City of Glendale in appendix). Also, as the act does not provide for
exclusive representation of bargaining units, no organization has
succeeded in negotiating a comprehensive contract. For this reason
attention is not concentrated on the Brown Act in this work, although
theoretically the discussion here is applicable to the Act.

2See Appendix: Meyers-Milias-Brown Act; George Brown Act; Labor Code
Section 1960 et seq (Fire Fighters), Senate Bill 160 (EERA).
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In addition to these three major pieces of legislation, certain tran-
sit district employees are covered under separate sections of the
3/

Public Utilities Code. Furthermore, local government fire fighters

who are covered by the MMBA are also covered under special sections

4/

of the California Labor Code.—

The differences between and among these various pieces of legislation
seem to defy logic or any apparent reason. Transit district employees
under the PUC, for example, have been found by the courts to enjoy

collective bargaining rights'. . . comparable to that existing between

S/

a privately owned public utility and its employees.'

As a result, a labor organization representing transit district
employees has the right to negotiate a union shop agreement and the
right to strike. Both of these rights would be denied the same
organization representing bus drivers of a municipality or of a school
district. In a school district, that organization could negotiate an
agency shop agreement under the EERA, whereas in the municipality,

under the MMBA it could not.éf

3see California Public Utilities Code, Chapter 10.
4See Supra, note 2.

>Alameda-Contra Costa Transit District v. Amalgamated Transit Union
1st CA 1972.

6See appendix: City of Hayward, et al vs. United Public Employees
Local 390, SEIU, AFL-CIO 1st CA 1976.
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Provisions for union security and the right to strike will have an
effect upon the union's ability to assume the financial burdens of
contract administration, and may also influence the manner in which
it resolves conflicts in the administrative process. The differences
in the existing legislation in this regard are not, however, limited

to these areas.

For example, in terms of their direct impact on contract administra-
tion, PUC transit employees have the rights of private sector employees,
but the law has not established an administering agency similar to the
National Labor Relations Board. Such an agency is provided, however,
under the EERA in the form of the state-funded Educational Employment
Relations Board (EERB). The board's activities are guided by detailed
recognition procedures and specific unfair labor practices spelled

out in the EERA, statutory language which is not included in the PUC,
the Brown Act, or the MMBA. The board also has authority to determine
appropriate bargaining units, modify them, hold elections and de-

certification elections, and its orders, are enforceable in the courts.

Under the MMBA, a local agency can establish an administrative body to
perform functions similar to those of the EERB. However, since only
four counties have done so, it would appear that local option is not
an effective means of obtaining this type of administrative regulation.
Without such a board and absent arbitration agreement, matters which

would normally be dealt with administratively can only be resolved
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through the more costly and time-consuming process of court action.
(In a recent ruling of the 1lst Appellate Court, it was also held that
MMBA agencies could not delegate authority to binding arbitration where
the matter in question was governed by City or County Charter provi-
sions. The case is now on appeal to the California Supreme Court. See
San Francisco Fire Fighters Local 798 IAF, AFL-CIO v. City and County

of San Francisco 1lst CA 1976.)

Differences affecting contract administration also exist in the areas
of scope of bargaining and impasse resolution. In respect of the
latter, the EERA contains detailed provisions for a stafe-financed

fact finding procedure, a feature which is not mentioned in either the
PUC or MMBA provisions. As to the scope of'bargaining, court interpre-
tation of PUC provisions and the MMBA language follow the language of
the Labor-Management Relations Act governing the private sector. The
IMRA defines scope of bargaining as including ''wages, hours, and other
terms and conditions of employment.'" This broad definition would
appear to be to be limited to certain specific issues under the EERA.Z/
Thus, while the EERB and the courts may rule otherwise, scope of

bargaining would appear to be an area clouding contract administration

in school districts until definitive rulings are handed down.

7See Appendix: Section 3543.2 EERA (SB 160). The reader is also invited
to draw further comparisons with the MMBA, the Brown Act, and Fire-
fighter Labor Code provisions also included in the appendix.
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II. SIGNIFICANCE OF STATUTORY DIFFERENCES

The points mentioned above do not cover all of the differences which
exist between these various pieces of public sector labor legislation.
Some of them, such as the public hearings on proposals for negotiation
required under the EERA, are discussed later on. From what has been
explored so far, however, it is clear that there will be significant
differences in the process of contract administration as applied in

the various sections of California's public sector.

While speaking of the '"significant differences' among these various
laws, it must be remembered that the overriding purpose of all these
statutes is to apply the collective bargaining process to the public
sector. Thus, although there may be differences in approach and in
substance, the problems and types of issues to be dealt with will be
similar. Accordingly, we can then speak of concerns which are common
to all the various segments of the public sector in contract administra-

tion.

IITI. THE "RELIABLE IF ANALOGOUS AUTHORITY"

The assumption that there is a '"'common concern'" in contract administration
based upon the shared purpose of the various public sector statutes has
been supported by the courts. In Lipow v. Regents, the First Appellate
Court said it would '"look for guidance'" to the MMBA in interpreting

the limited provisions of the George Brown Act as the MMBA was a
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"... companion chapter." In terms of developing guidelines for the
administrative function itself, however, the California Supreme Court

8/

decision in the now famous Vallejo— case is of much greater importance.

In the Vallejo case, the key problem was what constituted bargainable
issues under the Vallejo City Charter, which the Court viewed as
patterned after the Meyers-Milias-Brown Act. But the most significant
point of its ruling was not how it finally decided on the issues. It
was, rather, that it was guided by the decisions of the National Labor

Relations Act in reaching its conclusions.

The Court said '". . . because the federal decisions effectively reflect

the same interests . . . the federal precedents provide reliable if

analogous authority on the issue." (emphasis added) It then went on to
say that, "Although we recognize that there are certain basic differ-
ences between employment in the public employment negotiation on
wages, hours and working conditions just as in the private sector
demonstrates that the Legislature found public sector employment rela-

9/

tions sufficiently similar to warrant similar bargaining provisions."=

8see appendix: Fire Fighter Union Local 1186 v. City of Vallejo,
Cal. Supreme 1975.

9See Appendix: Labor Management Relations Act of 1947.
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The net effect of this decision was to attach to the MMBA, in the words
of the Court, "a whole body of federal law'" which is to be used in
interpreting the state statute. It is, then, from these federal prece-
dents that contract administrators should draw guidance. They should
draw further guidance from the federal precedents involving union
security, the ''federal model' which the First Appellate Court invoked

in this area subsequent to Vallejo.lg/

How the State Supreme Court will rule on the ERRA remains to be seen.
However, given its ruling in Vallejo and the Appellate Court rulings
in regard to PUC Transit workers--the Lipow v. Regents case and the
Hayward case--it appears that to the extent there is similar language
and similar purpose, the EERA will also be governed by these federal

precedents.

IV. CONTRACTURAL AUTHORITY TO ADMINISTER

As indicated earlier, the contract itself serves as one of the two
sources of authority to administer a contract. For the labor organi-
zation, it is the immediate source of recognition in the work place.
For both management and labor, it delineates their respective rights

and obligations under its provisions.

10See Supra Note 6.
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The authority extended by the contract has its legal basis in the
fact that it is a binding agreement. Enforceable in the courts, it
grants to the respective parties the authority to exercise their
rights and it demands specific acts of compliance with regard to the

contract terms.

The right to enter into a binding contract is affirmed statutorily
in the EERA. This right is not mentioned in the MMBA, and was not
confirmed by the California Supreme Court until the recent decision

in Glendale City Employees Assn. v. City of GZendaZe.ll/

In the Glendale decision the Court held that "a memorandum of under-
standing, once adopted by the governing body of a public agency becomes
a binding agreement." It went on to say that the courts should "...
treat labor-management agreements whether in public employment or
private as enforceable contracts which should be interpreted to execute

the mutual intent and purpose of the parties."

This latter statement touches on an extremely important point with
regard to the authority of the contract. That is, in stating that it
is the role of the court to enforce the '"mutual intent" of the con-
tract, the court uses the contract itself as the authority in

interpreting the actions of the parties. Furthermore, the statement

Hgee Appendix: Glendale City Employees Assn. v. City of Glendale et
al, Cal. Supreme 1976.
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acknowledges that it is the duty of the court to uphold the agreement,

unless it is precluded from doing so by law.

V. STATUTORY LIMITS ON CONTRACTURAL AUTHORITY

As can be inferred from the above comments, the contractural authority
of the parties is limited not only by enabling collective bargaining
legislation, but it is subject to control by other sources of law

as well. An important case in point is the Appellate Court decision

in Henry Grier et al v. Alameda-Contra Costa Transit District.lz/

In the Grier case the court was asked to rule on a contract provision
which allowed employees to be fined for tardiness in excess of what
is permitted by the California Labor Code. Since the Labor Code made
no mention of this provision applying to public agencies, the court
was also asked to rule on the application of state statutes to public

agencies when this is not specifically stated.

In its ruling the court upheld the plaintiff in no uncertain terms.

On the applicability of the statute is stated: 'Governmental agencies
are excluded from the operation of general statutory provisions only
if their inclusion would result in an infringement upon sovereign

governmental powers.'" (emphasis added) As it did not find this

-
1"See Appendix. Henry Grier et al v. Alameda-Contra Costa Transit
Nist. 3d CA 1976.
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instance to be a case of such infringement, it then ruled that the
parties were ''without authority to agree to any provision in violation
of Labor Code Section 2928 prohibiting the deduction from wages of
an employee coming late to work in excess of the proportionate wage

that would have been earned during the time actually lost."

It appears this is the first time that a higher California court has
ruled on this question of the primacy of general statutes over the
statutory right of contract in the public sector. The implications
are quite broad. If this approach were to be extended to the rulings
of the courts in constitutional matters, then any contract that does
not include the due process provisions which the California Supreme
Court ruled as mandatory in its Skelly decisionlé/ would be held to
be invalid in the area of disciplinary procedures. Moreover, to the
extent that the absence of due process represents a deprivation of
constitutional rights brought about by a bilateral contract, both

management and the labor organization could be named in suits

challenging this denial.

SUMMARY

In this section we have defined the process of contract administra-

tion and discussed the statutory and contractural authority of the

13See Appendix: John F. Skelly v. State Persomnel Board. Also, the
reader is referred to the section of this manual dealing with fair
representation.
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parties to administer their agreement. In doing so we have stressed
the differences in the enabling collective bargaining legislation
and the complications of applying any single standard to the various
segments of the public sector. Even so, we have pointed to the
rulings of the higher California courts who have drawn their guidance
in interpreting California's laws from the federal laws governing
private sector labor relations. We suggest that public sector con-

tract administrators draw their guidance from that source as well.
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Revised Employment Relations Laws:
Local Government, Schools, State

(Editors note: The MeyersVMilias-Brown (local yovern-
nient) and Winton (public schools) Acts and Government Code
Scctions 3525-3536 (state cmployees) were changed in 1972,
Printcd below are the three luws, with all amendments as of
March 7, 1973, the date the 1972 session changes become
cffective. Also included for the reader’s convenicnce ire the
unchanged Labor Code Secctions 1960-63, which prohibit
strikes of firefighters in state and local government em-
ployment.) '

LOCAL GOVERNMENT EMPLOYEES

Meyers-Milias-Brown Act (1968), as amended in 1968,
1969, 1970, 1971, and 1972. Effective January 1, 1969.
California Government Code Sections 3500-3510. The MMB
Act is the amended (1968) version of the former George
Brown Act (1961).

3500. It is the purpose of this chapter to promotc full
communication between public employers and their employ-
ccs by providing a rcasonable method of resolving disputes
regarding wages, hours, and other terms and conditions of
employment between public employers and public employce
organizations. It is also the purpose of this chapter to promote
the improvement ol personnel management and employer-
employce relations within the various public agencies in the
State of California by providing a uniform basis for rccogniz-
ing the right of public employees to join organizations of their
own choice and be represented by such organizations in their
cmployment relationships with public agencies. Nothing con-
tained herein shall be deemed to supersede the provisions of
existing state law and the charters, ordinances, and rules of
local public agencies which establish and regulate a merit or
civil service system or which provide for other methods of
administering employer-employee rclations nor is it intended
that this chapter be binding upon those public agencics which
provide procedures for the administration of cmployer-
employce rclations in accordance with the provisions of this
chapter. This chapter is intended, instead, to strengthen merit,
civil scrvice and other methods of administcring employer-
employce relations through the establishment of uniform and
orderly methods of communication between cmployees and
the public agencies by which they are employed. (Amended
1972.)

3501. As used in this chapter:

(x) “Employee organization” means any organizaiion
which includes employces of a public agency and which has as
one of its primary purposcs representing such employees in
their relations with that public agency.

(b) “Recognized employce organization’ means an em-
ployce organization which has been formally acknowledged by
the public agency as an employce organization that represents
cmployees of the public agency. (Added 1968.)

(c) Except as otherwise provided in this subdivision,
*‘public agency’ means cvery governmental subdivision, every
district, every public and quasi-public corporation, every pub-
lic agency and public service corporation and cvery town, city,
county, city and county and municipal corporation, whether
incorporated or not and whether chartered or not. As used in
this chapter, “public agency’ does not mecan a school district



or a county board of education or a county superintendent of
schools or a personnel commission in a school district having
merit system as provided in Chapter 3 (commencing with Scc.
13580) of Division 10 of the Fducation Code or the State of
California. (Amended 1971.)

(d) “Public employce” means uny person employed by
any public agency, including employees of the fire depart.
mcuts and fire services of countics, citics, cities and counties,
districts, and other political subdivisions of the state, except-
ing those persons elected by popular vote or appointed to
office by the Governor of this State. (Amended 1971.)

(¢) *“Mediation” mcans effort by an impartial third party
to assist in reconciling a dispute regarding wages, hours and
other terms and conditions of employment between represen-
tatives of the public agency and the recognized cmployec
organication or recognized employee organizations through
interpretation, suggestion and advice. (Added 1968.)

3502. Except as otherwise provided by the Legislature,
public employees shall have the right to form, join, and partici-
pate in the activities of employce organizations of their own
choosing for the purpose of representation on all matters of
employcr-employce relations. Public employees also shall have
the right to refuse to join or participate in the activities of
employce organizations and shall have the right to represent
themselves individually in their employment relations with the
public agency.

3503. Recognized employee organizations shall have the
right to represent their members in their employment relations
with public agencies. Employee organizations may establish
reasonablc restrictions regarding who may join and may make
reasonable provisions for the dismissal of individuals from
mcembership. Nothing in this section shall prohibit any em-
ployce from appearing in his own behalf in his employment
relations with the public agency. (Amended 1968.)

3504. The scope of rcpresentation shall include all mat-
ters rclating to employment conditions and employer-
employee relations, including, but not limited to, wages,
hours, and other terms and condiiions of employment, except,
however, that the scope of representation shall not include
consideration of the merits, necessity, or organization of any
service or activity provided by law or executive order.
(Amended 1968.)

3504.5. Except in cases of emergency as provided in this
section, the governing body of a public agency, and boards and
commissions designated by law or by such governing body,
shall give reasonable written notice to each recognized em-
ployce organization affected of any ordinance, rule, resolu-
tion, or regulation directly relating to matters within the scope
of representation proposed to be adopted by the governing
body or such boards and commissions and shall give such
recognized employee organization the opportunity to meet
with the goveriing body or such boards and commissions.

In cases o! vmergency when the governing body or such
boards and commissions determine that an ordinance, rule,
resolution or regulation must be adopted immediately without
prior notice or meeting with a recognized employce organiza-
tion, the governing body or such boards and commissions shall
previde such notice and opportunity to meet at the earliest
practicable time following the adoption of such ordinunce,
rule, resolution, or regulation. (Added 1968.)

3506, The governing body of a public agency, or such
boards, commissions, administrative officers or other represen-
tatives as may be properly designated by law or by such
governing body, shall meet and confer in good faith regarding
wages, hours, and other terms and conditions of employment
with representatives 2f such recognized employce organiza-
tions, as defined in subdivision (b) of Scction 3501, and shall

consider fully such presentations as are made by the employece
organization on behalf of its members prior to arriving at «
determination of policy or course of action. (Amended 1968.)

“Mcet and confer in good faith’ means that a public
agency, or such representatives as it may designate, and repre-
sentatives of recognized employce organizations, shall hiave the
mutual obligation personally to meet and confer promptly
upon request by either party and continue for a rcasonable
period of time in order to exchange frecly information, opin-
ions, and proposals, and to endeavor to reach agreement on
matters within the scope of representation prior to the adop-
tion by the public agency of its final budget for the ensuing
ycar. The process should include adequate time for the resolu-
tion of impasses where specific procedures for such resolution
are contained in local rule, regulition or ordinance, or when
such procedures are utilized by mutual consent. (Amended
1971.)

3505.1. If agrecment is reached by the representatives of
the public agency and a recognizcd employee organization or
recognized employee organizations, they shall jointly prepare a
written memorandum of such understanding, which shall not
be binding, and present it to the governing body or its statu-
tory representative for determination. (Added 1968.)

3505.2. If after a reasonable period of timnce, represcenta-
tives of the public agency and the recognized employce organi-
zation fail to reach agreement, the public agency and the
recognized employee organization or recognized employee
organizations together may agree upon the appointment of a
mediator mutually agreeable to the parties. Costs of mediation
shall be divided one-half to the public agency and one-half to
the recognized employee organization or recognized employee
organizations. (Added 1968.)

3505.3. Public agencics shall allow a reasonable number
of public agency cmplovee representatives of recognized cm-
ployce organizations reasonable time off without loss of com-
pensation ., or other benefits when formally meeting and
conferring with representatives of the public agency on mat-
ters within the scope of representation. (Added 1968.)

3506. Public agencies and employee organizations shall
not interfere with, intimidate, restrain, cocrce or discriminate
against public employees because of their exercisc of their
rights under Section 3502.

3507. A public agency may adopt rcasonable rules and
regulations after consultation in good faith with representa-
tives of an employee organization or organizations for the
administration of employer-employec relations under this
chapter (commencing with Section 3500). (Amended 1968.)

Such rules and regulations may include provisions for
(a) verifying that an organization does in fact represent em-
ployees of the public agency (b) verifying the official status of
employee organization officers and representatives (c) recogni-
tion of employee organizations (d) exclusive recognition of
employee organizations formally recognized pursuant to a vote
of the employees of the agency or an appropriate unit thercof,
subject to the right of an employee to represent himsclf as
provided in Section 3502 (e) additional procedures for the
resolution of disputces involving wages, hours and other terms
and conditions of employment (f) access of employee organi-
zation officers and rcpresentatives to work locations (g) use of
official bulletin boards and other means of communication by
cmployee organizations (h) furnishing nonconfidential infor-
mation pertaining to employment rclations to employee organ-
izations (i) such other matters as are necessary to carry out the
purposes of this chapter. (Amended 1971.)

Exclusive recognition of employee organizations formally
recognized as majority representatives pursuant to a vote of
the employees may be revoked by a majority vote of the



employces only after a period of not less than 12 nonths
following the date of such recognition. (Amended 1971.)

No public agency shall unreasonably withhold recognition
of employcee organizations. (Amended 1970.)

3507.1. In the absence of local procedures {or resolving
disputes on the appropriateness of a unit of representation,
upon the request of any of the parties, the dispute shall be
subniitted 1o the Department of Conciliation of the Depart-
ment of Industrial Relations for mediation or for recommen-
dation for iesolving the dispute. (Added 1971.)

3507.3. Professional employecs shall not be denied the
right to be represented separately from nonprofessional em-
ployees by a professional employee organization consisting of
such professional employecs. In the event of a dispute on the
appropriatencss of a unit of representation for professional
employees, upon request of any of the parties, the dispute
shall be submitted to the Division of Conciliation of the
Department of Industrial Relations for mediation or for
recommendation for resolving the dispute.

“Professional employees,” for the purposes of this sec-
tion, means employces engaged in work requiring specialized
knowledge and skills attained through completion of a recog-
nized couwrse of instruction, including, but not limited to,
attorneys, physicians, registered nurses, engineers, architects,
teachers, and the various types of physical, chemical, and
biological scientists. (Amended 1972.)

3507.5. In addition to those rules and regulations a pub-
lic agency may adopt pursuant to and in the same manner as in
Section 3507, any such agency may adopt reasonable rules and
regulations providing for designation of the management and
confidential employees of the public agency and restricting
such employecs from representing any employee organization,
which represents other employees of the public agency, on
matters within the scope of representation. Except £s specifi-
cally provided otherwisc in this chapter, this section does not
otherwise limit the right of employees to be members of and
to hold office in an employee organization. (Amended 1969.)

3508. ‘The governing body of a public agency may, in
-accordance with reasonable standards, designate positions or
classes of positions which have duties consisting primarily of
the enforcement of state laws or local ordinances, and may by
resolution or ordinance adopted after a public hearing, limit or
prohibit the right of employees in such positions or classes of
positions to form, join or participate in employee organiza-
tions where it is in the public interest to do so; however, the
governing body may not prohibit the right of its employees
who arc full-time “peiace officers™ as that term is defined in
Chapter 4.5 (commencing with Section 830) of Title 3 of Part
2 of the Penal Code, to join or participate in employee
organizations which are composed solely of such peace
officers, which concern themselves solely and exclusively with
the wages, hours, working conditions, welfare programs, and
advancement of the academic and vocational training in fur-
therance of the police profession, and which are not subordi-
nate to any other organization. (Amended 1971.)

The right of employees to form, join and participate in
the activities of employec organizations shall not be restricted
by a public agency on any grounds other than those set forth
in this scction. (Amended 1968.)

3509. The enactment of this chapter shall not be con-
strued as making the provisions of Section 923 of the Labor
Code applicable to public employees.

3510. This chapter shall be known and may be cited as
the “Meyers-Milias-Brown Act.” (Amended 1971.)



STATE EMPLOYEES

California Government Code Scctions 3525-3536 (com-
monly referred to as the “George Brown Act”). Added July 1,
1971, as part of a recodification of former G.C. Secs.
3500-3511, to make scparate provision for state cmployees.
Amended in 1972,

3525. It is the purposce of this chapter to promote the
mprovement  of  personnel management  and  cmployer
cmployce relations between the State of Calilornia and its
employces by providing a uniform basis for recopnizing the
right of public employees to join organizations of their own
choice and be represcuted by such organizations in their em-
ployment relationships with the state. Nothing contained
hercin shall be deemed to supersede the provisions of existing
state law which establish and regulate a merit or civil scrvice
system or which provide for other methods of administering
cmploycr-employee  relations.  This  chapter is  intended,
instead, to strengthen merit, civil service and other methods of
administering employer-employee relations through the estab-
lishment of uniform and orderly methods of communication
between anployees and the state.

3626.  As used in this chapter:

(a) “Employce organization’” means sany organization



which includes employces of the state and which has as one of
its primary purposcs representing its members in employer-
employec relations.,

(b) ‘The provisions of this chapter apply only to the State
of California. The “State of California®™ as used in this chapter
means such state agencics, boards, commissions, administrative
officers, or other representatives as may be designated by law.

(¢) *‘Public cmployce” means any person employed by
the state, including employces of fire departments or fire
services of the state, excepting those persons clected by popu-
Lar vote or appointed to office by the Governor of this state.

3527. Except as otherwise provided by the Legislature,
state cmployees shall have the right to form, join, and partici-
pate in the activities of cmployce organizations of their own
choosing for the purpose of representation on all matters of
cmployer-cmployee relations. State employces also shall have
the right to refuse to join or participate in the activities of
employee organizations and shall have the right to represent
themsclves individually in their employment relations with the
state.

3528. Employce organizations shall have the right to
represent their members in their employment relations, includ-
ing grievances, with the state. Employee organizations may
establish rcasonable restrictions regarding who may join and
may make reasonable provisions for the dismissal of individu-
als from membership. Nothing in this scction shall prohibit
any employce from appearing in his own behalf or through his
chosen representative in his employment relations and griev-
ances with the statc. (Amended 1972.)

3529. The scopc of rcprescentation shall include all mat-
ters rclating to employment conditions and employer-
cmployee relations, including, but not limited to, wages,
hours, and other terms and conditions of employment.

3530. The state by mcans of such boards, commissions,
administrative officcrs or other representatives as may be
properly designated by law, shall meet and confer with repre-
sentatives of employee organizations upon request, and shall
consider as fully as such representatives deem rcasonable such
prescntations as are made by the employee organization on
behalf of its members prior to arriving at a determination of
policy or course of action.

3531. Thc state and employee organizations shall not
inteefere with, intimidate, restrain, coerce, or discriminate
against state cmployees becausc of their exercise of their rights
under Sccticn 3527.

3532. The statc may adopt reasonable rules and regula-
tions for the administration of employer-employce relations
under this chapter.

Such rules and regulations may include provisions for
(a) verifying that an organization does in fact represent em-
ployces of the state (b) verifying the official status of em-
ployec organization officers and representatives (c) access of
employee organization officers and represcntatives to work
locations (d) usc of official bulletin boards and other means of

communication by employce organizations (e) furnishing non-
confidential information pertaining to employment relations
to employce organizations (f) such other matters as are neces-
sary to carry out the purposes of this chapter.

For employees in the state civil service, rules and regula-
tions in accordance with this section may be adopted by the
State Personnel Board.

35383. Professional cmployces shall not be denied the
right to be represented scparately from nonprofessional em-
ployces by a professional employce organization consisting of
such professional employees.

*“Professional employees,” for the purposes of this sec-
tion, means employces engaged in work requiring specialized
knowledge and skills attained through completion of a recog-
nized course of instruction, including, but not limited to,
attorneys, physicians, registered nurses, engincers, archiiccts,
tcachers, and the various types of physical, chemical. and
biological scientists.

8534. In addition to those rules and rcgulations the state
may adopt pursuant to and in the same manner as in Scction
3532, the state may adopt reasonable rules and regulations
providing for designation of the management and confidential
employees of the state and restricting such employees from
representing any employce organization, which rcpresents
other employees of the state, on matters within the scope of
representation. Exccpt as specifically provided otherwise in
this chapter, this scction docs not otherwise limit the right of
cmployces to be members of and to hold office in an em-
pioyee organization.

8535. The state may, in accordance with reasonablc stan-
dards, designate positions or classes of positions which have
dutics consisting primarily of the enforcement of statc laws,
and may be resolution adopted after a public hearing, limit or
prohibit the right of employees in such positions or classes of
positions :> form, join or participate in employee organiza-
tions where it is in the public interest to do so; however, the
state may not prohibit the right of its cmployees who are
full-time ‘“peace officers,” as that term is defined in Chapter
4.5 (commencing with Section 830) of Titlc 3 of Part 2 of the
Penal Code, to join or participate in employee organizations
which are composed solely of such peace officers, which
concern themselves solely and exclusively with the wages,
hours, working conditions, welfare programs, and advance-
ment of the academic and vocational training in furtherance of
the police profession, and which are not subordinate to any
other organization.

The right of employees to form, join and participate in
the activities of cmployee organizations shall not be restricted
by the state on any grounds other than those set forth in this
scction.

3536. The enactment of this chapter shall not be con-
strued as making the provisions of Section 923 of the Labor
Code applicable to public employees.



FIREFIGHTERS

California Labor Code Sections 1960-1963 (1959) apply
to all firefighters. In addition, firefighters employed in local
yovernment are covered by the Meycrs-Milias-Brown Act and
fircfighters employed by the state are covered by Government
Code Scctions 3525-3536 as they relate to state employees
{sce chove).

1960. Necither the Statc nor any county, political sub-
division, incorporated city, town, nor any other municipal
corporation shall prohibit, deny or obstruct the right of fire-
fighters to join any bona fide labor organization of their own
choice.

1961. As used in this chapter, thc term “‘employees”
mcans the employees of the fire departments and fire services
of the State, counties, cities, citics and counties, districts, and
othzr political subdivisions of the State.

1962. Employeces shall have the right to self-organiza-
tion, to form, join, or assist labor organizations, to present
gricvances and recommendations rcgarding wages, salaries,
hours, and working conditions to the governing body, and to
discuss the same with such governing body, through such an
organization, but shall not have the right to strike, or to
recognize a picket linc of a labor organization while in the
course of the performance of their official duties.

1963. The cnactment of this chapter shall not be con-
strued as making the provisions of Section 923 of this Code
applicable to public employees.



Documents

New Negotiations Act for Public Schools

Senate Bill No. 160 (Rodda)

CHAPTER 961

[Approved by Goverior September 22, 1975. Filed with
Secretary of State September 22, 1975.]

The people of the State of California do enact as follows:

SECTION 1. Article 5 {commencing with Section 13080)
of Chapter 1 of Division 10 of the Education Code is repealed.

SEC. 2. Chapter 10.7 (commencing with Section 3540) is

addad to Division 4 of Title 1 of the Government Cod:, to read:

CHAPTER 10.7. MEETING AND NEGOTIATING IN
PUBLIC EDUCATIONAL EMPLOYMENT

Article 1. General Provisions

3540. It is the purpose of this chapter to promote the im-
provement of personnel management and employer-employee
relations within the public school systems in the State of Cali-
fornia by providing a uniform basis for recognizing the right of
public school employees to join organizations of their own
choice. to be represented by such organizations in their pro-
fessional and employment relationships with public school
empio ers, to select one employee organization as the exclu-
sive representative of the employees in an appropriate unit,
and to afford certificated employees a voice in the formula-
tion of educational policy. Nothing contained herein shall
be deemed to supersede other provisions of the Education
Code and the rules and regulations of public school
employers which establish and regulate tenure or a merit or
civil service systern or which provide for other methods of
administering employer-employee relations, so long as the
rules and regulations or other methods of the public school
emplover do not conflict with lawful collective agreements.

It is the further intention of the Legislature that nothing
con*ained in this chapter shall be construed to restrict, limit,
or prohibit the full exercise of the {unctions of any academic
senate or taculty council established by a school district in a
community college to represent the faculty in making recom-
mendations to the administration and governing board of
sucn school district with respect to district policies on aca-
deinic and professional matters, so long as the exercise of
such functions do not conflict with lawful collective
aygreements.

It is \he further intention of the Legislature that any
lezislation enacted by the Legislature governing employer-
employee relations of other public employees shall be in-
corporated into this chapter to the extent possible. The
Legislature also finds and declares that it is an advantageous
and desirable state policy to expand the jurisdiction of the
Hozid created pursuant to this chapter to cover other public

employers and their employees, in the cvent that such legisla-
tion is enacted, and if this policy is carried out, the name of
the Educational Employment Relations Board shall be
changed to the “Public Employment Relations Board.”

3540.1. As used in this chapter:

(a) “Board” means the Educational Employment
Relations Board created pursuant to Section 3541.

(b) “Certified organization” or “certified employee
organization’” means an organization which has been certified
by the board as the exclusive representative of the public
school employees in an appropriate unit after a proceeding
under Article 5 (commencing with Section 3544).

(c) “Confidential cmployee™ means any employee who, in
the regular course of his duties, has access to, or possesses
information relating to, his employer’s employer-employee
relations.

(d) “Employee organization™ means any organization
which includes employees of a public school employer and
which. has as one of its primary purposes representing such
employees in their relations with that public school employer.
“Employee organization™ shall also include any person such
an organization authorizes to act on its behalf.

(e) “Exclusive representative” mcans the employee
organization recognized or certified as the exclusive nego-
tiating representative of certificated or classified employees
in an appropriate unit of a public school employer.

(f) “Impasse” means that the parties to a dispute over
matters within the scope of representation have reached a
point in meeting and negotiating at which their differences
in positions are so substantial or prolonged that future meet-
ings would be futile.

(g) “Management employee’” means any employece in a
position having significant responsibilities for formulating
district policies or administering district programs. Manage-
ment positions shall be designated by the public school em-
ployer subject to review by the Educational Employment
Relations Board.

(h) “Meeting and regotiating” means meeting, conferring,
negotiating, and discussing by the exclusive representative and
the public school employer in a good faith effort to reach
agreement on matters within the scope of representation and
the execution, if requested by either party, of a written
document incorporating any agreements reached, which docu-
ment shall, when accepted by the exclusive representative and
the public school employer, become binding upon both
parties and, notwithstanding Section 3543.7, shall not be
subject to subdivision 2 of Section 1667 of the Civil Code.
The agreement may be for.a period of not to exceed three
years.

(i) “Organizational security’” means either:

(1) An arrangement pursuant to which a public schqol
employee may decide whether or not to join an empioyee
organization, but which requires him, as a condition of con-
tinued employment, if he does join, to maintain his member-
ship in good standing for the duration of the written agree-
ment. However, no such arrangement shall deprive the em-



ployee of the right to terminate his obligation to the em-
ployee organization within a period of 30 days following the
expiration of a written agreement; or

(2) An arrangement that requires an employee, as a con-
dition of continued employment, either to join the recognized
or certified employee organization, or to pay the organization
a service fee in an amount not to exceed the standard initia-
tion fee, periodic dues, and general assessments of such
organization for the duration of the agreement, or a period
of three years from the effective date of such agreement,
whichever comes first.

(i) “Public school employee™ or “employee” means any
person employed by any public school employer except per-
sons elected by popular vote, persons appointed by the
Governor of this state, management employees, and confi-
dential employees.

(k) *‘Public school employer” or “‘employer” means the
governing board: of a school district, a school district, a
county board of education, or a county superintendent of
schools.

(1) “Recognized organization™ or ‘‘recognized employee
organization” means an employee organization which has
been recognized by an employer as the exclusive representa-
tive pursuant to Article 5 (commencing with Section 3544).

(m) “Supervisory employee’” means any employee, regard-
less of job description, having authority in the interest of the
employer to hire, transfer, suspend, lay off, recall, promote,
discharge, assign, reward, or discipline other employees, or
the responsibility to assign work to and direct them, or to
adjust their grievances, or effectively recommend such action,
if, in connection with the foregoing functions, the exercise of
such authority is not of a merely routine or clerical nature,
but requires the use of independent judgment.

Article 2. Administration

3541. (a) There is in state government the Educational
Employment Relations Board which shall be independent of
any state agency and shall consist of three members. The
members of the board shall be appointed by the Governor by
and with the advice and consent of the Senate. One of the
original members shall be chosen for a term of one year, one
for a term of three years, and one for a term of five years.
Thereafter terms shall be for a period of five years, except
that any person chosen to fill a vacancy shall be appointed
only for the unexpired term of the member whom he
succeeds. Members of the board shall be eligible for re-
appointinent. The Governor shall select one member to serve
as chairperson. A member of the board may be removed by
the Governor upon notice and hearing for neglect of duty- or
malfeasance in office, but for no other cause.

(b) A vacancy in the board shall not impair the right of
the remaining members to cxercise all the powers of the com-
mission, and two members of the board shall at all times con-
stitute a quorum.

(c) Members of the board shall hold no other public
office in the state, and shall not receive any other compensa-
tion for services rendered.

(d) Each member of the board shall be paid an annual
salary of thirty-six thousand dollars ($36,000). In addition
to his salary, each member of the board shall be reimbursed
for all actual and necessary expenses incurred by him in the
performance of his duties, subject to the rules of the State
Board of Control relative to the payment of such cxpenses to
state officers generally.

(e) The board shall appoint an executive director and such
other persons as it may from time to time deem nccessary
for the performance of its functions, prescribe their duties,
fix their compensation and provide for reimbursement of
their expenses in the amounts made available therefor by
appropriation. The executive director shall be a person famil-
iar with employeremployee relations. He shall be subject to
removal at the pleasure of the board. The board may em-
ploy a general counsel to assist it in the performance of its
functions under this chapter. A person so employed may,
independently of the Attorney General, represent the board
in any litigation or other matter pending in a court of law to
which the board is a party or in which it is otherwise
interested.

3541.3. The board shall have ali of the following powers
and duties:

(a) To determine in disputed cases, or otherwise approve,
appropriate units.

(b) To determine in disputed cases whether a particular
item is within or without the scope of representation.

(c) To arrange for and supervise representation elections
which shall be conducted by means of secret ballot elections,
and certify the results of the elections.

(d) To establish lists of persons broadly representative of
the public and qualified by experience to be available to
serve as mediators, arbitrators, or factfinders. In no case shall
such lists include persons who are on the sta*f of the board.

(e) To establish by regulation appropriatc procedures for
review of proposals to change unit determinations.

(f) Within its discretion, to conduct studies relating to
employee-employer relations, including the collection, analy-
ses, and making available of data relating to wages, benefits,
and employment practices in public and private employment,
and, when it appears necessary in its judgment to the accom-
plishment of the purposes of this chapter, 1:commend legis-
lation. The board shall report to the Legislature by February
15th of each year on its activities during the immediately pre-
ceding calendar year. The board may enter into contracts to
develop and maintain research and training programs designed
to assist public employers and employee organizations in the
discharge of their mutual responsibilities under this chapter.

(g) To adopt, pursuant to Chapter 4.5 (commencing with
Section 11371) of Part 1 of Division 3 of Title 2, rules and
regulations to carry out the provisions and effectuate the
purposes and policies of this chapter.

(h) To hold hearings, subpoena witnesses, administer
oaths, take the testimony or deposition of any person, and,
in connection therewith, to issue subpoenas duces tecum to
require the production and examination of any employer’s or



employee organization’s records, books, or papers relating to
any matter within its jurisdiction. -

(i) To investigate unfair practice charges or alleged viola-
tions of this chapter, and take such action and make such
determinations in respect of such charges or alleged violations
as the board deems necessary to effectuate the policies of
this chapter.

(§) To bring an action in a court of competent jurisdiction
to enforce any of its orders decisions or rulings or to enforce
the refusal to obey a subpoena. Upon issuance of a com-
plaint charging that any person has engaged ir or is engaging
in an unfair practice, the board may petition the court for
appropriate temporary relief or restraining order.

(k) To delegate its powers to any member of the board or
to any person appointed by the board for the performance of
its functions, except that no fewer than two board members
may participate in the determination of any ruling or decision
on the merits of any dispute coming before it and except that
a decision to refuse to issue a complaint shall require the ap-
proval of two board members.

(1) To decide contested matters involving recognition, certi-
fication, or decertification of employee organizations.

(m) To consider an:G decide issues relating to rights, privi-
leges, and duties of an employee organization in the event of
a merger, amalgamation, or transfer of jurisdiction between
two or more employce organizations.

(n) To take such other action as the board deems neces-
sary to discharge its powers and duties and otherwise to effec-
tuate the purposes of this chapter.

3541.4. Any person who shall willfully resist, prevent,
impede or interfere with any member of the board, or any
of itc agents, in the performance of duties pursuant to this
chapter, shall be guilty of a misdemeanor, and, upon convic-
tion thereof, shall be sentenced to pay a fine of not more
than one thousand dollars ($1,000).

3541.5. The initial determination as to whether the charges
of unfair practices are justified, and, if so, what remedy is
necessary to effectuate the purposes of this chapter, shall be
a matter within the exclusive jurisdiction of the board. Pro-
cedures for investigating, hearing, and deciding these cases
shall be devised and promulgated by the board and shall in-
clude all of the following:

(a) Any employee, employee organization, or employer
shall have the right to file an unfair practice charge, except
that the board shall not do either of the following: (1) issue
a complaint in respect of any charge based upon an alleged
unfair practice occurring more than six months prior to the
filing of the charge; (2) issue a complaint against conduct
also prohibited by the provisions of the agreement between
the parties until the grievance machinery of the agreement,
if it exists and covers the matter at issue, has been exhausted
cither by settlument or binding arbitration. 'However, when
the charging party demonstrates that resort to contract griev-
ance procedure would be futile, exhaustion shall not be
necessary. The board shall have discretionary jurisdiction to
review such settlement or arbitration award reached pursuant
to the grievance machinery solely for the purpose of
determining whether it is repugnant to the purposes of this

»

chapter. If the board finds that such settlement or arbitration
award is repugnant to the purposes of this chapter, it shall
issue a complaint on the basis of a timely filed charge, and
hear and decide the cuse on the merits; otherwise, it shall dis-
miss the charge. The board shall, in determining whether the
charge was timely filed, consider the six-month limitation set
forth in this subdivision to have been tolled during the time
it took the charging party to cxhaust the grievance machinery.

(b) The board shall not have authority to enforce agree-
ments between the partics, and shall not issue a complaint on
any charge bascd of [on] alleged violation of such a [an] agree-
ment that would not also constitute an unfair practice under
this chapter.

(c) The board shall have the power to issue a decision and
order directing an offending party to cease and desist from
the unfair practice and to take such affirmative action, includ-
ing but not limited to ths reinstatgment of employees with
or without back pay, as wiii effectuate the policies of this
chapter.

Article 3. Judicial Review

3542. (a) No employer or employee organization shall
have the right to judicial review of a unit determination
except: (1) when the board in response to a petition from
an employer or employee organization, agrees that the case
is one of special importance and joins in the request for such
review; or (2) when the issue is raised as a defense to an un-
fair practice complaint.

(b) Any charging party, respondent, or intervenor
aggrieved by a decision or order of the board in an unfair
practice case, except a decision of the board not to issue a
complaint :n such a case, shall have the right to seek review
in a court of competent jurisdiction. Additionally, the board
shall have the right to seek enforcement of any decision or
order in a court of competent jurisdiction. The findings of
the board on questions of fact, if supported by substantial
evidence on the record considered as a whole, shall be con-
clusive. Once the record of the case has been filed with the
court of competent jurisdiction, its jurisdiction shall be ex-
clusive and its judgment final, except that it shall be subject
to appeal to higher courts in this state.

Article 4. Rights, Obligztions, Prohibitions,
And Unfair Practices

3543. Public school emplovees shall have the right to form,
join, and participate in the activilies of employee organiza-
tions of their own choosing for the purpose of representation
on all matters of employei-employce relations. Public school
employees shall also have the right to refuse to join or partici-
pate in the activities of employee organizations and shall
have the right to represent themselves individually in theii
employment relations with the public school employer, ex-
cept that once the employees in,an appropriate unit have
selected an exclusive representative and it has been recog-
nized pursuant to Section 3544.1 or certified pursuant to
Section 3544.7, no employee in that unit may meet and
negotiate with the public school employer.



Any employee may at any time present gricvances to his
employer, and have such gricvances adjusted, without the in-
tervention of the exclusive representative, as long as the
adjustinent is reached prior to arbitration pursuant to Scee-
tions I548.5, 3548.6, 3548.7, and 3548.8 and the adjustinent
is not inconsistent with the terms of a written agreement
then in effect; provided that the public school employer shall
not agree to a resolution of the grievance until the exclusive
representative has received a copy of the grievance and the
proposcd resolution and has been given the opportunity to
file a response. '

3543.1. (a) Employee organizations shall have the right
to represeat their members in their employment relations
with public school employers, except that once an employee
organization is recognized or certified as the exclusive repre-
sentative of an appropriate unit pursuant to Section 3544.1
or 3544.7, respectively, only that employee organization may
represent that unit in their employment relations with the
public school employer. Employee organizations may estab-
lish reasonable restrictions regarding who may join and may
make rcasonable provisions for the dismissal of individuals
from membership.

(b) Employee organizations shall have the right of access
at reasonable times to areas in which employees work, the
right to use institutional bulletin boards, mailboxes, and
other means of communication, subject to reasonable regula-
tion, and the right to use institutional facilities at reasonable
times for the purpose of meetings concerned with the
exercise of the rights guaranteed by this chapter.

(c) A reasonable number of representatives of an exclusive
representative shall have the right to receive reasonable periods
of relcased time without loss of compensation when meeting
and negotiating and for the processing of grievances.

(d) All employee organizations shall have the right to
h: ve membership dues deducted pursuant to Sections 13532
tnd 13604.2 of the Education Code, until such time as an
cmployee organization is recognized as the exclusive represen-
tative for any of the employees in an appropriate unit, and
then such deduction as to any employce in the negotiating
unit shall not be permissible except to the exclusive
representative.

3543.2. The scope of representation shall be limited to
matters relating to wages, hours of employment, and other
terms and conditions of employment. “Terms and condi-
tions of employment” mean health and welfare benefits as
defined by Section 53200, leave and transfer policies, safety
conditions of employment, class size, procedures to be used
for the evaluation of employees, organizational security pur-
suant to Section 3546, and procedures for processing grievances
pursuant to Sections 3548.5, 3548.6, 3548.7, and 3548.8. In
addition, the exclusive representative of certificated person-
nel has the right to consult on the definition of educational
objectives, the determination of the content of courses and
curriculum, and the selection of textheoks to the extent such
matters are within the discretion of the public school em-
ployer under the law. All matters not specifically enumerated
are reserved to the public schoot cmployer and may not be a
subject of mecting and acgotiating, provided that nothing
hercin may he construcd to limit the right of the puhlic school
employcr to consult with any employces or employce organi-

7ation on any matter outside the scope of represcntation.

3543.3. A public school employer or such representatives
as it may designate who may, but necd not be, subject to
either certification requirements or requirements for classificd
employecs set forth in the Education Code, shall mcet and
negotiate with and only with representatives of employcee
organizations selected as exclusive representatives of appro-
priate units upon request with regard to matters within the
scope of representation.

3543.4. No person serving in 2 management position or a
confidential position shall be represented by an exclusive
representative.  Any person serving in such a position shall
have the right to represent himself individually or by an cin-
ployee organization whose membership is composed entirely
of employees designated as holding such positions, in his em-
ployment relationship with the public school employee, but,
in no case, shall such an organization meet and negotiate with
the public school employer. No representative shall be per-
mitted by a public school employer to meet and negotiate on
any benefit or compensation paid to persons serving in a
management position or a confidential position.

3543.5. It shall be unlawful for a public school employer
to: )

(a) Impose or threaten to impose reprisals on employees,
to discriminate or threaten to discriminate against employees,
or otherwise to interfere with, restrain, or coerce employees
because of their exercise of rights guaranteed by this chapter.

(b) Deny to employee organizations rights guaranteed to
them by this chapter.

(c) Refuse or fail to meet and negotiate in good faith
with an exclusive representative.

(d) Dominate or interfere with the formation or adminis-
tration of any employee organization, or contribute financial
or other support to it, or in any way encourage employees to
join any organization in preference to another.

(e) Refuse to participate in good faith in the impasse pro-
cedure set forth in Article 9 (commencing with Section 3548).

3543.6. It shall be unlawful for an employee organization
to: _

(a) Cause or attempt to cause a public school employer to
violate Section 3543.5.

(b) Impose or threaten to impose reprisals on employees, to
discriminate or threaten to discriminate against employees, or
otherwise to interfere with, restrain, or coerce employees be-
cause of their exercise of rights guaranteed by this chapter.

(c) Refu-se or faii to meet and negotiate in good faith with
a public school employer of any of the employees of which it
is the exclusive representative.

(d) Refuse to participate in good faith in the impasse pro-
cedure set forth in Article 9 (commencing with Section 3548).

3543.7. The duty to mect and negotiate in good faith re-
quircs the parties to begin negotiations prior to the adoption of
the final budget for the cnsuing year sufficiently in advance
of such adoption date so that there is adequate time for
agrecment to be rcached, or for the resolufion of an impasse.



Article 5. Employee Organizations: Representation,
Recognition, Certification, and Decertification

3544. An employee organization may become the exclusive

representative for the employees of an appropriate unit for
purposes of meeting and negotiating by filing a request with
a public school employer alleging that a majority of the
employess in an appropriate unit wish to be represented by
such organization and asking the public school employer to
recognize it as the exclusive representative. The request shall
describe the grouping of jobs or positions which constitute
the unit claimed to be appropriate and shall include proof of
majority support on the basis of current dues deduction
authorizations or other evidence such as notarized member-
ship lists, or membership cards, or petitions designating the
organization as the exclusive representative of the employees.
Notice of any such request shall immediately be posted con-
spicuously on 2ll employee bulletin boards in each facility of
the public school emg'oyer in which members of the unit
ciaimed to be appropriate are employed.

3544.1 The public school employer shall grant a request
for recognition filed pursuant to Section 3544 unless:

(a) The public schoul employer desires that representation
election be conducted or doubts the appropriateness of a
unit. If the public school employer desires a representation
election, the questior. of representation shall be deemed to
exist and the public school employer shall notify the board,
which shall conduct a representation election pursuant to
Section 3544.7, unless subdivision (c) or (d) apply; or

(b) Another employee organization either files with the
oublic school employer a challenge to the appropriateness of
the uait or submits a competing claim of representation with-
ir. 1S workdays of the posting of notice of the written re-
guest. The zlaim shall be evidenced by current dues
deductions autherizations or other evidence such as notarized
membership lists, cr membership cards, or petitions signed by
employces in ‘he vnit indicating their desire to be represented
by the organization. If the claim is evidenced by the support
of at leasi 20 vercent of the members of an appropriate unit,
2 question of representation shall be deemed to exist and the
public school employer shall notify the board which shall con-
duct a representation election pursuant to Section 3544.7,
unless subdivisions (c) or (d) of this section apply; or

{c) There is currently in effect a lawful written agreement
negotiated by the public school employer and another em-
ployee crzanization covering any employees included in the
unit described in the request for recognition, unless the re-
quest for recognition is filed less than 120 days, but more
than 90 days, prior to the expiration date of the agreement;
or

(d) The public school employer has, within the previous
12 montks, lawiully recognized another employee organiza-
tion as the exclusive representative of any employees included
in the unit described in the request for recognition.

3544.3. If, by January 1 of any school year, no employee
organization has made a claim of majority support in an
cppropriate unit pursuant to Section 3544, a majority of em-
ployees of an appropriate unit may submit to a public school

employer a petition signed by at lecast a majority of the em-
ployees in the appropriate unit requesting a representation
election. An employee may sign such a petition though not
a member of any employee organization.

Upon the filing of such a petition, the public school em-
ployer shall immediately post a notice of such request upon
all employee bulletin boards at each school or other facility
in which members of the unit claimed to be appropriate are
employed.

Any employee organization shall have the right to appear
on the ballot if, within 15 workdays after the posting of such
notice, it makes the showing of interest required by subdivi-
sion (b) of Section 3544.1.

Immediately upon expiration of thel5-workday period
following the posting of the notice, the public school em-
plover shall transmit to the board the petition and the names
of all employee organizations that have the right to appear
on the ballot.

3544.5. A petition may be filed with the board, in
accordance with its rules and regulations, requesting it to in-
vestigate and decide the question of whether employees have
selectad or wish to select an exclusive representative or to
determine the appropriateness of a unit, by:

(a) A public school employer alleging that it doubts the
appropriateness of the claimed unit; or

(b) An employee organization alleging that it has filed a
request for recognition as an exclusive representative with a
public school employer and that the request has been denied
or has not been acted upon within 30 days after the filing of
the request: or N

(c) An employee organization alleging that it has filed a
competing claim of representation pursuant to subdivision (b)
of Section 3544.1; or

(3) An employee organization alleging that the employees
in an appropriate unit no longer desire a particular employee
organization as their exclusive representative, provided that
such petition is supported by current dues deduction authori-
zations or other evidence such as notarized membership lists,
cards, or petitions from 30 percent of the employees in the
negotiating unit indicating support for another organization
or lack of support for the incumbent exclusive representative

3544.7. (2) Upon receipt of a petition filed pursuant to
Section 3544.3 or 3544.5, the board shall conduct such in-
quiries and investigations or hole such hearings as it shall
deem necessary in order to decide the questions raised by the
petition. The determinationof that board may be based upon
the evidence adduced in the inquiries, investigations, or hear
ing; provided that, if the board finds on the basis of the evi-
dence that a question of representation cxists, or a question
of representation is deemed to exist pursuant to subdivision
(a) or (b) of Section 3544.1, it shall order that an election
shall be conducted by secret ballot and it shall certify the
gesults of the election on the basis of which ballot choice
received a majority of the valid votes cast. There shall be
printed on each ballot the statement: *‘no representation.”
No voter shall record more than one choice on his ballot.
Any ballot upon which there is recorded more than one



choice shall be void and shall not be counted for any pur-
pose. [f at any election no choice on the ballot receives a
majority of the votes cast, a runoff election shall be con-
ducted. The ballot for the runoff election shall provide for a
selection between the two choices receiving the largest and
second largest number of valid votes cast in the election.

(b) No election shall be held and the petition shall be dis-
missed whenever:

(1) There is currently in effect a lawful written agreement
negotiated by the public schoo! employer and another em-
ployee organization covering any employees included in the
unit described in the request for recognition, or unless the re-
quest for recognition is filed less than 120 cdays, but more than
90 days, prior to the expiration date of the agreement; or

(2) The public school employer has, within the previous
12 months, lawfully recognized an employee organization
other than the petitioner as the exclusive representative of
any employees included in the unit described in the petition.

3544.9. The employee organization recognized or certi-

fied as the exclusive representative for the purpose of mcet- -

ing and negotiating shall fairly represent each and every em-
plpyee in the appropriatc unit.

Article 6. Unit Determinations

3545. (a) In each case where the appropriateness of the
unit is an issue, the board shall decide the question on the
basis of the community of interest between and among the
employees and their established practices including, a..1ong
other things, the extent to which such employees belong to
the same employee organization, and the effect of the size of
the unit on the efficient operation of the school district.

(b) In all casés:

(1) A negotiating unit that includes classroom teachers
shall not be appropriate unless it at least includes all of the
classroom teachers.employeu by the public school employer,
except management employees, supervisory employees, and
confidential employees.

(2) A negotiating unit of supervisory employees shall not
be appropriate unless it includes all supervisory employees
employed by the district and shall not be represented by the
same employec¢ organization as employces whom the super-
visory employces supervise.

(3) Classified employees and certificated employees shall
not te included in the same negotiating unit.

Article 7. Organizational Skcurity

3546. Subject to the limitations set forth in this section,
organizational security, as defined, shall be within the scope
of representation.

(a) An organizational security arrangement, in order to be
effective, must be agreed upon by both parties to the agree-
ment. At the time the issue is being negotiated, the public
school employer may require that the organizational security
provision be severed from the remainder of the prop@‘ged agree-
ment and cause the organizational security provision to be
voted upon scparately by all members in the appropriate

negotiating unit, in accordance with rules and regulaticns pro-
mulgated by the board. Upon such a vote, the organizational
security provision will become effective only if a majority of
those niembers of the negotiating unit voting approve the
agreement. Such vote shall not be deemed to either ratify or
defeat the remaining provisions of the proposed agreement.

(b) An organizational security arrangement. which is in
effect may be rescinded by majority vote of the employees
in the negotiating unit covered by such arrangement in accor-
dance with rules and regulations promulgated by the board.

3546.5. Every recognized or certified emplovee organiza-
tion shall keep an adequate-itemized record of its financial
transactions and shall make available annually, to the board
and to the employees who are members of the organization,
within 60 days after the end of its fiscal year, a detailed
written financial report thereof in the form of a balance

sheet and an operating statement, certified as to accuracy by
a certified public accountant. In the event of failure of com-
pliance with this section, any employee within the organiza-
_tion may petition the board for an order compelling such
conipliance, or the board may issue such compliance order on

, its motion. An employee organization required to file finan-

‘cial reports under the Labor-Management Disclosure Act of
1959 covering employees governed by this chapter shall be
exempt from the requirements of this section.

Article 8. Public Notice
3547. (a) All initial proposals of exclusive representatives
and of public school employers, which relate to matters with-
in the scope of representation, shall be presented at a public
meeting of the public school employer and thereafter shall be

" public records.

(b) Meeting and negotiating shall not take place on any
proposal until a reasonable time has elapsed after the sub-
mission of the proposal to enable the public to becoms in-
formed and the public has the cpportunity to express itself
regarding the proposal at a meeting of the public schoo!
employer. )

(c) After the public has had the cpportunity to express
itself, the public school employer shall, at a meeting which is
open to the public, adopt its initial proposal.

(d) New subjects of meeting and negotiating arising after
the presentation of initial proposals shall be made public
within 24 hours. If a vote is taken on such subject by the
public school employer, the vote thereon by each member
voting shall also be made public within 24 hours.

(¢) The board may adopt regulations for the purpose of
implementing this section, which are consistent with thein-
tent of the section; namely that the public be informed of
the issues that are being negotiated upon and have full oppor-
tunity to express their views on the issues to the public
school employer, and to know of the positions of their
elected representatives.

Article 9. Impasse Procedures

3548. Either a public school employer or the exclusive
representative may declare that an impasse has been 1cached



between the parties in negotiations over matters within the
scope of representation and may request the board to appoint
s mediator for the purpose of assisting them in reconciling
their differences and resolving the controversy on terms which
are mutually acceptable. If the board determines that an
impasse exists, it shall, in no event later than five working
days after the receipt of a request, appoint a mediator in
accordance with such rules as it shall prescribe. The mediator
shall meet forthwith with the parties or their representatives,
either jointly or separately, and shall take such other steps as
he may deem appropriate in order to persuade the parties to
resolve their differences and effect a mutually acceptable
ggreement. The services of the mediator, including any per
diem fees, and actual and necessary travel and subsistence
expenscs, shall be provided by the board without cost to the
parties. Nothing in this section shall be construed to prevent
the parties from mutually agreeing upon their own mediation
procedure and in the event of such agreement, the board shall
not appoint its own niediator, unless failure to do so would
be inconsistent with the policies of this chapter. If the
parties agree upon their own mediation procedure, the cost
of the services of any appointed mediator, unless appointed
by the board, including any per diem fees, and actual and
necessary travel and subsistence expenses, shall be borne
cqually by the parties.

3548.1. If the mediator is unable to effect settlement of
the controversy within 15 days after his appointment and
the mediator declares that factfinding is appropriate to the
resolution of the impasse, either party may, by written noti-
fication to the other, request that their differences be sub-
mitted to a factfinding panel. Within five days after receipt
of the written request, each party shall select a person to
serve as its member of the factfinding panel. The board shall,
within five days after such selection, select a chairman of the
factfinding panel. The chairman designated by the board
shall not, without the consent of both parties, be the same
person who served as mediator pursuant to Section 3548.

3548.2. The panel shall, within 10 days after its appoint-
ment, meet with the parties or their representatives, either
jointly or separately, and may make inquiries and investiga-
tions, hold hearings, and take such other steps as it may
decem appropriate. For the purpose of such hearings, investi-
gations, and inquiries, the panel shall have the power to issue
subpoenas requiring the attendance and testimony of
‘witnesses and the production of evidence. The several depart-
raents, commissions, divisions, authorities, boards, bureaus,
agencies, and officers of the state, or any political subdivision
or agency thereof, including any board of education, shall
furnish the panel, upon its request, with all records, papers
and information in their possession relating to any matter
under investigation by or in issue before the panel.

In arriving at their findings and recommendations, the fact-
finders shall consider, weigh, and be guided by all the follow-
ing critcria:

(1) State and federal laws that are applicable to the em-
ployer.

(2) Stipulations of the parties.

(3) The interests and welfare of the public and the finan-
cial ability of the public school employee-employer.

(4) Comparison of the wages, hours, and conditions of
employment of the employccs involved in the factfinding
proceeding with the wages, hours, and counditions of employ-
ment of other employees performing similar services and with
other employees generally in public school employment in
comparable communities.

(5) The consumer price index for goods and services,
commonly known as the cost of living.

(6) The overall compensation presently received by the
employees, including direct wage compensation, vacations,
holidays, and other excused time, insurance and pensions,
medical and hospitalization benefits; the continuity and sta-
bility of employment; and all other benefits received.

(7) Such other facts, not confined to those specified in
paragraphs (1) to (6), inclusive, which are normally or tradi-
tionally taken into consideration in making such findings and
recommendations.

3548.3. If the dispute is not settled within 30 days after
the appointment of the panel, or, upon agreement by both
parties, within a longer period, the panel shall make findings
of fact and recommend terms of settlement, which recom-
mendations shall be advisory only. Any findings of fact and
recommended terms of settlement shall be submitted in writing
to the parties privately before they are made public. The
public school employer shall make such findings and recom-
mendations public within 10 days after their receipt. The
costs for the services of the panel chairman, including per
diem fees, if any, and actual and necessary travel and subsis-
tence expenses shall be borne by the board. Any. other
mutually incurred costs shall be borne equally by the public
school employer and the exclusive representative. Any sepa-
rately incurred costs for the panel member selected by each
party, shall be borne by such party.

3548.4. Nothing in this article shall be construed to pro-
hibit the mediator appointed pursuant to Section 3548 from
continuing mediation efforts on the basis of the findings of

fact and recommended terms of settlement made pursuant to

Section 3548.3.

3548.5. A public school employer and an exclusive repre-
sentative who enter into a written agreement covering matters
within the scope of representation may include «in the agree-
ment procedures for final and binding arbitration of such
disputes as may arise involving the interpretation, application,
or violation of the agreement.

3548.6. If the written agreement does not include proce-
dures authorized by Section 3548.5, both parties to the agree-
ment may agree to submit any disputes involving the interpre-
tation, application, or violation of the agreement to final and
binding arbitration pursuant to the rules of the board.

3548.7. Where a party to a written agreement is aggrieved
by the failure, neglect, or refusal of the other party to pro-
ceed to arbitration pursuant to the procedures provided there-
for in the agreement or pursuant to an agreement made pur-
suant to Section 3548.6, the aggrieved party may bring pro-
ceedings pursuant to Title 9 (commencing with Section 1280)



of Part 3 of the Code of Civil Procedure for a court ordet
directing that the arbitration proceed pursuant to the proce-
dures provided therefor in such agreement or pursuant to
Section 3548.6.

3548.8. An arbitration award made pursuant.to Section
3548.5, 3848.6, or 3848.7 [3548.6, or 3548.7] shall be final
and binding upon the parties and may be enforced by a court
pursuant tq Title 9 (commencing with Section 1280) of Part 3
of the Code of Civil Procedure.

Article 10. Miscellaneous

3549. The enactment of this chapter shall not be con-
strued as ‘making the provisions of Section 923 of the Labor
Code applicable to public school employees and shall not be
construed as prohibiting a public school employer from
making the final decision with regard to all matters specified
in Section 3543.2.

Nothing in this section shall cause any court or the board
to hold invalid any negotiated agreement between public
school employers and the exclusive representative entered into
in accordance with the provisions of this chapter.

3549.1. All the proceedings set forth in subdivisions (a)
to (d), inclusive, shall be exempt from the provisions of Sec-
tions 965 and 966 of the Education Code, the Bagley Act
(Atticle 9 (commencing with Section 11120) of Chapter 1 of
Part 1 of Division 3) and the Ralph M. Brown Act (Chapter 9
commencing with Section 54950) of Part 1 of Divisicn 2 of
Title 5, unless the parties mutually agree otherwise:

(a) Any meeting and negotiating discussion between a
public school employer and a recognized or certified em-
ployee organization.

(b) Any meeting of a mediator with either party or both
parties to the meeting and conferring process.

(c) Any hearing, meeting, or investigation conducted by a
factfinder or arbitrator.

(d) Any executive session of the public school employer
or between the public school empioyer and its designated
representative for the purpose of discussing its position re-
garding any matter within the scope of representation and
instructing its designated representatives,

3549.3. If any provisions of this chapter or the applica-
tion of such provision to any person or circumstances shall
be held invalid, the remainder of this chapter or the applica-
tion of such provision to persons or circumstances other than
those as to which it is held invalid, shall not be affected
thereby.

SEC. 3. There is hercby appropriated from the General
Fund to the Educational Employment Relations Board the
sum of three hundred thousand dollars ($300,000) for the
support of the board.

SEC. 4. Sections 3541 and 3541.3 of the Government
Code, as added by Section 2 of this act, and Section 3 of
this act, shall become operative on January 1, 1976. Sections
3543, 3543.1, 3544, 3544.1, 3544 .3, 3544.5, 3544.7, and
3545 of the Government Code, as added by Section 2 of this
act, shall become operative on April 1, 1976. Section 1 of
this act and all other provisions of Section 2 of this act shall

become operative on July 1, 1976.

.SEC. 5. There are no state-mandated local costs in this act
that require reimbursement under &qﬁaﬁ 2231 of the
Revenuc and Taxation Code because there are no duties, obli-
-gations or responsibilities imposcd on lbo‘al government by
this act. P
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Supreme Court Rules on Vallejo Arbitrability Case

IN THE SUPREME COURT OF THE STATE OF CALIFOR-
NIA, IN BANK

FIRE FIGHTERS UNION, LOCAL 1186, INTERNATIONAL
ASSOCIATION OF FIRE FIGHTERS, AFL-CIO, Plaintiff and
Appellant,

V.
CITY OF VALLEJO, et al, Defendants and Appellants.

S.F. 23098
Super Ct. No. 53187
Filed: Oct. 2, 1974

In this case of first impression we must delineate the
function of the court in interpreting a provision for arbitration
in a city charter affecting public employees. Specifically we are
asked, prior to the arbitration proceeding itself, to reconcile
clauses which substantively overlap: a provision that grants
city employees the right to bargain on “wages, hours and
working conditions” but withholds that right as to matters
involving the “merits, necessity or organization of any govern-
mental service.” As we shall explain, our attempt now to
define the issues of arbitration so that they assumé the shape
of rigid categories would be to reach premature judgments
without benefit of the factual foundations of an arbitral record
and to impede the arbitration process itself. We therefore
largely leave to the arbitrators the moulding and resolution of
the issues, subject to the proviso that neither party may be
bound by a decision in excess of the arbitrators’ jurisdiction.

In 1971, during negotiations between representatives of the
City of Vallejo and the Fire Fighters Union as to the terms of
a new contract, the parties failed to agree on 28 issues.
Pursuant to the process prescribed in the city charter, they
submitted the disputed matters to mediation and fact finding
When these procedures failed to effect a resolution, the city
agreed to submit 24 of the issues to arbitration but contended
that four other issues, namely, “Personnel Reduction,”
“Vacancies and Promotions,” “Schedule of Hours,” and
“Constant Manning Procedure,” involved the “merits, necessity
or organization” of the fire fighting service and did not come
under the arbitrable provisions. The city refused to accept the
rcommendations of the fact finding panel with respect to
these issues or to submit them to arbitration.

On December 22, 1971, prior to the scheduled hearing
before the board of arbitrators, the Fire Fighters Union filed
a complaint in the Solano Superior Court seeking mandate to
Corr.lpcl the city to submit the four disputed issues to
arbitration. The court found for the union on all the issues,
stating: “[T] he evidence introduced here supports findings
that the issues ‘Reduction of Personnel,” ‘Vacancies and
Promotions,” ‘Schedule of Hours’ and ‘Constant Manning
Procedures,’ are related to ‘wages, hours and conditions of

. rather than a court,

employment’ . . . . [W]hile the issues might also apply to the
exclusionary language ‘but not on matters involving the
merits, necessity or organization of any service or activity
provided by law,’ to so hold would be to defeat the over-
riding purpose of the Meyers-Milias-Brown Act and section
809 of the Vallejo charter, namely to provide peace and
harmony with the city’s public safety employees. The court
cannot engage in judicial legislation and write into the Vallejo
charter words or meaning that are not there.” The court
therefore ordered that a peremptory writ of mandate issue
directing the city to proceed to arbitration on the disputed
issues.! The city appeals.

The present controversy therefore involves an interpreta-
tion of the Vallejo City Charter provisions which govern pub-
lic employee contract negotiations. The provisions for multi-
level resolution of disputes at issue were drafted by a board
of freeholders for incorporation in a new city charter in re-
sponse to a strike by city police and fire fighters in July of
1969. These proposals, with the exception of a provision
for final.binding arbitration, were accepted by the city coun-
cil and embodied in section 809 of the city charter. Section
809 sets up a “system of collective negotiating™ and provides
that city employees shall have the right to *“‘negotiate on mat-
ters of wages, hours and working conditions, but not on mat- .
ters involving the merits, necessity, or organization of any
service or activity provided by law. . . .”” The section fur-
ther provides that if the parties cannot reach agreement, they

must submit successively to mediation and fact f’mding.2

The arbitration provisions rejected by the city council were
submitted to the citizens of Vallejo in a referendum in 1970
and approved. The electorate added to the city charter section
810 which provides that if representatives of the city and its
employees do not reach agreement after the report of the fact
finding committee under section 809, the issues upon which
they fail to agree shall be submitted to binding arbitration.”

The scope of bargaining provision in the Vallejo City
Charter in large measure parallels that set out in the Meyers-
Milias-Brown Act (Gov. Code, §§ 3500-3510).* Government
Code section 3504 reads: “The scope of representation shall
include all matters relating to employment conditions and
employer-employee relations, including, but not limited to,
wages, hours and other terms and conditions of employment,
except, however, that the scope of representation shall not
include consideration of the merits, necessity, or organiza-
tion of any service or activity provided by law or executive
order.” Therefore, interpretation of the scope of bargaining
language in the Vallejo charter necessarily bears upon the
mear;ing of the same language in the Meyers-Milias-Brown
Act.

In the instant case, as we have stated, we are called
upon to render a preliminary decision as to the scope
of the arbitration. The arbitration process, however,
is an ongoing one in which normally an arbitrator,
will narrow and define the issues,
rejecting those matters over which he cannot properly
exercise jurisdiction because they fall exclusively
within the rights of management. As Professor Grodin
has observed: ... collective bargaining and issucs arbitra-
tion are together a dynamic process, in which the positions
of the parties and their interaction with the arbitrator is in
a state of constant flux. Proposals get modified and non-

—95—



negotiable positions become negotiable as the parties sort

out their priorities, develop understanding of the implica-
tions of their positions, and perceive altemative solutions
which they may not previously have considered. To deter-
mine what is arbitrable and what is not against this changing
context is a bit like trying a balancing act in the middle of a
rushing torrent.” (Grodin, California Public Employce Bargain-
ing Revisited: The MMB Act in the Appellate Courts (1974)
Cal. Pub. Employee Rel. No. 21, p. 17.)

To a large extent the rendition of the definitions involved
in this case will be welded by the facts developed in arbitration
itself. We put the proposition in these words in Butchers’
Union Local 229 v. Cudahy Packing Co. (1967) 66 Cal.2d
925, 938: “Because arbitration substitutes for economic war-
fare the peaceful adjudication of disputes, and because
controversy takes on ephemeral shapes and unforeseeable
forms, courts do not congeal arbitration provisions into
fixed molds but give them dynamic sweep.” We there-
fore must be careful not to restrict unduly the scope of
the arbitration by an overbroad definition of *“‘merits,
necessity or organization.” Nor does this cautious judicial
approach expose the city to an excessive assertion of the
arbitrators’ jurisdiction; the city council after the rendition of
the award may reject any award that invades its authority
over matters involving “‘merits, necessity or organization”
since the charter itself limits the scope of the arbitration
decision to that which is ‘‘consistent with applicable law.”®

With this caveat in mind, we approach the specific problem
of reconciling the two vague, seemingly overlapping phrases of
the statute: *“wages, hours and working conditions,” which,
broadly read could encompass practically any conceivable
bargaining proposal; and “merits, necessity or organization of
any service” which, expansively interpreted, could swallow
the whole provision for collective negotiation and relegate
determination of all labor issues to the city's discretion.

In attempting to reconcile these provisions, we note that
the phrase “wages, hours and other terms and conditions of
employment” in the MMBA was taken directly from the
National Labor Relations Act’ (hereinafter NLRA). (See
Grodin, Public Employee Bargaining in California: The
Meyers-Milias-Brown Act in the Courts (1972) 23 Hastings
L.J. 719, 749.) The Vallejo charter only slightly changed the
phrasing to “wages, hours and working conditions.” A whole
body of federal law has developed over a period of several
decades interpreting the meaning of the federal act’s “wages,
hours and other terms and conditions of employment.”

In the past we- have frequently referred to such federal
precedent in interpreting parallel language in state labor
legislation. Thus, for example, in England v. Chavez (1972)
8 Cal.3d 572, 576, we determined the reach of the California
Jurisdictional Strike Act in part by reference to judicial
construction of similar language in the National Labor
Relations Act. Similarly, in Petri Cleaners, Inc. v. Auto-
motive Employees, Etc., Local No. 88 (1960) 53 Cal.2d 455,
459, we referred to judicial interpretation of the “interfere
with, restrain and coerce” language in section 8(aX1) and (2)
of the NLRA to aid us in interpreting the meaning of
“interfered with, dominated or controlled” in Labor Code
section 1117.

The origin and meaning of the second phrase — excepting
“merits, necessity or organization” from the scope of
bargaining — cannot claim so rich a background. Apparently
the Legislature included the limiting language not to restrict
bargaining on matters directly affecting employees’ legitimate
interests in wages, hours and working conditions but rather
to forestall any expansion of the language of “‘wages, hours
and working conditions’ to include more general managerial
policy decisions.

Although the NLRA does not contain specific wording
comparable to the ‘“‘merits, necessity or organization’
terminology in the city charter and the state act, the
underlying fear that generated this language — that is, that
wages, hours and working cor.ditions could be expanded
beyond reasonable boundaries to deprive an employer of his
legitimate management prerogatives — lies imbedded in the
federal precedents under the NLRA. As a review of federal
case law in this field demonstrates, the trepidation that the
union would extend its province into matters that should
properly remain in the hands of employers has been
incorporated into the interpretation of the scope of “wages,
hours and terms and conditions of employn'w.nt."3 Thus,
because the federal decisions effectively reflect the same
interests as those that prompted the inclusion of the “merits,
necessity or organization™ bargaining limitation in the charter
provision and state act, the federal precedents provide
reliable if analogous authority on the issue.

The City of Vallejo objects to the use of NLRA prece-
dents because of the alleged differences between employment
relations in the public and private sectors. Although we redog-
nize that there are certain basic differences between employ-
ment in the public and private sectox's,9 the adoption of
legislation providing for public employment negotiation on
wages, hours and working conditions just as in the private
sector demonstrates that the Legislature found public sector
and private sector employment relations sufficiently similar
to warrant similar bargaining provisions.l We therefore con-
clude that the bargaining requirements of the National Labor
Relations Act and cases interpreting them may properly be
referred to for such enlightenment as they may render in our
interpretation of the scope of bargaining under the Vallejo
charter.

We now turn to an analysis of the specific bargaining pro-
posals which are at issue here.

1. Schedule of Hours

The issue of Schedule of Hours by which the union pro-
posed a maximum of 40 hours per week for fire fighters on
8-hour shifts and 56 hours per week for fire fighters on 24-
hour shifts is clearly negotiable and arbitrable despite the
city’s argument that it involves the “organization’ of the fire
service. The Vallejo charter provides explicitly that city em-
ployees shall have the right to bargain on matter of wages,
hours and working conditions; furthermore, working hours
and work days have been held to be bargainable subjects
under the National Labor Relations Act. In Meat Cutters v.
Jewel Tea (1965) 381 U.S. 676, 691 the United States
Supreme Court held that the limitation of butchers’ work
hours to the period of 9 a.m. to 6 p.m. was a mandatory
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subject of bargaining. The city cites no authority to the con-
trary. Accordingly, we conclude that Schedule of Hours is a
negotiable issue.

2. Vacancies and Promotions

The union’s Vacancies and Promotions proposal concerns
fire fighters' job security and opportunities for advancement
and therefore relates to the terms and conditions of their em-
ployment. (Cf. District 50, United Mine Workers, Local
13942 v. N.L.R.B. (4th Cir. 1966) 358 F.2d 234.) Similar
proposals for union hiring hall arrangements have been held
to involve terms and conditions of employment under the
National Labor Relations Act and to constitute mandatory
subjects of bargaining. (N.L.R.B. v. Tom Joyce Floors, Inc.
(9th Cir. 1965) 353 F.2d 768, 771.)

The city contends that this proposal may not apply to
appointment or promotion to the position of deputy fire
chief. Although the Vallejo charter does not contain any
provision for determining the proper bargaining unit, supervi-
sory or managerial employees are routinely excluded from
the bargaining units under the National Labor Relations Act
(N.L.R.B. v. Gold Spot Dairy, Inc. (10th Cir. 1970) 432 F.2d
125; see N.L.R.B. v. Bell Aerospace Co. Div. of Textron, Inc.
(1973) U.S. ___[94 S.Ct. 1757]; by analogy, we
conclude that under the charter the union can claim no right
to bargain as to supcrvisory positions.

We are presented with no facts which disclose whether the
deputy fire chief’s duties are supervisory; his title alone does
not constitute a sufficient basis for excluding him frgm the
bargaining unit. We therefore conclude that this issue should
be submitted to the arbitrators who will hear the facts which
will enable them to determine whether the deputy fire chief’s
duties are indeed supervisory. If so, the union’s Vacancies
and Promotions proposal does not apply to him or his
position because he is not a member of the bargaining unit.

3. Constant Manning Procedure

An examination of this issue illustrates the wisdom of
judicial self-restraint in attempting pre-arbitral definitions of
the scope of arbitration. Apparently the union originally
sought to add one engine company and to increase the per-
sonnel assigned to the existing engine companies. If these
union demands required the building of a new fire house or
the purchase of new equipment, they could very well intrude
upon management’s role of formulating policy. In view of
the union’s counterclaim that such a station and equipment
were necessary for the safety of the men, this issue could
have prescnted a complex problem. But the very flow of the
proceedings washed away these questions because the union
altered its position and accepted the recommendation of the
fact finding committee “that the manning schedule presently
in effect be continued without change during the term of the
new Memorandum of Agreement.”” Hence we do not face
the problem of whether the construction of a new fire house
and the purchase of new cquipment would intrude upon
managerial prerogatives of policy making.

Although the city challenges even the limited status quo
version of the manpower issue, contending that the fact
finding ruling involves the “merits” and “organization” of the
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fire department and is therefore excluded from the scope of
bargaining, we cannot conclude at this stage that the man-
power proposal is necessarily nonarbitrable.

The city argues that manpower level in the fire department
is inevitably a matter of fire prevention policy, and as such
lies solely within the province of management. If the rclevant
evidence demonstrates that the union’s manpower proposal is
indeed directed to the question of maintaining a particular
standard of fire prevention within the community, the city’s
objection would be well taken.

The union asserts, however, that its current manpower
proposal is not directed at general fire prevention policy, but
instead involves a matter of workload and safety for em-
ployees, and accordingly falls within the scope of negotiation
and arbitration. Because the tasks involved in fighting a fire
cannot be reduced, the union argues that the number of
persons manning the fire truck or comprising the engine com-
pany fixes and determines the amount of work each fire
fighter must perform. Moreover, because of the hazardous
nature of the job, the union also claims that the number of
persons available to fight the fire directly affects the safety
of each fire fighter.

Insofar as the manning proposal at issue does in fact relate
to the questions of employee workload and safety, decisions
under the National Labor Relations Act fully support the
union’s conterition that the proposal is arbitrable. First, the
federal authorities uniformly recognize “workload”!! issues as
mandatory subjects of bargaining whose determination may
not be reserved to the sole discretion of the employer. (See,
e.g:, Gallencamp Stores Co. v. N.L.R.B. (9th Cir. 1968) 402
F.2d 525, 529, fn. 4.) Thus, for example, in Beacon Piece
Dyeing & Finishing Co., Inc. (1958) 121 N.L.R.B. 953, 954,
956, the National Labor Relations Board held that an
employer could not unilaterally increase an employee’s work-
load by assigning to him the operation of an extra machine.
Similarly, the cqurts have recognized rules and practices
affecting employee safety as mandatory subjects of bargaining
since they indirectly concern the terms and conditions of his
employment. (N.L.R.B. v. Gulf Power Company (5th Cir.
1967) 384 F.2d 822.)

Moreover, a recent California public employment case, Los
Angeles County Employees Assn. Local 660 v. County of Los
Angeles (1973) 33 Cal. App.3d 1, affords additional support
for the union’s position. In interpreting the scope of
bargaining language in the Meyers-Milias-Brown Act - language
which, as pointed out earlier, largely parallels the scope of
negotiation provision under the Vallejo City Charter -- the
Los Angeles County Employees court held that the county
was required to negotiate with the union with respect to the
size of the caseloads carried by social service eligibility
workers. Because the caseload, i.e., “workload,” of the social
workers effectively determined the number of these workers
needed to service the recipients of aid, bargaining over the
size of caseloads in Los Angeles County Employees was in
reality comparable to bargaining over “manning” levels.!? In
the case before us, the union claims that the fire fighters, like
the Los Angeles social workers, are essentially demanding a
particular workload but have framed their demand in terms of
“manning,” that is the number of people available to fight
each fire.



Given the parties’ divergent characterizations of the instant
manpower proposal, either one of which may well be accurate,
we believe the proper course must be to submit the issue to
the arbitrators so that a factual record may be established.
The nature of the evidence presented to the arbitrators
should largely disclose whether the manpower issue
primarily involves the workload and safety of the men
(**wages, hours and working conditions’) or the policy of
fire prevention of the city (“‘merits, necessity or organization
of any governmental scrvice’”). On the basis of such a record,
the arbitrators can properly determine in the first instance
whether or not, and to what extent, the present manpower
proposal is arbitrable.

Furthermore, the parties themselves, or the arbitrators, in
the ongoing process of arbitration, might suggest alternative
solutions for the manpower problem that might remove or
transform the issue. Indeed, the union in the instant case has
already abandoned one position and assumed another. These
are the elements and considerations that argue against prelim-
inary court rulings that would dam up the stream of
arbitration by premature limitations upon the process,
thwarting its potential destination of the resolution of the
the issues. Hence we hold that the charter provision as to
“merits, necessity or organization)’ of the service does not at
this time preclude the arbitration of the union proposal that
the manning schedule presently in effect be continued for the
term of the new agreement.

4. Personnel Reduction

Finally, the union advanced a Personnel Reduction proposal
which would require that the city bargain with the union with
respect to any decision to reduce the number of fire fighters.
Under the proposal, any reduction would be on a least-
senority basis, and no new employees could be hired until all
those laid off were given an opportunity to retun. The city
objects to that part of the proposal requiring bargaining on a
decision to reduce personnel and contends that any such
matter is not negotiable because it involves the merits,
necessity or organization of the fire fighting service.

A reduction of the entire fire fighting force based on the
city’s decision that as a matter of policy of fire prevention
the force was too large would not be arbitrable in that it is
an issue involving the organization of the service.

Thus cases under the NLRA indicate that an employer has
the right unilaterally to decide that a layoff is necessary,
although it must bargain about such matters as the timing of
layoffs and the number and identity of the employees
affected. (N.L.R.B. v. United Nuclear Corporation (10th Cir.
1967) 381 F. 2d 972.) In some situations, such as that in
which a layoff results from a decision to subcontract out
bargagning unit work, the decision to subcontract and lay off
employees is subject to bargaining. (Fibreboard Corp. v.
Labor Board (1964) 379 U.S. 203.) The fact, however, that
the decision to lay off results in termination of one or more
individuals’ employment is not ‘alone sufficient to render the
decision itself a subject of bargaining. (N.L.R.B. v. Dixie Ohio
Express Co. (6th Cir. 1969) 409 F.2d 10.)

On the other hand, because of the nature of fire fighting, a
reduction of personnel may affect the fire fighters’ working
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conditions by increasing their workload and endangering their
safety in the same way that general manning provisions

affect workload and safety. To the extent, therefore, that
the decision to lay off some employees affects the workload

- and safety of the remaining workers, it is subject to bargaining

and arbitration for the same reasons indicated in the prior
discussion of the manning proposal.

Our conclusion that the issues of Personnel Reduction,
Vacancies and Promotions, Schedule of Hours and Constant
Manning Procedure, except as limited above, involve the
wages, hours or working conditions of fire fighters and are
negotiable requires in the context of this suit that the City of
Vallejo submit these issues to arbitration. We in no way
evaluate the merit of the union proposals, but hold only that
under the Vallejo charter they are arbitrable.

Such a result comports with the strong public policy in
California favoring peaceful resolution of employment disputes
by means of arbitration. We have declared that state
policy in California “favors arbitration provisions in
collective bargaining agreements and recognizes the important
part they play in helping to promote industrial stabilization.”
(Posner V. Grunwald-Marx, Inc. (1961) 56 Cal.2d 169, 180.)
In this case the voters of the City of Vallejo similarly declared
that they consider arbitration to be the most appropriate
means of resolving labor disputes. Through section 810 the
citizens of Vallejo delegated to a board of arbitrators the
power to render a final and binding decision in labor disputes
“to the extent permitted by law" after considering “‘all
factors relevant to the issues from the standpoint of both the
employer and the employee, including the City’s financial
condition.”!

At the same time Vallejo voters provided that any em-
ployee who participated in a strike against the city should be
automatically terminated. (§ 810.) Thus, the employee’s
quid pro quo for this no-strike provision consisted of the
arbitrability of all disputes (see Boys Market v. Clerks Union
(1970) 398 U.S. 235); the arbitration and no-strike provisions
were interdependent. Any interpretation of the Vallejo char-
ter which improperly failed to require arbitration on the full
range of negotiable issues would not only erroneously curtail
arbitration but would invite the very labor strife which the
charter provisions seek to prevent.

For the foregoing reasons we dispose of the issues as
follows: (1) The Schedule of Hours proposal must be sub-
mitted to arbitration in full. (2) The proposal as to
Vacancies and Promotions is arbitrable. The arbitrators shall
additionally hear the facts to determine whether the position
of deputy fire chief is a supervisory one and thus excluded
from the bargaining unit. If so, the Vacancies and
Promotions proposal cannot apply to the deputy fire chief
position. (3) The proposal that the manning schedule
presently in effect be continued without changes during the
term of the new agreement is arbitrable to the extent that it
affects the working conditions and safety of the employees.
(4) As to Personnel Reduction the proposal to reduce per-
sonnel is arbitrable only insofar as it affects the working
conditions and safety of the remaining employees. Matters of
seniority and reinstatement included in the Personnel
Reduction proposal are arbitrable.



We affirm the judgment as herein modified and remand
the case to the superior court with directions to issue a writ
of mandamus requiring the City of Vallejo to proceed to
arbitrate the issues of ‘“Reduction of Personnel,” “Vacancies
and Promotions,” “Schedule of Hours,” and “Constant
Manning Procedure” in accordance with this opinion. Each
party shall bear its own costs on appeal.

TOBRINER, I.

WE CONCUR:

WRIGHT, C.J.
McCOMSB, 1.
MOSK, J.
BURKE, J.
SULLIVAN, J.
CLARK, J.

'The court rcjected the union’s contention that the Cali
fornia Arbitration Act, Code of Civil Procedure section
1280, et scq., applied to this dispute, holding that it had
no jurisdiction under the arbitration act and could not issue
an order to arbitrate. The court upheld the writ of mandate
to compel the city to arbitrate, however, because the union
had no other plain, speedy and adequate remedy. Since the
union did not initially seek an order to arbitrate und®r section
1281.2 of the act, but proceeded in the superior court with a
petition for writ of mandate, we need not resolve the issue of
the applicability of the California Arbitration Act.

2Section 809 provides: “Consistent with applicable law,
the City Council shall by ordinance provide a system of
collective negotiating to include:

‘“a. It shall be the right of City employees individually
or collectively to negotiate on matters of wages, hours, and
working conditions, but not on matters involving the merits,
necessity, or organization of any service or activity provided
by law, or on any matter arising out of Sections 803(n) or
803(0) of this Charter.

“b. The City Council shall direct the City Manager and/
or his designated representative(s) to negotiate in good faith
with recognized employee organizations.

“c. Agreements reached between City representatives
authorized in (b) above and the representatives of recognized
tmployec organizations shall be submitted in writing to the
City Council for its ap proval, modification, or rejection.

“d. There shall be established a timetable for the total
process of collective negotiations, including mediation and
fact finding, as herein provided, which will, if successful,
assure a final agreement betwecn the parties no less than 45
days before the end of the current fiscal year.

.

c. If, after a period of time to be sct forth in the ordi-
fance, no agrecment can be rcached between City represent-
atives authorized in (b) above and the representatives of
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recognized employee organizations or if the City Council re-
fuses to ratify the agreement arrived at or modifies such agree-
ment in any manner unacceptable to said employee orga-
nizations, the parties shall request the State Conciliation
Service, or other available impartial third-party mediation

service mutually acceptable to the parties, to provide a medi-
ator in accordance with its usual procedures.

“f. If no agreement betwecn the parties has been
reached within 10 days after the date for start of mediation,
a fact-finding committee of three shall be appointed to deal
with the disputed issues. One member of the fact-finding
committee shall be appointed by the City Council, one
member shall be appointed by the recognized employee
organization, and those two appointed shall name a third,
who shall be the chairman. If they are unable to agree upon
a third, they shall select the third member from a list of five
names to be provided by the State Conciliation service. The
fact-finding committee shall make public its report, with
recommendations, within 30 days. The Council shall then
promptly consider and act upon the report.”

3Section 810 provides: ‘“Consistent with applicable law,
the ordinance adopted by the Council under Section 809
shall in addition include a requirement that if the parties do
not reach agreement within 10 days after the report and
recommendations of the fact-finding committee, the issues
shall be submitted to arbitration. The Board of Arbitrators
shall be composed of three persons; one appointed by the
City Council, one appointed by the recognized employee
organization, and those two appointed shall appoint a third,
who shall be chairman. If they are unable to agree upon a
third, they shall select the third member from a list of five
names to be provided by the State Conciliation Service. No
member of the fact-finding committee shall be a member of
the Board of Arbitrators. The arbitrators shall consider all
factors relevant to the issues from the standpoint of both the
employer and the employee, including the City’s financial
condition. To the extent permitted by law, the decision of
a majority of the Board of Arbitrators shall be final and
binding upon the partics. The cost of arbitration shall be
bome equally by all parties. -

“The Council shall also provide in said ordinance that
any employee who fails to report for work without good and
just cause during negotiations or who participates in strike
against the City of Vallejo will be considered to have
terminated his employment with the City, and the Council
shall have no power to provide, by reinstatement or other-
wise, for the return or reentry of said employee into the City
service except as a ncw employee who is employed in accord-
ance with the regular employment practices of the City in
effect for the particular position of employment.”

“The Meyers-Milias-Brown Act [hereinafter MMBA]
applies to all local government employees in California. It
provides for negotiation (“meet and confer”) and mediation
but not fact-finding or binding arbitration. (Gov. Code,

§ 3505 and 3505.2.)



$The meaning of the scope of bargaining language in the
Vallejo charter does not differ from the meaning of such
language in the MMBA because of the existence of dispute
resolution provisions in the charter not present in the MMBA.
The essential difference between the bargaining rights
afforded Vallejo employeces and those afforded local govern-
ment employces in general under the MMBA relates only to
the remedies available when negotiation breaks down and not
to the scope of negotiation required.

The charter provides that “[i] t shall be the right of City
employees . . . to negotiate on matters of wages, hours and
working conditions, but not on matters involving the merits,
necessity, or organization of any service or activity. . ..”
(Emphasis added.) If no agreement is reached on fhese
matrers, they must be submitted to mediation, then fact-
finding, then arbitration. The matters which are submitted to
the three levels of dispute resolution are those upon which
the parties negotiate but do not reach agreement. There is
nothing in either section 809 or 810 which can be interpreted
to exclude any matters which are subject to negotiation from
subsequent submission to mediation, fact-finding and
arbitration. Therefore interpretation of the scope of
negotiation under the Vallejo charter is necessarily an
interpretation of the scope of arbitration.

SCalifornia authorities establish that after an arbitration
decision has been rendered, judicial review is available to
determine whether the arbitrators have exceeded their powers.
(See, e.g., Morris v. Zuckerman (1968) 69 Cal.2d 686, 691;
National Indemnity Co. v. Superior Court (1972) 27 Cal.App.
3d 345, 349; Firestone Tire & Rubber Co. v. United Rubber
Workers (1959) 168 Cal. App.2d 444, 449; Flores v. Borman
(1955) 130 Cal.App.2d 282, 287; Drake v._Steen (1953) 116
Cal. App.2d 779, 785.)

"The NLRA provides that ‘“‘to bargain colleotively is . . . to
meet at reasonable times and confer in good faith with respect
to wages, hours, and other terms and conditions of employ-
ment. . .” (29 U.S.C. 158(d)).

8 Thus federal cases have held an employer need not
bargain about a decision to shut down one of its plants for
economic reasons (N.L.R.B. v. Royal Plating & Polishing Co.
(3d Cir. 1965) 350 F.2d 191), nor about a decision based on
economic considerations alone to terminate its business and
reinvest its capital in a different enterprise in another location'
as a minority partner (N.L.R.B. v. Transmarine Navigation
Corp. (9th Cir. 1967) 380 F.2d 933). Furthermore, a
decision to relocate the employer’s plant to another location
for cconomic reasons has been held “clearly within the realm
of managerial discretion” and not subject to bargaining on
the union’s demand (N.L.R.B. v. Rapid Bindery, Inc. (2d Cir.
1961) 293 F.2d 170, 176).

?See generally Shaw & Clark, Practical Differences Between
Public & Private Sector Collective Bargaining (1972) 19 U.C.
L.A.L Rev. 867; Wcllingtdn & Winter, The Limits of Collec-
tive Burgaining in Public Employment (1969) 78 Yale L.J.
1107; Report of thc Western Assembly on Collective

Bargaining in American Government (1972) pp. 4-5; Project:
Collective Bargaining and Politics in Public Employment
(1972) 19 U.C.L.A.L.Rev. 887.

107pe Assembly Advisory Council on Public Employce
Relations reached the same conclusion after studying
arguments of alleged differences between the public and
privatc sectors. (Final Rep., p. 139, March 15, 1973))
Furthermore, we applied private sector precedent in
interpreting another aspect of the MMBA in Social Workers’
Union, Local 535 v. Alameda Welfare Dept. (1974) 11 Cal.
3d 382.

1n the private sector employees rarely seek higher
“‘manning” levels but instead usually frame similar demands ir
terms of reducing “workload.” In one case, however, a union
did phrase its proposal in “manning” terms, demanding an
increase in the number of employees assigned to operate a
specific 10-inch mill. The National Labor Relations Board
found the proposal to constitute a mandatory subject of
bargaining. (Timken Roller Bearing Co. (1946) 70 N.L.R.B.
500, 504-505, revd. on other grounds /6th Cir. 1947) 161
F.2d 949.)

27he city argues that the Los Angeles County Employees
case is distinguishable from the instant matter begause it only
concerned the “‘negotiability’’ of the caseload issue and not
its “arbitrability.”” As noted above (see fn. 5, supra), how-
ever, under the charter provision at issue in this case, the
scope of negotiation and the scope of arbitration are identical

13 An hmicus has contended that the disputed issues are
not arbitrable because submission of them to arbitration
constitutes an unconstitutional delegation of legislative power.
Arbitration of public employment disputes has been held
constitutional by state supreme courts in State v. City of
Laramie (Wyo. 1968) 437 P.2d 295 and City of Warwick v.
Warwick Regular Firemen’s Ass’n (R.1. 1969) 106 R.I. 109,
256 A.2d 206.

To the extent that the arbitrators do not proceed beyond
the provisions of the Vallejo charter there is no unlawful
delegation of legislative power.
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Supreme Court: Agreements Are._ Binding Under MMB

IN THE SUPREME COURT OF THE STATE OF CALIFORNIA,
IN BANK

GLENDALE CITY EMPLOYEES ASSOCIATION, INC,, et al,,
Plaintiffs and Appellants,

V.

CITY OF GLENDALE et al., Defendants and Appellants.

L.A. 30357
(Super. Ct. No. 988 944)
Filed: October 3, 1975

With the enactment of the George Brown Act (Stats. 1961,
ch. 1964) in 1961, California became one of the first states
to recognize the right of government employees to organize
collectively and to confer with management as to thc terms
and conditions of their employment. Proceeding beyond that
act the Meyers-Milias-Brown Act (Stats. 1968, ch. 1390)
authorized labor and management representatives not only to
confer but to enter into written agreements for presentation
to the governing body of a municipal government or other
local agency.! The present case raises amcag other issues
which we shall discuss the fundamental question unanswered
by the literal text of these statutes:. whether an agreement
entered .nto under the Meyers-Milias-Brovn Act, once ap-
proved by the governing board of the local entities, binds the
public employer and the public employee organization. We
conclude that the Legislature intended that such an under-
standing, once ratified, is indeed binding upon the parties.

1. Statement of facts.

Pursuant to the Meyers-Milias-Brown Act, negotiators for
plaintiff Glendale City Employec.’ Association, Inc., the de-
signated representative for the city employees, met with
Charles Briley, the assistant city manszger, to discuss employee
salaries for the 1970-1971 fiscal year. The parties negotiated
a memorandum of understanding, which they presented to
the city council. On June 9, 1970, the council passed a mo-
tion approving the memorandum. The memorandum of un-
derstanding provides for a cost of living adjustment, sick leave,
incentive pay, and a salary survey; the only matter that re-
mains at issue is the survey provision.

The survey provision rcads as follows: ‘The parties hereto
will conduct a joint salary survey and using as guide lines data
secured from the following jurisdictions, Burbank, Pasadena,
Santa Monica, Long Beach, Anaheim, Santa Ana, Los Angeles
City and Los Angeles County. The intent of the survey will



be to place Glendale salaries in an above average position
with reference to the jurisdictions compared with proper con-
sideration given to internal alignments and traditional relation-
ships. The data used will be that data available to us and in-
tended for use in fiscal year 1970-71. Adjustments which it
is agreed shall be made will have an effective date of October
1, 1970. It is intended that comparisons will be made on a
classification basis and not title only, and that the classifica-
tions shall be determined by professional judgment of the
highest qualified personnel people with whom we would con-
fer in the jurisdictions with which we will compare.” (Em-
phasis added.)

The city conducted the survey. Consistent with past prac-
tice, the city organized the data by preparing bar graphs
comparing Glendale salaries with the surveyed jurisdiction.
Although the graphs show the entire salary range for each job
classification, the parties are primarily concerned with the
salaries paid employees in the top (5th or E) step of each
salary range since a majority of Glendale employees are at
that level. ’

By viewing the bar graphs, the city manager could obtain
a rough idea of how Glendale salaries at each step compared
with salaries paid in surveyed jurisdictions. On this basis the
city manager, in September of 1970, prepared a draft salary
ordinance. Plaintiff association, using the survey date, com-
puted the arithmetic average of salaries from the surveyed
jurisdictions for the top step of each job classification, and
discovered that in many instances the salary proposed in the
draft ordinance was below this average. Over the objection
of the association the city council, on October 1, 1970, en-
acted the ordinance (Salary Ordinance No. 3936) recommend-
ed by the city manager.

On behalf of the class of city employees, plaintiff associa-
tion and certain of its members filed the instant suit against
the City of Glendale and its councilmen. Upholding the bind-
ing nature of the memorandum of understanding, the trial
court admitted parol testimony of the negotiators to aid in
the interpretation of its provisions. On the basis of that testi-
mony, the court concluded that the city must compute the
arithmetic (mean) average of the salaries paid employees in
the highest step of each comparabtle classification in the sur-
veyed jurisdictions, and must pav Glendale employees in the
fifth step of each classification a salary equal to the average
from the surveyed jurisdiction, plus one cent. Salaries of
workers in the lower steps would be determined by the exist-
ing ratio of such salaries to step E salaries, thus preserving
“internal alignments™ as required by the memorandum.3

The court concluded that Salary Ordinance No. 3936 did
not meet these criteria, and that the failure of the city to
pay salaries in excess of the arithmetic average of surveyed
jurisdictions constituted an abuse of discretion and a breach
both of the memorandum of understanding and of the city’s
duty under the Meyers-Milias-Brown Act. Finally, the court
concluded that since plaintiffs had no adequate remedy at
law, mandamus should issue to compel defendants to com-
pute and pay compensation to city employees in accord with
the formula set out in the court’s findings and conclusions.
The court directed that 25 percent of all retroactive salaries
and wages recovered should be payable to plaintiffs’ counsel
as attorneys’ fecs.

Defendants appealed. They contend that the memorandum
of understanding was not binding, that the trial court crred
in its interpretation of the memorandum, and that in any
event the memorandum cannot be enforced by writ of manda-
mus. Defendants also argue that the present suit is not a
proper class action, and that relief is barred by plaintiff’s fail-
ure to exhaust administrative remedies. Plaintiffs filed a
cross-appeal which raises a single limited issue; plaintifis main-
tain that whenever an employee’s salary must be increased to
bring it into line with the survey, it should be increased not
only to a figure one cent above average, but to a figure lying
on a higher salary range.

2. The memorandum of understanding, once approved by tke
city council, is binding upon the parties.

The Meyers-Milias-Brown Act, as set forth in Government
Code section 3505.1, provides that after negotiations *‘If
agreement is reached by the representatives of the public
agency and a recognized employee organization . . . they shall
jointly prepare a written memorandum of such understanding,
which shall not be binding, and present it to the governing
body or its statutory representative for determination.”* As
we shall explain once the governmental body votes to accept
the memorandum, it becomes a binding agreement.

The historical progression in the legislative enactments
began with the George Brown Act.’ That act sought in gen-
eral to promote “the improvement of personnel management
and employer-employee relations . . . through the establish-
ment of uniform and orderly methods of communication be-
tween employees and the public agencies by which they are
employed.” (Stats. 1961, ch. 1464, p. 4141.) It provided,
in former section 35085, that “The governing body of a public
agency [or its representatives] shall meet and confer with rep-
resentatives of employee organizations upon request, and shall
consider as fully as it deems reasonable such presentations as
are made by the employee organization on behalf of its mem-
bers prior to arriving at a determination of policy or course
of action.” (Stats. 1961, ch. 1964, p. 4142.)°

During the years following enactment of the George Brown
Act public employee unions continued to grow in size’ and
to press their claims that public employees should ¢njoy the
same bargaining rights as private employees so long as such
rights did not conflict with the public service.® The George
Brown Act, originally a pioneering picce of legislation, pro-
vided only that management representatives should listen to
and discuss the demands of the unions. Apparently the fail-
ure of that act to resolve the continual controversy between
the growing public emplcyees’ organizations and their em-
ployers led to further legislative inquiry. Moreover, subse-
quent enactments of other states, which granted public em-
ployees far more extensive bargaining rights,9 further exposed
the limitations of the George Brown Act.

Cognizant of this tum of events the Legislature in 1968
enacted the Meyers-Milias-Brown Act.’® Expressly intending
the new law to strengthen employer-employee communica-
tion, the Legislature provided for *“a reasonable method of
resolving disputes regarding wages, hours, and other terms and
conditions of employment.” (Gov. Code, § 3500.) The pub-
lic agency must not only listen to presentations, but “‘meet
and confer in good faith” (Gov. Code, § 3505), a phrase



statutorily defined to include a free exchange of information,
opinions and proposals, with the objective of reaching “agree-
ment on matters within the scope of representation prior to
the adoption by the public agency of its final budget for the
ensuing year.” (/bid.) Section 3505.1, quoted earlier, pro-
vides that if agreement is reached it should be reduced to
writing and presented to the governing body of the agency for
determination. This statutory structure necessarily implies
that an agreement, once approved by the agency, will be
binding. The very alternative prescribed by the statute —
that the memorandum “‘shall not be binding” except upon
prescntation * to the governing body or its statutory repre-
sentative for determination,” — manifests that favorable “de-
termination” cngenders a binding agreement.

Why negotiate an agreement if either party can disregard
its provisions? What point would there be in reducirg it to
writing, if the terms of the contract were of no legal con-
sequence? Why submit the agreement to the governing body

" for determination, if its approval were without significance?
What integrity would be left in government if government it-
self could attack the integrity of its own agreement? The
procedure established by the act would be meaningless if the
end-product, a labor-management agreement ratified by the
governing body of the agency, were a document that was it-
self meaningless.

The Legislature designed the act, moreover, for the pur-
pose of resolving labor disputes. (See Gov. Code, § 3500.)
But a statute which encouraged the negotiation of agree-
ments, yet permitted the parties to retract their concessions
and repudiate their promises whenever they choose, would
impede effective bargaining. Any concession by a party from
a previously held position would be disastrous to that party
if the mutual agreement thereby achieved could be repudi-
ated by the opposing party. Successful bargaining rests upon
the sanctity and legal viability of the given word.

In applying the Meyers-Milias-Brown Act, “the courts have
uniformly held that a memorandum of understanding, once
adopted by the governing body of a public agency, becomes
a binding agreement.” (Grodin, Public Employee Bargaining
in California: The Meyers-Milias-Brown Act in the Courts
(1972) 23 Hastings L.J. 719, 756.)'! The leading decision,
however, is one which although decided in 1970 arose under
the earlier George Brown Act, East Bay Mun. Employees
Union v. County of Alameda, supra, 3 Cal.App.3d 578.
Settling a strike by county hospital employees, Alameda
County agreed to reinstate the strikers without loss of any
benefits previously earned by those employees. Upon rein-
statement, however, the county classified the strikers as new
employees, with resultant loss of seniority, vacation, sick
leave, retirement and other benefits.

Reversing a trial court ruling which declined to enforce
the agrecinent, the Court of Appeal through Justice Wake-
field Taylor stated that the George Brown Act ‘“‘required the
public agency to meet and confer and listen. . . . [T]he
modern view of statutory provisions similar to the Brown
Act is that when a public employer engages in such meetings
with the representatives of the public employee organization,
any agreement that the public agency is authorized to make
and, in fact, does enter into, should be held valid and binding
as to all parties.” (3 Cal.App.3d 578, 584.) If, under the

more limited provisions of the George Brown Act, which docs
not specifically refer to an “agreement reached by the repre-
sentatives of the public agency and a recognized employer
organization,” nevertheless the negotiation and agreement by
such parties are ‘“valid and binding,”” we conclude a fortiori
that the memorandum of understanding reached under the
broader Meyers-Milias-Brown Act is indubitabiy binding.

3. The city has failed to comply with the terms of the

memorandum of understanding.

Defendants challenge the trial court’s finding that the city
did not comply with the terms of the agreement. We have

pointed out that the trial judge found the agreement uncer-
tain in meaning and admitted parol evidence to aid in its con-
struction. Defendants do not contend that the evidence re-
ceived was inadmissible under the parol evidence rule,12 nor
that the evidence so admitted does not support the findings
and conclusions of the trial court. Instead, the defendants
argue first, that the city singularly enjoys a unilateral right to
insist upon any reasonable interpretation of the agreement
that it chooses, and second, that the agreement can properly
be interpreted to require only the taking of a salary survey,
leaving the fixing of salary ranges to later administrative
determination.

The city’s claim to a unilateral right to interpret the
memorandum rests upon numerous cases holding that a city
wage ordinance will not be held to conflict with charter pro-
visions requiring payment of prevailing wages unless the city’s
action is “so palpably unreasonable and arbitrary as to indi-
cate an abuse of discretion as a matter of law.” (Sanders v.
City of Los Angeles (1970) 3 Cal.3d 252, 261; Walker v.
County of Los Angeles (1961) 55 Cal.2d 626, 639; City &
County of San Francisco v. Boyd (1943) 22 Cal. 2d 685,
690.)l 3 The city seeks to apply this doctrine to the present
case; it argues that in enacting Salary Ordinance No. 3936 it
attempted to comply with its duty under the memorandum,
and that this ordinance cannot be set aside unless it is
fraudulent or palpably unreasonable.

This argument, however, misses the point; the issue here is
not the validity of Ordinance No. 3936, but the sufficiency
of that orainance to fulfill the city’s duty under the memo-
randum. Although the cited cases recognize the broad discre-
tion of a city in interpreting its respective charter’s prevailing
wage provisions, and although defendant city here would
analogize the instant issue with such.a prevailing wage case,
defendant’s position founders on the rock of the bilateral
nature of the instant memorandum of understanding. Ve do
not probe the city’s interpretation and application of a pre-
vailing wage ordinance or even an alleged abuse of discretion
by the city in so applying it; we deal here with a mutually
agreed covenant, a labor management contract. We know of
no case that holds that one party can impose his own inter-
pretation upon a two-party labor-management contract.

In pre-Wagner Act days some courts considered collective
bargaining agreements to be merely statements of intention or
unilateral memoranda. (See Chamberlain, Collective Bargaining
and the Concept of Contract (1948) 48 Colum.L.Rev. 829,
832; Annot. (1935) 95 A.L.R. 10, 34-37.) But all modern
California decisions treat labor-management agreements
whether in public employment14 or private! Sas enforceable



contracts (see Lab. Code, § 1126) which should be inter-
preted to execute the mutual intent and purpose of the
parties. ~

This principle applies as much to agreements between
government employees and their employers as to private col-
lective bargaining agreements. Agreements reached under
the Meyers-Milias-Brown Act, like their private counterparts,
are the product of negotiation and concession; they can serve
as effective instruments for the promotion of good labor-
management relations only if interpreted and performed in a
manner consistent with the cbjectives and expectations of the
parties.

The city raises many other objections to the trial court’s
interpretation of the agreement: it contends that the memo-
randum gave the council discretion to choose whether to im-
plement the survey findings; that the memorandum is but an
agreement to agree in the future concerning new salary
ranges; that the term “average salaries’’ in the memorandum
does not mean an aritametic average but refers to the city’s
practice of using bar graphs to visualize an average salary lev-
el; that the phrase “proper consideration [for] internal align-
ments and traditional relationships’ in the memorandum
authorizes the city to use such alignments and relationships
to justify payment of below average salaries.

All the above contentions violate the established rule
that if the construction of a document turns on the resolu-
tion of conflicting extrinsic evidence, the trial court’s inter-
pretation will be followed if supported by substantial evi-
dence. (See 6 Witkin, Cal. Procedure (2d ed. 1971) pp.
4248-4249 and cases there cited.) In light of this rule, de-
fendants, in order to overturn the trial court’s interpretation,
must demonstrate either that the extrinsic evidence on which
the court relied conflicts with any interpretation to which
the instrument is reasonably susceptible (Pacific Gas & E. Co.
v. G. V. Thoinas Drayage etc. Co., supra, 69 Cal.2d 33, 40)
or that such evidence does not provide substantial support
for the court’s interpretation. But defendants present neither
contention. Their arguments, based upon an interpretation of
the memorandum on its face without reference to the extrin-
sic evidence or the trial court’s findings, pose no issue
cognizable within the scope of our appellate review.

4. Plaintiff union may maintain this action on behalf of
the Glendale city employees; allegations that this suit is a
class action are superfluous and do not affect the validity of
the judgment.

Plaintiffs’ complaint alleges, and the court found, that
plaintiffs filed suit on behalf of the class of city employees.
Defendants argue that plaintiffs failed to provide adequate
notice to the members of the class;18 plaintiffs respnnd that
defendants first raised this issue on appeal. Plaintiffs’ class
allegations, however, are superfluous; plaintiff association, as
the recognized representative of city employees, may sue in
its own name to enforce the memorandum of understanding.
(See Professional Fire Fighters, Inc. v. City of Los Angeles
(1963) 60 Cal.2d 276, 283-284.) Since the class action for-
mat adds nothing to the rights or liabilities of the parties,19
the issue of noti¢e to the members of the class is immaterial.

The instant case in this respect closely resembles Daniels v.
Sanitarium Assn., Inc. (1963) 59 Cal.2d 602, in which we

first confirmed the right of a union to sue as a legal entity.
In Daniels, the union vice-president sued as a “representative”

‘of the union; we held that the suit should have been filed by

the union directly. We stated, however, that ‘“we do not
believe the form in which the action is brought should be cru-
cial. Here Daniels sued ‘in a representative capacity for and
on behalf of the union.... But the union, as we have
pointed out, may sue as an entity for the wrong done to it-
self; such an action is not a class action but a dircct one by
the union. Hence the better and simplest form of procedure
would be the suit in the name of the union as such. Since
the matter is procedural only, however, we have considered,
and sustained, the instant complaint as one brought by the
union as an entity.” (59 Cal.2d at pp. 608-609.)

In accord with Daniels, we conclude that the unnecessary
allegations and findings that the suit is a class action do not
detract from the merits of plaintiff association’s suit as the
recognized representative of the city employees. “Super-
fluidity does not vitiate.” (Civ. Code, § 3537.)

S. Plaintiffs’ action is not barred for failure to exhaust
administrative remedies.

Defendants contend that this suit is barred by plaintiffs’
failure to exhaust administrative remedies. Defendants refer
to the grievance procedure established by Ordinance No.
3830, enacted in 1968. Section 9 o1 this ordinance provides
that an aggrieved employee, whose dispute relates to “the in-
terpretation or application of this Ordinance, an ordinance
resulting from a memorandum of understanding, or of rules
or regulations governing personnel practices or working con-
ditions” should first consult informally with his supervisor.
If that consultation does not resolve the dispute, the em-
ployee may file a grievance form with the supervisor, who
must enter his decision and reasons and return the form to
the employee. If dissatisfied with the supervisor’s response,
the employee may forward the form to the division head; if
dissatisfied with the division head’s response, he may forward
the form to the city manager, whose decision is final. Plain-
tiffs did not follow this procedure before instituting the
present action.

The requirement of exhaustion of administrative remedies
does not apply if the ;emedy is inadequate. (Ogo Associates
v. City of Torrance (1974) 37 Cal.App.3d 830,834; Diaz v.
Quitoriano (1969) 268 Cal. App.2d 807, 812; Comment,
Exhaustion of Administrative Remedies in California (1968)
56 Cal.L.Rev. 1061, 1079-1080.) The city’s grievance pro-
cedure is inadequate to the resolution of the present contro-
versy in two respects.

First, the pertinent portion of Ordinance No. 3830 pro-
vides only for settlement of disputes relating to the “interpre-
tation or application of . . . an ordinance resulting from a
memorandum of understanding.” (Emphasis added.) The
crucial threshold issue in the present controversy — whether
the ratified memorandum of understanding itself is binding
upon the parties — does not involve an “ordinance” and
hence does not fall within the scope of grievance resolution.

Second, the city’s procedure is tailored for the settlement
of minor individual grievances. A procedurc which provides
merely for the submission of a grievance form, without the



taking of testimony, the submission of legal briefs, or resolu-
tion by an impartial finder of fact is manifestly inadequate
to handle disputes of the crucial and complex nature of the
instant case, which turns on the effect of the underlying
memorandum of understanding itself. (Cf. Martino v. Con-
cord Community Hosp. Dist. (1965) 233 Cal.App.2d 51, 57.)

6. Mandamus lies to enforce the memorandum of under-
standing.

The usual remedy for failurc of an employer to pay
wages owing to an employee is an action for breach of
contract; if that remedy is adequate, mandate will not lie.
(See Elevator Operators etc. Union v. Newman (1947) 30
Cal.2d 799,808 and cases there cited.) But often the pay-
ment of the wages of a public employee requires certain pre-
liminary steps by public officials; in such instances, the
action in contract is inadequate and mandate is the appropri-
ate remedy. (See Tevis v. City & County of San Francisco
(1954) 43 Cal.2d 190 (mandate to compel officials to
approve payroll); Ross v. Board of Education (1912) 18 Cal.
App.222 (mandate to compel officials to approve payment);
cf. Flora Crane Service, Inc. v. Ross (1964) 61 Cal.2d 199
(mandate to compel controller to certify that funds have
been appropriated).) The superior court in the present case
concluded that since “enforcement of the rights of [plain-
tiffs] requires obtaining the official cooperation necessary to
implement the application of the formula agreed upon in the
Memorandum of Understanding. . . . [Plaintiffs] do not
have a speedy or adequate remedy at law to prevent the de-
privation of their rights other than by mandamus.”2°

Although defendants do not challenge the court’s conclu-
sion that plaintiffs have no other adequate remedy, they
nonetheless urge that the remedy of mandamus is not avail-
able. Defendants contend that the adoption of a salary ordi-
nance constitutes a legislative act within the discretion of the
city council, and that mandamus will not issue to compel
action lying within the scope of agency or official discretion,
or to compel performance of a legislative act.2!

Defendants’ contention rests upon the mistaken impression
that the trial court mandated the enactment of a new salary
ordinance. The trial court’s judgment, however, proceeded
upon the theory that the council’s approval of the memoran-
dum of understanding in itself constituted the legislative act
that fixed employee salaries in accord with that understand-
ing. The writ, therefore, did not command the enactment of
a new salary ordinance, but directed the non-legislative and
ministerial acts of computing and paying the salaries as fixed
by the memorandum and judgment.2 The use of mandamus
in the present case thus falls within the established principle
that mandamus may issue to compel the performance of a
ministerial duty”~ or to correct an abuse of discretion.2?

“The critical question in determining if an act required by
law is ministerial in character is whether it involves the exer-
cise of judgment and discretion.” (Jenkins v. Knight (1956)
46 Cal.2d 220, 223-224.) In the present case, the city.
entered into an understanding which, we have held,A became a
valid and binding agreement upon approval by resolution of
the council. That agreement, as interpreted by the trial
court, is definitive, and admits of no discretion.

The findings and judgment establish precise mathematical
standards which, applied to the survey data, yield the exact
sums due. The trial court, in fact, awarded plaintiffs pre-
judgment interest on the ground that the action was one “to
enforce an underlying monetary obligation the amount of
which was certain or could have been made certain by calcu-
lation.” (Emphasis added.) Unquestionably the negotiation
and approval of the understanding involved the exercise of
discretion by city officials. (San Joaquin County Employees’
Assn., Inc. v. County of San Joaquin, supra, 39 Cal.App.3d
83, 87-88.) But in approving the understanding, the city
exhausted that discretion; the duiy of its officials to carry
out its obligations is of miinisterial character.

7. The cause must be remanded jor joinder of the city
officers charged with the duty of computing and paying
wages and salaries of city employees.

As we have noted, the trial court mandated performance
of the ministerial acts of computing and paying the salaries as
fixed by the judgment. The court’s writ, however, was
directed only to the city and its councilinen; plaintiffs failed
to join as additional defendants the city officials entrusted
with the administrative duties of computing and paying
salaries. The trial court judgment and mandate thus suffer
from a procedural defect similar to that discussed by the
Court of Appeal in Martin v. County of Contra Costa (1970)
8 Cal.App.3d 856.

In Martin, plaintiffs sued the county and its board of
supervisors to mandate payment of uniform allowances. The
trial court rendered judgment only against those named de-
fendants, and not against the county officers responsible for
payment of the allowances. In remanding the cause for
further proceedings, the Court of Appeal stated that “The
only defect in proceedings and judgment is the failure to
join the proper ministerial officers of the county government.
Plaintiffs should be permitted to join the proper parties. . . .
Since the county is the real party in intercst and has been
represented throughout, those ministerial officers should not
be permitted to assert any laches or limitations upon being
joined, out should be bound by the findings made against
the county and its board of supervisors which have been
approved in this opinion.” (8 Cal.App.3d at p. 866.)

Followis.g the reasoning of the Court of Appeal, we hold
that the present judgment in favor of plaintiffs must be re-
versed and remanded to permit joinder of the appropriate
city officials. These ministerial officers should not be per-
mitted to assert any defense of laches or limitations, and will
be bound by the findings of the trial court made against the
city.

8. Plaintiffs’ cross-appeal is not meritorious.

The City of Glendale has traditionally determincd em-
ployee salaries by establishing a five-step salary range for
each job classification. The trial court directed that when-
ever Glendale’s salary for the fifth step of a salary range was
less than the average salary from the surveyed jurisdictions,
the city must raise the fifth step salary to an amount equal
to that average plus one cent; it further directed that salaries
for steps one through four be raised proportionately to the
fifth step salary.



Plaintiffs argue on their cross-appeal that the trial court,
instead of directing payment of fifth step salaries equal to
the survey average plus one cent, should have ordered the
city to provide salary increases to the closest fifth step ola
higher range above the average. We believe, however, that the
court did exactly that which plaintiffs now request; in fixing
step five salaries at the average plus one cent, and increasing
step one through four salaries proportionately, the court in
effect established a new salary range at a level sufficient to
assure plaintiffs a salary above the average from the surveyed
jurisdiction. Although plaintiffs would prefer a raise to a
salary range which exceeded that average by more than the
one cent differential established by the trial court, they point
to nothing in the memorandum of understanding or the evi-
dence which bars the creation of new salary ranges so long as
they yield an above-average wage.

9. Conclusion

For the foregoing reasons, the judgment is reversed, and
the cause remanded for further proceedings in accord with
the views expressed in this opinion. Each side shall bear its
own costs on appeal. :

TOBRINER, J.

WE CONCUR:

WRIGHT, C.J.
McCOMSB, J.
SULLIVAN, J.
CLARK, J.
RICHARDSON, J.

[Concurring and Dissenting opinion of Justice Mosk
omitted.}

1 The Meyers-Milias-Brown Act (Gov. Code, § 3500-3510)
applies to employees of municipalities and most other local
governmental agencies. Employees of school districts, how-
ever, fall under the Wintoz Act (Ed. Code, §§ 13080-13090)
and employees of some transit districts come within the
scope of special legislation governing those districts (see, e.g.,
Pub. Util. Code, §§ 25051-25057). The George Brown Act,
now renumbered as Government Code sections 3525-3536,
still governs relations between the state and its employees.

2 [Omitted.]

3The trial court also found: (a) that salary data from Los
Angeles City and Los Angeles County should be included in
computing the average salary, not merely utilized as “refer- -
ence points” as the city claimed; (b) that the term “tradition-
al relationships’ referred to the historical relationship be-
tween salaries paid certain Glendale employees and the
salaries paid employees of other jurisdictions holding com-
parable positions; (c) that the term “internal alignments™ re-
ferred to salary relationships between Glendale employees at

different salary steps and classes; (d) that the proviso
requiring “proper consideration” for traditional relationships
and internal alignments did not authorize the city to rely on
such factors to justify payment of below-average salaries.

4Section 3500 of the Meyers-Milias-Brown Act does not
clearly prescribe whether a local agency may adopt methods
of administering employer-employee relations which differ
from those prescribed by the act. (See discussion in Grodin,
Public Employee Bargaining in California: The Meyers-Milias-
Brown Act in the Courts (1972) 23 Hastings L.J. 719, 723-
725; Grodin, California Public Employee Bargaining Revisited:
The MMB Act in the Appeliate Courts (1974) California Pub-
lic Employee Relations No. 21, p. 2.) We need not reach
that question here, for Glendale has adopted a format for
labor-management relations essentially identical to that set
out in the Meyers-Milias-Brown Act. The city’s employee re-
lation ordinance states that employee organizations shall pre-
sent written proposals on salaries, fringe benefits, and other
conditions of employment to the city manager. It then pro-
vides in language parallel to Government Code section 3505.1,
that “If agreement is reached by the City Manager and the
recognized employee representative, they shall jointly pre-
pare a written memorandum of such understanding, which
shall not be binding, and present it to The Council by May 1
of each year.” (Ordinance No. 3830, § 11.)

5 (Omitted.]
6 {Omitted.]
7 [Omitted.}
8 [Omitted.]
? [Omitted.)
19{Omitted.]

professor Grodin’s article, published in March 1972,
cites only superior court decisions in support of his position;
but subsequent to that publication two Court of Appeal deci-
sions have also enforced agreements reached under the
Meyers-Milias-Brown Act. (San Joaquin County Employees’
Assn., Inc. v. County of San Joaquin (1974) 39 Cal.App.3d 83,
88-89; Wilson v. San Francisco Mun. Ry. (1973) 29 Cal.App.
3d 870.) These decisions, as well as the Court of Appeal
opinion in the instant case, are analyzed in a second article
by Professor Grodin, California Public Employees Bargaining
Revisited: The MMB Act in the Appellate Courts (1974)
California Public Employee Relations No. 21, page 2.

Professor Edwards of the University of Michigan Law
School summarized the decisions of other states: *It is in-
creasingly apparent in the developing case law that once a
contract has been signed, the public employer must, in effect
‘adopt’ the contract and do everything reasonably within its
power to see that it is carried out.” (Edwards, The Emerging
Duty to Bargain in the Public Sector (1973) 71 Mich.L.Rev.
885, 929.) The phrase “everything reasonably within its
power” refers to the problems, discussed by Edwards, which
may arise when a public agency agrees to a contract but
must depend on appropriations from another agency to carry



out that contract. Since the Glendale City Council has au-
thority to appropriate sums needed to pay the salary increase
it agreed to pay, those problems do not arise in the present
case.

125ee Pacific Gas & E. Co. v. G.W. Thomas Drayage etc.
Co. (1968) 69 Cal.2d 33, 40; Tahoe National Bank v. Phillips
(1971) 4 Cal.3d 11, 22-23; Jones, Evidentiary Concepts in
Labor Arbitration: Some Modern Variations on Ancient
Legal Themes (1969) 13 U.C.L.A.L. Rev. 1241, 1263-1269
fully discusses the effect of the parol evidence rule on the
interpretation of collective bargaining agreements.

135ee also Alameda County Employees Assn. v. City of
Alameda (1973) 30 Cal.App.3d 518,532; Sanders v. City of
Los Angeles (1967) 252 Cal.App.2d 488, 490; Anderson v.
Board of Supervisors (1964) 229 Cal. App.2d 796, 798-800;
San Bernardino Fire & Police Protective League v. City of
San Bernardino (1962) 199 Cal.App.2d 401, 402.

14Gee East Bay Mun. Employees- Union v. County of
Alameda, supra, 3 Cal.App.3d 578, 584; San Joaquin County
Employees’ Assn., Inc. v. County of San Joaquin, supra, 39
Cal.App.3d 83, 88-89.

15See Posner v. Grunwald-Marx, Inc. (1961) 56 Cal.2d
169, 177; McCarroll v. L.A. County etc. Carpenters (1957)
49 Cal.2d 45, 66-67; Holayter v. Smith (1972) 29 Cal. App.
3d 326, 333-334; San Diego etc. Carpenters v. Wood, Wire,
etc. Union (1969) 274 Cal.App. 2d 683, 689; Div. Labor L.
Enf. v. Ryan Aero Co. (1951) 106 Cal.App.2d Supp. 833.

16Civil Code section 1636 declares that “A contract must
be so interpreted as to give effect to the mutual intention of
the parties as it existed at the time of contracting, so far as
the same is ascertainable and lawful.” This section was
applied to the interpretation of private collective bargaining
agreements in General Precision, Inc. v. International Asso-
ciation of Machinists (1966) 241 Cal.App.2d 744, 746-747
and McKay v. Coca-Cola Bottling Co. (1952) 110 Cal. App.
2d 672, 676.

In Posner v. Grunwald-Marx, Inc. (1961) 56 Cal.2d 169,
177, we observed that a collective bargaining agreement “is
more than a contract; it is a generalized code to govern a
myriad of cases which the draftsman cannot wholly antici-
pate. . . . It calls into being a new common law — the com-
mon law of the particular industry.” (56 Cal.2d 169, 177,
quoting United Steelworkers v. Warrior & Gulf Navigation
Co. (1960) 363 U.S. 574, 578-579.)

'7Courts have frequently drawn upon precedents
involving private labor-management relations to aid in deter-
mining the rights of public employees and employee organi-
zations. (See, e.g., Firefighters Union v. City of Vallejo
(1974) 12 Cal.3d 608, 617; Social Workers’ Union, Local
535 v. Alameda County Welfare Dept. (1974) 11 Cal.3d 382,
341; San Joaquin County Employees’ Assn., Inc. v. County
of San Joaquin, supra, 39 Cal.App.3d 83, 86.

'8 Omitted.]

19 [Omitted.]

20(Omitted.]
21 (Omitted.] -

22part 1 of the trial court judgment provides “That a
peremptory writ of mandate issues directing the respondents. . .
to proceed at once to provide salary and wage increases .. . . in
accordance with the following standard: . . .” The judgment
then sets ouf in detail the formula by which the wage increase
for each step of each job classification must be computed. Part
2 of the judgment then provides that “When the foregoing com-
putations have been made, respondents are further directed
to proceed at once to pay the differential sum due each said
employee for the period October 1, 1970 through June 30,
1971, together with interest as provided by law. . ..”

23gee People ex rel. Younger v. County of El Dorado
(1971) 5 Cal.3d 480, 491; Jenkins v. Knight (1956) 46 Cal.
2d 220; California Civil Writs (Cont.Ed. Bar 1970) sections

© 5.25-5.26.

24«while mandamus will not lie to control the discretion
exercised by a public officer or board . . . it will lie to
correct an abuse of discretion by such officer or board.”
(Baldwin-Lima-Hamilton Corp. v. Superior Court (1962) 208
Cal.App.2d 803, 823; see Walker v. County of Los Angeles,
supra, 55 Cal.2d 626, 639; Cal.Civil Writs (Cont.Ed.Bar 1970)
§§ 5.33-5.35; 5 Witkin, Cal. Procedure (2d ed. 1971) pp. 3853-
3854.) Contrary to the claim of the concurring and dissenting
opinion {omitted] appellate courts in this state have on nu-
merous occasions mandated legislative bodies to enact salary
ordinances. (See, e.g., Sanders v. City of Los Angeles (1970)
3 Cal.3d 252, 262; Walker v. County of Los Angeles (1961)
55 Cal. 2d 626, 639; Sanders v. City of Los Angeles (1967)
252 Cal.App.2d 488; accord Griffin v. Board of Supervisors
(1963) 60 Cal.2d 318 (mandate directing board of supervisors
to reapportion county).)
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HENRY GRIER et al., Plaintiffs and Appellants, v.
ALAMEDA-CONTRA COSTA TRANSIT DISTRICT,
Defendant and Respondent. '

SuMMARY _

Several bus drivers employed by a public transit district, and their
union, brought an action against the district for declaratory relief and
damages, alleging that the district’s enforcement of a provision of a
collective bargaining agreement requiring drivers who arrived for work
late to work without pay for periods in excess of the time actually lost
through tardiness, violated Lab. Code, § 2928, providing that no
deduction from the wages of an employee on account of his coming late
shall be made in excess of the proportional wage that would have been
earned during the time actually lost. The trial court entered a judgment
for the transit district, holding that the statute was not applicable to the
transit district. (Superior Court of Alameda County, No. 424097, Robert
L. Bostick, Judge.) ‘

The Court of Appeal reversed and remanded. The court held that it
did not appear that the Legislature intended the transit district’s labor
relations to be governed only by the Public Utility Code provisions
creating the district, and also held that the application of the Labor Code
provision to the district would not result in an infringement upon its
sovereign governmental powers. The court concluded that the effect of
the provision requiring late drivers to work a certain period without pay
was to withhold wages for work actually performed, and thus it violated
Lab. Code, § 2928, and that the district and the union were without
authority to include such a provision in the collective bargaining
agreement. The court also held that the fact that the provision was
omitted from a subsequent bargaining agreement, prior to the appeal,
did not render the appeal moot, since plaintiffs had sought damages in
addition to declaratory relief, which was a material issue requiring
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determination. (Opinion by Caldecott, P. J., with Rattigan and Christian,
JJ., concurring.)

HEADNOTES

Classified to California Digest of Official Reports. 3d Series

(l1a, 1b) Appellate Review § 120—Dismissal—Grounds—Mootness—

(0]

3

What Constitutes.—An appeal by bus drivers employed by a public
transit district from an adverse judgment in an action against the
district seeking declaratory relief and damages arising out of the
enforcement of a provision of a collective bargaining agreement
was not rendered moot by the fact that a new collective bargaining
agreement was entered into prior to the appeal which did not
contain the contested provision, where plaintiffs’ claim for damages
was bascd upon the alleged invalidity of the provision and
remained to be determined if the trial court’s decision was found to
be erroneous.

Appellate Review § 119—Dismissal—Grounds—Mootness.—Al-
though as a gencral rule an appeal presenting only abstract or
academic questions should be dismissed as moot, the appeal is not
moot nor subject to dismissal if the question to be decided is of
general public interest, or if there is a likelihood of recurrence of
the controversy between the same parties or others, or if there
remains material questions for the court’s determination.

Public Transit § 2—Transit Districts—Labor Relations.—In an
action by bus drivers employed by a public transit district, in which
the complaint alleged that a provision of the collective bargaining
agreement between the union and the district violated Lab. Code,
§ 2928, prohibiting deductions from wages of employees late to work
in excess of time actually lost, the trial court erroneously concluded
that only the provisions of the Transit District Law (Pub. Util.
Code, §§ 24501 et seq.), and the rules and regulations adopted by
the board of directors of the district pursuant thereto, controlled the
district’s labor relaiions, where nothing in the express language of
the Transit District Law indicated an intent for such exclusiveness,
and where the statutory provisions governing collective bargaining
by other transit districts, expressly provided that those districts
should not be limited or restricted by provisions of other laws or

[Feb. 197¢]



@

&)

(6)

statutes, but no such express provision was contained in the transit
district laws applicable to the defendant district.

‘Public Transit § 2—Transit Districts—Labor Relations.—The gen-

eral rule that in the absence of express words to the contrary, public
entities are not included within the general words of a statute, did
not preclude Lab. Code, § 2928, prohibiting excess deduction of
wages from employees coming late to work, from being applied to a
public transit district, where it did not appear that the applicalion of
the statute to the district would infringe its suverelgn powers,
inasmuch as the district had enacted a rule requiring drivers who
arrived for work late to work without pay for periods in excess of
the time actually lost through tardiness, pursuant to a collective
bargaining agreement with the driver’s union, which implicitly
acknowledged the district’s belief that the matter was beyond its
sovereign powers as to discipline. Furthcrmore, a subsequent
collective bargaining agreement omitted the wage deduction provi-
sions, thus indicating that the previous rule was not necessary (o the
continued reliable functioning of the district. Governmental agen-
cies are excluded from the oneration of general swatutorv provisions
only 1t their inclusion wouiu resuli i an mfringement upon
suvereign governmental powers.

Labor § 11—Regulation of Working Conditions—Wages—Rcquire-
ments as to Payments.—Since full payment of accrued wages is an
important state policy. enacted for protection of employecs general-
ly, it is not to be avoided by the terms of a privale agrecment.
Accordingly. a publicTransit district and a union representing bus
drivers employed by the district, werc_without authority to agree to
any provision in violation of Lab. Code, § 2928, prohibiting_the
deduclion Trom tire-wages of an employee coming late to work in
excess of the proporiionate wage thal would have been earned
during the tinic actually lost.

Labor § 11—Regulation of Working Conditions—Wages—Require-
ments as to Payments.—A provision of a collective bargaining
agreement between a union «nd a public transit district, which
required drivers who arrived for work late to sit, without pay. in the
dispatching arca of the transit district until the driver was released
for the day or was assigned to a run, which penalty was imposed
without regard to the actual amount of time that the employee was
tardy. violated Lab. Code, § 2928, prohibiting the deduction from
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the wages of an employce on acoount of coming late to work in
excess of the proportionate wage that would have been earned
during the time actually lost, where other employees of the district
were paid full compensation for performing the same duty of
waiting for assignment at the dispatching area. Accordingly, the
effect of the provision was to withhold wages for work actually
performed and was therefore invalid. -

[See Cal. Jur.2d, Labor, § 19 et seq.; Am. Jur2d Labor § 1802.]

COUNSEL

Brundage, Neyhart, Beeson & Tayer, Joseph Freitas, Jr., and Peter N.
Hagberg for Plaintiffs and Appellants.

Hardm Cook, Loper, Engel & Bergez, Herman Cook, Steven M. Kohn,
Robert E. Nisbet and Richard W. Meier for Defendant and Respondent

OPINION

CALDECOTT, P. J.—Plaintiffs and appellants Henry Grier, Michael
Chuba, Donald E. Figas, and Orlin Purdue, Sr., on behalf of themselves
and all others similarly situated, and Division 192, Amalgamated Transit
Union, the labor union representing the named plaintiffs and other bus
drivers employed by respondent, brought this attion for declaratory
relief and damages. The complaint alleged that respondent Alameda-
Contra Costa Transit District (hereinafter Transit District) was violating
Labor Code section 2928 by requiring drivers who arrived for work late
to work without pay for periods in excess of the time actually lost

through tardiness. Followmg judgment for respondent this appeal was
ﬁled » .

Rcspondent Transit District is a public entity created pursuant to the
provisions of the Transit District Law, Public Utilities Code sections
24501-27509. The individual appellants are bus drivers, employees of
respondent, and are members of appellant Division 192, Amalgamated
Transit Union (hereinafter union). The union is the collective bargaining
representative for the bus drivers employed by the Transit Dlstnct
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The colledtive’ bargaining agreement signed by the union and the
Transit District contained certain provisions relating to “oversleeps,” the
euphemistic term applied to tardiness for work for any reason. Section 50
of the agreement provided that drivers who were late for work without a
satisfactory excuse would serve “penalty point” duty. This consisted of
sitting in the dispatching area’ of the Transit District until the driver was
released for the day or was assigned to a run. The penalties for
oversleeps were imposed without regard to the actual amount of time
that the employee was tardy; i.e., five minutes of tardiness could result,
on a first oversleep, in two hours of penalty point, or, on a fifth oversleep,
in 12 hours of penalty point. A driver not assigned to a run during the
two hours of penalty point was released for that day, and was not paid at
all for the two hours. A driver sitting penalty point who was actually
assigned to a run during that time was paid for all time worked, with a
minimum of four hours guaranteed pay.

Other drivers for the Transit District regularly perform the same
duties, sitling in the dispatch office waiting for an assignment. This is
called sitting “pay point.” These drivers are paid either straight time or
time and a half, depending on whether they work on their regular days,
or days off..

Labor Code section 2928 provides: “No deduction from the wages of
an employee on account of his coming late to work shall be made in
excess of the proportionate wage which would have been earned during
the time actually lost, but for a loss of time less than 30 minutes, a half
hour’s wage may be deducted.”

Appellants argued that the penalty point provisions were in violation
of the quoted Labor Code section, and sought damages for the hours
worked without pay. Respondents contended, and the court below
found, that Labor Code sectlon 2928 .does not apply to the Tramm
District.

(1a) . Respondent contends that this appeal has been rendered moot
by the parties’ entry into a new collective bargaining agreement in
August 1974, containing no oversleep provisions. It asserts that since the
penalty point system is no longer in effect, the question of whether it was
invalid under Labor Code section 2928 is moot.
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(2) Although, as a general rule, an appeal presenting only abstract or
academic questions should be dismissed as moot (Paul v. Milk Depots,
Inc., 62 Cal.2d 129, 132 [4] Cal.Rptr. 468, 396 P.2d 924)), the appeal is
not moot nor subject to dismissal if the question to be decided is of
general public interest (County of Madera v. Gendron, 59 Cal.2Zd 798, 804
[31 Cal.Rptr. 302, 382 P.2d 342, 6 A.L.R.3d 555]); or if there is a
likelihood ‘of recurrence of the controversy between the same parties or
others; or if there remain material questions for the court’s determina-
tion. (Diamond v. Bland, 3 Cal.3d 653, 657 [91 Cal.Rptr. 501, 477 P.2d
733). Eyve Dog Foundation v. State Board of Guide Dogs for the Blind, 67
Cal.2d 536, 541 [63 Cal.Rptr. 21, 432 P.2d 717].) This appeal should not
be considered moot.

(Ib) In addition to declaratory and injunctive relief relating to the
oversleep provisions, the complaint sought damages for the individual
named plaintiffs and the class they claimed to represent. The claim for
damages was based upon the alleged invalidity of the penalty point
system under state law, and the wages unpaid for periods of sitting
penalty point when no assignment out was made.

This issue of damages is plainly a “material issue for the court’s
determination.” 1f the decision of the court below is found to be
crroncous, and the oversleep section is found to violate applicable state
law, the case must be remanded for a determination of the number of
hours cach employce was required to work without pay. Thus, though
the other questions may be moot as a result of the new collective
bargaining agreement, the matter of damages is not. (Cf. Sauer v.
McCarthy, 54 Cal.2d 295, 297 [5S Cal.Rptr. 682, 353 P.2d 290]; Elevator
Operators ete. Union v. Newman, 30 Cal.2d 799, 803 [186 P.2d l] )

Respondent urges that the case of Consol. etc. Corp. v. United A. elc.
Workers, 27 Cal.2d 859 [167 P.2d 725], is controlling. The Supreme Court
dismissed the appeal as moot, because a new contract had been entered
into superseding the agreement in question and the union’s claim of
damages was based on breach of contract and there was no breach.
Consol. Corp. is plainly distinguishable from the instant case. (See also
Keith Garrick, Inc. v. Local No. 2, 213 Cal.App.2d 434, 435 [28 Cal.Rptr.
750] (appeal dismissed as moot because new collective bargaining
agreement entered and plaintiffs had waived damages). Paoli v. Cal. &
Hawdaiian Sugar etc. Corp., 140 Cal.App.2d 854 [296 P.2d 31] (appeal

[Feb. 1976)



dismissed as moot because new collective bargaining agreement entered
and plaintiffs had not appealed the trial court’s finding of “no damages.”).)}!

I

(3) The court below concluded that the Legislature intended that
only the provisions of the Transit District Law (Pub. Util. Code, § 24501
et seq.) and the rules and regulations adopted by the board of directors
of the Transit District pursuant thereto, should control the district’s labor
relations. Nothing in the express language of the Transit District Law
indicates an intent for such exclusiveness.

The court below cited several portions of the Transit District Law in
support of its conclusion. Section 24883 provides that the board of
directors “is the legislative body of the district and determines all
questions of policy.” Section 24886 authorizes the board to adopt a
personnel system. Section 24936, subdivision (d), empowers the general
manager to administer the personnel system adopted by the board and
“to appotnt. discipline or remove all officers and employces subject to
the rules and regulations adopted by the board and the labor provisions

'With regard 1o damages. respondent further asserts that this case is not a proper class
action because no evidentiary hearing was held below to determine the propriety of
proceeding as such. it should be noted. of course. that regardless of the class aspects of
the case, the ndividual plaintiffs have asserted monetary claims, and these alone are
sufficient to preclude a finding of mootness.

The complaint alleged that the individual employees sued on behalf of all bus drivers
in the {ounsit District. who were too numerous to be joined and who would be
adequatcly represented by the named plaintifis. Further. it alleged that the union is the
bargaining representative for the bus drivers. and sued in that capacity in their behalf.

The questions of law raised are common to the class: the only question of fact is
individual damages. and “ftlhe mere fact that ultimately each class member will be
required 1o establish his individual amount of damages does not picclude the
maintenance of a class action.” (Samta Barbara Optical Co., Inc. ~. State Bd. of
Equalization. 47 Cal. App.3d 244, 250 (120 Cal.Rpts. 609].) Of course. ordinarily, a
hearing is essentiad to determine whether and how to proceed in the class form under
Code of Civil Procedure section 382, (Bauman v. Islay: Investments, 45 Cal. App.3d 797.
800 [119 Cal.Rptr. 681): Home Sav. & Loan Assn. v. Superior Courr, 42 Cal. App.3d 1006
(117 Cal.Rptr. 485]) However. not only did the parties stipulate to propriety of the class
during the hearing on the preliminary injunction. but obvious questions of acquicscence
and waiver are also present.

More significantly (in view of the due process notice requirements. which of course
could not be satisfied for absenr class members by stipulation or waiver of the parties).
the union was joined as a plaintifl. As bargaining agent for the bus drivers under the very
collective agreement challenged. the union s a proper class action representative
(Professional Fire Fighters, Inc. v. City of Los Angeles. 60 Cal.2d 276, 283-284 {32
Cal.Rptr. 830. 384 P.2d I58]. California Sch. Emplovees Assn. v. Willies Unified Sch.
Dist., 243 Cal.App.2d 776, 780 [52 Cal.Rptr. 765): see also Class Action Manual
(prepared by Los Angeles Superior Court) § 404. p. 7). and as agent for its members
recetved appropriate notice herein.
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of this law, whichever are applicablc.” Section 25051 authorizes the
board to negotiate with an appropriate collective bargaining unit to
reach agreement on “the terms of a written contract governing wages,
salaries, hours, working conditions, and grievance procedures.”

The trial court reached its conclusion by applying the rule of
construction that specific statutes control geuncral statutes, and th.:
specific provisions relating to a particular subject will govern general
provisions which might otherwise, standing alone, be broad enough to
include the subject to which the more particular provision relates. (Code
Civ. Proc., § 1859; McGriff'v. County of Los Angeles, 33 Cal.App.3d 394,
399 [109 Cal.Rptr. 186]); Bozaich v. State of California, 32 Cal.App.3d
688, 697 108 Cal.Rptr. 392].) In the instant case, however, this principle
is of little assistance: it might be argued with equal force that the specific
provision is that restricting wage deductions for tardiness (1 ab. Code,
§ 2928), and the general provisions are those broadly governing the Transit
District without reference to such details as oversleep regulations.

The most salient point in support of a conclusion opposite to that of
the trial court is that the statutory provisions governing the Southern
California Rapid Transit District, the Orange County Transit District,
and the San Diego Transit District, contain the precise language that
respondents urge us to find by implication here. These Public Utility
Code provisions (§§ 30750, subd. (c), 40126 and 90300, subd. (f)), all
state, in relation to collective bargaining provisions that: “The obligation
of the district to bargain in good faith with a duly designated or certified
labor organization and to execute a written collective bargaining
agreemient with such labor organization covering the wages, hours, and
working conditions of the employees represented by such labor organiza-
tion in an appropriate unit, and to comply with the terms thereof shall
not he limited or restricted by the provisions of the Government Code or
other laws or statutes. . . .” Insofar as the various transit district laws are
substantially similar, the absence of such a provision in the Alameda-
Contra Costa County law (and in the San Francisco Bay Area, Stockton,
and Marin laws) evidences a different intent on the part of the
Legislature, even though the laws were enacted at different times. (Ciry
of Port Hueneme v. City of Oxnard, 52 Cal.2d 385, 395 [34]1 P.2d 318].)
The Legislature plainly thought it necessary to include the express
language negating other statutory restrictions in the later-enacted provi-
sions of the San Diego, Orange County, and Southern California laws.
The absence of such express terms in the other, carlier transit Jistrict
laws indicates that a different meaning was intended.
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Thus, it does not appear that the Legislature intended Alimeda-
Contra Costa County Transit District labor relations to be governed only
by the Public Utility Code provisions relating thereto. Rather, the rules
and regulations adopted by the board of directors (and administered by
the general manager under § 24936 subd. (d)), including those adopted
by a resolution approving a collective bargaining agrcement, must
themselves be promulgated subject to the limitations and restrictions of
other applicable laws.

11

The specific question of the applicability of Labor Code scction 2928
must therefore be discussed. Two matters are presented for decision:
whether the section applies to the Transit District; and, if so, whether it
invalidates section 50 of the collective bargaining agreement.

(4) The first problem invokes the general rule that in the absence of
express words to the contrary, public entities are not included within the
general words of a statute. (People v. Centr-O-Mart, 34 Cal.2d 702, 703
[214 P.2d 378); Esiate of Miller, S Cal.2d 588, 59/ [55 P.2d 491])
However, this broad statement has received narrower application, so that
governmental agencies are excluded “from the operation of general

statutory provisions only if their inclusion would result in an infringement
upon sovereign governmential powers. ‘Where . . . no impairment of
smmm reason underlying this rule of
construction ceases to exist and the Legislature may properly be held to
have intende that the statute apply to governmental bodies even though
it used general statutory language only.” ” (City of Los Angeles v. City of
San Fernando, 14 Cal.3d 199, 276-277 [123 Cal.Rptr. 1, 537 P.2d 1250];

italics added; quoting Hoyt v. Board of Civil Service Commrs., 21 Cal.2d
30402 [132 P.2d R04).)

The court below, citing Nutter v. City of Santa Monica, 74 Cal.App.2d
292 [168 P.2d 741], concluded that application of Labor Code section
2928 to invalidate section 50 of the agreement would impinge upon the
sovereign powers of the Transit District and thus violate the above
prescription. “Serious interference with the Board’s management of
personnel problems in the District would result, and the ability of the
District to perform its function of providing reliable on-schedule
transportation to the public would be damaged.”
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Labor Code section 2928 is part of what ias been termed the
“cstablished policy of our Legislature of protecting and promoting the
right of a wage earner to all wages lawfully accrued to him.” (City of
Ukiah v. Fones, 64 Cal.2d 104, 10% [48 Cal.Rptr. 865, 410 P.2d 369).)
Although public entitics are exempted by statute from some code
provisions relating to wages (e.g., Lab. Code, §§ 213, subd. (b), 220).
Labor Code section 2924 (grounds for employer termination of employ-
nient before end of term), a part of the same division and chapter, has

been applied to a public entity. (Holtzendorff v. Housing Authority, 250
Cal.App.2d 596, 609-610 [58 Cal.Rptr. 886].)

Two factors belie the assertion of infringement of sovereign powers in
the present case. The very fact that wages, hours, and working conditions
are to be set by the collective bargaining process distinguishes this case
from Nutter, supra, relied upon by the trial court. In Nutter, the court
characterized the relevant Labor Code sections as relating “to the field of
industry in which employer-employee relationships are fixed by con-
tract” (74 Cal.App.2d 292, 297), and held the general labor statutes
inapplicable to a governmental entity based upon this distinction.

In the present case, the Transit District clearly retains the right to
establish rules and regulations governing employce discipline (as do
private employers generally). However, insofar as it is required to
negotiate in good faith with the union on wages, salaries, hours, working
conditions and grievance procedures (Pub. Util. Code, § 25051), it does
not have any power to unilaterally adopt rules or regulstions affecting
such matters, as they are properly subjects of collective bLuargaining.
Labor Code section 2928 relates to deductions from wages. The Transit
District implicitly acknowledged its belief that this matter was beyond its
sovereign powers as to discipline when it submiued the subject to the
bargamning process. In this it was correct,” and the application of the

statute to the Transit District therefore, could not infringe upon any
sovereign power.

Labor Code section 2928 permits deduction from wages for time
actually missed due to oversleep. Moreover, the new collective agree-
ment, providing for suspension of drivers who oversleep, indicates that
the oversleep rules of section 50 were not necessary to the continued
reliable functioning of the Transit District. Respondent does not offer
any argument that the new regulation (consistent with Lab. Code § 2928)
has impaired its performance. or that the new forma: has “injuriously
allectfed] the capacity to perform state functions.” (Nutter, supra, 74
Cal. App.2d at p. 300.)
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However, it does not follow that, because the subject of penalty point
provisions was not within the sovereign powers of the Transit District, it
was necessarily within the scope of permissible agrcement between the
parties. (5) As noted earlier, full payment of accrued wages is an
important state policy, enacted for protection of employees generally As
such, it is not to_be avoided by the terms of a privatc agreement. (Civ.
Code, § 3513; Benane v. Internat. Harvester Co., 142 Cal.App.2d Supp.
874, 878-879 [299 P.2d 750).) The parties were therefore without
authority to agree to any provision in violation ot ine statute.<

v

(6) The final question presented, then, is whether section 50 of the
collective bargaining agreement was contrary to Labor Code section
2928. The court below held that “Plainly, if Labor Code § 2928 applies to
§ 50, the latter must be declared void.” With this we must agree.

Respondent argues, as it did below, that Labor Code section 2928
applies only to “deductions from wages,” and, giving those words their
ordinary meanings, section 50 of the agreement does not fall within the
prohibition because (1) sitting penalty point is not working: (2) therefore,
no wages were carned; and (3) therc is thus no deduction from wages.
Respondent urges that the oversieep provisions are “properly character-
ized as requiring a late employee to wait for further employment (as in a
hiring hall). . ..” ‘

This argument is without merit. Employees of the Transit District who
arc not sitting penalty point are paid full compensation for pcrforming
the same duties, namely, waiting for assignment at the dispatching area
in full uniform. Respondent thus recognizes that such duties constitute
compensable work, and it is undisputed that the employees sitting
penalty point do so at the requirement of the Transit District. In the
absence of section 50 of the agreement, employees waiting for assign-
ments at the Transit District’s behest would be compensated for such
work. The cffect of section 50, therefore, is to withhold wages for work
actually pertormed. Such a provision violates the plain prohibition of
Labor Code section 2928, and constitutes a deduction from wages, as
found by the trial court.

2United Air Lines, Inc. v. Industrial Welfare Com., 211 Cal. App.2d 729 {28 Cal.Rptr.
238]. is cited by respondent in support of its argument that the terms of the collective
bargaining agreement. negotiated pursuant to Public Utilities Code section 25051, should
control over conflicting state law. However. the case is not persuasive. as it involved
federal preemption of state law, not at issue here.

[Feb. 1976]



Section 50 was therefore invalid, and the affected employees are
entitled to the wages' withheld by the Transit District for time spent
sitting penalty point without pay. The prccise amounts due to particular
employees are to be determined by the trial court on remand.

The judgment is reversed and the cause rcmanded to the superior
court to determine damages in accordance with this opinion.

Rattigan, J., and Christian, J., concurred.
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JOHN F. SKELLY, Plaintiff and Appellant, v.
STATE PERSONNEL BOARD et al., Defcndaqu and Respondents.

o

SumMMmarY

After receiving a wrilten notice from the State Department of Health
Care Services terminating has employment on the grounds of intemper-
ance, inexcusable absences and other failures, a physician-with the status
of a permanent civil service employee was accorded a hearing before a
rcprcscmalive of the State Personnel Board which adopted the represen-
tative’s recommendation and dismissed the physician from employment.
The trial court denicd the physician’s application for a writ of mandate
to compel the Board to set aside the dismissal. (Superior Court of
Sacramento County, No. 232477, Lloyd A. Phillips, Judge.)

The Supreme Court reversed and remanded for further proccedings.
Preliminarily, it was noted that the state statutory scheme regulating civil
service ecmployment confers on a permancnt civil service employee a
property interest in continuation of his employment and that this interest
is protected by due process. Concluding, from the record, that the basis
of the dismissal had been the physician’s conduct in extending his alloted
lunch time by five lo fifleen minules and in twice leaving his office for
scveral hours without permission, the court held that the dismissal
constituted an abuse of discretion in view of the record’s failure to show
that these deviations adversely affected public service. Further, it was
held that provmonsof the Civil Service Act (Gov. Code, § i8500 et seq.),
including, in particulas, Gov. Code, § 19574, relating to punitive action
against a permanent employee, violate federal and state constitutional
duc process provisions. Thus, -the dismissal had been improper as
cxcessive punishment, and as having been effectuated under procedures
which denied the physician due process. (Opinion by Sullivan, J
expressing the unanimous view of the court.) S
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3)
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®)

Civil Service § 7—Discharge, Demotion, Suspension, and Dismissal
—Permanent Employee Status as Protected by Due Process.—The
California statutory scheme regulating civil service employment
confers on an individual who achieves the status of “permanent
employee” a property interest in the continuation of his employ-
ment which is protected by due process. ‘

Constitutienal Law § 102—Due Process—Right to Governmiental
Benefit as Protected by Dwe Process.—A person’s legally enforcible
right to receive a government benefit in the event that certain facts
exist constitutes a property interest protected by due process.

- Civil Service § T7—Discharge, Demotion, Suspension, and Dismis-

sal—Due Process.—Due process does not require the state to
provide a permanent civil service employee with a full trial-type
evidentiary hearing prior to the initial taking of punitive action. but

. does require, as minimum prercmoval safeguards, a notice of the

proposed action, the reasons therefor, a copy of the charges and
materials on which the action is based, and the right to respond,
cither orally or in writing, to the authority initally nmposmg
discipline.

Civil Service § 7—Discharge, Demotion, Suspension, and Dismissal
—Statutes—Constitutionality.—Provisions ol the State Civil Ser-
vice Act (Gov. Code,-§ 18500 et seq.), including, in particular, Gov.
Code, § 19574, concerning the taking of punitive action against a
permanent civil service employee, violate the due process clauses of
the Fifth and Fourteenth Amendments to the U.S. Constitution,
and of Cal. Const., art. |, 55.7 15.

Administrative Law § 114—Judicial Reviehumlled Nature—Re-
vicw of State Personnel Bourd’s Findings.—Inasmuch as the State
Personnel Board is a statewide agency deriving its adjudicating
powers from the state Constitution, the Board's factual determina-
lions are not subject to re-examination in a trial de novo, but are to
be upheld by a reviewing court if supported by substantial
cvidence.

- [See Cal. Jnr.3d Administrative Law § 287; Am.Jur.2d, Admmls-
trative Law, § 659.]
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6) Civil Service § 11—Discharge, Demwotion, Suspension, and Disinis-
sal—Judicial Review—Sufficiency of Evidence.—The State Person-
nel Board's findings that certain of a permanent civil service
employee’s absences on certain working days were due to his
drinking of intoxicating liquors, rather than due to illness, were
sustained by testimony of two apparently credible witnesses that
they had scen him at a bar drinking on those days, and by his own
lestimony that at lunch on one of those days, he had consumcd two
martinis despite his assertions of iliness. .

(7) Public Olficers and Employees § 27—Duration and Termination of
Tenure—Administrative Body's Discretion. —Although an adminis-
trative body has broad discretion as to imposition of discipline it
must exercise legal discretion which, in the circumstances, is
judicial discretion. And in determining whether such discretion has
been abused in the context of public employee discipline, the

-overriding consideration is the extent to which his conduct resulted

in, or if rcpeated is likely to result in, harm to the public service.

Other rclevant factors include the circumstances surrounding the

misconduct and the likelihood of recurrence.

(8) Civil Service § 11—Discharge, Demotion, Suspension, and Dismis-
sal—Judicial Review—Abuse of Discretion.—In dismissing a
physiciar. with the status of a permanent civil service employee on
the basis of his cxtension of his alloted lunch time by five to fifteen
minutes, and in twice leaving his office for several hours without
permission, the State Personnel Board abused its discretion, where
the record failed to show that such deviations adversely atfected the
publu. service, but did disclosc that he more than made up the lost
time by working during nonworking periods, and that he was in-
formative, cooperative, helplul, extremely thorough, and productive.

Counser
Lorcn E. McMaster and Allen R. Link for Plaintil and Appellant.

Evelle J. Ymmgcr Altorney (u.nernl and Joel S. Primes, Deputy
Attorney Gencral, for Defendant and Respondent.
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OPINION

SULLIVAN, J.—Plaintilt John E. Skelly, M:D. (hereafter petitioner)
appeals from a judgment denying his petition for writ of mandate to
compel defendants State Personnel Board (Board) and its members to set
aside his allegedly wrongful dismissal from employment by the State
Department of Health Care Services (Department).! In challenging his
removal, petitioner asserts, among other things, that California’s statu-
tory scheme regulating the taking of punitive action against permanent
civil service employees violates the due process clauses of the Fifth and
Fourteenth Amendments (o the United States Constitution and amde I,
scctions 7 and 15, of the California Constitution. -

In July 1972 petitidnef was ~mpiloyed by the Department as a medical
consultant.2 He held that position for about seven years and was a
permanent civil service employee of the state. (See Gov. Code, § 18528.)3
About that time the Department, through its personnel officer Wade
Williams, gave pctitioner written notice that he was terminated from his
pusition as medical consultant, effective 5 p.m., July 11, 1972. The notice
specilied three causcs for the dismissal: (1) Intemperance, (2) inexcus-
able absence without lcave, and (3) other failure of good behavior during
duty hours which caysed discredit to the Departmeat It fuither
described petitioner’s alleged acts and omissions which formed the basis
of these charges, and notified him that to secure a hearing in the matter,
he would be rcqulrcd to file a written answer with the Board withia 20
days, and that in the event of his failure to do so, the punmve action

IPetitioner also nanted as defendants the Department aad its director,

*Petitioner praduated from George Wanhington University Medical School, Washing-
ton, N.C.'in I834 He was licenwed to pr:-.nmmm in (ihfnmm the same year and,
ufier a three-year residency. entered Privaie practice in 1937, specializing in car, nosc and
throat problems. Duri l} of his 28 yeans in private practive. he tavght a4 the University
of (‘.lm-mm Medical Center. Catarmt i reswiting nerve degencration in his.
cycs forced petitivnes to cease privite practie m 1965, He commenced employmtent as a
medical consultant with the Sinte Welfare Depurtment, which became pant of the Stne
Depurtment of Health Cure Servives in 1969. ,

1Government- Code sectinn 18528 pruvides: * 'Pemmnm cmployee’ means an
employee who has permunent siaton, “Permanent status” means the status of sa employee
who is lawlully retained im his pewition afler the complesion of the probationary pened
provided in this part-and by beand rule.” The “probatsonary period™ is the initial e
of u‘rlwymem amd penerally lasts for sin mmuhs unks.zt Board emtablishes a longer
period not exceeding one year. (Gov. Code, § 19170)
HereaRer, unless otherwise indicated, all section references are to the Government
Code. '

Wach of llnn Cuuses a basis for punitive actim ‘a nent civil
service employee under ‘.mn wbdivisz:m (b (). udw I"“"" ..
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would be final. On July 12, 1972, petitioner filed an answer, and on
September 15, 1972, a hearing was held beforc an authorized reprcsenta-
tive of the Board.

Al the hearing. the Department introduced the testimony of Philip L.
Philippe, Gerald R. Greet and Bernard V. Moore, three successive
district administralors of the Dcpartment’s Sacramento office to which
petitioner had been assigned. Their testimony was corroborated in part
by written documents from the Dcpartment fGles, and disclosed the
following facts: Philippe met with petitioaer on November 17, 1970, to
discuss the latter’s unexcused abscnces, apparent drinking on the job and
failure to comply. with* Department work hour requirements. This
meeting was held at the insistence of several staff members who had
complained to Philippe aboul petitioner’s conduct. The-doctor was
admonished o comply with pertinent Department rules and regulations.

Nevertheless, despile further warnings given petitioner and efforts
made to accommedate him by cxiending his lunch break from the usual
45 minutes to onc hour, hc persisted in his unexplained absences and
failure to obscrve work hours and s a result on February 28, 1972,
received a letter of reprimand and a one~day suspension.

This pumuve action had little effect on petitioner who continued to
take cxcessive lunch periods. On March 3, 1972, Gerald Green, then
district administrator, and Doris Soderberg, regional administrator, met
with petitioner and discussed his refusal to obey work rules, but
apparently to no avail. He took lengthy lunch breaks on March 13, 14, 15
and 16. Green again met with petitioner on March 16 in an effort to
resolve the problem. When asked why he had taken 35 extra minutes for
lunch that day, petitioner claimed to be sick. Green responded that on
the day in question he had observed the doctor drinking and talking at a
restaurant and bar. Greea then suggested that petitioner, for his own
convenience, change from full-time to part-time status at an adjusted
compensation. Petitiener declined W do so and Green admonished him
that further violations of work rules would result in disciplinary action
and even dismissal.

ln ,the c:u‘ly aﬁcm«on- of June 26, Bernard Moore, who succceded
Green as district. administrator, atiempted but without success to sec
petitioner in- the- fatier’s oflice. Moore found him at a local bar laughing
and talking. with a drink in front of him, his hair somewhat disheveled,
~and his arm around a companion. Petitioner later Icft the bar but did not
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return to his office that day. Nor did he notify Moore of his proposed
abscnce as required by Department rules. Subsequently petitioner
attempted to have Moore record his absence as “sick leave.”

In his defense, petitioner testified that he had in fact been sick on the
afternoon of June 26, and that after an unsuccessful attempt to telephone
his wife, he had informed a co-worker that he was going home.? He then
went to a local bar and, after requesting a friend to call his wife,
remained at the bar until she picked him up. Petitioner’s version of the
events was corroborated by his wife, a cocktail waitress, and the friend
who had placed the call. Petitioner admitted, however, that despite his
illness, he had had two martinis at lunch.

Petitioner further testified that his longer lunch periods involved no
more than S to 15 extra minutes. In justification of this, he stated that he
had more than made up for the time missed by skipping his morning and
afternoon coffec breaks, by working more than his allotted time over
holidays and by occasionally taking work home with him. He denied
having a drinking problem and stated that his alcoholic intake during
working hours was limited to an occasional drink or two at lunch.

Three co-workers, including Dr. F. Audley Hale, the senior medical
consultant and petitioner’'s immediate supervisor for 13 months,
confirmed petitioncr's testimony that he rarely took coffee breaks. They
described him as eflicient, productive and extremely helpful and
cooperative, and stated that his work had never appeared to be affected
by alcoholic consumption. Dr. Hale rated petitioner’s work as good to
superior® and assessed him as “our right hand man as far as information
concerning ear, nose and throat problems not only for the District Office
but for the Recgion as well.” He stated that the Department definitely
needed someone with the doctor's skills. _

Thq. qurtmcm introduced no cvudcnce to show and mdecd did not
madcquatc his failure to comply with the prescribed time schedule did
not impede the effective performance of his own duties or those of his
fellow workers. Although petitioner was handicapped by relatively
serious sight and specch impediments, the Department did not rely upon
these physical deficiencies as grounds for dismissal; nor did it appear
that these difliculties affected his work performance.

“sMoore npp.uremly was not avaibable o that purticular time.
“The reports prepared during petitioner’s probationary period similarly ruted his work,
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On_September 19, 1972, the hearing officer submitted to the Board a
proposed decision  recommending that the punitive action against
petitioner be sustained without modification. He made flindings of fact in
substance as follows: (1) That on February 28, 1972, petitioner suffered a
one-day suspension for a four-hour unexcused absence on January 10,
1972, for excessive lunch periods on January 11 and 19, 1972, and for a
lengthy afternoon break spent at a bar on February 25, 1972; (2) that
despite efforts to accommodate petitioner by extending his lunch break
to one hour, he continued to exceed the prescribed period by five to ten
minutes for the four days following his suspension and again on March
13, 14 and 135, 1972; (3) that on March 16, 1972, petitioner took | hour
and 35 minutes for lunch'and claimed that this was due to illness when in
fact he had beea drinking; (4) that on the afternoon of June 26, 1972, the
district administrator found petitioner at a bar during work hours, with
his hair disheveled, his arm around another patron and a drink in front
of him; and (3) that the petitioner’s unexcused absence on June 26, 1972,
was not due to nllnm.

_Thc_huripg officer found that these facts constituted grounds for
punitive action under section 19572, subdivision (j) (inexcusable absence
without leave). In comsidering whether dismissal was the appropriate
discipline, the officer noted that “[a]ppellant is 64 years old, has had a
long and homorable medical career and is now handicapped by serious
sight and speech difficulties. Also, the Sen*or Mcdical Consuitant has no
complaints about appellant’s work.” On the other hand, he pointed out
that the Department’s problems with petitioner dated back to 1970, that
he had been warned, formally as well as informally, that compliance
with Department rules was required, and that hc had nevertheless
ptrsisied in his pattern of misconduct. On this basis, the hearing officer
concluded that there was no rcason to anticipate improvement if
pctitioner were restored to his position and recommended that the
Department’s punitive action be affirmed. The Board approved and
adopicd the hearing officer’s proposed decision in its entirety and denied
a petition for rehearing.” Thesc proceedings followed.

Petitioner urges both procedural and substantive grounds. for annull-
ing the Board’s decivion. As to the procedural ground, he contends that
the provisions of the State Civil Service Act (Act) governing the taking of
punilive action agaiast permanent civil service employees, without

The RWM actions conformed with the procedure prescribed by
scctions 19574-1 for the dismissal of a permanent civil scrvice employce.
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requiring a prior hcaring, violate due process of law as guaranteed by
both the United States Constitution and the California Constitution. As
to the substantive grounds, he attacks the Board’s decision on two bases:
First, he argues that the Board's findings are not supported by substantial
evidence; second, he asserts that the Board abused its discretion in
approving petitioner’s dismissal which, he claims, is unduly harsh and
disproportionate to his aliegedly wrongful conduct.

. . -1

Turning first to petitioner’s claims of denial of due process, we initially
describe the pertinent statutory disciplinary procedure here under attack.

The California system of civil service employment has its roots in the
state Constitution. Article XX1V, scction 1, subdivision (b), describes the
overriding goal of this program of state employment: *In the civil service
permancnt appointment and promotion shall be made under a general
system based on merir . . . ."® (ltalics added.) (See also Assem. Interim
Com. Rep., Civil Service and State Personnel (1957-1959) Civil Service
and Personnel Management, | Appendix to Assem. J. (1959 Reg. Sess.)
p- 21.) The use of merit as the guiding principle in the appointment and
promotion of civil service employees serves a two-fold purpose. It at once
* ‘abolishfes] the so-called spoils system, and [at the same time] . . .
Jncreasefs] the cfliciency of the service by assuring the employees of
continuance in oftice regardless of what party may then be in power.
Efficiency is securcd by the knowledge on the part of the employee that
promotion to higher nositions when vacancies occur will be the reward of
faithful and honest service’ [citation] . . . .” (Steer v. Board of Civil
Service Commrs. (1945) 26 Cal.2d 716, 722 [160 P.2d 816).) The State
Personnel Board is the administrative body charged with the enforce-
ment of the Civil Scrvice Act, including the review of punitive action
taken against cmployees.¥

*Under the prescribed constitwtional scheme, “{tjhe civil service includes every oflicer
and cmployee of the state except as otherwise provided in this Constitution.” (Cal.
Const., ant, XXIV, § 1. subd. (2).) Article XX1V, section 4, lists those categories of officers
und employees who are cxempt from the civil service. : ‘

YIhe companition of the Board is described in article XXIV, section 2, subdivision (1),
of the California Constitution as follows: “There is a Personnel Board of 5 members
appointed by the Governor and approved by the Senate, @ majority of the membenship
concurring, for [0-year teems and until their successors are appointed and qualificd.
Appuintment to il a vacancy is for the unexpired portion of the term. A member may
be removed by concurrent resolution adopted by each house, Iwo-thirds of the
membership of each house concurring.”™ ‘

- The Board's duties are set forth in article XX1V, section 3, subdivision (a). ias follows:
“The Bourd shall enforce the civil service statutes and, by majority vote of all of its
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To help insure that the goals of civil service are not thwarted by those
in power, the statutory provisions implementing the constitutionul
mandate of article XX1V, section |, invest employces with substantive
and procedural protections against punitive actions by their superiors. '
Under section 19500, “{t}he tenure of every permanent employee holding
a position is during good behavior. Any such employee may be . .
permanently separated (from the state civil service] through resignation
or removal for cause . . . or terminated for medical reasons . . . .” (ltalics
added.) The “causes™ which may justify such removal, or a less severe
form of punilive action,'! are statutorily defined. (§ 19572.)

The procedure by which a permanent employee may be dismissed or
otherwise disciplined is described in sections 19574 through 19588.
Under scction 19574,!3 the “appointing power™!? or its authorized
representative may effectively take punitive action against an employee
by simply notifying him of the action taken.! (California Sch. Employees
Assn. v. Personnel Commission (1970) 3 Cal.3d 139, 144, fn. 2 [89Y
Cal.Rptr. 620, 474 P.2d 436); Personnel Transactions Man., March 1972.)

members, shall prescribe probationary periods and classilications, adopt other rules
authorized by statute, and review disciplinary actions.”

wIn the instiant case, we are concerned only with provisions of the Act insofur as they
govern the disciplining of permancnt employees (sec (n. 3, ume) and we limit our
discussion accordingly. ]

HSection 19570 provides: “As used in this article, ‘punitive action’ means dismissal,
demotion, suspension, or other disciplinary action.” The Board has defined “other
disciplinary action” o include. among other things, official reprimand and reduction in

“salary. (Personnel Transactions Man.. March 1972.) :

Section 19571 is the provision cstablishing general authority to take punitive action:
“In conformity with this article and board rule, punitive action may be taken against any
cmployee, or person whose name appears on any cmployment list for any cause for
discipline specilicd in this article.” :

“12Section 19574 provides as follows: “The appointing power. or any person authorized
by him, may take puaitive action against an employee for one or more of the causes for
discipline specificd in this anticle by notifying the employce of the action. pending the
service upon him of a written notice. Punitive action 1s valid only if a written notice is
served on the employee and filed with the board not later than 15 calendar days after the
chective date of the punitive action. The notice shall be served upon the employec cither
penonally or by mail and shall include: (a) a Matement of the nature of the puaitive
action; (b) the elfective date of the action; (¢) a statement of the causes therefor; (d) o
statement in ordinary amd concise language of the acts or omissions upon which the
vanses are based: and (¢) a statement advising the unployee of his right (o answee the
notice and the time within which that must be done if the answer is (o constituie an
appeal.” , -

“Under section 18524, “ fajppointing power’ means a person or group having
authority to make appointments to positions in the State civil service.”

UEor the pricedure regulating discipline where charges against the employee arc liled
by 1; l?ird party with the consent of the Board or the appointing power, see section
19583.5.

[Sept. 1975)



No particular form of notice is required. (29 Ops.Cal. Atty.Gen. 115, 120
(1957); Personnel Transactions Man., March 1972.) However, within IS
days after the effective date of the action, the appointing power must
serve upon the employee and file with the Board a written notice
specifying: (1) the nature of the punishment, (2) its effective date, (3) the
causes therefor, (4) the employee’s acts or omissions upon which the
charges are based, and (5) the employee’s right to appeal. (§ 19574.)15

Excepl in cases involving minor disciplinary matters,'® the employee
has a right to an evidentiary hearing to challenge the action taken against
-him."7 To obtain such a hearing, the employee must filé with the Board a
written answer to the notice of punitive action within 20 days after
service thereof.'™ The answer is deemed to constitute a denial of all
allcgations contained in the notice which are not expressly admitted as
well as a request for a hearing or investigation. (§ 18575; sec fn. 18, ante.)
Failure to file an answer within the specified time period results in the
punitive action becoming final. (§ 19575.)

1See footnote 12, anve.

In an opiion issucd on March 26, 1953, the Attorney Gencral described the
“statement of causes™ as follows: “Such statement of causes is not merely a statement of
the statutory grounds for punitive actipn set forth in section 19572 but is a factual
statement of the grounds of discipline which, although not necessarily pleaded with all
the niceties of a complaint in 4 civil action or of an information or indictment in a
crimmal action, should be detailed enough to permit the employee to identify the
transaction, to undenstand the nature of the alleged offense and to obtain and produce
the facts in opposition [citations].” (Sce 21 Ops.Cal.Atty.Gen. 132, 137 (1953).)

¥Such minor disciplinary matters generally include those cases in which the discipline
impased is suspension without pay for [0 days or less. Scction 19576 describes the
procedural rights of an employee subjected to this form of discipline.

VSection 19578 provides that “Jwlhenever an answer is filed to a punitive action other
than o suspension without pay for 10 days or less, the board or its authorized
representative shall within a reasonable time hold a hearing, The board shall notify the
parties of the time and place of the hearing. Such hearing shall be conducted in
accordance with the provisions of Seclion 11513 of the Government Code, except thin
the employee and other persons may be examined as provided in Section 19580, and the
puﬂica“m;uy submit all proper amd competent evidence against or in support of the
ciuses,

"Section 19575 describes the procedure to be followed by an employee in answering a
notice of pumitive action: “No Later than 20 calendar days alter service of the notice of
punitive action, the employee may file with the board & written answer to the notice,
which answer shall be deemed 1o be a denial of all of the allegations of the notice of
punitive action not expressly admitted and a request for hearing or investigation as
provided in this anticle. With the consent of the board or its authorized representative an
amended answer may subsequently be liled. IF the employee fails 1o answer widhin the
time specified or after answer withdraws his appeal the punitive action taken by the
appointing power shall be final. A copy of the employee’s answer and of any amended
answer shall promptly be given by the board to the appointing power.™
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In cases where the affected employee files an answer within the
prescribed period, the Board. or its authorized representative, must hold
a hecaring within a reasonable time.. (§ 19578; see fn. 17, anie) As a
general rule, the case is referred to the Board's: hearing officer who
conducts a hearing!? and prepares a proposed decision which may be
adopted, modificd or rejected by the Board. (§ 19582.) The Board must
render its decision within a reasonable time after the hearing. (§ 19583.)~
If the Board determines that the causc or causes for which the
employee was disciplined were insufficient or not sustained by the
employee’s acts or omissions, or that the employee was justitied in
engaging in the conduct which formed the basis of the charges against
him, it may modify or rcvoke the punitive action and order the employcec
reinstated to his position as of the effective date of the action or some
later specified date. (§ 19583; see fn. 20, ante.) The employee is entitled
to the payment of salary for any period of time during which the punitive
action was improperly in effect. (§ 19584.)%!

In the case of an adversc decision by the Board, the employee may
petition that body for a rehearing. (§ 19586.)22 As an alternative or in
addition to the rehcaring procedure, the employee may scek review of

AL such hearing, the appointing power has the burden of proviag by a prepoader-
ance of the cvidence the acts or omissions of the ecmployce upoa which the charges are
bised and of emablishing that these acts constitute cause for disipline under the relevant
statutes. (§§ 19572, 19573.) The cmployee may try 10 avoid the consequences of his
actions by showing that he was justilied in cnguging in the conduct upon which the
charges are hased. (See 21 Ops.Cal. Atty.Gen. 132. 139 (1953).)

"Under the terms of section 19583, “{tlhe board shall render o decision within
rcasonable time after the hearing or investigation. The punitive action taken by the
appointing power shall stand unless modilicd or revoked by the board. If the bourd finds
that the cause or causes for which the punitive action was impased were insulfficient or
nuol sustained, or that the employce was jusiitied in the course of conduct upon which the
causes were based, it may madily or revoke the punitive action and it may order the
cmployce returned to his position cither as of the date of the punitive action or as of such
later date as i may specily. The decision of the board shall be entered upon the minutes
of the buard and the oflicial roster.”

“1Scction 19584 pruvides: “Whencver the board revokes or modifics a punitive action
and ordens that the employee be returned (o his puosition it shall direct the payment of
salary to the employee for such period of time as the board finds the punitive action was
improperly in cilect.

“Silury shall aot be authorized or pard for any portion of a period of punitive action
that the employce was aot ready, able, and willing (o perform the duties of his position,
whether such punitive action is valid or not or the causes on which it is based state facis
suflicient o constitule cause fur discipline.

“From any such salary due there shall be deducicd compensation that the employce
carned, or might reasonably have carned. during any period commencing more than six
months after the initial date of the suspension.”

“8ection 19586 provides in pertinent pant that “{wjithin thirty days after receipt of a
copy of the decision rendered by the board in a proceeding um{er this article. the
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the Board’s action by means of a petition for writ of administrative
mandamus filed in the superior court. (§ 19588; Boren v. Stute Personnel
Board (1951) 37 Cal.2d 634, 637 [234 P.2d 981).)%

As previously indicated, petitioner asserts that this statutory procedure
for taking punitive action against a permanent civil scrvice ecmployee
violates duc process of law as guaranteed by the Fifth and Fourtcenth
Amendments to the United States Constitution and article I, sections 7
and 15 of the California Constitution. His contention is that these
provisions authorize a deprivation of property without a prior hearing or,
for that matter, without any of the prior procedural safeguards required
by duc process before a person may be subjected to such a taking at the
hands of the state. As it is clear that California’s statutory scheme does
‘provide for an cvidentiary hearing after the discipline is imposed
(§§ 19578, 19580, 19581). we view the petitioner’s constitutional attack as
directed against that section which permits the punitive action to take”
effect without according the employee any prior procedural rights.
(§ 19574; sce fn. 12, ante.)

.

Our analysis of petitioner's gontention proceeds in the light of a recent
decision of the United States Supreme Court dealing with a substantially
identical issue. In Arnen v. Kennedy (1974) 416 U.S. 134 [40 L.Cd.2d 15,
94 S.Ct. 1633), the high court was taced with a due process challenge to
the provisions of the federal civil service act, entitled the Lloyd-
LaFollette Act, regulating the disciplining of nonprobationary govern-
ment employees. (5 U.S.C. § 7501.) Under that statutory scheme, a
nonprobationary employee may be “‘removed or suspended without pay
only for such cause as will promote the efliciency of the service.” (5
US.C. § 7501 (a).) The same statute granting this substantive right to
continucd employment absent cause sets forth the procedural rights of
an employee prior to discharge or suspension.

employee or the appointing power may apply for a rehearing by liling with the board a
written petition theretor. Within thirty days alter such filing, the board shall cause notice
thereol o be served upon the other parties to the proceedings by mailing to cach a copy
ol the petition for rehearing. in the sume manner as prescribed for notice o hearing.

“Within sixty days after service of notice of filing of a petition for rehearing. the board
shall either grant or deny thepetition in whole or in part. Failure to act upon a petition
tor reheanmg within this sixty-day period is i denial of the petition.™

HSection 195K provides: “The right to petition a court for writ of mandate, or to
bring or maintain any action or proceeding based on or related to any civil service law of
this State or the adminstration thereot shall not be affected by the failure to apply for
rehearing by filing written petition therefor with the board.”

The judicial review proceedings are governed by Code of Civil Procedure section
1094.5. (Boren v. Stare Personnel Bourd, supra, a p, 637.)
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Pursuant to this statute and the regulations promulgated under it, the
employee is catitled to 30 days advance written notice of the proposed
action, including a detailed statement of the reasons therefor, the right to
cxamine all materials relied upon to support the charges, the opportunity
to respond cither orally or in writing or both (with affidavits) before a
representative of the employing agency with authority to make or
rccommend a linal decision, and written notice of the agency’s decision
on or before the effeclive date of the action. (5 U.S.C. § 7501 (b); 5
C.F.R. § 752.202 (a), (b), (f).) The employee is not entitled to an
evidentiary trial-type hearing until the appcal stage of the proceedings.
(5 C.F.R. §§ 752.202 (b), 752.203, 771.205, 771.208, 771.210-771.212,
772.305 (c).) The timing of this hearing—afrer, rather than before the
removal decision becomes effective—constituted the basis for the em-
ployee’s due process attack upon the disciplinary procedure.

In a six to three decision, the court found the above procedure to be
constitutional. However, the court’s full decision is embodied in five
opinions which reveal varying points of view among the different
justices. As we proceed to consider petitioner’'s contention, we will
attempt to identify the general principles which emerge from these
opinions as well as from the other recent decisions of the court in the
arca ‘of procedural due process and which are determinative of the
matter before us.

(1) We begin our analysis in the instant case by observing that the
California statulory scheme regulating civil service employment confers
upon an individual who achieves the status of “permanent employee” a
property intcrest in the continuation of his employment which is
protected by due process. In Board of Regents v. Roth (1972) 408 U.S. 564
{33 L.EJ.2d 548, 92 S.Ct. 2701}, the United States Supreme Court “made
clear that the property interests protected by procedural due process
cxtend well beyond actual ownership of rcal estate, chattels, or money.
(I'n. omitted.|” (/d. at pp. 571-572 [33 L.Ed.2d at p. 557).) Rather, “{t}he
Fourteenth Amendment’s procedural protection of property is a safe-
guard of the sccurity of interests that a person has already acquired in
specific benefits. These interests—property interests—may take many
forms.” (/d. at p. 576 {33 L.Ed.2d at p. 560).)

Expanding upon its explanation, the Roth court noted: “To have a
property intcrest in a benefit, a person clearly must have more than an
abstract need or desire for it. He must have more than a unilateral
expectation of it. He must, instead, have a legitimate claim of entitle-
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ment to it. [tis a purpose of the ancient institution of property to protect
those claims upon which people rely in their daily lives, reliance that
must not be arbitrarily undermined. It is a purpose of the constitutional
right to a hearing to provide an opportunity for a person to vindicate
those claims. ‘

“Property interests, of course, are not created by the Constitution.
Rather, they are created and their dimensions are defined by existing
rules or understandings that stem from an independent source such as
state law—rules or understandings that secure certain benefits and that
support claims of entitlement to those benefits.” (/d. at p. 577 [33
L.Ed.2d at p. 561}.)

(2) Thus, when a person has a legally enforceable right to receive a
government benefit provided certain facts exist, this right constitutes a
property interest protected by due process. (Goldberg v. Kelly (1970) 397
U.S. 254, 261-262 [25 L.Ed.2d 287, 295-296, 90 S.Ct. 1011]; see Geneva
_Towers Tenanis Org. v. Federated Morigage Inv. (9th Cir. 1974) 504 F.2d
483, 495-496 (Hufstedler, J. dissenting).) Applying these principles, the
high court has held that a teacher establishing “the existence of rules and
understandings, promulgated and fostered by state officials, that . . .
justify his legitimate claim of entitlement to continued employment
absent ‘sufficient cause’,” has a property interest in such continued
employment within the purview of the due process clause. (Perry v.
Sindermann (1972) 408 U.S. 593, 602-603 {33 L.Ed.2d 570, 580, 92 S.Ct.
2694); see also Board of Regents v. Roth, supra, 408 U.S. at pp. 576-578
(33 L.Ed.2d at pp. 560-562).) And, in Arnett v. Kennedy, supra, 416 U.S.
134, six members of the court, relying upon the principles set forth in
Roth, concluded that due process protected the statutory right of a
nonprobationary federal civil service employee to continue in his
position absent cause justifying his dismissal. (/d. at p. 167 [40 L.Ed.2d at
pp. 40-41] (concurring opn., Justice Powell); id. at p. 185 [40 L.Ed.2d at
p. 31] (concurring and dissenting opn., Justice White); id. at p. 203 [40
L.Ed.2d at p. 61] (dissenting opn., Justice Douglas); id. at p. 211 [40
L.Ed.2d atp. 66] (dissenting opn., Justice Marshall).)

The -California Act endows state employees who attain permanent
status with a substantially identical property interest. Such employees
may not be dismissed or subjected to other disciplinary measures unless
facts exist constituting “cause” for such discipline as defined in sections
19572 and 19573. In the absence of sufficient cause, the permanent
employce has a statutory right to continued employment free of these
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punitive measures. (§ 19500.) This statutory right constitutes “a legiti-
mate claim of entilement” to a government benefit within the meaning
of Roth. Therelore, the state must comply with procedural due process
requirements before it may deprive its permanent employee of this
property intercst by punitive action.

We therefore proceed to determine whether California’s statutes
governing such punitive action provide the minimum procedural safe-
guards mandated by the state and federal Constitutions. In the course of
our inquiry, we will discuss recent dcvelopments in the area of
procedural due process which outline 2 modified approach for dealing
with such questions.

Until last year, the line of United States Supreme Court discussions
beginning with Sméadach v. Family Finance Corp. (1969) 395 U.S. 337 [23
1..Ed.2d 349, 89 S.Ct. 1820}, and continuing with Fuentes v. Shevin (1972)
407 U.S. 67 [32 L.Ed.2d 556, 92 S.Ct. 1983]. and the linc of California
decisions following Smiedach and Fuentes adhered to a rather rigid and
mcchanical interpretation of the due process clause. Under these:
deciswons, every significant dcprivalion——permancm or merely temporary
—of an interest which qualified as “property” was required under the
mandite of due process to be preceded by nolice and a hearing absent

“extraordinary™ or “truly unusual” circumstances. (Fuentes v. Shevin,
supra, 407 U.S. 67, 82, 88, 90-91 [32 L.Cd.2d 556, 570-571, 574-576}; Bell
v. Burson (1971) 402 U.S. 535, 542 [29 L.Ed.2d 90. 96, 91 S.Ct. 1586};
Boddie v. Tonnecticut (1971) 401 U.5. 371, 378-379 [28 L.Ed.2d 113,
119-120, 91 S.Ct. 780); Adams v. Depariment of Motor Vehicles (1974) 11
Cal.3d 146, 155 [113 Cal.Rpur. 145, 520 P.2d 961}); Brooks v. Small Claims
Conrt (1973) 8 Cal.3d 661, 667-668 [105 Cal.Rptr. 785, 504 P.2d 1249};
Randowe v. Appellate Depariment (1971) 5 Cal.3d 536, 547 [96 Cal.Rptr.
709, 488 P.2d 13); Blair v. Pirchess (1971) 5 Cal.3d 258, 277 [96 Cal.Rpir.
42, 486 P.2d 1242, 45 AL.R.3d 1206); McCallop v. Carberry (1970) 1
Cal.3d 903,: 907 [83 Cal.Rptr. 666, 464 P.2d 122].) These authoritics
uniformly heid that such hearing must meet certain minimum procedur-
al requirements including the right to appear personally before an
impartial oflicial, to confront and cross-examine adverse witnesscs, to
present fayorable cvidénce and to be represeated by counscl. (Brooks v.
Small Claims Cours; supra, 8 Cal.3d at pp. 667-668; Rios v. Cuzens (1972)
7 Cal.3d 792, 798-799 [ 103 Cal.Rptr. 299, 499 P.2d 979). vacated sub nom.
Dept. - Motor Vehicles of California v. Rios (1973) 410 U.S. 425 [35
L.Ed.2d 398, 93 S.Ct. 1019]. new dec. Rios v. Cozens (1973) 9 Cal.3d 454
[107 Cal.Rptr. 784, 509 P.2d 696]; see also Goldherg v. Kelly (1970) 397
U.S. 254, 267-271 [25 L.Ed.2d 287, 298-301, 90 S.Ct. 1011].)
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However, as we noted a short time ago in Beaudreau v. Superior Court
(1975) 14 Cal.3d 448 (121 Cal.Rptr. 585, 535 P.2d 713]. more recent
decisions “of the high court have regarded the above due process
requirements a$ being somewhat less inflexible and as not necessitating
an evidentiary trial-type hcaring at the preliminary stage in cvery
situation involving a taking of property. Although it would appear that a
majority of the members of the high court adhere to the principle that
some form of notice and hearing must precede a final deprivation of
property (North Georgia Finishing, Inc. v. Di-Chem, Inc. (1975) 419 U.S.
601, 606 [42 L.Ed.2d 751, 757, — S.Ct. —); Goss v. Lopez (1975) 419 U.S.
565, 579 [42 L.Ed.2d 725, 737-738, — S.Ct. —]; Mitchell v. W. T. Grant
Co. (1974) 416 U.S. 600, 611-612 [40 L.Ed.2d 406, 415-416, 94 S.Ct. 1895];
Armett v. Kennedy, supra, 416 U.S. 134, 164 [40 L.Ed.2d 15, 39)
(concurring opn., Justice Powell), p. 178 [40 L.Ed.2d pp. 46-47] (concur-
ring and dissenting opn., Justice White), p. 212 (40 L.Ed.2d pp. 66-67]
(dissenting opn., Justice Marshall)), nevertheless the court has made
clear that “the timing and contens of the notice and rhe nature of the
hearing will depend on an appropriate accommodation of the competing
interests invoived.” (Goss v. Lopez, supra, 419 U.S. 565, 579 [42-L.Ed.2d
723, 737), italics added; see also Mitchell v. W. T. Grant Co., supra, 416
U.S. at pp. 607-610 [40 L.Ed.2d at pp. 413-415); Arnett v. Kennedy, supra,
416 U.S. at pp. 167-171" [40 L.Ed.2d at pp. 40-43] (concurring opn.,
Justice Powell), p. 188 {40 L.Ed.2d pp. 52-53) (concurring and dissenting.
opn., Justice Whne)) In balancing such “competing interests involved”
s0 as to determine whether a particular procedure permitting a taking of
property without a prior hearing satisfies due process, the high court has
taken into account a number of factors. Of significance among them are
the following: whether predeprivation safeguards minimize the risk of
error in the initial taking decision, whether the surrounding circum-
stances necessitate quick action, whether the postdeprivation hearing is
sulliciently prompt, whether the interim loss incurred by the person
affected is substantial, and whether such person will be entitled to
adequate compensation in the event the deprivation of his property
interest proves to have been wrongful. (Mirchell v. W. T. Grant Co.,
swpra, 416 U.S. at pp."607-610; Arnett v. Kennedy, supra, 416 U.S. at pp.
167-171 (concurring opn., Justice Powell), pp. 188-193 [40 L.Ed.2d pp.
52-56) (concurring and dissenting opn., Justice Whnc), see Beaudreau v.
Supermr Couﬂ .mpm. 14 Cal.3d 448, 463-464.) -

These pnncnplcs have been applied by (he h|gh court to measure the
constitutional validity of state statutes granting creditors certain prejudg-
ment summary remedies. In Mirchell v. W. T. Grant Co., supra, 416 U.S.
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600. the court upheld against due process attack a Louisiana statute
authorizing a state trial judge to order sequestration of a dcebtor's
personal property upon the creditor’s ex parte application, noting that
both the creditor and the dcbior had interests in the patticular property
scized.2* that the creditor’s interest might be seriously jeopardized by
preseizure notice and hearing,? and that adequate alternative procedur-
al safcguards, including an immediate postdeprivation hearing. wcre
accorded the debtor.2¢ On the other hand, the high court struck down a
Georgia slatute permitting garnishment of a debtor’s property pending
litigation on the alleged debt “without notice or opportunity for an early
hearing and without participation by a' judicial officer.” (North Georgia
Finishing, Inc. v. Di-Chem, Inc., supra, 419 U.S. 601, 606 [42 L.Ed.2d 751,
757]).) in reaching its decision, the court emphasized that “[tjhe Georgia
garnishment statute has none of the saving characteristics of the
Louisiana statute.” (Jd at p. 607 [42 L.Ed.2d at p. 757].)

This modified position of the United States Supreme Court regarding
such due process questions has also extended to the form of the hearing
required. In Goss v. Lopez, supra, 419 U.S. 565, the court held that Ohio
public school students had a property as well as a liberty interest in their
education and that they were therefore.entitled to notice and hcaring
before they could be suspended or expelled from school. (/d. at
pp- 374-581 (42 L.Ed.2d at pp. 734-739}.) However. where the suspension
was short. the court concluded that thS required “hearing™ nced be only
an informal discussion between student and disciplinarian, at which the
student should be informed of his alleged misconduct and permitied to
explain his version of the events. (/d at pp. 581-582 [42 L.Ed.2d at
pp- -738-739].) Such a procedure, the court reasoned. “will provide a
mecaning(ul hedge against erroneous action.” (/d. at p. 583 [42 L.Ed.2d at
p- 740].) On the other hand, the court caretully pointed out the
limitations on its holding: “We stop short of construing the Due Process

*'Uinder the terms ol the statute, the trial judge coukd order sequestration oaly if the
creditor proved by altidavit that he had a veador's lien on the property and that the
debtor had defanlted in making the required paymeats, thereby entitling the creditor to
immediate possession. (/o at pp. 605-606 [40 L.EJ.2d at pp. 412-413}.) -

“The court noted that the debtor might abscond with the property and that in any
cvent the debtorls comtinued use thereof would decrease the property’s value. (/d. at
pp. GOK-609 [40 L. Ed.2d at pp. 413-415)) - .

#The creditor was required 1o post 2 boad to cover the debtor’s potential damages in
the event of & wrongful taking. At the postdeprivation hearing which was immediately
available to the debtor, the creditor had the burden of making a prima facic showing of
entitiement (o the property. I he failed (0 do so, the debtor was entitied to return of his
property ad o an award of any damages. (/e at pp. 606-610 {40 L.IJ.2d at
pp- 412:415)) ! i
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Clause to require, countrywide, that hearings in connection with short
suspensions must aflord the student the opportunity to secure counsel, to
confront and cross-examine witnesses supporting the charge, or to call
his own witncsses Lo verify his version of the incident. Briel disciplinary
suspensions are almost countless. To impose in each such case even
truncated trial-type procedurcs might well overwhelm administrative
facilities in many places and, by diverting resources, cost more than it
would save in educational effectiveness. Moreover, further formalizing
the suspension process and escalating its formality and adversary nature
may not only make it too costly as a regular disciplinary tool but also
destroy its ellectiveness as part of the teaching process.” (/d. at p. 583 (42
L.Ed.2d atp. 740).) '

"Our present task of determining the requirements of due process
‘under the particular circumstances of the case at bench is made easier by
the Supreme Court’s decision in Arnett v. Kennedy, supra, 416 U.S. 134,
upholding against constitutional attack the statutory procedure for the
disciplining of nonprobationary federal civil service employees. Initially,
we note that the rationale adopted by the plurality opinion of Justice
Rehnquist, joined by the Chief Justice and Justice Stewart, would
obviate the need for any balancing of competing interests. This rationale
would apparently permit a state to narrowly circumscribe the procedures
for depriving an individual of a statutorily created property right by
simply establishing in the statute a procedural mechanism for its
enforcement. (/4. at pp. 153-155 [40 L.Ed.2¢ at pp. 32-34).) In such
instances, it is reasoned, the individual “must take the bitter with the
sweet,” that is, the substantive benefit of the statute together with the
procedural mechanism it prescribes to safeguard that benefit. (/d. at
pp- 153-154 [40 L.Ed.2d at pp. 32-33].) Under this rationale, it is arguable
that California’s procedure for disciplining civil service employees would
withstand petitioner’s due process attack, since the substantive right of a
permanent state worker to continued employment absent cause (§ 19500)
may be “inextricably intertwined [in the same set of statutes) with the
limitations on the procedures which are to be employed in determining
thatright . ...” (/d atpp. 153-154 (40 L.Ed.2d at p. 33].). :
. RN ¥ R o [ - .

. However, this theory was unequivocally rejected by the remaining six
justices and indced described by the dissenters as “a return, albeit in
somewhat difTerent verbal garb, to the thoroughly discredited distinction
between rights and privileges which once seemed to .govern the
applicability of procedural due process. [Fn. omitted.]" (See Justice
Marshall’s dissenting opn. at p. 211 [40 L.Ed.2d at p. 66]; see also Justice
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Powell’s concurning opn. at pp. 165-167 [40 L.Ed.2d at pp. 39-41]. and
Justice White's concurring and dissenting opn. at pp. 177-178, 185 [40
L.Ed.2d at pp. 4647, 51}.) .

Where state procedures governing the taking of a property interest are
at issuc, all six justices werc of the view that the existence of the interest
is to be determined in the first place under applicable state law, but that
the adequacy of the procedures is to be measured in the final analysis by
applicable constitutional requirements of due process. {/d. at p. 167 [40
I..Ed.2d at pp. 40-41] (concurring opn., Justice Powell). p. 185 [40
L.F.d.2d p. 51] (concurring and dissenting opn., Justice White), p. 211 [40
L.Ed.2d p. 66] (dissenting opn., Justice Marshall).) “While the legislature
may clect not to confer a property interest in . . . [civil service]
cmployment [fn. omitted), it may not constitutionally authorize the
deprivation of such an interest, once conferred, without appropriate
procedural safeguards.” (/d. at p. 167 {40 L.Ed.2d at pp. 40-4i]
(concurring opn., Justice Powell); see also Justice White's concurring and
disseating opn. at p. 185 [40 L.Ed.2d at p. 51}, and Justice Marshall’s
dissenting opn. at p. 211 {40 L.Ed.2d at p. 66].)

In Arnetr, the remaining six justices were of the opinion that a full
cvidentiary “hearing must be held at some timc before a competitive
civil service cmployee may be finally terminated for misconducl.” (/d. at
p. 185 |40 L.Ed.2d at p. 51}, italics added (concurring and disscating
opn.. Justice White); see also, Justice Powell’s concurring opn. at p. 167
[40 L.Ed.2d at pp. 40-41}, and Justice Narshall’s dissenting opn. at p. 212
[40 1..Ed.2d at pp. 66-67].) The qucstion then narrowed to whether such a
hearing had to be atforded prior to the time tnat the initial removal
decision becume effective. (/d. at p. 167 [40 L.Ed.2d at pp. 40-41]
(concurring opn., Justice Powell), p. 186 [40 L.Ed.2d at pp.. 51-52)
(concurring and dissenting opn., Justice White), p. 217 [40 L.Ed.2d at
-pp. 69-70} (dissenting opn., Justice Marshall).) .

In resolving this question, the above justices utilized a balancing test,
weighing “the Government’s interest in cxpeditious removal of an
unsatisfactory cmployee . . . against the interest of the affected employee
in continucd public employment.” (/d at pp. 167-168 [40 L.Ed.2d at
p- 41} (concurring opn., Justice Powell): sec also Justice White's concurring
and -dissenting opn. at p. 188 [40 L.Ed.2d at pp. 52-53], and Justice
Marshall’s dissenting opn. at p. 212 [40 L.Ed.2d at pp. 66-67].) On one
side was the government's intcrest-in “the maintenance of employce
clliciency and discipline. Such factors are essential if the Government is
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to perform its responsibilities effectively and economically. To this end,
the Government, as an employer, must have wide discretion and control
over the management of its personnel and internal aftairs. This includes
the prerogative to remove employees whose conduct hinders efficient
operation and to do so with dispatch. Prolonged retention of a disruptive
or otherwise unsatisfactory employee can adversely affect discipline and
morale in the work place, foster disharmony, and ultimately impair the
efficiency of an office or agency. Moreover, a requirement of a prior
evidentiary hearing would impose additional administrative costs, create
delay, and deter warranted discharges. Thus, the Government’s interest
in being able to act expeditiously to remove an unsatisfactory employee
is substantial. [Fn. omitted.]” (Jd. at p. 168 [40 L.Ed.2d at p. 41]
(concurring opn., Justice Powell); see also Justice White’s concurring and
dissenting opn.. at pp. 193-194 [40 L.Ed.2d at pp. 55-56) and Justice
Marshall's dissenting opn. at pp. 223-225 [40 L.Ed.2d at pp. 73-74).)

" Balanced against this interest of the government was the employee’s
countervailing interest in the continuation of his public employment
‘pending an evidentiary hearing:- “During the period of dJelay. the
employee is off the Government payroll. His ability to secure other
employment to lide himself over may be significantly hindered by the
oulsmmmg charges agaiast him. {Fn. omitted.] Even aside from the
stigma that .utends a dismissal for cause, few employers will be wiiling to
hire and train a new employee knowing that he will return to a former
Government position as soon as an appeal is successful. [Fn. omitied.]
And in many States, . . . 3 worker discharged “for cause is not even
eligible for uncmployment compensatioa. [Fn. omitted.]"?” (/d. at
‘pp- 219-220 [40 L.Ed.2d at p. 71] (dissenting opn., Justice Marshall); sce
-abso, Justice White’s concurring and dissenting opn. at pp. 194-195 [40
L.Ed.2d ut pp: 56—57] and Juune Powell’s concurring opn. at p. 169 [40
;LEdZd.xt p 42).) :

ne Jusm.a rcached v-uymg conclustons in rmlv:ng thls balanung
‘process. Justice: Powell, joined by Justice Blackmun, concluded that the-
“federal discharge procedures comported with due process requirements.
In reaching this result, however. he emphasized the numerous preremov-
»al s:fegu.uds acconded the employee as well as-the right to compensa-

* TUnder Califomin law,. “aln individwel is disqualitied for unempkvymem compensa-
tion benefits if the director finds that . he has been discharged for misconduct
Comnevied with his most revent work.™ (Unemp Ins. Code, § 1256.) Thus, a state civil

service employee who has been discharged for cause rnny be dnqu.nhﬁed from receiving
‘wnemployment mmpcmum in some # CIrcumances. - L
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tion guaranteed the latter if he prevailed at the subsequent evidentiary
hearing: “The aflected employce is provided with 30 duays’ advance
written notice of the reasons for his proposed discharge and the materials
on which the notice is based. He is accorded the right to respond to the
charges both orally and in writing, including the submission of affidavits.
Upon request, he is entitled to an opportunity to appear pcrsonally
before the official having the authority to makce or reccommend the final
decision. Although an evidentiary hearing is not held. th: employee may
make any representations he believes relevant to his case. After removal,
the employee'receives a full evidentiary hearing, and 1s awarded backpay
if reinstated. Sce 5 CFR §§ 771.208 and 772.305; 5 U.S.C. § 5596. These
procedures minimize the risk of error in the initial removal decision and
provide for compensation for the allected employce should that decision
eventually prove wrongful [Fn. omitted.]” (/d. at p. 170 (40 L.Ed.2d at
p.42})

Justice White. concurring in part and dissenting in part, agreed that
duce process mandated some sort of preliminary notice and hearing, and
similarly “concludc{d] that the statute and regulations provisions to the
extent they require 30 days’ advance notice and a right to make a written
presentation satisfy minimum conslitutional requirements.” (/d. .at
pp- 195-196 {40 L.Ed.2d at p. 57}.)=

Justice Marshall, joincd by Justices Douglas and Bannan dissented,

dppan.nlly adhering to the “‘former due process test” requiring an

“unusually important governmental need to outweigh the right to a prior,
hearing.”? (/d. at p. 222 [40 L.Ed.2d at pp. 72-73]. quoting from Fucntes
v. Shevin, supra, 407 U.S. at p. 91, fn. 23 [32 L.Ed.2d at p. 576]; see also
Justice Marshall's dissenting opn. at pp. 217-218. 223 [40 L.Ed.2d at
pp- 69-70, 73].) Finding that the government’s interest in prompt removal
of an unsatistactory cmployce was not the sort of vital concern justifying
resort to summary procedures, the dissenters concluded that a noaproba-
tionary- employce was catitled to a full cvidentiary hearing prior to
discharge, at which he could appear before an independent, unbiased
decisionmaker and confront and cross-examine adverse witnesses. (/d. at

pp- 214-216. 226-227 {40 L.Ed.2d at pp. 67-69, 74-75].)

Bustive White's dissent was based upon his view that the gmplnyu. in Arnent had not
been accorded i mtamal hearing oflicer in the pretermination proveeding. which he
found. was. requiecd by huth due process and the federal statutes. (d at p. 199 |40
L.Ed.2d w p.5Y})

Thustice Douglas abw wrote a sepanite dissenting opinion in which he concluded that
the cemployee in Arnetr had been fired for exercising his right of free speech, and
therefore that the discharge violated the Fint Amendment to the United  States
Constitution. (/d. at pp. 203- 06(40 L.Fd.2d ot pp. 61-631)
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Applying the general principles we are able to distill from these
various opinions, we are convinced that the provisions of the California
Act concerning the taking of punitive action against a permanent civil
scrvice employee do not fulfill minimum constitutional demands.
(3) It is clear that due process does not require the state to provide
the employee with a full trial-type evidentiary hearing prior to the initial
taking of punitive action. However, at least six justices on the high court
agree that due process does mandate that the employee be accorded
certain procedural rights before the discipline becomes efTective. As a
minimum, these preremoval safeguards must include notice of the
proposed action, the reasons therefor, a copy of the charges and
malerials upon which the action is based, and the right to respond, either
orally or in writing, to the authority initially imposing discipline.

California statutes governing punitive action proyide the permanent
employee with none of these prior precedural rights. Under section
19574, the appointing power is authorized to take punitive action against
a permanent civil service employee by simply notifying him thereof. The
statute specifies no particular form of notice, nor does it require advance
warning. Thus, oral notification at the time of the discipline is apparently
sufficient. (See 29 Ops.Cal. Atty.Gen. 115, 120 (1957), and Personnel
Transactions Man., March 1972.) The employee need not be informed of
the reasons for the discipline or of his right to a hearing until 15 days
afier the efTective date of the punitive action. (§,19574.) It is true that the
employee is entitled to a full evidentiary hearing within a reasonable
time thercaiter (§ 19578), and is compensated for lost wages if the Board
determines that the punitive action was improper. (§ 19584., However,
these postremoval safeguards do nothing to protect the employee who is
wrongfully disciplined against the temporary deprivation of property to
which he is subjected pending a hearing. (4) Because of this failure to
accord the employee any prior procedural protections to “minimize the
nisk of error in the initial removal decision” (Arnert v. Kennedy, supra,
416 U.S. a1 p. 170 [40 L.Ed.2d at p. 42] (concurring opn., Justice Powell),
we hold that the provisions of the State Civil Service Act, including in
particular scction 19574, governing the taking of punitive action againsta
permanent civil servicc employee violate the due process clauses of the
Fifth and Fourteenth Amendments to the United States Constitution and
of'article I, sections 7 and 15 of the California Constitution.

Defendants fail to persuade us to the contrary. Relying upon cases
which antedate Arnerr v. Kennedy, supra, 416 U.S. 134, defendants first
contend that we must apply a different and less stringent standard of due
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process in judging the state’s excrcise of a “proprietary”™ as opposed to a
“regulatory” function. Where the state is acting as an “employer,” so the
argument goes, the balancing process must be more heavily weighted in
faver of insuring fiexibility in its operation; therefore, due process is
satisfied as long as a hearing is provided at some stage of the
proceedings. The Supreme Court’s dcecision in Arneit v. Kennedy, supra,
416 US. 134, adequaiely disposes of this argument. In view of our
extensive analysis of this dccision we need not say anything further
except to observe that nowhere in that case does any mesnber of the high
court advocate the distinction advanced by defendants.

Defendants further contend that emergency circumstances may arise
in which the immediate removal of an employee is essential to avert
harm 1o the state or to the public. Adverting to section 19574.5,® which
pernits the appointing power to ordey an employee on leave of absence
for a limited period of time, dcfendgz‘u argue that situations not covered
by this statute but necessitating similar prompt action may conceivably
arise under section 19574 (see fn. 12, ante). In answering this argument,
we need only point out that section 19574 is not limited to the
cxtraordinary circumstances which defendants conjure up. (Sniadach v.
Family Finance Corp., supra, 395 U.S. 337, 339 [23 L.Ed.2d 349, 352];
Randone v. Appellate Department, supra, 5§ Cal.3d at pp. 541, 553: Blairv.
Pitchess, supra, 5 Cal.3d at p. 279.) Indeed, the instant case presents an
example of the statute’s operation in a situation requiring no special
protection of the state’s interest in promps removal. (Sniaduch, supra, 395
U.S. at p. 339 [23 L.Ed.2d at p. 352].) Thus, since the statute “does not
narrowly draw into focus those ‘extraordinary circumstances’ in which
[immediate action] may be actually required,” we remain convinced that
the California procedure governing punitive action fails to satisfy either
federal or state due process standards. (Randone v. Appellate Department,
supra, 5 Cal.3d at p. 541.) -

wSection 195745 provides: “Peading investigation by the appeinting power of
accusstions against an employee involviag misappropriation of public funds or property.
drug addiction, misireatment of persons ia a state institution, immorality, or acts which
would comstitute 2 felony or 3 misdemeanor involving moral turpitude, the aqpoiming

power may asder the employee oa leave of absence for not to exceed 15 duys. The leave
may be terminatcd by the appointing power by giving 48 hours’ notice in writing to the

“If punitive action is not taken on or before the date such a lcave.is terminated, the
lcave shall be with pay. : o : )

“If punitive action 18 taken on or before the date such leave is terminated, the punitive
action may he taken retroctive 1o any date on or afler the date the employee went on
lcave. Notwithstanding the provisions of Scction 19574, the puaitive action, under such
circumstances, shall be valid if written notice is scrved upon the employee and filed with
the board mot later than IS calendar Jays after the cmployce is aotitied of the punitive
action.”™ =
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(5) (Seefn.31.) Having determined that the procedure used to dismiss
petitioner denied him due process of law as guaranteed by both the
United States Constitution and the California Constitution, we proceed
to examine under the well established standards of review3! the Board’s
action taken against petitioner. Petitioner first contends that the Board's
findings are not supported by substantial evidence. Specifically he
disputes the Board’s determination that his absences on March 16 and
June 26, 1972, were due to his drinking rather than to illness. ~

(6) The findings challenged are based upon the testimony of two
apparently credible witnesses, Gerald Green and Bernard Moore, who
stated that they personally observed petitidner at a bar drinking on the
dates in question. With respect to the June 26th incident, petitioner
himself testified that he had consumed two martinis at lunch, despite his
iliness. Clearly this evidence is sufficient to support the Board’s findings
with respect to the cause of petitioner’s absences on these two occasions.

m

[ L

Petitioner finally contends il_\it the penal't): of dismissal is clearly
excessive and disproportionate to his alleged wrong. We agree.

Genenally speaking, “{ijn a: mandamus proceeding to review an
administrative order, the determination of the penalty by the administra-
tive body will not be disturbed unless there has been an abuse of ite
discretion.” (Magit v. Board of Medical Examiners (1961) 57 Cal.2d 74,
87 (17 Cal.Rpu. 488, 366 P.2d 816]; see also Nightingale v. State
Personnei Board (1972) 7 Cal.3d 507, 514-516 [102 Cal.Rptr. 758, 498
P.2d 1006]; Harris v. Alcoholic Bev. etc. Appeals Bd. (1965) 62 Cal.2d 589,
594 [43 Cal.Rptr. 633, 400 P.2d 743); Martin v. Alcoholic Bev. etc. Appeuls
Bd. (1961) 53-Cal.2d 867, 876 [13 Cal.Rptr. 513, 362 P.2d
337)) (7) ' Nevertheless. while the administrative body has a broad

. discretion in respect to the imposition of a penalty or discipline, “it does
not have absolute and unlimited power. It is-bound to exercise legal

The Board is “s statewide administrative agency which derives [its] adjudicating
power from [inticle XXV, section 3, of] the Constitution . . . [; therefore, its factual
determinations) are ot subject to re-examination in a trial de novo but are to he upheld
by a reviewing cournt if they are s J;oned substantial evidence. [Citations.|”

(:ﬂc’ln-nl v. State- Persunnel Bourd (1957) 48 Cal.2d 41, 46 (307 P.2d 4] see also

Sirwmsky v. Sun Dl%o County Em s Retirement Assn. (1974) 11 Cal.3d 28, 35-36
1112 Caf.Rper. 803, 520 P.2d 26}) =’b’m S . )
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discretion, which is, in the circumstances, judicial discretion.” (Harris,
supra, citing Martin, supra, and Bailey v. Taaffe (1866) 29 Cal. 422, 424.)
In considering whether such abuse occurred in the context of public
cmployee discipline, we note that the overriding considcration in these
cases is the extent to which the employee’s conduct resulted in, or if
repeatcd is likely to result in, “[h]arm to the public service.” (Shepherd v.
State Personnel Board, supra, 48 Cal.2d. 41, 51; sec also Blake v. State
Personnel Board (1972) 25 Cal.App.3d 541, 550-551, 554 [102 Cal.Rptr.
50).) Other relevant factors include the circumstances surrounding the
misconduct and the likelihood of its recurrence. (Blake, supra, at p. 554.)

(8) Consideration of these principles in the instant case leads us to
conclude that the discipline imposed was clearly excessive. The evidence
adduced at the hearing and the hearing officer’s findings, adopted by the
Board, establish that the punitive dismissal was based upon the doctor’s
conduct in extending his lunch break beyond his allotted one hour on
numerous occasions, generally by five:to fifteen minutes, and in twice
leaving the office for several hours without permission. It is true that
these transgressions continued after repeated warnings and admonitions
by administrative officials, who made reasonable efforts to accommodate
petitioner’s needs. It is also noteworthy that petitioner had previously
suffered a one-day suspension for similar miscond uct.

However, the record is devoid of evidence directly showing how
petitioner's minor deviations from the prescribed time schedule adverse-
ly affected the public service.32 To the contrary. the undisputed evidence
indicates that he more than made up for the excess lunch time by

‘working through coffee breaks as well as on some evenings and holidays.

With perhaps one or two isolated exceptions,33 it was not shown that his
conduct in any way -inconvenienced those with whom he worked or
prevemed h:m from effectively petformmg his duties.

Dr." Hale, senior medical coasulum and petitioner’s immediate
supervisor for about 13 months; rated his work as good to superior.,
compared it favorably with that of other physicians in the office, and
described him as eflicient, productive, and the region’s “right hand man™’
on ear,: mose and throat problems. Two other employces who worked
with petitioner testified that he was informative, cooperative, helpful,

“%Mr. Green testified on croa-cxamination that there was some latitude with respect to

the hours kept by professional people in the office. as long us lbcy worked 40 hours per
week and received Greea's upproval.

_ WApparently, petitioner’s uncacused absence on the afternoon of June 26, 1972,
inconvenienced Moore who wished Lo see him on a routine business matter.
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extremely thorough and productive. No contrary evidence was prcsenlcd
by or on'behalf of the Department of Health Care Services.

In his proposed decision, adopted by the Board, the hearing officer
stated: “Appellant is 64 years old, has had a long and honorable medical
career and is now handncapped by serious sight and speech difficulties.
Also, the Senior Medical Consultant has no complaints about appellant’s
work. [1]-Consideration of appelhn{s age, his physical problems, the
lack of any apparent affect on his work and sympathy for the. man and
his family are all persuasive arguments in favor of finding that appellant
be given just one more chance.” In testifying, petitioner apologized for
his conduct and promised to adhere strictly to the rules if given another
opportunity to do so.

Our views on this issue should not be deemed, nor are they intended,
lo denigrate or belittle administrative interest in requiring strict com-
pliance with work hour requirements. The fact that an employee puts in
his 40 hours per week by rearranging his breaks to suit his personal
convenience is not enough. An administrator may properly insist upon
adherence to a prescribed time schedule, as this may well be essential to
the maintenance of an efficient and productive office. Nor do we imply
that an employee’s failure to comply with the rules regulating office
hours may not warrant punitive action, possibly in the form of dismissal,
under the appropriate circumstances. Indeed, in the instant case, a less
severe discipline is clcarly Jusllﬁed and we do not rule out the possubnhty
of future dxsmwl il pclmoner s transgrmzons persist.

However, consndcnng all rclennt factors in light of the overriding
“concern for averting harm to the public service, we are of the opinion
that the Board clearly abused its discretion in subjecting petmoner to the
‘mos( severe pumuve action possable for his mnsconduct

In sum, we conclude that the dismissal df petmoner was improper for
two reasons: First, the procedure by which the discharge was effectuated
.denied him - due process of law, as guaranteed by the Fifth and
_Fourtcenth Amendments to the United States Constitution, and article 1,
-sections 7 and 15, of the California Constitution; second, the penalty of

dismissal was: dearly excesswe and d:spropomonale to thc mlsconduct
on which it ms based. -

H .L » :

+ Therefore, upon remand the trial court should issue a percmptory writ
or mandate du'ectmg the State Pcrsonnel Board to annul and set aside its
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dccision sustaining without modification the punitive action of dismissal
taken by the State Department of Health Care Services against petitioner

John F. Skelly, M.D., and to reconsider petitioner's appeal in light of this
opinion.3¢

The judgment is reversed and the cause is remanded to the trial court
for further proceedings in conformity wuh this opinion.

Wright, C. J.. McComb, J., Tobriner, J.,, Mosk, J., Clark J., and
Molinari, J.,* concurred.

¢...

e M haa lwcwfnn Men nmmkd a Ml ewdemmy heann; in this matter,
it is wanecessary for the Boand to order the Depariment to reinstitute new proceedings
againsl h“‘un in otdcf to lmpme an approprme discipline in uspa:l to the conduct
involved herein. .

. ‘Ampdbylmmwmdmmmc“mﬂ N
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TAB B

CONTRACT ADMINISTRATION:

ITS PARTIES AND INTERVENORS

As a continuation of the bilateral representational process, contract
administration necessarily involves the constituent groups of those
charged with the duty of actual administration--the public legisla-
tive body and the membership of the labor organization. Scrutinized
by these constituencies, the administrative process is continually
affected by their political and organizational direction. Others

are also involved in or affected by the outcome of an agreement's
administration. The involvement of these '"other' parties in the

bilateral relationship constitutes third-party intervention.

I. SOLICITED AND UNSOLICITED INTERVENTION

An intervention in the contract administration process may, in some
cases, be welcomed or even solicited by one or both of the parties
to the agreement. Arbitrators and the courts are two of the more
familiar sources of this type of intervention. As interpretors of
the agreement, they may be considered by some to be part of the
process. In a sense, this is true. By definition, however, they
are third parties to the bilateral relationship. Unlike the parties

to the agreement, their responsibility is to render an interpretation

of the contract, not to administer it. Accordingly they may, in their

independence, rule in a fashion neither desired nor envisioned by the

parties to the agreement.
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One possible source of unsolicited intervention in the administra-
tive process is the individual employee covered by the agreement.
As a member of a constituent group in the bargaining relationship,
the employee may attempt to direct the administration of the contract
via political activity in his or her labor organization. Apart from
this, however, the employee may also intervene as an individual
through third-party legal action. One such cause of action could be

filed as a "fair representation' suit.

In another section of this manual, the duty of fair representation
is discussed at length. It must be noted here, however, that both
the labor organization and the employer are liable to legal action
in this regard. The employer's liability arises when there is some
denial of right or benefit, constituting a breach of contract. The
labor organization is held liable should it fail to fairly represent

the employee in obtaining relief from the employer's action.

In addition, a covered employee may have a second basis of interven-

tion, namely, when there is a violation of an employee's civil rights.

II. CIVIL RIGHTS INTERVENTIONS

Title VII of the Civil Rights Act of 1964 prohibits discrimination
on the basis of race, color, sex, religion, and national origin.
Groups who have suffered discrimination under these criteria are

commonly referred to as '"protected classes.'" As with any affected
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member of the public who also falls in a '"protected class,' an employee
may file an action for any violation of these rights. Historically such
actions have been brought against the employer, but the labor organiza-
tion, too, is liable for any overt violations which it may commit. And
recent decisions indicate that a union may also be named defendant in
such suits when it is demonstrated that it tolerated an employer's

1/

overt or covert discriminatory actions.~ In the civil rights area,

the administrative responsibilities are truly shared.

IIT. THE PRIVATE CITIZEN AS INTERVENOR

Finally, and in a manner unique to the public sector, the private
citizen may also intervene in the administrative/collective bargaining

2/

process either as a taxpayer or a voter.—

Although the California Supreme Court has ruled in Bangs v City and
County of San Franciscoéj that the courts may not be used by taxpayers
to "second guess' a local legislative body in its employer-employee

relations, recent events in that city have demonstrated that the

1See: "Equal Employment Opportunity and Affirmative Action in Labor-

Management Relations--A Primer," by Geraldine Leshin, Institute of
Industrial Relations, UCLA 1976, D-3, D-9, H-7, I-7.
2See: California Code of Civil Procedure, Sec. 526 et seq.

3See Appendix: Bangs v City and County of San Francisco.
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reaction of the taxpayer/voter can be both swift and substantial
when they are denied legal redress with regard to bargaining matters.éf

Armed with the ballot, the private citizen may obtain in the voting

booth what the courts deny.

The adoption of the '"'sunshine'" amendment in the Educational Employment
Relations Act (EERA)§/ further underscores the potential significance
of citizen intervention. The amendment requires a public reading of
collective bargaining proposals and counter proposals in K-14 school
district negotiations. In effect, it institutionalizes a channel for
taxpayer/citizen intervention and, as such, provides more than a
means by which a school board may democratically be held accountable
for its actions after the fact. The process provides for political
intervention in the negotiating process before the parties themselves
have fully discussed or finalized their positions. It is, then, a

limited form of direct participation, rather than a simple process of

accountability.

SUMMARY

In this section we have stressed that contract administration is a

continuation of the bilateral representational process. As it is not

4Reference is made to the voter's repeal of the charter provision
which set police and fire salaries in a highly favorable fashion.

" This and certain provisions relating to crafts pay were struck down
following the controversial San Francisco strike of police and fire
personnel in 197S.

5See: EERA, Article 8, Section 3547, et seq. in appendix, Tab A
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immune to other forces, however, we have pointed out that this bilateral
process may be impinged upon by solicited and unsolicited third-party

intervention.

Public sector contract administration is not unique in being subject
to the intervention of third parties. In fact, one of the forms
discussed here--arbitration--originated in private sector labor rela-
tions. And private-sector contract administration is also subject to
review and intervention under the provisions of the 1964 Civil Rights
Act. Public sector labor relations are unique, however, in the degree

to which they are subject to the intervention of the private citizen.

Without question, public-sector collective bargaining should be
accountable to the citizens in all its aspects. But it can be ques-
tioned, whether the so-called '"sunshine' amendment of the EERA will

serve this end. It may merely thwart the process it is designed to
monitor. In any event, public managers and labor organizations should

be alert to the fact that further extension of such forms of intervention
from whatever source could well destroy the bilateral concept which is

fundamental to the collective bargaining process.
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Documents

State Supreme Court on S.F. Pay Case

IN THE SUPREME COURT OF THE STATE OF CALIFOR-
NIA, IN BANK

CITY AND COUNTY OF SAN FRANCISCO et al,
Petitioners,

V.

NATHAN B. COOPER, as Controller, etc., Respondent;
GEORGE A. BANGS, et al., Real Parties in Interest.

S.F. 23210
Filed: April 4, 1975

[Editor’s note: Due to the length of this opinion, part of
the text and most of the footnotes are not reprinted here.
Care was taken not to detract from the basic holdings or
discussion of the issues.)

In March 1974 numerous workers employed by the City
and County of San Francisco and a large number of school
teachers employed by the San Francisco Unified School Dis-
trict went on strike in protest of salary and fringe benefit
proposals then under consideration for the upcoming 1974-
1975 fiscal year. During the course of the two strikes, dis-
cussions were undertaken between employee association rep-
resentatives and representatives of the two municipal employ-
ers, the city and the school district. Ultimately these “‘meet
and confer” or negotiating sessions culminated in the adop-
tion of separate legislative measures by the board of super-
visors and the governing board of the school district.

Shortly after the enactment of these measures, real party
in interest, George Bangs, filed two taxpayer actions in the
superior court challenging, on a variety of grounds, the valid-
ity of both the city’s salary standardization ordinance and
the school district’s salary schedule resolution. After deter-
mining that these taxpayer actions raised substantial ques-
tions as to the validity of the challenged ordinance and reso-
lution, respondent, Nathan Cooper, Controller of the City
and County of San Francisco, refused to implement the
newly enacted measures at the commencement of the 1974-
1975 fiscal year and continued to authorize salary warrants
only on the basis of the 1973-1974 pay rates. The city and
the school district then filed the instant proceeding seeking a
writ of mandate to compel the controller to draw and deliver
warrants reflecting the salary increases granted by the new
ordinance and resolution. The taxpayer, in his return to the
alternative writ, opposes the requested relief, arguing that
both the city ordinance and school district resolution are in-
valid for a number of distinct reasons.!

As discussed at length below, we have concluded that
although portions of both the challenged ordinance and reso-
lution are invalid, the present pleadings do not demonstrate

that either measure fails in its entirety and, in particular. do
not establish that the basic salary schedules which lie at the
heart of the legislative enactients arc invalid. Accordingly,
we have determined that a writ of mandate should issie com-
pelling the controller to draw and deliver salary warrants re-
flecting the newly adopted salary schedules.
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