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FOREWORD

The Institute of Industrial Relations is happy to present this,
the first of a series of training packages completed under the terms
of a contract between the State of California and the University of
California, Los Angeles. With funds provided to the State by the
Federal Government, the State asked the Institutes at UCLA and
Berkeley to assist in the training of state and local public managers
and employees in the conduct of labor relations. A major portion of
our role is to prepare and provide training materials.

Problems related to equal employment opportunity and affirmative
action are among the most difficult and complex of those currently
facing public managers and organizations of public employees. If one
considers the compass of employment policies included in the classic
roles of a personnel department--recruitment, selection, placement,
training, promotion and retirement, each of these are deeply affected
by the incorporation of the principles of equal opportunity and
affirmative action in legislation and other expressions of explicit
social policy. And, as every personnel department knows, the develop-
ment and implementation of policies in these areas are of vital concern
to representative organizations of employees at the bargaining table
and in grievance procedures. Beyond that, they vitally affect the
manner in which civil service and merit systems are administered.

Employee organizations find the task of representation made more
complex by the impact of these policies on the duty of fair representa-
tion and on traditional ways of establishing and administering bargained
criteria in those same areas of traditional concern to personnel depart-
ments.

Few among us question the need to establish equal employment
opportunity or to implement such policies, in the light of historical
practice, by affirmative action. But good will in implementation is
insufficient. We need to know, as best we can, what means will work
better and which worse. Beyond that, we must know what is permissible
and what required, what impermissible and what forbidden by public
policy. Unfortunately, the practitioner must find his way through a
maze of law, developing judicial interpretation of law, and orders of
executive and administrative agencies. This is true not only for
public management; it is true for those who must conduct their collective
bargaining relationships consistently with sometimes inconsistent policies.

It is our hope that this manual will provide at least a primer to
the practitioner who wishes not only to comply with the law, but with
its spirit and objectives, and that it will be of assistance to those
who undertake to train practitioners so to comply. It is with this
purpose that this material has been prepared.

January 1976 Frederic Meyers
Acting Director
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INTRODUCTION

WIHAT'S NEWf ABOUT DISCRIfIINATION?

The literal definition of employment discrimination has not changed:

"a showing of partiality or prejudice in treatment; specifically,

action or policies directed against the welfare of minority groups."

(Webster's New World Dictionary of The American Language, Second
College Edition, 1970.)

What is relatively recent is a new test as to what constitutes

employment discrimination.

To understand this new test, it is necessary to glance back over

our shoulders to pre-1965 days, i.e., before enactment of Title VII

of the Civil Rights Act of 1964.

Before 1965, what was necessary to prove discrimination? Two tests

of discrimination prevailed:

1. the evil motive test

2. the equal treatment test

1. Evil Motive Test (Pre-1965)

The evil motive test has been cogently explained by Alfred W.

Blumrosen, Professor at Law at Rutgers University and Ruth G.

Blumrosen, Associate Professor at Rutgers Graduate School of

Business Administration:

Prior to 1965, discrimination was understood as an individual
act based on a purpose or motive to subordinate all members of
a class, defined by race, color, religion, sex, or national
origin. Blacks belong in their place: therefore, any black
seeking employment will be assigned only to "black" jobs or
not hired at all. Women belong "in the home," and will be
given "women's work" or nothing. This "evil motive" test
of discrimination made proof of violation virtually impossible.
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The evil motive test was, in effect, an attempt to prove a state

of mind, and, as noted above, "made proof of violation virtually

impossible." Perhaps past critics of state FEP Commissions should

take note that the virtually nil possibility of successful litiga-

tion in court under the evil motive test moved the FEP agencies over

the years to stress conciliation.

2. Equal Treatment Test

The Blumrosens interpret the second test of discrimination -- equal

treatment-- in this fashion:

If similarly situated blacks and whites or men and women
applied, and the white or male was preferred by the employer,
such preference would be, or be evidence of, discrimination.
This second test led to permitting the employer to rely on
the subordination of minorities or women in other areas of
life as a reason for denying them employment opportunities.
Under this test, an employer could impose an educational
level requirement, although minorities as a class had less
education; a test requirement although minorities fared less
well on written tests; a "no arrest" requirement, although
minorities in metropolitan areas are more frequently
arrested than whites; or a work experience requirement
which ignored forms of experience which many women have
had.

("Layoff or Work Sharing, "U.S. Civil Rights Digest, Spring, 1975,
p. 36)

3. A Third Test Emerges -- The "Effect Test"

The Equal Employment Opportunity Commission, responsible for

Title VII enforcement, designed a third test of discrimination.

This test is based on effect rather than on motive.
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The "effect test" was applied to employment pen-and-pencil examina-

tions. The EEOC took the position in the use of employment tests

that if a test had an adverse effect on minority employment, the

use of such tests was illegal, unless justified by business necessity.

The Supreme Court in the landmark decision, Griggs v. Duke Power Co.,

upheld the use of the "effect test," holding that Congress directed

the thrust of Title VII to the consequences of employment practices,

not simply motivation. The Court in this and in a related case

stated neither good intent nor lack of bad faith is a defense if

the effect of the practice or policy is to discriminate, unless

the practice or policy can be shown to be a business necessity.

This "effect test" has had broad and far reaching results.

Other General Principles

Two other developments applied by the Courts are also central to

what is new in employment discrimination:

1. Statistics which show, for example, racial disparity between

an employer's work force and the population as a whole

establish a prima facie case of discrimination. In the

words of one court:

"It is our belief that the often-stated aphorism,
'statistics often tell much and courts listen,"has
particular application in Title VII cases." 443 F.2d
at 551 (citation omitted).
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2. While Title VII expresses the will of Congress that its provisions

should look to the future, not to the past, the courts are taking

a backward gaze when current practices, neutral on their face and

not job-related, perpetuate the effects of past discrimination.

A reading of the material in this manual will give substance to this

shorthand version of principles and developments under equal emp-

loyment opportunity laws.

And perhaps the newest thing about discrimination: for statistic-

ians and attorneys, Title VII and allied legislation is expanding

their employment opportunities!



TAB A

COLLECTIVE BARGAINING AND EQUAL EMPLOYMENT OPPORTUNITY

I. DISCRIMINATION GRIEVANCES AND CONTRACT PROVISIONS

The impact of Title VII and allied laws on collective

bargaining becomes increasingly apparent. Court decisions are

forging change. Bargaining unit members -- minorities and women --

are pushing for change. They seek in grievances involving

employment discrimination more than the application of the

"law of the shop." They seek resolution of such grievances

through the application of the "law of the land."

Seeking Title VII type remedies under a grievance-arbitration

procedure has advantages for both labor and managenent. Perhaps

the most important advantage accrues to both parties when aggrieved

employees look to the grievance-arbitration procedure to resolve

job bias complaints rather than seek resolution through government

intervention. But there are some major hurdles, as cogently stated

below:

...today, the investigation of a grievance alleging
discrimination is generally not carried out by a
union steward and a management representative, but
by an investigator of the EEOC or of a State or
local deferral agency. The ultimate determination
of equity in the grievance is made not by an arbitrator
but by the Federal courts. The source of that deter-
mination is not a collectively bargained labor-
management agreement, but Title VII.
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The grievant can utilize the grievance procedure
and accept its results, but he is not required to
do so. He can ignore the grievance procedure en-
tirely and file a charge with the EEOC or a State
or local deferral agency. Or he can utilize the
grievance procedure and, if not satisfied with the
outcome, still file a charge.

(Source: "The Union Role in Title VII
Enforcement," by Herbert Hammerman and
Marvin Rogoff, U.S. Civil Rights Digest,
Spring 1975)

The main problem of incorporating Title VII into a grievance-

arbitration procedure is that the result is not final and binding,

even when the agreement provides for final and binding arbitration.

In Alexander v. Gardner Denver Co. (415 U.S. 36, 1974), the U.S.

Supreme Court, in a unanimous decision, ruled that Title VII gives

an individual rights that cannot be bargained away. The Court

held that an individual does not give up the right to go to court

on a Title VII charge, even if the case has been submitted to

arbitration under a nondiscrimination clause of a contract.

The Court held that "we are unable to accept the proposition that

the petitioner waived his cause of action under Title VII...there

can be no prospective waiver of an employee's rights under Title VII."

The Supreme Court made a clear distinction between the filing of a

grievance to assert rights under a collective agreement and the

filing of a lawsuit to assert statutory rights under Title VII.
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A. Court Considers Viewpoint of Employer

The Court also turned its attention to the argument that permitting

an employee to have his discrimination claim considered in two forums -

arbitral and judicial -- is unfair to the employer. The employer

would be bound by the arbitral award, but not the employee.

The district court in Gardner Denver agreed with this argument and

had said it could not "accept a philosophy which gives the employee

two strings to his bow when the employer has only one."

In disagreeing with the lower court, the Supreme Court said that in

instituting a Title VII remedy, the employee is not seeking a review

of the arbitrator's decision:

Rather, he is asserting a statutory right
independent of the arbitration process. An
employer does not have "two strings to his bow"
with respect to an arbitral decision for the
simple reason that Title VII does not provide
employers with a cause of action against
employees. An employer cannot be the victim
of discriminatory employment practices....

B. Court Looks at Role of Arbitrator in Discrimination Grievances

While the Supreme Court stated that individual rights under Title VII

cannot be replaced or waived by an arbitration decision, the Court

did not totally close the door on arbitral decisions.

The Court ruled that an arbitrator's decision may be admitted as

evidence and given whatever weight it may deserve under the facts

and circumstances.
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In an important footnote, the Supreme Court listed the four

factors that courts should evaluate and weigh in considering

an arbitrator's decision. These four factors are, in part:

1. The existence of provisions in the collective-
bargaining agreement that conform substanially
with Title VII....

2. ... the degree of procedural fairness in the
arbitral forum....

3. ...adequacy of the record with respect to
discrimination....

4. ...and the special coiiipetence of particular
arbitrators.

The court further added:

lWhere an arbitral determination gives full
consideration to an employee's Title VII rights,
a court may properly accord it great weight.
This is especially true where the issue is solely
one of fact, specifically addressed by the parties
and decided by the arbitrator on the basis of an
adequate record....

The ruling, of course, presents to management and employee organi-

zations a challenge to make arbitration decisions more acceptable

to the courts. This in turn means that the parties will have to

achieve this goal -- if that is their mutual objective -- through

contract changes.

The General Counsel for the International Union of Electrical

WVorkers has said that the courts will accept arbitration awards

only when the conditions spelled out by the Supreme Court are

met. He has reported the IUE is recommending to its local unions

that they seek contract changes as outlined below in order to have

arbitration awards accepted by the courts:
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1. The employer and the union shall not discriminate against
any employee or applicant for employment, nor perpetuate
the effects of past discrimination, if any, against any
employee in any term or condition of employment, including
but not limited to, payment of wages, hours of work, assign-
ment of jobs, seniority, promotions and upgrades, training,
layoffs, recall, discipline, and discharge because of race,
color, religion, creed, age, sex, marital status, or
national origin.

2. In making an award, the arbitrator shall apply Title VII
of the Civil Rights Act of 1964, as amended, and all other
federal, state or local anti-discrimination laws, and all
rules and regulations promulgated t1.ereunder and judicial
interpretations applicable thereto. The arbitrator shall
fashion an award so that it grants any and all relief
appropriate to effectuate the provisions of this section,
including any remedy which could be granted by a federal
district court acting under Title VII.

If the award requires rewriting any provisions of this
agreement, the arbitrator shall direct the parties to
open negotiations to make such changes, but shall retain
jurisdiction over the case until such time as the arbi-
trator is assured that the contract provisions conform
to the requirements of the law. If the parties are unable
to agree upon contract provisions which the arbitrator
determines to be in accord with the law, the arbitrator
shall enter an award specifying the changes in this Agree-
ment which are necessary to achieve compliance with
Title VII. Such changes shall then be binding upon the
parties and become terms and conditions of this agreement
for the duration of this agreement.

3. In any arbitration of a grievance filed by an employee
alleging a violation of Subsection A of this section,
the employee vwho filed the grievance may appear as a
party, present evidence, and be represented by counsel
of her own choosing, the counsel fees and expenses of
counsel to be paid for by such employee, and without
limiting the right of the union also to participate in
said arbitration in the same manner as if the employee
had not exercised the rights conferred on him by this
subsection.

Source: DiyLaorRepr, BNA, November
17, 1975, A-10.



II. SENIORITY

A. MaigoSeirt
Briefly defined, seniority is an employee's length of continuous

service with a private company or public agency.

Seniority is an important factor to organized workers who

consider it as a "property right." To the worker it means

that objective standards, rather than arbitrary decisions or

personal whims of the employer, will determine his or hcr

chances of promotion or transfer; choice of vacation time;

option to accept or reject overtime assignments, etc. And,

understandably, the most important of all -- in a reduction

in work force he or she will be laid off in line with years

of service under the negotiated seniority system, plantwide

or departmental, for example.

In short, from most employees' viewpoint, the seniority

principle in layoffs establishes an objective standard to

determine job retention as well as order of recall; that it is

fair by providing greater job security for those who have

held the jobs the longest. In fact, the moral underpinning

of this has been called the "ethics of queue."

(Melvin W. Reder, "Job Scarcity and the Nature
of Union Power," Industrial and Labor Relations
Review, April, 1960, pp 353-357.)
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And management's view of seniority? lWriting on this point,

James Craft, an Associate Professor of Business Administration,

University of Pittsburgh, states:

Ma..nagemnent. . .while emphasizing the need to
consider employee ability and plant efficiency
in layoffs, has recognized a certain value in
the use of seniority in layoffs. For example,
in some cases, seniority tends to be related
to productivity. In addition,the use of
seniority does provide protection for loyal,
long-time employees and may lead to better
morale and less turnover among experienced
employees. Therefore, seniority has been
widely accepted by unions and management as
one important criterion for detemining
layoffs -- especially when the seniority
units are narrow and seniority layoffs reduce
inefficiency from excessive bumping.

('TEqual Opportunity and Seniority: Trends
and Manpower Implications," Labor Law
Journal, Commerce Clearing House,
Dec. 1975, p. 752)

B. Seniority vs. Affirmative Action

The economic downturn has triggered layoffs of minorities

and women who had gained employment as a result of imposed or

voluntary affirmative action programs on the part of both

private and public sector employers. Before Title VII (1965),

many companies would not hire blacks, for instance, or if they

did, they were assigned to the dirtiest, lowest-paying jobs in

segregated departments or job units. The use of the seniority

standard -- last hired, first out -- has resulted in layoffs

of minorities and females hired under affirmative action programs.
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The issue of seniority-based layoffs vs. affirmative action

has been hotly debated and has fractured a long-time alliance

between organized labor and some leading civil rights spokesmen.

C. Legislative Histor

During Senate debate concern was expressed that Title VII

would adver'sely affect seniority provisions in contracts. To

allay such fears, the Senate floor leaders, Clifford Case

(R.>N.J.) and Joseph Clark (D.,Pa.)submitted a menorandum

which declared:

Title VII would have no effect on established
seniority rights. Its effect is prospective and
not retrospective. Thus, for example, if a
business has been discriminating in the past and
as a result has an all white working force, when
the Title comes into effect the employer's obligation
would be simply to fill future vacancies on a non-
discriminatory basis. He would not be obliged--or,
indeed, permitted--to fire whites in order to hire
for future vacancies, or, once Negroes are hired,
to give them special seniority rights at the
expense of the white workers hired earlier.

(110 Congressional Record, p. 7213,
April 8, 1964)

Senator Clark also entered into the Congressional Record a

Justice Department memorandum! that stated:

"Title VII would have no effect on seniority rights
existing at the time it takes effect. If, for example,
a collective bargaining contract provides that in
the event of layoffs, those who were hired last must
be laid off first, such a provision would not be
affected in the least by title VII. This would be
true even in the case where owing to discrimination
prior to the effective date of the title, white workers
had more seniority than Negroes. . . .
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It is perfectly clear that when a worker is laid off
or denied a chance for promotion because under
established seniority rules he is "lowv man on the
totem pole" he is not being discriminated against
because of his race. . . . [I]n the ordinary case,
assuming that seniority rights were built up over
a period of time during which Negroes were not
hired, these rights would not be set aside by the
taking effect of title VII. (Id. at 7207)

At the time this interchange took place, there was no mention

of seniority in the House-passed bill under Senate consideration.

A substitute bill was passed (and later concurred in by the

House) that contained Section 703(h) which states in part:

Notwithstanding any other provision of this title,
it shall not be an unlawful employment practice
for an employer to apply. . .different: terms,
conditions, or privileges of employment pursuant
to a bona fide seniority or merit system,.

D. Court Decisions

1. Departmental Seniority

a. The Quarles Case - the first reported case to reach the

courts did not deal with layoffs. Rather, it concerned

a departmental seniority system which was declared

discriminatory and hence unlawful. (Quarles v. Philip

Morris, Inc., 279 F. Supp. 505, E.D. Va.1968)

A departmental seniority system is one under which

promotion and layoffs are based on a worker's length of

service or hire-in date in the department. Thus a worker

with more employment seniority but less departmental
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seniority may be laid off or denied a promotion, while

a coworker with less employment seniority but with more

departmental seniority is not laid off or receives a

promotion because the agreement provides for depart-

mental seniority. Often, employers hired blacks into

segregated departments with the lowest-paying and

hottest or dirtiest jobs. Before passage of Title VII,

Philip Morris hired blacks into segregated departments

with no opportunity to transfer into better paying

departments. Then, after Title VII, departmental trans-

fers were made possible. However, a black employee

transferring to another department could not carry his

seniority to the new department. This discouraged him

from transferring, thus locking him in his low-paying

job. On transferring he would be the junior employee on

the seniority roster, though his years with the company

may exceed those of many of the whit.e workers in the

department. In a departmental layoff he would be one of

the first to go.

In Quarles the Court had no direction from Congress

since the debate in the Senate did not deal with a

departmental seniority system. The bona fide system

discussed by the Senate was apparently a plantwide

seniority systen.
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The Quarles case held:

. . . a discriminatory seniority system established
before the act cannot be held lawful under the act.

The Court added:

It is also apparent that Congress did not intend to freeze
an entire generation of Negro employees into
discriminatory patterns that existed before the
Act.

And:

The Court holds that a departmental seniority system l
that has its genesis in racial discrimination is
not a bona fide seniority system.

b. The Papermakers Local 189 Case - This case dealt with

segregated progression lines in a southern Louisiana

paper mill. A transfer between progression lines meant

loss of seniority. Thus once the discriminatory job

assigunent practice ended, black employees could bid

on jobs in an all white line of progression. But in

moving to another progression line, the black worker

would loose his seniority.

The U.S. Court of Appeals, Fifth Circuit, agreed with

the Quarles decision.

The Paperworkers case may be considered a landmark

case. WlJhile it did not deal with layoffs it has had a

pervasive effect on layoff cases.
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The importance of the Papermakers Local 189 case is that

the Court examined three theories for bringing seniority

systems into compliance with Title VII:

(1) "Freedom Now" theory

Basically a complete "purge" by giving blacks
with more plant seniority the jobs of whites
with less plant but more departmental seniority.
In short, blacks would displace white incumbents
holding jobs that--"but for" discrimination--the
blacks would be entitled to because of greater
plantwide seniority. The application of this
approach would mean "bumping" white incumbents
since the "Freedom Now" theory is not based on
an existing job vacancy.

(2) "Rightful Place" theory

This concept forbids the future awarding of
vacant jobs on the basis ofa seniority system
that "locks in" prior racial discrimination;
that is, it perpetrates the effects of past
(before Title VII) discrimination.

In short, incumbent white employees would not
be "bumped" out of their positions by black
workers with more plant seniority; rather,
plant seniority (i.e. hire-in date or employ-
ment seniority) would be asserted by black
employees when new openings or a vacancy
occurred in previously all white departments.
If a black employee thus transferred he loses
none of his employment service credits.

(3) "Status Quo" theory

This is based on a literal reading of Title VII
legislative history; i.e., Title VII is
prospective, not retrospective. An employer
satisfies Title VII merely by ending existing
discrimination. In short, this approach does
not undo the effects of past discrimination.
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The Court rejected the "freedom now" and "status quo" theories

and opted for the "rightful place" theory (a middle ground

position) as a solution in accord with the purpose and history

of the legislation. The decision directed that workers in the

black progression lines be allowed to carry over their

seniority upon transfer to previously all white progression

lines. (The court did not order abandonment of progression

lines). Then the Appellate Court made an observation that has

had great effect in subsequent seniority cases, including

layoff cases:

It is one thing for legislation to require the
creation of fictional seniority for newly hired
Negroes, and quite another thing for it to require
that time actually worked in Negro jobs be given ,7/
equal status with time worked in white jobs. To
begin with, requiring employers to correct their - v
pre-Act discrimination by creating fictional
seniority for new Negro employees would not
necessarily aid the actual victims of the previous
discrimination. There would be no guarantee that
the new employees had actually suffered exclusion
at the hands of the employer in the past, or, if
they had, there would be no way of knowing whether,
after being hired, they would have continued to
work for the same employer. In other words,
creating fictional employment time for newly-hired
Negroes would comprise preferential treatment
rather than remedial treatment. The clear thrust
of the Senate debate is directed against such
preferential treatment on the basis of race.

(Papermakers, Local 189 v United States,
416 F. 2d 980O(CA 5), 1969)
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2. Layoff Cases

Three cases have dealt with layoffs under negotiated seniority

provisions. To date, the appellate courts have upheld the

seniority provisions.

ad Waters v. Wisconsin Steel Wforks

This was the first appellate court decision on the

issue of layoffs based on a plantwide seniority

system.

The U.S. Court of Appeals, 7th Circuit, sustained

the seniority system, referring to the Fifth

Circuit's decision in the Papermakers' case:

"Title VII mandates that workers of every race
be treated equally according to their earned
seniority. It does not require as the Fifth
Circuit said, that a worker be granted fic-
tional seniority or special privileges because
of his race."

The Court then made a distinction between an employ-

ment seniority (plantwide) system and a job/department

seniority system:

An employment seniority system is properly
distinguished from job or department seniority
systems for purposes of Title VII. Under the
latter, continuing restrictions on transfer and
promotion create unearned or artificial expecta-
tions of preference in favor of white workers
when compared with black incumbents having an
equal or greater length of service. Under the
employment seniority system there is equal
recognition of employment seniority which pre-
serves only the earned expectations of long-service
employees.
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The Court concluded that:

Title VII speaks only to the future. Its
backward gaze is found only on a present practice
which may perpetuate past discrimination. An
employment seniority system embodying the "last
hired, first fired" principle does not of it-
self perpetuate past discrimination. To hold
otherwise would be tantamount to shackling
white employees with a burden of a past
discrimination created not by them but by their
employer. Title VII was not designed to nurture
such reverse discriminatory preferences.

(502 F. 2d 1309, (CA 7), 1974)

b. lWatkins v. Steelworkers, Local 2369, and Continental
Can Co.

The EEOC position was upheld at the federal district

court level, but was overturned by the Appellate

Court, 5th Circuit.

The question before the federal district court: does

layoff based on "last hired, first fired" perpetuate

yesteryear's exclusion of minority workers?

This was the question to be answered in this factual

context: There was a major cutback in the operation

of a southern Louisiana can factory. During Wlorld

War II the plant had hired two blacks, but had

hired no other blacks until 1965 (the year Title VII

went into effect). Minority hiring picked up in the

period 1969 through 1971 resulting in 50 blacks

among 400 employees on the payroll in 1971.
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Then there was an econonic downturn, causing heavy

layoffs -- including employees hired in 1951.

Result: except for the two blacks hired during

World War II, the workforce was all white.

The district judge rejected the seniority system,

even though it was plantwide, stating:

...employment preference cannot be allocated
on the basis of length of service or
seniority where blacks were, by virtue of
prior discrimination, prevented from
accumulating relevant seniority."

(369 F. Supp. 1221 (E.D. La.), 1974)

The court granted a remedy that did not limit relief

to those black employees who might have been hired

earlier but for the employer's past hiring discrimina-

tion. The court granted a remedy which benefited

black employees regardless of whether they were

discriminated against by the layoff.

The district court judge ordered that a sufficient

number of laid off black workers be recalled with

back pay in order to achieve the ratio of black-white

employment as it existed in 1971. The court also

said that future layoffs should preserve the ratio.

This would have meant that, assuming sufficient work

to justify a recall, eight white employees would be
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denied recall because of the reinstatenent of the

black workers. The eight white workers all had 1951

seniority dates. The age of the blacks who would

have been reinstated ranged from more than two years

of age to seven years of age at the time the wihites

who would be denied recall were first hired.

In essence, the lower court upheld the EEOC posi-

tion that even a plantwide seniority system that

carries forward past history of discrimination is

not bona fide and thus does not come under the

exemption of Section 703(h) of Title VII.

The case was appealed to the Fifth Circuit. The

appellate court panel, in a unanimous decision,

overturned the lower court and sustained the plantwide

seniority provisions of the contract.

Judge Paul Roney, speaking for the panel, stated:

Age, not race, is the principal reason the
plaintiffs in this case did not have sufficient
seniority to withstand layoff. All but one were
under the age of legal employment when the
Company commenced equal hiring. No plaintiff
has alleged that he applied for employment with
the Company prior to 1965 and was rejected for
discriminatory reasons or that he would have
applied for employment but for the discriminatory
hiring practices of the Company. During the
working lifetime of these plaintiffs, there has
been no history of discrimination, and none of
them has suffered individual discrimination at
the hands of the Company.
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...The result which plaintiffs seek...is not that
personal remedial relief available under
Title VII, but rather a preferential treatment
on the basis of race which Congress specifically
prohibited in Section 703(i)....

c. Jerse Central Power & L t Co. v. IBEW Locals_327,
et al.

This, the third of the layoff cases, contained an

element that was absent in the other two layoff

cases: the company, Jersey Central Power, and seven

locals of the International Brotherhood of Electrical

Workers, entered into a conciliation agreement with

the Equal Employment Opportunity Commission. The

agreement was a result of an EEOC investigation in

which the Commission found reasonable cause to be-

lieve the company discriminated against minority

group persons and females with respect to hiring and

job assignments.

The agreement, signed in January 1974, was to be

effective from December 3, 1973 through December 3,

1977. It provided that the company would use its

"best efforts" during this five-year period to

increase the proportion of females and minority

group members in the company's workforce to equal

the proportion of these groups in the labor

market. EEOC had tried to negotiate a seniority

system in the conciliation agreement, but was

unsuccessful.
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In about mid-1974, economic conditions required a

substantial employee cutback. The company sought

court determination as to whether the contract or

conciliation agreement would govern the layoff

procedure.

The U.S. District Court of New Jersey issued an

order which barred white male employees from bumping

less senior minority and female employees if the

percentages of women and minorities in the company's

workforce fell 15 percent below the goal of the

affirmative action program.

The IBEW locals appealed, arguing that preferential

layoff rights constituted reverse discrimination.

Following the district court's decree, the company

continued to layoff employees in line with the

court's decree until the U.S. Court of Appeals,

Third Circuit, granted a motion to stay the lower

court's order. The company then followed the con-

tract by laying off employees solely by reverse

order of seniority.

The appeals court reversed the order of the lower court,

stating that the union contract did not conflict with

the conciliation agreement which did not contain a procedure

for layoffs:

As such the conciliation agreement sought an
increase in the proportion of female and
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minority group workers by "hires" and not by
"fires." It is highly significant to us that
the conciliation agreement contains no overall
layoff procedure or seniority system. Moreover,
the express terms of the conciliation agreement
do not attempt to affect,nor can we interpret
them to affect, the layoff provisions of the
collective bargaining agreement.

The court rejected the EEOC position that the

company's affirmative action commitment under the

conciliation agreement was an implicit modification

of the seniority provisions of the contract. The

Commission also argued that the objectives of the

conciliation agreement would be thwarted if the

seniority provisions of the contract prevailed.

(9 FEP Cases 117 (CA 3) 197S)

E. "Constructive" (Retroactive) Seniority -Awaiting Supeme
Couwt Decision

Oral argument has been heard by the Supreme Court in a case

not involving layoffs, but that issue is lurking in the

shadows.

The Franks v. Bowman Transportation Co. case arose when an

employee of Bowman alleged that the company had violated

Title VII and the Civil Rights Act of 1866 by engaging in

various practices of race discrimination.

A federal district court found that the company had dis-

criminatorily rejected black job applicants for over-the-road

(OTR) drivers and ordered they be invited to reapply for jobs.
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However, the lower court refused to order that those who might

eventually be hired be granted seniority from the date they

would have been hired, but for discrimination.

The U.S. Court of Appeals Fifth Circuit upheld the lower court,

stating that Title VII barred the awarding of "constructive

seniority" as a remedy for discrimination. The Appellate

Court, however, did award back pay to those who were hired.

Organized Labor Supports Retroactive Seniority

The United Steelworkers of America, the collective bargaining

agent at Bowman and a respondent in the case, and the

N4ational AFL-CIO filed a brief with the Supreme Court, taking

the position that identifiable victims of discrimination are

entitled to retroactive seniority to make them whole. This

remedy, they argue, is not preferential treatment.

The brief states that retroactive seniority would give "a

proven victim of discrimination his 'rightful place': the

place in the seniority system which he would be occupying

but for the prior discrimination against him."

The union brief notes that seniority is used as a measure of

fringe-benefit entitlement, protection in layoffs, promotional

opportunities, and other competitive purposes, and then

states:

The only way a discriminatee can be made whole is to
give him the seniority date he would have had but for
the refusal to hire him. That "rightful place" remedy
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not only effectuates Congress' desire that discriminatees
be made whole, it also preserves the integrity of seniority
systems. Unions and employees have favored seniority as
the determinant of employee competition because it
furnishes an objective and equitable basis for allocating
employment opportunities. But the system remains equitable
only if all employees are given their proper seniority
measure. Equity does not exist if some employees have
had their seniority artificially reduced by the employer's
discriminatory behavior. Reflecting this reality, the
"rightful place" remedy has long been deemed an implicit
part of collectively bargained seniority. Wlhen employees
are discharged in violation of contract, unions invariably
demand that they be reinstated without interruption of
seniority, and arbitrators invariably grant that remedy.

... In sum, the "rightful place" remedy has always been
recognized as an integral component of an equitable
seniority system. It must be awarded if employees are
to be made whole for the discrimination they have suffered.
It is in no sense "preferential." It is, accordingly,
wholly consistent with the congressional objectives em-
bodied in Title VII.

Company Position

Bowman Transportation Co. agrees with both the black plaintiffs

and the union position that a court m order "constructive"

seniority as a remedy, but a refusal to do so is not an abuse

of a court's discretion.



TAB B

FEDERAL LEGAL SOURCES PROHIBITING EMPLOYMENT DISCRIMINATION

- - A SUMMARY - -

(Texts of federal constitutional provisions and laws are
contained at the end of this section, unless otherwise noted)

U.S. CONSTITUTION

Amendment V

The Fifth Amendment prohibits the federal government from

engaging in discriminatory actions or policies. It provides,

among other things, that "no person shall ... be deprived

of life, liberty, or property, without due process of law."

(emphasis added).

(Proposed September 25, 1789; ratified December 15, 1791).

Amendment XIV

The Fourteentlh Amendment prohibits any state and local

government from depriving any person of life, liberty, or

property without due process of law. This amendment applies

the restrictions contained in the Fifth Amendment involving

federal action to state and local government action. The

Fourteenth Amendment also provides that no person shall be

dlenied equal protection under the law. The Equal Protection

Clause does not appear in the Fifth Amendment.

The Fourteenth Amendment was the basis for the enactment of

the Civil Rights Act of 1871 -- Section 1983.

(Proposed June 13, 1866; ratified July 9, 1868)
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FEDERAL LAWS (in chronological order)

THE CIVIL RIGHTS ACT OF 1866 -- Section 1981

This measure was enacted to enforce the Thirteenth Amendment

prohibiting slavery. Section 1981 provides that "all persons

within the jurisdiction of the United States shall have the

same right ... to make and enforce contracts, ... and to the

full and equal benefit of all laws as is enjoyed by white

citizens." (emphasis added) This right to contract sub-

sequently has been interpreted to mean the right freely to

contract for employment. The 1966 law has been applied

in private sector cases dealing with racial discrimination.

Section 1981 is found under Title 42 of the U.S. Code.

THE CIVIL RIGHTS ACT OF 1871 -- Section 1983

This mcasure was enacted to enforce the Fourteenth Amendment.

It prohibits any person officially acting in behalf of a state

or local government agency (i.e., acting under "color of state

law") from depriving any citizen or other person "of any rights,

privileges, or immunities secured by the Constitution and laws."

Those violating this Act are liable to prosecution by the injured

party.

Section 1983 is found under Title 42 of the U.S. Code.
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TIlE EQUAL PAY ACT OF 1963

This Act prohibits wage discrimination based on sex. It supports

the doctrine of equal pay for equal work. The Act covers employees

in both the public and the private sector, and is administered by

the Wage and liour Division of the Department of Labor. This law

was enacted in 1963 as an amendment to the Fair Labor Standards

Act of 1938.

(For full text of the law and further discussion, see Tab C )

THE CIVIL RIGHTS ACT OF 1964

Title VI: Nondiscrimination in Federally Assisted Programs

This title precludes "discrimination under any program or activity

receiving federal financial assistance." Ilowever, there are no

provisions under this title wlhich authorize cutting off of aid

in respect of employment practices except when a y objective

of federal assistance is to provide employment (e.g., public works

programs).

Title VI deals with more than employment discrimination. In general,

the title prohibits discrimination against the beneficiaries of

federal assistance programs. Thus, if a hospital receives federal

assistance aimed at better care for patients (the beneficiaries),

then the hospital may not discriminate in its care and treatment of

patients. Similarly, if a program receives federal assistance, the

aim being to benefit those employed by expanding job opportunity,

then that program may not be discriminatory in its employment

practices.
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Title VI contains no language that adds to or subtracts from the

President's authority to issue executive orders banning discrimin-

ation. Existing executive orders pertaining to antidiscrimination

remain in force.

Sanctions for noncompliance consist of termination of funds. If

a recipient of federal assistance "by way of grant, loan or con-

tract other than a contract of insurance of guaranty" indulges in

discriminatory employment practices, those funds may be halted or

denied. "Recipient" of aid refers not to the beneficiary, but to

"the person or entity to whom a federal grant or loan is made, or

to whom a federal assistance contract flows" (generally state and

local agencies, but also private persons or organizations).

The administrative agencies empowered to extend financial assist-

ance are responsible for the enforcement of the antidiscrimination

provisions of this title. The emphasis is on seeking compliance

by voluntary means before taking more severe (cut-off) procedures.

Any actions taken by an agency are subject to judicial review.

An important provision of this title which relates to sanctions

against antidiscrimination violators is the "Pinpoint Proviso"

(Section 602). Title VI is designed to limit any termination of

federal assistance to the particular offenders in the particular

area where the unlawful discrimination occurs. The "Pinpoint

Proviso" explicitly limits the cut-off action to the. particular

political entity or other recipient involved in discriminatory

benefits.
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1:or instance, federal granilts ire miadc to "'impacted area sclhools"

-- those with largc numbers of childreni of Federal employees or

members of the Armed Forces. If one school district were found to

be in violation of prohibited employment practices, the other im-

pacted districts in the state would not be threatened with term-

inaticn of funds.

The cut-off procedure contains the following steps:

If a recipient has been found in violation of antidiscrimination

guidelines, and the situation has not been corrected by voluntary

means, the jurisdictional agency may not immediately cut off fed-

eral aid. The agency must first file a written report outlining

the circumstances of the violation and the grounds for the halting

of funds witlh those congressional committees having legislative

jurisdiction over the program involved. The cut-off of funding

may not actually occur until 30 days after the filing of that

report. The interim period gives lawmakers time to review the

agency's findings. If there is disagreement witlh those findings,

Congress may pass a law to prohibit termination of funds. Its

primary purpose is to give concerned Congressmen an opportunity to

voice protest over the termination of funding. Judicial review

is permitted in all situations involving termination of funds.

Title VII -- as amended by the Equal Employment Opportunity Act

of 1972

This title prohibits all forms of employment discrimination on
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the basis of race, color, religion, sex, or national origin. This

prohibition covers both public and private sector employers, employment

agencies, labor unions, and joint labor-management apprenticeship

committees. It also makes it unlawful to discriminate against an

individual because he/she files a Title VII complaint.

Title VII is administered by an independent agency, the EQUAL

EMPLOYMENT OPPORTUNITY COMMISSION (EEOC).

Title VII became effective on July 2, 1965.

(For full text of the law and further discussion, see Tab D )

AGE DISCRIMINATION IN EMPLOYMENT ACT OF 1967

This act prohibits employment discrimination based on age. The

law applies to both public and private sector employers, employment

agencies, and labor unions. The protected age groups under the act

are persons 40 throughi 64 years of age.

The act is administered by the Wage and Hour Division of the

Department of Labor.

The Age Discrimination in Employment Act became effective June 12,

1968.

(For full text of the law and further discussion, see Tab F )
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THE CIVIL RIGHTS ACT OF 1968

Title I: "Interference with Federally Protected Activities"

This law provides criminal penalties for interference with an in-

dividual's employment rights,among others,because of race, color,

religion or national origin. The prescribed penalties include

fines and jail sentences. The act does not preclude or supersede

possible prosecution under existing state or federal law.

The Act is administered by the individual agencies with appropri-

ate jurisdiction. Any actions taken are subject to judicial

review.

The Act became effective on April 11, 1968.

INTERGOVERNMENTAL PERSONNEL ACT OF 1970 (IPA)

The Act, administered by the U.S. Civil Service Commission (CSC),

was designed to improve the federal system by strengthening the

personnel resources of state and local governments. To achieve

this goal, the IPA provides for intergovernmental cooperation in

the administration of grant-in-aid programs; grants for improve-

ment in state and local personnel administration; federal assis-

tance in training state and local employees; grants to state and

local governments for training their employees, etc.

In order to qualify for such federal financial and technical

assistance, the IPA requires that state and local governments
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comply with the merit principles set forth in the act. One

of the merit principles is the fair treatment principle, which

requires

assuring fair treatment of applicants and employees in
all aspects of personnel administration without regard
to political affiliation, race, color, national origin,
sex, or religious creed and with proper regard for their
privacy and constitutional rights as citizens....42 U.S. Code,

Additionally, the CSC is charged by the IPA with the administration

of the Federal Merit System Standards, requiring that state emp-

loyers administering certain federally aided programs be selected,

promoted, and compensated according to a federally approved state-

administered merit system.

These standards bar discrimination on the basis of race, national

origin, color, sex, and age in more than 30 federally funded pro-

grams. In California, 18 counties and about 30 cities are covered

under the standards, many of which receive federal funds for health,

welfare, or civil defense programs. (Figures contained in Calif.

FEPC pamphlet, "Affirmative Action Guidelines", Nov. 1974)

The standards require affirmative action to assure equal employ-

ment opportunity and appeal rights for persons alleging discrimin-

ation. Decisions are binding on the state and affected local

jurisdictions.

(Section 70.4 of Rules and Regulations)
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The Bureau of Intergovernmental Personnel Programs (BIPP) was

established to discharge the Civil Service Commission's responsi-

bilities under the IPA.

PUBLIC HEALTH SERVICES ACT OF 1943 - AS AMENDED IN 1971

This act prohibits federal funding or financial aid to any health

or medical school or health-training facility unless the Depart-

ment of Health, Education and Welfare receives satisfactory assur-

ances that the facility will not or is not discriminating on the

basis of sex in the employment of individuals or the admission of

individuals to training programs.

Additionally, the act prohibits the providing of grants, loan

guarantees or interest subsidies to, or for the benefit of, any

school of nursing unless the applications for aid contain satis-

factory assurances that the school will not discriminate on the

basis of sex in the admission of individuals to its training pro-

grams. This constraint also applies to the granting of federal

contracts.

The act is administered by agencies of the Department of Health,

Education and Welfare (HEW). Agency actions are subject to judicial

review.

Vietnam Era Veterans Act -- 1972

This act requires that special emphasis be given to the employment

of qualified disabled veterans and veterans of the Vietnam Era
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by those receiving federal funding or operating under federal

contracts, or any subcontractor of a prime contractor.

Each contractor must list all employment openings with the

appropriate local employment service office; and each such

local office shall give veterans priority in referral for

employment.

This act is administered by the Veterans Employment Service of

the Department of Labor.

(This act was amended by the Vietnam Era Veterans' Readjustment

Act of 1974)

TITLE IX OF THE EDUCATION AMENDMENTS OF 1972 (HIGHER EDUCATION ACT)

This act prohibits sex discrimination in three areas in all federally

funded education programs: employment, admissions, and treatment

of students. The provisions are applicable to all schools (pre-

school through universities) receiving federal aid. All employees

both full and part-time are covered.

Congress exempts military schools and religious schools where

Title IX conflicts with the religious tenets of the school.

The act is administered by the Department of Health, Education

and Welfare.
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THE STATE AND LOCAL FISCAL ASSISTANCE ACT OF 1972 MORE COMMONLY

KNOWN AS GENERAL REVENUE SHARING ACT (Title I provides for

revenue sharing).

This law provides that "No person in the United States shall

on the grounds of race, color, national origin, or sex be excluded

from participation in, be denied the benefits of, or be subjected

to discrimination under any program or activity funded in whole

or in part with revenue sharing funds."

Inasmuch as discrimination is prohibited in any program or activity

funded in whole or in part with revenue sharing funds, the Office

of Revenue Sharing, U.S. Treasury Dept., is given broad jurisdic-

tion in the application of antidiscrimination standards.

(For full text of Title Iand further discussion see Tab G )

REHABILITATION ACT OF 1973 (Section 503)

The primary provision of this act is that, "No otherwise qualified

handicapped individual in the U.S.... shall, solely by reason of

his handicap, be excluded from the participation in, be denied the

benefits of, or be subjected to discrimination under any program

or activity receiving Federal financial assistance."

More specifically the act sets forth that, "any contract in excess

of $2500 entered into by any Federal department or agency for the

procurement of personal property and nonpersonal services (including
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construction) for the United States shall contain a provision

requiring that in employing persons to carry out such a con-

tract the party contracting with the government shall take

affirmative action to employ and advance in employment qualified

handicapped individuals." It further provides that this require-

ment shall also "apply to any subcontract in excess of $2500 enter-

ed into by a prime contractor in carrying out any contract."

The Rehabilitation Act is enforced by the Office of Federal

Contract Compliance, U.S. Department of Labor. (See Appendix to

this Section for fact-sheet "Who Are the Handicapped?" )

THE VIETNAM ERA VETERANS' READJUSTMENT ACT OF 1974

This law requires all federal government contractors with con-

tracts over $10,000 to take affirmative action to employ and

promote qualified disabled veterans and veterans of the Vietnam

Era. The act strengthens and clarifies the Vietnam Era Veterans

Act of 1972. Affirmative action is required of (1) government

contractors and (2) of the federal government itself. (Title IV,

Sections 402 & 403)

Provisions of the law apply to:

Veterans with a disability compensation of 30 percent or more.

Vetcrans discharged for disability incurred in the line of duty.

Vietnam era veterans who were not disabled but were discharged

within 4 years of their application for employment. The Viet-

nam Era officially ended May 7, 1975.
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The proposed regulations provide that any employer with a

federal contract or subcontract of at least $50,000 and 50 or

more employees must have a written affirmative action program

for each establishment.

Proposed rules require, for example, active recruitment; review

of the employment records of covered veterans to discover

promotable veterans who may have been overlooked for upgrading;

reasonable accommodations to the physical and mental disabilities

of covered veterans.

Proposed regulations would also prohibit the establishment of

compensation schemes which reduce veterans' pay because of a

pension or disability compensation, and call for written

standards where the job requires probing of the veterans' physical

condition. Enforcement is based on a complaint-oriented pro-

cedure: complaints should be filed with Veterans' Employment

Service, U.S. Department of Labor; complaint investigation is

handled by the Department's Employment Standards Administration

(ESA); affirmative action programs are monitored by the OFCC and

ESA.

This law was passed over Presidential veto, December 3, 1974.

EXECUTIVE ORDERS

Executive Order 11141

Executive Order 11141 was issued by President Johnson on February

13, 1964. The Order prohibits contractors and subcontractors
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engaged in the performance of Federal contracts from discrim-

inating against persons because of their age "except upon the

basis of a bona fide occupational qualification, retirement plan,

or statutory requirement," in connection with employment advance-

ment, or discharge of employees, or in regard to the terms or

conditions of their employment. Additionally, it is prohibited

to specify in advertisements or solicitations a maximum age

limit unless that limit is based on a bona fide occupational

qualification, retirement plan, or statutory requirement.

The Order is administered and enforced by individual compliance

agencies with appropriate jurisdiction.

Executive Order 11246 (as amended by EO 11375)

Executive Order 11246 was issued by President Johnson on September

24, 1965. As amended, the order prohibits discrimination by non-

exempt government contractors and subcontractors on the grounds

of race, color, religion, sex, or national origin.

Any contractor or subcontractor with a contract from the federal

government of $10,000 or more must abide by the provisions of

the required Equal Opportunity Clause. Additionally, any non-

construction contractor or subcontractor with 50 or more employees

and a contract of $50,000 or more, must undertake a written

affirmative action program subject to annual reporting. However,

a nonexempt contractor with a contract of less than a $50,000
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must also have proof of affirmative action when requested by

a compliance agency to show evidence of an affirmative action

plan or program (compliance review). This order gave rise to

the concept of affirmative action in meeting the public-policy

goal of equal employment opportunity.

The prohibitions against discrimination apply to the following

areas: hiring; upgrading and promotion; apprenticeship programs;

testing procedures; wages and fringe benefits; company sponsored

training programs; education; tuition assistance; transfers;

layoffs and seniority practices; and other related conditions

of employment.

Although not specifically covered by the Order, unions are affect-

ed by EO 11246, as amended. The section under Tab H ,

"Affirmative Action: Its Meaning and Application," covers this

point in more detail.

Executive Order 11246 established the Office of Federal Contract

Compliance (OFCC) within the Department of Labor to administer

and enforce the Order. Enforcement is a cooperative effort

between the OFCC and the compliance agencies and departments

within the federal government. The compliance agency to which

responsibility for enforcement is delegated in a given situation

is not necessarily the agency which awarded the contract. Com-

pliance agencies include: Department of Defense, NASA, Department

of the Interior, Department of Commerce, Veterans Administration,
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Atomic Energy Commission, Department of Agriculture, Department

of Transportation, General Services Administration, AID, HEW,

Treasury Department, Postal Service, Department of Justice, EPA,

HUD, Small Business Administration, and Tennessee Valley Authority.

Under EO 11246 there is a choice of government enforcement agency

sanctions: (1) may make public, through publication, the names of

noncomplying contractors or unions; (2) may cancel the contract

of a noncomplying employer; (3) may recommend suits by the Justice

Department to compel compliance; (4) may recommend that action be

taken by the Justice Department or EEOC under Title VII (of the

Civil Rights Act of 1964, as amended) empowering the EEOC

to file suit in federal district court; or (5) may "black-

list" (debar) a noncomplying employer from receiving future

government contracts until that employer shows a willingness to

comply with the law. Usually, however, compliance is sought on

a voluntary basis; contract cancellation or debarment from future

contracts is sought only as a last resort.

(For further detail, see Affirmative Action under Tab Hj)

EXECUTIVE ORDER 11478

EO 11478 was issued by President Nixon on August 8, 1969. It

provides for equal employment opportunity and affirmative action

on the part of all federal government agencies as employers.

EO 11478 specifically prohibits discriminatory practices in fed-

eral government employment, on the basis of race, color, religion,

sex or national origin. Executive Order 11478 is administered and

enforced by the U.S. Civil Service Commission.
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CALIFORNIA LEGAL SOURCES

CALIFORNIA CONSTITUTION

The due process clause of the State Constitution (Article I, Sec. 7)

is equivalent to the Fifth and Fourteenth Amendments in the U.S.

Constitution. Section 7(a) provides that, "a person may not be

deprived of life, liberty, or property without due process of law

or denied equal protection of the laws."

The California State Constitution also includes a clause which

specifically prohibits discrimination relating to employment.

Article I, Section 8 provides that, "A person may not be disqualified

from entering or pursuing a business, profession, vocation, or

employment because of sex, race, creed, color or national or ethnic

origin."

CALIFORNIA LAWS

Fair Employment Practice Act--originally enacted as Part 4.5 of

the State Labor Code in 1959; subsequently amended to its present

form.

The law prohibits all forms of employment discrimination based on

race, religious creed, color, national origin, ancestry, physical

handicap, medical condition, age or sex. Medical condition pertaining

to cancer victims was recently included as a prohibited basis of

discrimination by Assembly Bill 1194.
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The FEP Act covers any employment agency procuring employees or

opportunities to work for compensation; any labor organization

which exists for the purpose of collective bargaining or dealing

with employers concerning grievances, terms or conditions of

employment, of mutual aid or protection; and any employer reg-

ularly employing five or more persons (including any person act-

ing as an agent of an employer; the state or any political or

civil subdivision and cities).

Exempted are social clubs, fraternal, charitable, educational, or

religious associations and corporations not organized for private

profit.

The FEP Act created the Division of Fair Employment Practices and

the Fair Employment Practices Commission. While the Commission is

the policy-making authority, the law is unclear in setting forth

the respective responsibilities of the two.

(For further discussion and full text of the Act see Tab E.)

Discrimination: Apprenticeship Programs

Discrimination prohibitions related to apprenticeship programs

are found in Section 3095 of the Labor Code. This section, enacted

in 1959, prohibits discrimination in any recruitment or apprentice-

ship program based on race, religion, creed, color, national origin,

ancestry, or sex. It also provides for criminal penalties to be
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levied against violators (misdemeanor punislable by not more than

$1000, or (six months in jail, or both).

Section 3095 also prohibits the establishment of a maximum age

for apprentices of less than 31 years of age at time of entry (not

applicable to any apprenticeship program established as a result

of a collective bargaining agreement entered into prior to the

operative date of this section). This is not viewed as a viola-

tion of the age discrimination prohibitions of the FEP Act.

The Division of Apprenticeship Standards is vested with the power

to obtain court injunctions against violators of the apprenticeship

laws. (Sec. 3084.5).

Section 3096 of the Labor Code outlines the complaint procedure

and its administration by the State Fair Employment Practice Commission

with investigative support from the Division of Apprenticeship Standards.

Discrimination: Public Works

Discrimination because of race, color, national origin or ancestry,

or religion is prohibited in the employment of persons on public works.

Public works contractors violating this enactment are subject to

penalties for each day the violation continues. (Sec. 1735).

Note: Age and sex are not listed as prohibited bases for discrimina-

tion.

A related section (1777.6) prohibits an employer from refusing to

accept any otherwise qualified employee as an indentured apprentice



B-20

on any public works, solely on the basis of race, religious

creed, color, national origin, ancestry, or sex (age not

included).

EQUAL PAY ACT --(Chap. 1, Part 4, Sec. 1197.5 of the California

Labor Code as amended).

This law which became effective November 13, 1968, is the equivalent

at the state level of the federal Equal Pay Act. However, it covers

only employees in the private sector.

Section 1197.5 states:

"No employer shall pay any individual in his employ at wage
rates less than the rates paid to employees of the opposite
sex in the same establishment for the same quantity and
quality of the same classification of work; provided that
nothing herein shall prohibit a variation of rates of pay
for male and female employees engaged in the same classifi-
cation of work based upon a difference in seniority, length
of service, ability, skill, difference in duties or services
performed...difference in the shift or time of day worked,
hours of work, or restrictions or prohibitions on lift or
moving objects in excess of specified weight or other
reasonable differentiation, factor or factors other than
sex, when exercised in good faith."

Employers who violate the above section are liable to the affected

employee for the amount of wages lost by the employee due to the

violation.

All employers of male and female workers are required by this Act

to keep full records of the wages, job classifications, and other

terms and conditions of employment of their workers.

The provisions of this Act are administered and enforced by the
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Division of Labor Standards Enforcement of the Department of

Industrial Relations. This Division is authorized to receive

complaints brought by any person or persons who feel they have

been the victim of discriminatory practices. The Division is

further authorized by this Act to investigate such complaints and,

where warranted, take remedial action. Where a violation exists,

"it may supervise the payment of any sums found to be due and

unpaid to women employers." Additionally, when a violation is

not rectified by voluntary means, the Division of Labor Standards

Enforcement may 'commence and prosecute a civil action to recover

unpaid wages" against the violator on behalf of the employee.

This Act provides criminal penalties for violation of its discrim-

ination prohibitions. Violation is deemed a misdemeanor punishable

by a fine of not less than $50 or by imprisonment for 30 days,

or both. (Section 1199).



0

0 n

Q ~ ~~~~~~ r= 4-S H i r- ro
0~~~~~r co co OH p 0 Cd 4 4 a

co 4- P .0 0 u u > 0
^~~~~~r O

* oH H OHJJ~ p r
Hr o

0 $4 V M a P 44H r-- 0 (1) iz 0
co r- 0 0) 93 14 4J OH 4) oH
OH co 0 $4 r- 4o to 4) 0 Vio r0U
u 3 OH 4) 44i OH r OH OH 44 0 OH co
OH i la O U) r- :j ol *i 0 C: W
¢u 0 4- OH>XOH UCo 4)X Xa
U) t4 OH Q) co 4) r- 4i ( ceO OHHz

44 OH 0 cO da OH Cd 4 O a OH co
Sal X@$4H0 vv vp x44 p 0 ^
V ~ ~~~ ~>W 4iOH*H V) i 0 0 ci OH OH OH

MW~~~~~~~OH p m 0 OH Cd 4i0 4 Po $4 00

ai) c rv 4 ul Cd 0 p OH rA 0 4)oiv0 <
0~~ >4i 44 OH OHX OH 0 $4 4 O H 04i 1 0

OH~~ OH W OH g 44 FO AW0 4J HIS O H0 w
(a~~ 10 V).0 0 OH F u ON 0 1 OH . la -. OO44

OH OH OH 14 V 4 $4 OH Cd J OH O4OH OH OH P V O
0 0 x 0 0 4J OH M PO 0 44 4- 0 rA r- OH 0 04
O4 U 4) P P 0 1 OH M 4H 0 O H 0 $4 p bo p0 0̂ 0
Pw 4 rA 4 u "O 44 P4 OH P4V 0 4 CdO 4 OH 0

0 nXwD X O < X 0 V z X n v ^ a n < X W Va~~~C
+ H_ < S = = S *H X 4 < < S S H < < S XO~~~>-, 4 'Q

CO O1 t.. O-i O 4H r- $4O) >O. r- ~t OHX O
$4 0 co 4- 04 0 u OH u 0 co 4i44OSSZ

rAP) 60 Pq 0) OH 04 4) Po 4) O H XQOHco OH

H O conH O $ -

U~~~~~~~~~~~~~~v- W X HOOU44 cd -r- g <O
X > ^z ~~~~~~~~3<H H @ g > O z H > q 0~~~~~~~~~~~~~~~~~~or

;1V°X4vOV@HQOeUW~~~~~~~~~~~~~~~~~~~~~~~~~c
Uamv:XVSvXQn :XVW~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~i

co 0 A0 r@S >SZ r

60

W~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~$ 0k 0 0

X~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~P u
OH 1 u En OH r i 04

< v ~ ~ ~~~~0 Po 4i4-q 0
X s Q X @ X QOH OH $

W~~~~~~~~~~~C :j c ou
v k a W ~~~ou 1%00 =4

H pD V a X H 0 X a X @ 0b~~~~~~~~~~~~~~~~~0 r.
H n @ @ Q Q Q @ ~~~ ~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~R C X

X: 1~~~~~~~~~~~~~~~~OH

< 0

0~~ ~ ~ So O Vr

OH pg O 0 0H4

7;~~~~ ~ ~~~~~~~~~~~~~~~~~~~~~~~ o
44 rqH
0 4i m,

< ~~ ~ ~~~~~ ~ ~~~~~~~>r coco<<
u ~~~~~~ ~ ~ ~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~ 0

co u r-- ( uU

04 > > co
W XD

co r
Q ^nlH

co 0 'S) 'Soo0V *,DI bo
EqE C : U



-__C .___= 3
=

=3

-=-

=

G=- c_Y
=_T

Cd I 0
4) .0 H

P 46J bO

p 0
0 4J (1) $4 -H

4i
r. 0 0 od
CO $4 r-i r-i
$4 bO Od 0
bo 0 1 u -

14 O
-cc 0. ^ OH
PL4 4) bo 4

ci -H 0
bo Cd $4 0 4J

4i m u
$4 4J 0 r'q CO

> O " Cd
Cd 0 0)
u VO 0 >
-H 14

4) 0 "q co
44 04 bO

04 0)
rA rA co $4

r-4 4J 44
r-i0 0) 44

44 Cd 0 (t) CO

(L) 44
0

44 4J
0 4-40

> 0 0

0 0 w p 0
00W M 0, $4

4i co 4)
r-i0 4i ro
co0 C:
w u 0 0
0)
VO
w 4i 0 0
44 -H 14 r-i

.t 0 rkd>
r-4 0 03
W-4 rA 0) 44
CO $4 $4 0

0 0 0
rA 4i 4i U)

w 0 0 w
4j 0. -H 4)
0 0 4i 4i

w 0 r-4 u w
Pd u *,)- co>

r.
0

"O
4)
rb
co
"a
r.
0
OH
4i
co
0

Or.4

4
p
u
(A
OH
v

(A
46J
OH
.0
H
4
0
$4
04

r.
-H
tko
.H
.4 r-I
0 co

p
r-I 4)
m 0
0 4)
0 0
-H
4i >%
tv .0
r.

ra
4k 4)
x Po
(1) rw
m :1

4-41
ok

p (A
0
r-49
0 p
u tko

0
okW

(1) PI
u
coO
p -H

O
r. 0
-rq -H

4i,
r. co
0 ci
.rq0
4i VO
tv 4)
9:
-H 10
El 0)
.r4 ro
.4 0)
u 10
U) 0
-H :3
'O 44

A >.b
4) V--4
rh r--f

Cd
CFJ $4
4i 0)
H ro 4i
10 4) u
H 44 4)
.C or-)
0 r-I 0
p r-4 p
P4 Cd 04

I
0
p
4)

0
bo
r-4
co
u
0
r-i

FO
0
co

0)
4i
co
4i
U)

U)
(1)
p
.H
:j
04
4)
P4

r-i sk

co
$4
4)
Po $4
4) 4i 0
44 93 4J

0
ci ch

> co co

u MI U)
4) 0) 0
$4 44 co

$4
p co 4)
4) -H 4i

0 Po u 4)
.0 4) >

4) 0 0) -H
$4 44

tr 93 co
w 0 0
04 44 4-J

4i
0 10
0 a)
-H Po
cvi 0
bo 0
CO 44

O >..
0 r--l

.r.j r-I
4i CO
CIO p
0 Q)
-H Po
4 (L)

44
p
u 0
M rj
-H
la ro

4) .
U) la*
" 04 4i
H CO ci
4 u CO
H -ri p

. 4 ro "
0 r. 0
p CO 0
ow = ci

I
_P-or.

0
-H c
4i 4i
co r-i
r. co
4-4 4)
0 IC
-H
pro m
u 4) 0)
m .0 -H
-H 0 4i
0 :3 -H

44 V-4
m -H
(L) >% u
m V-4 co

r-i 44
rA Cd
4i 14 bo
H (1) 0
4 lo OH
H 0) O
4 44 -H
0 Cd
w O p
04 -H "

bo
r.
-H
p
m
.C
cn

4)
0
r.
4)

(1)
P4

m
0
0
-H
rb
-H

0
p
P4

I
w
Q)
4i
0
H

44
0

0
co
0)
p
0
Po

0%

0-%
04
P4

r-i H
co 00

N.-O r-I
0 r-4 -H
w w 0 >

-H
I I I u
k 0 $4
W M bo o

> P 0 En
0 4) 14 -

bo P4 ow ::)

4j --%
u 0.4
co0
.4p
4i N..4,

0
0 0)
u u

r.
r-i co
co -H
p r-i
0) 04
10 94)
Pku

4)

.rj
4i
co
p
-W
m
-H
O
-H

4i
C4

0)
0 9

0 rn
(1) 0

4) %-.*

C4
00

4) 0
ci -H
-H p
44 CO
44 C
0 cn

u

4)
u
OH

.4
4)
cn

I
O on
-H 0
10 r-i
4i ol (L)
H u

r-i .t m -H
co >
:3 U) rA .4
VO 4) 0 (L)
H -H co U)
> U 14
-,H O 4) 4i
10 4) m 4i rw
O 00 4) 4)
H Cd = > 0

3%

r- -

%-5 f

u=}SaC
44
0

0)
u
-,H
44
44
0

03!=-

p3 p
0
ri)
cyi
0)
p
E-4

=-

14=

_
_

En_
rb
4)
>-I

m
4)
>-4

fIft.
ON
r-i

4i
ci

-.94
(f)
r.
co
p
4)
4-i
4)

co
$4
w

9
r.
4i
0)
-H

U)
Q)
>4

ri)
(L)
>-I

(1)
0
co -It
p r-
4) a,%
4i r--4
0)
> V.

4i
co 0
p 4)
w 03

4i
r:3 Ca
co :j
O -r-)
4i ro
4) co
.rq (L)
> Pd

m
(1)
>4

(A
4)
>-I

W%

U)
4i
0
(L)
0
10
0
(1)

I

0
0
-H
4i
co
U
0
ro
w

X
.-q

(1)
r--l C14
4i r-
-H ON
E--l r-4

_>-
U)
4)
>4

CO
0)
>4

cn
r-
a4%
r-4

44
0

4i
u
-4
r.
0 o-%
-H CY)
4i 0
co Lr)
4-i
.H 0
r--i 0
-H -H
'D 4-i
co u
IC (1)
(1) C/)
P4 %-.,

0 0
z

m
0)
>-4

Pk

bo
0
-H
.4
co

41.1
U)

4)

-0
(L)

(L)
C4
r--4
Cd
$4
(1) 014
0 r--.
Q) m
0 r--4

0
.I a

CD
4)
-H
f-I
04

u p
-H 0
r-i 4i
la u
:3 4)
PW En

co
4= 0
En F4

co
0)
>-4

I
cn
--t
0-

rA
a)
u
-H

.4
(1)
En r-q

r-
'o ON
-W r-f
r-4
Cd ro
0) 0)
= Po

O
u (1)
.H 13
r--l co
.0
0 ri)0

4%

ci
.94
r-I
0)
r.
r.
0
m
.4
0)
04
r-i
co
4i
r.
a)
O
r.
$1
Q)

0
(30
$4
(1)
4-i
0
H

q:l
4.

4i
r.
0
u

00

(A
(1)
4i
:3
4i
co
4i
rn

0e



Co0

"OH 0) U)
4' > OH
C 0 Ig

Z 0 4 OH 0
o rX4 OH 0 0 Ho

.r Po >r^o zi
OH OH r
4. c 0 C 0O 4OJ r 0
rq 4 m coS OO 0$4
H U) 44 4j OHW Q rO

'HO 0 C: HO O'Ho c

U 0w r-4 .' OH 0

CJCJ OH ^- 4 4% 4 a)
U) co ) rH $0 0 ~Cd4-4 OH
OH $4 CO C 4-4 U .HC.)0
Po cJ ro a$4 o (io-

0UQ)Me''H H 4i 0

00 0 4 O coc$.¢o
Ut~~~ C 4- 44 4JoC@W44 v>%U) H $4 0 0 4. 401

U) cso U)Cd U O) 0
0 4, 4 U 4, J$ 0H-U) O
OH OH ',-4.1 O U 0)
U) o vI4 n a u0 0 $4

> Q
OH

4-i 4-a)b0'JJoOH
$4 I4rz $~~~ 0a U

0d

0~~~ ~ ~~~asC#v)
rl 00 *H C O

0a QC4 > $4¢.J~ ~ 40HV OHU)0 '~~~Z0 00 PClOH)

UH 'H.J U'

'V 0 0

si $ a

so0
>4-i~~~~~~~~~~~~~~~~~~~~-

'H1 U) UU)

OH -r v 40 0

04rou m a

PL4 En >4 >44

c~~n aN

0 £ X 00

U)H H
'H~~'HO

S4 )S N

ro ro ro ro
O 0 O0r
a) a) ) Po as
> *> > r. >
4.1 4.1 4.1 r 4.1
O 0 : 0 )
0) 0L 0 U) 0L
x x x Ci xrzi W _ w



I ca
0 V. co

o * r0 0 0 q
rv-40H v- H

H
r- 0r

4-JHC 4Jq r4U)0rUod 4i r- co 4
QXa cco u Cu o

U) *,r4 P -r4> 0 H 0^0 ^
4-COD U)0 co ,- 44J : 4O

0,0 10
J~r 4-I 0

Ic
0 0-4 ) W co .4C H0

cn=HU b vHr O 0 4 ra 0
0 4i V roo r4co O o o
44 CO P 0) 14 0v-4X
o4 - 0

U
4 rl W U Ur.4

co to u m 4i moH p P
w-4'v-00 cx H 0o4i0 *HHJr44

U)~~~~~.4*IAJ -4ico"qU) co4 4.14 40

0 )Uv-)0)Cia U00 I r)OO C cn -0 bo-H~ ~ -ri -r- $4 C OH 0 : H 4i O 4) CO -r

X~~~~~~~r ro u "*a v 4j ra W O O O--
a~~~~~~~~r -nV H -H -r^) m 0r 0 :1 0 (X

> 4 4- (L bO 0 V 4 pU 0 0 0 U- co H p
0 04,: ^ 0H1 J0r40J 0 4 10la, O

r4HL4 C U P-404 P4 CO P4 O0

0 0J 4 0) 0 V U4-4

f.4 CO 0 44P4DL co44UCPOe,~
IU)n

pt 4 C c cr SC.co)i coU) co o

0i 44
-H tko 0 o ci 4-4 - : cH I.e
-4~ *H ) C J4

^ O 4 4U OU) c C4 4.J

cu-H C I eU) 0~4i 00v4-IJ: C )- 0C JCJl~~~~~~~~~~~~~L >, .0 44 0,P - W0r- q > O 4- 0. VrU

I.4UXz 4 c 03
kO U)CU) COq CO u0 rU

H

z~~~~O V) .eI.eI.4U)4-I UV *U4- * U)1. I.I.4U)4

o a',~4-4 IrH P .Cnu H P r14 U -4..e

co0
>4.11.~~~~~~C.)cococ

1U) U) U) U)

I.e 00 0 0 0

4~ 0

Cfjr.) 4I.

0,O U)uXSSSXUX@f

Z44 H0 0 0 0 0
14HP.eCi)~~~~~~~~~~>4z

co 0 0 c

.4 '.0 I.0¢-4
A4 ON0 .4 0

4.10 Cu~~~~~~~~~~~~~~~~~1cu4J co co
4i

0 U Lfrl(%
v-I >--l)UC.)

U I U4nuco Q

4 wCe'0 0

co /) Ip



APPENDIX TO TAB B



U.S. CONSTITUTION

AMENDMENT V
Criminal Proceedings and Condemnatlon of Property

[SucoN 1.1 No Pers sha be held to anwer for a capital, or
otherwise infamous erime, uale on a presentm tI or indictment of a
grand jury, except in e_s a in the land or naval forces, or in the
militia, when in actual service in time of war or public danger; nor
hll any person be subject for the same offense to be twice put in
jeopardy of life or limb; nor shall be compelled in any criminal case
to be a itnes agaist himelf, nor be deprived of life, liberty, or
property, without due proce of law; nor shall private property be
taken for public us, without just compensation.

Prepomi September 25, 170; ratSed D-ember 15, 171.

AMENDMENT XIV
Citizenship, Representation, and Payment

of Public Debt
Citizenship

Szioiox 1. Al persons born or naturalied m the United Stats,
and subject to the jurisdiction thereof, are citisen of the United States
and of the State wherein they reside. No State shall make or enforce any
law which shall abridge the privilege or immun itie of citizens of the
United States; nor shall any State deprive any peron of life, liberty, or
property, without due proces of law; nor deny to any person within its
jurisdiction the equal protection of the laws.

Proposed June 13, 1886; ratified uly, 9, 1888; L-vrtifed Ju7y 2S, 1is--.



CIVIL RIGHTS ACTS OF 1866 and 1871

Civil Rights Act of 1866
was enacted to enforce the 13th
Amendment. Section 1981 (under
Title 42 of the U.S. Code) was
enacted as part of the 1866 law:

Section 1981. Equal Rights
All persons within the juris-

diction of the United States
shall have the same right in
every State and Territory to
make and enforce contracts, to
sue, be parties, give evidence,
and to the full and equal bene-
fit of all laws and proceedings
for the security of persons and
property as is enjoyed by white
citizens, and shall be subject
to like punishment, pains,
penalties, taxes, licenses,
and exactions of every kind,
and to no other.

(The 13th Amendment, 1865,
reads:
Sec. 1. Neither slavery nor
involuntary servitude, except
as a punishment for crime
whereof the party shall have
been duly convicted, shall
exist within the United States,
or any place subject to their
jurisdiction.
Sec. 2. Congress shall have
power to enforce this article
by appropriate legislation.)

Civil Rights Act of 1871
was enacted to enforce the 14th
Amendment. Section 1983 (under
Title 42 of the U.S. Code) was
enacted as part of the 1871 law:

Section 1983. Civil Action:
Deprivation of Rights
Every person who, under color

of any statute, ordinance,
regulation, custom or usage, of
any State or Territory, subjects,
or causes to be subjected, any
citizen of the United States or
other person within the juris-
diction thereof to the depriva-
tion of any rights, privileges,
or immunities secured by the
Constitution and laws, shall be
liable to the party injured in
an action at law, suit in equity,
or other proper proceeding for
redress.



TITLE VI OF CIVIL RIGHTS ACT OF 1964

TITLE VI-NONDI)SCRIMINATION IN FEDERALLY
ASSISTEI) PROGRAMS

Smc. 601. No person in the United States slall, on the ground of
rlce, color, or inational origiii, be excluded from participation in, be
denied the benefits of, or be subiected to discrimination unider any
program or activity receiving Federal finsancial assistance.

PSc. 602. Each Federa (lepartnment and agency whiich is empowered
to extend Federal financial assistance to ainy programn or activity, by
way of grant, loan, or contract other thlani a contraet of insurance
or guaranty, is autlhorized and directecl to effectulate the provisions of
section 601 with respect to such program or activity by issuing rules,
regulations, or orders of general applicability whliclh slhall be coInsistenit
with achievement of thlie objectives of the statute auitlhorizinig the
finianlcial assistance in coinectionl witlh wlichl the action) is taken.
No such rule, regulationi, oIr order shall becoie effective unless ai(l
iuntil approved by the Presideent. Compliance with anv requirement.
adopted puirsuiaint to thiis section may be effected (1) by thie. temiDina-
tion of or refusal to grant or to conltinue tissistanice uinider suchi progran
or activity to aniy recipienit. as to whloim there lias been ain express find-
mig on the record, after opportunity for lhearing, of a failure to comiply
with such requirement, but such termlintationi or refusal shiall be limnited
to the particular political entity, or part thiereof, or thier rcipient
as to whom suchi a finiding has been miade. and, shiall be limiiited in its
effect to the particular program, or part thiereof, in which suich non-
compliance has been so found, or (2) by any other mneanis authorized
by law: Prodvided, however, That no suelh action shall be t aken un1til
the department or agenicy concernie(d has advised thlie appropriate persoll
or persons of the failure to comply witl the requirement anid has
determined -that compliance, cannot be secured by volullitarvy mleans.
In the case of any act0ion terminaiiting, or refuisinig to grant or conitiniue
assistanice because of failure. to coIi ply 'with at r-equiiremenet impoi)(sedpursuanit to this sectioni, thle, head of tle Federal dlepartment or agrenlcy
shall file wvith the committees of the lIouise. anid Senate havinglIegis-
lative jurisdictioni over the proornan or activity involved a full written
report of thle circumstances amn tle grolull(ns foIr sllchI atioln. No sulclh
action shall becomne effective unittil thlirty days have ela-psed after thle
filing of such report.

SEC. 603. Any departinent or agency action taken pursuant to sec-
tion 602 slallb subject to suicIh judicial review as may othervise be
provided by law for similar actioni tak-ein by such (le.par-tment or
agency on otlher grounids. In the case of action, not otlherwise subject
to judicial review, termiinating or refuising to gi.ant or to conitiniue
financial assistanee upon a Ilni(Aii.g of fatilture. to coimiply with any
requirement inmpo.sed pursuant. to sectioIn 602, any person aggrieved
(including any State or politicatl subdivis;ion thereof anid any agency
of either) nmay obtain judiciail re-view of suc,h action in accoridance
with section 10 of the Administrative Procedure Act, anld such actioni
shall not. be deemed comiiiitted Lo unireviewable agen;cy discretion
witliin the ineaning of that section.
SEC. 604. Nothing contained in this title shlill be coinstirued to

authorize action inder this title ly any departnment or agency witlh
respect to anv emnploy.aent practice of any emiiployer, em1ploymxienit
ageney, or labor organization except whlere alprlinary olbjective of tlhe
Federal fintancial assistance is to provide enipi4oynment.

SEC.Sw605. Notlhing in this titJe slitll at(l to or dc.tiract- from anty exist-
ing authority withi respect io any programn or activity und(le- wvhich
Federal finaincial assistance is extended by way of a contract of instir-
anice 01o gul-alrnty.



CIVIL RIGHTS ACT OF 1968

Public Law 90-284
90th Congress, H. R. 2516

April 11, 1968

Sln Sltt
To pmr"eribe pwnalties for certain acts of violence or intimidialultioni, anidtl for other

purmoses.

Be it enacted by thle Senate and House of Representatiees of the
tlnited States of Amnerica in Congres aesenmbled,

TITLE I-INTERFERENCE WITIT FEDERALLY
PROTECTED ACTIVITIES

Civil rights.

SiE. 101. (a) That chapter 13, civil rights, title 18, Uniiited States
Code, is amended by insert.inig immediat&'.y ant tlhe enid thereof the fol- 62 Stat. 696.
lowinig niew section, to read as follows: 18 USC 241-244.
"§ 245. Federally protected activities
"(a) (1) 'Nothing inl this section shtall be cCvistrued tIs inldicatinig ani

intent oni tlhc part of Congress to preventt iny State, any possession or
Coimioniwealthi of the United States, or the District, of CDlumbia, fromn
exercising jurisdiction over any offenise over wlich it would hatve juris-
dictioni in the absence of this section, nor shall aiything in this section
be construed as depr'iving State anid local law enforcement authiorities
of responsibility for prosecuting acts that may be violations of this
sectioII and tllat are violatioIs of Stalte anid loctl law. N rosecutioII
of any offense descrbed in this section shall be iuderta -en by the
UnIlited States except upon the certificatioii in writinig of the Attorniey

exneral or thte I)eputy Attorniey General that in his judgment a
prosecution by the United States is in the public initerest. Aind necessary
to secure substantial justiie, wlhichl functioni of certificationi may not be
delegated.

-'(2) Nothing inI this subsection shall be construed to limit the
aulthority of Federal officers, or a Federal grand jury, to investiga!tepossible violationis of thiis section.

" (b) Wh1ioever, whet.her or not actinig under color of law, by force or
threat of force willfully injures, intimidates or interferes witlh, or
attempts to inijure, intimidate or interfere with-

"(1) any person because he is or hias beeni, or in order to initimi-
date suchi person or any otlher person or any class of persoIns fr-omI-

"(A) votini or ualifying to vote, qualifying or campl?ign-
ing as a caiidi ate or elective office, or qualifying or actinig as
a poll watcher, or any legally authorized election official, in
an7Y primary, special, or genertil election;

'(B) participtilng in or enjoviing any benefit, service,
p)rivilege, program, facility, or act'ivity provided or adininis-
tered by the United States;
"(C a plying for or enjoying. einiployment, or any per-

quisite.t.hefX by.jnigencypf ithe I.teStjteS;
"(D) serviing, or attending upon any court in connect.ion

with possible service, as a grand or petit juror in any court of
thle United States;
"(E) pdrticipatinig in or enjoyinLg the benefits of aniy pro-

gram or activity receiving Federal triancial assistance; or
(2) any person because of his race, color, religion or national

originanld because he istr has been- 82 STAT. 73
"(A) enrolling in or attending any public school or public 82 STAT, 74

college;
(B) part icipat inig in or enijoying any benefit, service, priv-

ilege, program, facility or activit-y provided or adminiistered
by any State or subdivision thereof;
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"(O.)jipplyinti for or e y lgepovmeuti or any per-
Risjte thro, ail p te employeror any agency of
,gny.State or subdivision. tltereof, or joininig or usiilg the
services or advantages of anly labbr organi ation, hirinig hdll;

empoy ent ag!np ;
"(D) serving, or attendinig upon any court of any State

in coinnection with possible service, as a grand or petit j3iror;
"(E) traveliing in or using any facility of iinterstate com-

nmerce, or using any velicle, terminal, or facility of ally coinI-
mon carrier by mnotor, rail, water, or air;
"(F) enjoyinig the goods, services facilities, privileges,

advanitages, or accommodatiols of anly inn2 hotel, motel? or
other establishlmenit whichIprovides lodginig to transient.
guests, or of any restaurant, cafeteria, lunclhroomn, lunlch
counllter, sodn fouintain, or other facility which serves thte ub-
lie and which is principally engaged in selling food or bv-
erages for conisumptioni on the premises, or of any gasoline
station, or of any motion picture house, theater, concert hall,
sports arena, stadium, or any other place of exhibitioR or
entertainment wlhicl serves the public, or of any other estab-
lishment which serves the public and (i) which is located
witlhin the premises of any of the aforesaid establislhnments
or within the premises of which is physically located any of
the aforesaid establislhments, and (ni) which holds itself out
as serving patrons of suich establislhments; or

"(3) during or incident to a riot or civil disorder, any person
enga ed in a usiness in commerce or affecting commerce, includ-
ing, but not limited to, any person engaged in a business whicl
sells or offers for sale to interstate travelers a substantial portioll
of the artieles, commodities, or services which it sells or where a
substantial portion of the articles or commodities which it sells
or offers for sale have moved in commerce: or

"(4) any person because he is or has been, or in order to initimi-
date such person or any otlher person or any class of persons
from-

"(A) participating, without discrimination on account of
race, color, religion or national origin, in any of the benefits
or activities described in sub aragraphs (1)(A) through
(1) (E) or subparagrapsl (2)A) through (2) (F); or
"(B) affording another person or class of persons oppor-

tunity or protection to so participate; or
(5) any citizen because l.e is or has been, or in order to intimi-

date such citizen or any other citizen from lawfully aiding or
encouraging other persons to participate, without discriminationi
on aCCount of race, color, religion or national origin in any of
the benefits or activities described in subparagrapiis (1) (A)
through (1)(E) orsubparagraphs (2)(A) through (2)(F),or
participating lawfully in speech or peaceful assembly opposinig
any denial of the opportunity to so participate-

Penalty slhall b fined not more than $1,00, or imprisoned not mor than one
82 STA? 74 year, or both; and if bodily injury results shall be fined not more than82STAS 54 $10,000, or imprisoned not more than ten years, or both; and if death

resuxlts shall be subject to imprisonment for any term of years or for life.
"Partioipatl.zg As used in this section, the term 'participating lawfully in speech or
lawfull in apeaeeful assembly' shall not mean the aiding, abetting, or inciting of
speeoh or pesao- otber persons to riot or to commit any act of physical violence upon
ful a.sembb" any individual or a.gainst any real or personal property in furtherance

of a riot. Nothing in subparagraph (2) (F) or (4) (A) of this subsec-
tion shall apply tothe proprietor of any establishment which provides

April 11, 1968
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lodgring to transient guests, or to any employee actin'g on behalf of
sucSf proprietor, with respect to the enjoyment of the goods, services,
facilities, privileges, advantages, or accommodations of such establish-
nienit if such establishmenit is located within a building which contains
not more thian five rooms for rent or lire and whiclh is actually occupied
by the proprietor as his residence.

'(c) Nothing in this section shall be construed so as to deter any
law eniforeenieit officer from lawvfully carrying out the duties of his
office; anid no law enforcement officer shall be conisidered to be in viola-
tion of this section, for lawfully carrying out the duities of his office or
lawvfully enforcing ordinancees and laws of the United States, the
District of Colunmia, anly of the several States, or any political sub-
division of a State. For purposes of the preceding sentenice, the term "iAwonforsement
'law enforcement oflicer' mleanis any oflicer of the United States, the offioer."
I)ist rict of Columbia, a State, or1 political subdivision of a State who is
emp)owered by law to coniduict inivestigations of, or mnake arrests iecause
of, offenises against the UIinited States, the l)istrictof Columbia, a State,
or a political subdivision of a Stfate."

(b) Nothing ontained in this section shiall apply to or aIffect activi-
t ies unit(lr titleVIII of this Act. Po p 81,

(c) Thile 1 -o-isions of thliSisctioii shall not tpply to actts or oinissions
>n thte p)art of law enforceiment officers, meinbers of tie Naltionlal Gua.rd,
as definied in sectioni 101(9) of title 10, United States Code, menibers of 70A Stat. 4.
the organiized mnilitia of any State or the District of Columbia, niot
covered by suclh section 101(9), or members of the Armed Forces of the
lunited Satess wlho are engaged in suppressing a riot or civil disturb-
ance or restoring law and order during a riot or civil disturbanee.

SEC. 102. The analysis of chapter 13 of titlel8 of the UJnited States
Code is amended by addinig at the enid theieof the followilng:
`245. Federally 1r4tected activiti's."

SEC. 103. (a) Section 241 of title 18, United States COxe, is amend(led Penalties.
by strikinig ouit the finial paragraph thereof anid substituiting the Corapiuy
following: agfinst i8ghts

'"They shall be finied iiot nore than $10,000 or imitprisonied niot more of oitizens.
than temi yeairs, or 1)oth; and if death results, they shall be subject to 62 Stat, 696-
imnprisonment for any term of years or for life."

(b) Section 242 oftitle 18, tJnited States Code, is amenidedl by strik- Deprivpftion of
ilng'iit tlte period at the end thereof and adding the following: "; and righte
if death results shall be subject to imprisonment for aniy term of years
or for life."

(c) Subsections (a) anid (c) of section 12 of the VToting Rights Act
of 1965 (79 Stat. 443443, are amended by striking otit the words "or 42 uSC 197
(b)' followingthe words '11(a)".
Szc. 104. (a) Title 18 of the Uniited States Cxde is amenlded by 62 Stat. 79s.

inserting, imnmedi(ately after chapter 101 thereof, the following new 18 tSC 2071-2076.
chalpter:

April 11,, 1968
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Sec.
4725 Ttazar of t .

(a) Prespton et I
merit .

(b) Powers an dutls o.
(c) Traner of personnl propeuy. reords, sa

funds; time of traser.
(d) ModifatIon or supedure a

4.) Sywm of 1e1snne adlltrgn ju
WmUon and divesity In , eut
and aa et.

(t) Interpretato of certaln povision; m-
lt4ou.

(g) EUsotie kdate
SUBCHAPTER mU.-TRADNG ANn DEVUOPLNG

STATE AND LCOCAL EMPJAYIM3
4741. Declaration ot purpoe.
4742. Admisson to Fedr supbothftrainin proams;

waiver of payents aaning osts; creds to
appropriation or fund tor payment of costs; us
of appropriatons for payment of certai IntI
ost. and rimbursmnt ot othr Federal agn-
cles for such cosat.

4743. Grant& to Stats and la gV forwoti-
lDg.

(a) Amount of grnW; ezecutve certifcation;
use restrcons; use for oe a s ;
personnI taawning a ducatIo pro-
gram: Innovation an diverity In deve-
opment And executon.

(b) ApplcatUon. tim ot makin;g orto;
terms and conditions; waivr; develop-
ment cobts.

(c) Population sevd; amount of grats; emu-
tve tcn; Stats grat. coditios;
term A conditIons; waive.

(d) Gubernatorial review t application; disap-
proval explantion.

474. Grants to otUhr oerganizatos.
(a) Amount of grants; o tion
(b) 'Othe organization" d

4745. Government Servc Fellowshps.
(a) Diver payments.
(b) Perod ot fellowships; eligibility cteria.
(c) Selcuon of fellows; oontinuation of saary

ad employment benedtu; public svic
plans upon compleUon of study: ouUine
of pla in applicaUon for grant.

4746. CoorUnaUton ot Federal programs.
SUBCHAPTZR IV.-GENRAL PBOVIIONS

4761. Declaration of purpow.
4782. Deainitons.
4763. General admlnstrative provilon.

(a) Administration by Oomm .
(b) Advice and ssistace.
(c) Regulations and standards; contract: mod-

Ification. covenants, coniuons, and pro-
visions; utilization of other agncies

(d) nfoaton: collection and availability; re-
search and evaluation: admIn trat -

port; coordination of Ferprograms.
(s) AdditIonal authority.

4764. Reporting and recordkeeplng requirements for
State or local governments and other organz-
tions.

4765. Review and audit.
4766. DIstrIbution of rants.

(a) State and local governmet allocation:
equitable distribution.

(b) Same; weighted formula; minimum alloca-
tion; reallocation; "Stats," dfnod.

(e) Payment limitation.
4767. Termination of grants.
4768. Adviory conmmttee; appointment; compensation

and travel expense.
4769. Authorization of appropriatlons.
4770. LImitLtions on availability ot funds for ost shar-

ing-

sec.
4771. Mothod of payment; installments; advances or re-

imburewmnt; adjustments.
4772. ectve date of grant prvison.

I4701. Coressenal idiags sad Idlaraion of
peicy.

The Congre hereby nnds and declares-
That effectve Ste and local governmenW inst-

tulions are emntil in the in e and devel-
opment of tte Pederal system in an liresngly
omnplex and Intrde dent ociety.
That, sunce numerous govemmental activities ad-

ministered by the State and local govemnments ar
related to national purpoe and are anced in part
by Federal funds, a naUonal Interest exist In a high
caUber of public e ie n State and local
govenments.
TUht the quality of pubUc service at all levels of

government can be improved by the development of
saytems of personnel admn r o tent with
such merit principles as-

(1) reruitng et, and advancing m-
ployee on the bai of teir relative bbity, knowl-
edge, and skils, Icuding open consideraon ot
qualified pplicans for itial appointment;

(2) provIdin equitable ad adequate compen-

(3) training employees, as needed, to assure
hih-quality performance;

(4) retaining employees on the bals of te ade-
quacy of ther performance, correctng Inadequate
performance, and separtin employees whose In-
adequate perfomance annot be corrected;

(5) assuring fair treatment of applicants and
cmnlnLeeV Uaset fnrneldmiinistra~~~~ reead to ooica afliation race,
cq1Qr.n#tion_orRgin, sexvor £rellous creed and
wiUxvrpere.gard forl er.pdvacy and const-

tone] rights as citizens; ad
(6) uring that employ amr protected

against coerclon for partsan political purpose
and are prohibited from using their ofci au-
thority for the purpose of interfering with or at-
fectUng the result of an election or a nomination
for oalce.
That Pederal financial and technical assistance to

State and local govenunents for strengthening their
personnel administraton In a manner consistent
with these principles Is in the natonal itt.
(Pub. L 91-648, 2, Jan 5, 1971, 84 Stat. 1909.)

SMonT Tama
Section 4 of Pub. L 91-646 provIded: "That this Act

[which enced this chapter and section 3371-8376 of
Title 5, amended section 1304(e) (1) of Tntle 6, repeald
sectlons 1881-1888 of Ttlo 7. sctlon S69b of TIle 20. and
sctiOn 26(f) of this tite, and enaoted provlsions st
out as notes undr setIon 3371 of Title 51 may be cted
as the lntervernmuital Personnel Act of 1970'."

STN R.zvRSw TOwINO8H SrcruNo
his osction is referrd to in sctions 4722. 4723. 4743

ot thi Uttl.
14762. Administration of authoritieA
The authorities provided by this Act shall be

a inistered in suchm as (1) to reoognize
fuly the righta. powem. and reponsIbilities of State
and local goverrnnts, and (2) to encourage Innova-
tiou an alow for divesity on the part of State snd

Pae 10703
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cal ovenments In the dealin, execution, and
_manageent or their own system of personnel
administrtion. (Pub. L. 91U48, 1 3, Jan. 5, 1971. 54
Stt 1909.)

Rzex.cin n Tuzv
Tits Act, refd to In the tet. is Pub. L. 1-446. the

Intrgovermental Pemnel Act of 1970, for cdaifica-
Von of which In the Codoe we Short into Dote wt out
under section 4701 of this ttUe.

SUBCHAPTER I.-DEVELOPMED4T OF POLUCIEI
AND STANDARDS

1 4711. Declaration of purpose.
7h purpose of this subehapter Is to provide for

Inrovermental ooperation In the development
of policies and standards for the administaton of
programs authoried by this Act. (Pub. L 91448.
title ,I 101, Jan. 5. 1971,84 Stat. 1910.)

mwcn D Thz
This ActW referred to In the text, Is Pub. L. @1448.

the Integovernmental Penonnel Act of 1670, for clai-
ficatlon of which In the Code see Short Title note wt out
wider seton 4701 of this title.

1 4712 Advisory council on intergovernmental person-
Del policy.

(a) Appointment; termination.
Wlthin one hundred and eighty days following

January 5, 1971. the President shll appoint, with-
out regard to the provionus of TItle 5 govrnng ap-
pointments in the competiUve service, an advisory
council on Interovernmental personnel policy. The
President may terminate the council at any time
after the expiration of three years following Its
extablishment.
(b) Membership; designation of Chairman and Vice

Chairman.
The adviory councU of not to exceed fifteen

members, shall be composed primarily of offlcials of
the Federal Government and State and local gov-
ernments, but shall also Include members selected
from educational and training Instlitutlons or orga-
nizations, public employee organizations, and the
general public. At least half of the govemmental
members shall be officials of State and local gov-
ernments. The President shall deslgnate a Chair-
man and a Vice Chairman from among the members
of the advisr council.
(e) Duties regarding personnel polici"..

It shall be the duty of the advisory council to
study and make recommendations regarding person-
nel policies and proRranzs for the purpose of-

(1) Improving the quality of public administra-
tion at State and local levels of government, par-
ticulorly In connection with programs that are
financed In whole or In part from Federal funds;

(2) strengthening the capacity of State and
local governments to deal with complex problems
confronting them;

(3) aiding State and local governments in
training their professional, administrative, and
technical employees and ofcials;

(4) aiding State and local governments in de-
veloping systems of personnel administration that

are responsive to the goal and needs of ther pro-
grams and effecUve In attractng and retaining
capable employees; and

(8) facilitating temporary awignments of per-
sonnel between the Federal Overnment and
State and local governments and Institutions od
higher education.

(d) Compenation avd tavel expen.
Members of the advisory councl who are not

regular full-time enployees of the United tates.
while srving on the businen of the council, Includ-
ing travel time, may receve compensation at rates
not exceeding the daily rate for OS-I8; aid while
no serving away from their homes or regular plac
of busines, all membes may be allowed travel ex-
penses. Including per dlem In lieu of subsistence, as
author by section 5703 of nUtle S for Individuas
in the Govenment srvice employed lntermittentiy.
(Pub. L. 9144, tItle I. 1102, Jan. S, 1971, 4 Stat.
1910.)

* 4713. Reports of adviory council.
(a) Reports to President and Cong,
The adviory council on Intergovernmental per-

sonnel policy shall frm time to time report to the
President and to the Congres its findings and
recommendtions.
(b) Initia report.
Not later than eighteen months after itt estab-

lishinent, the advisory counci shall. submit an lnitial
report on Its activities, which shall include Its views
and recommendations on-

(1) the feasibility and desirabllty of extend-
Ing merit policies and standards to addltional Fed-
eral-State grant-in-aid programs;

(2) the feasibiity and desirability of extending
merit policies and standards to grant-in-aid pro-
gmrs of a Pederal-local character:

(3) appropriate standards for merit personnel
administration, where applicable, including those
established by regulations with respect to exist-
Ing Federal grant-in-aid programs: and

(4) the feasibility and desirability of financial
and other incentives to encourage State and local
governments In the development of comprehen-
sive systems of personnel administration based on
merit principles.

(c) Presidential report to Congress.
In transmitting to the Congrs reports of the

advisory cQuncil, the President shall submit to the
Congress prop....als of leg.islation which he deems
desirable to carry out the recommendations of the
advisor' council. (Pub. L. 91-648, tite I, 1 103,
Jan. 5, 1971, 84 Stat. 1910.)

SUBCHAPTER rI.-STRENOTHENINO STATE
AND LOCAL PERSONNEL ADMINISTRATION

14721. Declaration of purpose.
The purpose of this subchapter is to assist State

and local governments to strengthen their staffs by
Improving their personnel administration. (Pub. L.
91448, title II, 1 201, Jan. 5, 1971, 84 Stat. 1911.)

§ 4711 Pae 10704



PUBLIC HEALTH SERVICE ACT OF 1943, as amended, 1971

TITLE VII (Section 799A):

DISCRIMINATION ON BASIS OF SEX PROHIBITED

3 U..C. Sec. 799A. The Secretary may not make a grant, loan
guarantee, or interest subsidy payment under this title
to, or for the benefit of, any school of medicine, osteop-
athy, dentistry, veterinary medicine, optometry, pharmacy,
podiatry, or public health or any training center for
allied health personnel unless the application for the
grant, loan guarantee, or interest subsidy payment con-
tains assurances satisfactory to the Secretary that the
school or training center will not discriminate on the
basis of sex in the admission of individuals to its train-
ing programs. The Secretary may not enter into a contract
under this title with any such school or training center
unless the school or training center furnishes assurances
satisfactory to the Secretary that it will not discrimi-
nate on the basis of sex in the admission of individuals
to its training programs.

TITLE VIII (Section 845):

PROHIBITION AGAINST DISCRIMINATION BY SCHOOLS ON THE BASIS OF SEX

Sec. 11. Part C of title VIII of the Public Health Service 42 USC 293.
Act is amended by adding at the end thereof the following
new section:

"PROHIBITION AGAINST DISCRIMINATION BY SCHOOLS ON THE BASIS OF SEX

"Sec. 845. The Secretary may not make a grant, loan guarantee,
or interest subsidy payment under this title to, or for the
benefit of, any school of nursing unless the application for
the grant, loan guarantee or interest subsidy payment contains
assurances satisfactory to the Secretary that the school will
not discriminate on the basis of sex in the admission of indivi-
duals to its training programs. The Secretary may not enter
into a contract under this title with any school unless the
school furnishes assurances satisfactory to the Secretary that
it will not discriminate on the basis of sex in the admission
of individuals to its training programs."



VIETNAM ERA VETERANS ACT 1972

"Chapter42.-EMPLOYMENT AND TRAINING OF DISABLED
AND VIETNAM ERA VETERANS

"c.
"2011. Definitions.
"2>012. 'Veterans' employment emphasis under Federal contracts.
"2013. Eligibility0 requirements for veterans under certain Federal manpower

training programs.
"§ 2011. Definitions
"As used in this chapter-
"(1) The ternm 'disabled veteran' means a person entitled to dis-

ability compensation under laws adminiistered by the Veterans' Admin-
istrtioII for a disabilitv rated at 30 per centum or more, or a person
whose dischlarge or re-lease from active duty was for a disability
icuirred or aggravated in line of duty.
"(2) The term 'veteran of the 'Vietnam era' means a person (A)

whlo (i) served on active duty for a period of more than 180 dayrs,
aly part of which occurred durino t Vietnam era, and was is-
charged or released thierefrom wi&K other than a dishonorable dis-
charge, or (ii) was discharged or released from active duty for a
service-connected disabilitv if any part of such active duty was per-
formied duiring the Vietiiam era, and (B) who was so dischlarged or
released within the 48 montlhs preceding his application for employ-
ment covered under this chapter.

*"(3) The term 'department and agencv' means any departmenit or
agency of the Federal Government or any federally owned corporation.
§ 2012. Veterans' employment emphasis under Federal contracts
"(a) Anyv contract entered into by any department or agency for

the procurement of personal property and non-personal services
(including construction) for the United States, shall cointain a pro-
vision requiring thliat, in emnplo-ing persons to carry out such contract,
the party contracting with the United States slhall give special
emphasis to the employment of qualified disabled veterans and vet-
erans of the Vietnam era. The provisions of this section slhall apply to
any subcontract entered into by a prime contractor in carrying out
anuy contract for tlhe procurenment of personal property and nioni-
personal services (including construction) for t-he United States. The
President shall implement the provicsions of this section by promul-
gatinzig regulations witlhin 60 d.as after the date of enactment of this

1
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38 USC 301,
.401, 1501, 1651.
1700, 1770.
72 Stat. 1106.

78 Stat. S08.
42 USC 2701

note.
76 Stat. 23.
42 USC 2571

note.

section, which regulationis shall require that (1) each such contractor
undertake in suclh contract to list imnmediately with the approluiite
local emiploynment service office all of its suitable employmenlt openling.
and (2) each suclh local office shall give such veteranis priority III
referral to suchi employment openings.
"(b) If any disabled veteran or veteran of the Vietnam era believes

any contractor has failed or refuses to comply with the provisions of
his contract with the United States, relating to iving special emplhasis
in employment to veterans, such veteran may file a complaint witi1
the Veterans' Employment Service of the Department of Labor. Suchl
complaint shall be promptly referred to the Secretary who shall
promptly investigate such complaint and shall take such action thereon
as the facts and circumstanoes warrant consistent with the terms of
such contract and the laws and regulations applicable thereto.
§ 2013. Eligibility requirements for veterans under certain Fed.

eral manpower training programs
"Any (1) amounts received as pay or allowances by any person while

serving on active duty (2) period of time durmg which such person
served on such aetive duty, and (3) amounts received under chapters
11i 13 31, 34, 35, and 36 of this title by a veteran (as defined in section
101(2) of this title) who served on active duty or a period of more
than 180 days or was dirged or released from active duty for a
service-connected disability, and any amounts received by an eligible
person under chapters 13 and 35 of such title, shall be disregarded in
determining the needs or qualifications of participants in any public
service employment program, any cmergency employment program,
any job traimng program aisted under the Economic Opportunity
Act of 1964 any manpower training progr assisted under the Mlan-
power Development and Training Act of 1962, or any other manpower
trainig (Qr related) programfinanced in whole or m part with Fed-
eral funds.'

(b) The table of chapters at the beginning of title 38, UInited States
Code, and the table of chapters at the beginning of part III of suchi
title are each amnended by adding at the end thereof a new item as
follows:

"42. Employment and Training of Disabled and Vietnam Era Veterans.. 2011".
SEC. 504. The Soldiers' and Sailors' Civil Relief Act of 1940, as

amended (50 U.S.C. App. 501 et seq.), is amended as follows:
54 Stat. 1179. (1) Section 101(1) (SOU.S.C. App. 511(1) )is amended bystriking

out "The term 'persons in military service' and inserting in lieu
thereof "The.term 'person in the military service', the term 'persons in
military servce,.

56 Stat. 77. (2) The foilow new section is inserted after section 700:
590O USC *PP. SEC. 701. A) Notwithstanding any other provision of law, a power

of attorney whch
"(1) was duly executed by a person in the military service

wvhois in a mi#ing_status (asdelned isection 551(2) of title
S0 Stat. 625. 37 United States Code);

"(2) desigMates that person's spouse, parent, or otlher named
relative as hs attorney m fact for certai specified, or all, pur-
poses; and

"(3) expires by its terms after that person entered a missingC
status, and before or after the effective date of this section;

shall be automatically extended for the period that the person is in
a missing status.

"(b) No power of attorney executed after the effective date of this
section by a person in the military service may be extended under
subsection (a) if the document by its terms clearly indicates that the

2
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power grantekd expires on the date specified even tlhough that person,
after the date of execution of the document, enters a missing status.

;(c) This sectioln applies only to persons in military service who
e,mecuted powers of attorney during the Vietnam era (as defined in
section 101(2'9) of title 38, United States Code)."
SEc. 505. Section 3107 of title 38, United States Code, is amended

by inserting after "title" the words "or that portion of the educational
assistanice allowance payable on account of dependents under chapter
i4 of this title".

TITLE VI-EFFECTIVE DATES AND SAVINGS
PROVISIONS

Si,c. 601. (a) The rate increases provided in Title I of this Act and
the. rate increases provided by the provisions of sction 1787, title
38, United States Code (as added by section 316 of this Act) shall
become effective October 1, 1972; except, for those veterans and eli-
gible Persons in training on the date of enactment, the effective date
shal be the date of commOf the urt enrollment
period, but not earlier than September 1, 1972.

(b) The provisions of title V of this Act become effective 90
days after the date of enactment of this Act.

SEc. 60o2. (a) The pronisions of section 1786 of title 38, United
States Code (as addedby mction 316 of this Act), which apply to pro-
grams of education excusively by correondence, to ose
wives and widows made eligible for such trang by that scion

become effective January 1, 1973, and, as to eigible veterans, shall
apply onlv to those enrollment agreements which are entered into on

or afer January 1, 1973.
(b) Notwithstanding the provisions of subsection (a) of this sec-

tion, anv enrollment agreement entered into by an eligible veteran
prior to nJanuary 1, 1973. shall continue to be subject to the provisions
of section 1682(c) of title 38, United States Coe, prior to its repeal
by section 303 of this Act.

SFc. 603. (ai) The prepayment provisions of subsection (e) of section
1780 of title 38, U7nited States, Code (as added by section 201 of this
Act). shall become effective on November 1, 1972.

(b) The advance payment provisions of section 1780 of title 38,
United States Code (as added by section 201 of this Act), shall become
effectire on August 1, 1973, or at such time prior thereto as the Admin-
istrator of V7eterans' Affairs shall specify m a certification filed with
the Committees on Veterans' Affairs ofthe Congress.

S£Ec. 604. (a) Notwithstanding the provisions of section 1712(b) of
title 38, UTnited States Code, a wife or widow (1) eli'ble to pursue a
program of education exclusively by correspondence y virtue of the
provisions of section 1786 of such title (as added by section 316 of this
Act) or (2) entitled to receive the benefits of subsection (a of section
1733 of this title (as added by section 313 of this Act), shal have eight
years from the date of the enactment of this Act in which to complete
such a program of education or receive such benefits.

(b) Notwithsnding the provisions of section 1712(s) or 1712(b)
of title 38, ited States Code, an eligible person, as denedin setion
1701(a) (1) of such title, who is entitled to pursue a program of
apprenticeship or other on-job training by virtue of the provsions of
section 1787 of such title (as added by section 316 of ths Act) shall
have eight rears from the date of the enactment of this Act in which
to complete such a program of training, except that an eligble person
defined in section 1701 (a) (1) (A) of suh ttle may not be aforded
educational assistance beyond his thirty-first birthday.

Approved October 24, .1972.

82 Stat. 1333.

72 Stat. 1194;
82 Stat. 1333.
84 Stat. 157S.
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81 Stat. 181.
72 Stat. 1231.
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Public Law 92-318
92nd Congress, S. 659

June 23, 1972

Education Amendments of 1972

TITLE IX-PROHIBITION OF SEX DISCRIMENATION

S DISCRIXINATIOX PROHIBITED

SEc. 901. (a) No person in the United States shall, on the basis of
sex, be excluded from participation in, be denied the benefits of, or be
subjected to discrimination under any education program or activity
receiving Federal financial assistance, except that: Ezeeptions.

(1) m regard to admissions to educational institutions, this
section shall apply only to institutions of vocational education.
professional education, and graduate higher education, and to
public institutions of undergraduate higher education;

(2) in regard to admisslons to educationial institutions, this
section shall not apply (A) for one year from the date of enact-
ment of this Act, nor tor six years after such date in the case of an
educational institution which has begun the process of changng
from being an institution which mits only stuudentsof onesex
to being an institution which admit studets of both sexes, but
only if it is carrying out a pln for such a nge which is
approved by the Cmisioner of Education or (B) for seven
year fro te date an educational institution begsthe process of
changing from being an institution which adits only students
of only one sex to beinfg an institution which admits students of
both sexes, but only if it is carrying out aplan for such a change.
whicshi approved by the Colmisaioner of Education, whichever
is the later;

(8) is section hal not apply to an educational institution
which is controlled by a religious organization if the application
of this subsection would not be consistent with the religious tenets
of such organization;

(4) this section shall not apply to an educational institution
whose primarypue is the training of individuals for the mili-
tary serces of theUnited States, or the merchant marine; and

(5) in regard to admissions this secion shall not applyl to any
public mistitution of under uate higher education wihch is an
institution that traditionaly and continually from its esablish-
ment has had a policy of admitting only students of one sex.

(b) Nothing contained in subsection (a of this section shall be
interpreted to require any educational institution to grant preferential
or disparate treatment to the members of one sex on account of an
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imbalance whicl may exist with respect. to the total number or percent-
age of persons of that sex participating in or receiving the benefits
of any federally supported program or activity, in comparison witl
the total number or percentage of persons of that sex in any commu-
nity State, section, or other area: Provtided, That this subsection shall
not ie construed to prevent the consideration in any hearing or pro-
ceeding under this title of statistical evidence ten ing to show that
such an imbalance exists with respect to the participation in, or receipt
of the benefits of, any such program or activity by the members of
one sex.

Definition. (C) For purposes of this title an educational institution means any
public or private preschool, elementary, or secondary school, or anv
nsitution of vocational, professional, or higher education, except that
in the case of an educational institution com osed of more than one
school, college, or department which are a inistratively separate
units, such term means each such school, college, or department.

FEDERL ADINTSTATIVZ ENPORCEMIENT

Report to con-
gressional co-
mittees.

Swc. 92. Each Federal department and agency which is empowered
to extend Federal financial assistance to any education program or
activty, by way of grant, loan, or contract other than a contract of
insurance orguaranty, is authorized and direted to effectuate the
provisions of section 901 with respect to such program or activitv by
issuing rules regulations, or orders of general applicability which
shall be consistent with achievenent of the objectives of the tatute
authorizing the financial assistance in connection with which the
action is taken. No such rule, regrulation, or order shall become effective
nmless and until ap roved by the President. Compliance with any
requirement adopted pursuant to this section may be effected (1) by
the termination of or refusal to grant or to continue assistance under
such propram or activity to any recipient as to whom there has been
an express finding on the record, after opportunity for hearing, of a
failure to comply with such requirement, but such termination or
refusal shall be limited to the particular political entity, or part
thereof, or other recipient as to whom such a finding has been made,
and shall be limited in its effect to the particular program, or part
thereof, in which such noncompliance has been so found, or (2) bv
any other means authorized by law: Provied, Aowever, That no such
action shall be taken until the department or agency concerned has
advised the appropriate person or persons of the failure to comely
with the requirement andha determined that compliance cannot be
secured by voluntary means. In the case of any action terminating, or
refusing to grant or continue, assitance because of failure to comply
with a requirement imposed pursuant to this section, the head of the
Federal department or agency shall file with the committie of the
House and Senate having legislative jurisdiction over the provram
or activity involved a fulVwriten report of the circumstances and the
grounds tor such action. No such action shall become effective until
thirty days have elapsed after the filing of such report.

JUDICIAL REVIEW

SEC. 903. AnY department or agenc;y action taken pursuant to
section 1002 shall be subject to such judicial review as may otherwise
be provided by law for similar action taken by such department or
agency on other grounds In the case of action, not otherwisesubject
to udicial revew, terminating or refusing to grant or to continue
financial assistance upon a finding of failure to comply with any
requirement imposed pursuant to section 902, any erson aggrieve
(including any State or political subdivision thereof and any agency
of either) may obtain judiial reiew of such action in aordance
with pter 7 of title 5, United States Code, and such action shall
not be deemed committed to unreviewable agency discretion within
the meaning of section 701 of that title.

80 Stat. 392.
S USC 701.
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Amendment to TITLE IX - PROHIBITION OF SEX DISCRIMINATION

Excerpt from Public Law 93-568 (signed by President on
December 31, 1974)

Sec. 3. (a) Section 901(a) of the Education
Amendcments of 1972 is amended by strikinig out
"and" at the end of clause (4) thereof and oy
striking out the period at the end of clause
(5) thereof and inserting in lieu thereof
":and', by inserting at tine end thereof the
following new clause:

"(6) This section shall not apply to member-
ship practices--

"(A) of a social fraternity or social
sorority which is exempt from taxation
under section 501 (a) of the Internal
Revenue Code of 1954, the active member-
ship of which consists primarily of
students in attendance at an institution
of higher education, or
"(B) of the Young Men's Christian Associa-

tion, Young Women's Christian Association,
Girl Scouts, Boy Scouts, Camp Fire Girls,
and voluntary youth service organizations
which are so exempt, the membersnip of
which has traditionally been limited to
persons of one sex and principally to
persons of less than nineteen ysars of age."

(b) The provisions of the amendment made by
subsection (a) snall be effective on, and
retroactive to, July 1, 1972.



REHABILITATION ACT OF 1973

TITLE V-]MISCELLAN EOUS

EFFECT ON EXISTING LAW

Repeal. SEC. 500. (a) The Vocational Rehabilitation Act (29 U-.S.C. 31
68 Stat. 652; et seq.) is repealed ninety days after the date of enactnment of this Act
2 Stat. 297.8 and references to such Vcational Rehabilitation Act in any othler pro-

vision of law shall, ninety days after suchi date, be deemed to be refers
Unused funds. ences to the Rehabilitation Act of 1973. Uniexpended appropriations

for carrying out the Vocationxal Rehabilitation Act may be made
Savings Pro- available to carry out this Act. as dlirected by the President. Approvedlsirsb. State plans for vocational reliabilitation, approved projects, and con-

tractiual arrangements authorized tunder the Vocational Pehabilitation
Act will be recognized under compttrable provisions of this Act so
that there is no disruption of orLgoing activities for which there is
continiainig authority.

Appropriations, (b) The authorizations of appvrpriationis in the Vocational Reha-itenslon. bilitation Act are hereby extended at the level specified for the fiscal
year 1972 for the fiscal year 1973.

Intersgency
Committee on
Handicapped
Employees.
Establishment.

83 Stat. 864.
S USC 5315

note.

Committee
functions.

Federal agen-
cies, affirmative
action program
plans.

EMPLOYMENT OF HANDICAPPED iNDIVIDUALS

SEC. 501. (a) There is establishied within the Federal Government
an Interagency CoiIiniittee on Handicapped Eminployees (hereinafter
in this section referred to as the "Committee"), comprised of such
menmbers as the President may select, incluiding the followina (or their
desianees wlhose positions are Exectutive Level IV or higther): thle
Chairnman of the Civil Service Coommission, the Administrator of
Veteranis' Affairs, and the Secretaries of Labor and Healtl. Educzation.
and Welfare. The Secretary of Health, Education, and Welfare and
the Chairman of the Civil gervice Commission slhall serve as co-chair-
men of the Committee. The resoturces of the President's Committees on
Employment of the Handicapped and on Mental Retardation shall be
made fully available to the Committee. It shall be the puirpose atnd
function of the Committee (1) to provide a focuis for Federal anid other
employment of handicapped individuals, and to review, on a periodic
basis, in cooperation with the Civil Service Comnmission. the atdequacy
of hiring, placement, and advancemenit practices witlh respect to han(li-
capp)ed indiv-idiuals, by each department, agency, and instrumentality
in the executive branch of Government, andl to insure that the special
needs of such individuals are being met; and (2) to consuilt with the
Civil Service Commission to assist the Commission to carry out its
res)onsibilities tinder subsectioIIs (b), (c), and (cl) of this sectioll.
On the basis of stuch review ainid consultation, the Comimittee shall peri-
odically iyiake to the Civil Seervice Commiiiission suich recommlinen(ldtiojis
for legislative anid administrative, clhang(res as it deems necessary or
desiral)le. The Civil Service Commission shall timely transimit to the
app)roprlate commnittees of Congress any suchl recomimendationls.

(b) Each departnmenlt, arency, andl iInstr'iimienitality (illelndilltg tile
United St;ates Postal Service and the 'Postal Rate Commission0) ill thlt
exectutive branclh slhall, within one lhudred and eighty dal s after tlle
date of enactment of this Act, submit to the Civil Service Conmmission

7!
3~
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:111(l to the Commiittee ani affirmative action program plan for the hiir-
plaWc1&il'eleIit, aind advatncement of lan(licatped in(tividiuals in such

(t,p.:rtnment, agency. or inistrumenitality. Su piplan shiall inielticle a
di..(sription of tlhe exteint to whlichl and nietods wlereby the special
lelbulS of hiandicapped emiployees are beinig met. Suchi plani slhall be
updated annually, and shall be reviewed aninually and approved by the
('ommlission, if the Commission determines, after coiisultatioin with the
('ommittee, tlhat suclh plan provides sufficieit assurl'ances, procedures
;an(d commitimenits to provide adequate hirinig. placenment, and atdvance-
merit op)p)ortunities for haindicapped individuals.

(e) The Civil Service Commission. after coinsultation witlh the Com-
iittee, shall develop and recommend to the Secretary for referratl to
tIre appropriate State agencies, policies anid procedures which will
facilitate the hiring, placement, and advancenient in eimiployment of
individuals who have received rehabilitation services under Statte voca-
tiotal relhabilitation programs, veterans' piograms, or any other pro-
tramn for handicapped individuals, including the promotion of jot)
ol)portunities for such individuals. The'Secretary shall encourage stuch
State agencies to adopt and implemient suielh policies anid( procedures.

(d) The Civil Service Commission, after consuiltation witlh the Corn-
iittee, shall, on June 30, 1974, and at the enid of eaclh suibsequent fiscal
year, make a complete report to the appropriate coiminiittees of the
('ongress withi respect to the practices of aindl aelhievements in hiring,
p)laLcA'inent, and advancemenet of handicapped ind(livideuals by eacihdepartment, agency, and instrumentality and thie effectiveness of the
atffirmative action programs required by subsection (b) of this section,
togetlher with recommendations as to legislation whiclh have been sub-
miitted to the Civil Service Commission under subsectioII (a) of this
,ection, or otlher al)propriate actioIn to ini-sure the aldequiacy of sucht
practices. Such rel)ort shall also include ain evaltuation by the Com-
inittee of the effectiveness of the Civil Service Conmnission's activities
under subsections (b) and (c) of this section. a

(e) An inidivi(dtual who, as a part of hiis inidivi(viualized written
relabilitation programn under a State plan approved undler this Act,
p)articipates in a program of unipaid work experienice in a Federal
algency, shall not, by reason thereof, be considered to be a Federal
employee or to be subject to the provisions of Law relatinia to Federal
enmployment, including those relating to lhotus of work rate. of com-
pensation, leave, uinemployment compensattion, and Fe(deral employeebenefits.

(f) (1) The Secretary of Labor and the Secrettary of Health. Eduen-
tion, antd WVelfare are authorized and directed to cooperate with theo
President's Comnmittee on Employment of the Handicappedl in carry-
ingt out its functions.

(2) In selecting personnel to fill all positioIIs on the President's
('ommittee on Employment of the Handicapped, special consi(deration
s-hall be given to qualified handicapped individuals.

ARCHITECTURAL A.ND TRANSPORTATION BAIIRIERS COMPLIANCE BOARD

Rehabilitated
individuals, em-
ployment.

Report to con-
gressional com-
mittees .

Unpaid Federal
work experience.

Federal agency
cooperation.

S;EC. 5iO2. (a) There is established witlhin the Federal Gyovernment Establishment;
tile. Arehitectural and Transportation Baarriers Comnpliaince Boar(d membership.
(hereinafter referred to as the "Board") wlich shall be coimiposed of
tihe lheads of eatch of the following departmenits or agencies (or their
designees whose positions are Executive L.evel IV or lhigher)*3SS3t1t864.(1) I)epartnment of Health, Education, and Welfare; note.

(2) Del)artment of Transportat ion
(3) I)epartmnent of Hlotusing anid Urban Development;
(4) Depatmtiient of Labor;

391
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(.) Department of the Initerior;
(6) Genieral Services Administrat ion;
(7) United States Postal Service; and
(8) Veterans' AdminiistratioII.

(b) It shall be the function of the Board to: (1) inisture cotmiplianice
with the standards prescribed by the General Services Administrationi.
the Depaltment of Defense, and the I)epartment of Housincr and
Utrban Development pursuant to the Architectural Barriers Xct of
1968 (Public Law 90480), as amended by the Act of March 5, 197o

82 Stat. 718; (Public Law 91-205 ; (2) inxvestigate and examinie alternative
54 Stat. 49.
42 USC 4151. approaches to the archtectural, transportation. and attitudinal bar-

riers confronting handicapped individuals, particularly with respect to
public buildings and monuments, parks and parklands, public trans-
portation (including air, water, and surface transportation whethier
interstate, foreign, intrastate, or local), and residential and institu-
tional housing; (3) determine what measures are being taken by Fed-
eral, State, and local governments and by other public or nonprofit
agencies to eliminate the barriers described in clause (2) of this sub-

International section; (4) promote the use of the International Accessibility Symbol
Accovisibility . . .
Symbol, pro- in all public facilities that are in conmpliance with the standiards pre-
motion. scribed b the Administrator of the General Services Administration.

the Secretary of Defense, and the Secretarv of Housing and U'rban
Reports to Development pursuant to the Architectural Barriers Act of 1968; (5)President and niake to the President and to Conigress reports which shall describe in

Conrigressa. detail the results to its investications under clauses (2) anid (3) of
this subsection; and (6) make to the President and to the Congress
such recommendations for legislation anid administration as it deems
necessary or desirable to eliminate the barriers described in clauise (2)
of this subsection.

Transportation (c) The Board shall also (1) (A) determine how and to wvhat extent
barriers, transportation barriers impede the mobility of handicapped iidivid-

uals and aged handicapped individuals and consider ways in which
travel expenses in connection with transportation to and from work
for handicapped individuals can be met or subsidizedl when such indi-
viduals are unable to use mass transit systems or need special equip-
ment in private transportation, and (B) consider the housing needs of
handicapped individuals; (2) determine what measuires are being
taken, especially by public and other nonprofit agencies and groups
having an interest i and a capacity to deal with such problems, (A)
to eliminate barriers from public transportation systems (includine
vehicles used in such systems), and to prevent their incorporation in
new or expandedtransportation systems and (B) to make housing
available and accessible to handicapped individuals or to meet shel-
tered housing needs; and (3) prepare plans and proposals for such
further actions as may be necessary to the goals of adequate transpor-
tation and housing for handicapped individuals, including proposals
for bringing together in a cooperative effort, agencies, organizations,
and groups already working toward such goals or whose cooperation
is essential to effective and comprehensive action.

(d) In carrying out its functions under this section, the Board shall
conduct investigations, hold public hearings, and issue such orders as
it deems necessary to insure compliance with the provisions of the Acts
cited in subsection (b). The provisions of subchapter II of chapter 5.

5 USC 551, 701. and chapter 7 of title 5, United States Code, shall apply to procedures
under this section, and an order of compliance issued by the Board
shall be a final order for purposes of judicial review.

[87 STAT.392
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(e)'T'helBoad is uthtliorized to appointatsmnanyhleariniir examiniers
zisare necessary for proceedinigsrequired to beConl(dUCted tiider this
section. The provisions applicable to hearing examinels appointed
itndetr section 3105 of title:5,-Tnited Stattes Code,l hall apply to hearing 80St-nt. 415.
examiners appointe(l under this subsection.

(f) Thedepartments or agencies specified in subsectioni (aI) of tllis Technical

section shiall make available to the Boatr(d suich techlnical,administra- slatance.
tive, or other assistaniice as it may require to carry otut its functionis
iunider this section, allnd the Board maytappoint sulch other advisers,
technical experts,anud consultantsas it deems necessary to assist it in
'arrying out its funcetions itnlder this section. Specialadvisory and
techinicizl expertsaind conuiiltatnts appointed purisuant to this subsection

.shlall, while performinig their futnctions un(ter this section, be entitled
to receive compensationi at rates fixed bv the Secretary, butt not exceed-
inig the daily pay rate. for a person employed as a G5-18 under section
5332 of title 45, United States Code, including traveltime,alnd while s UC 5332
serving away fronttheir homnes or regular places of buisiness they may

hwe allowed tratvel expenses, including per diem in lieu of suibsistence,
-is auithorized by section 5703 of such title:5 for persons in the Grovernl- 8 Stt. 499;
tuent service emploved initermittently. Stat. 190.

(g) The Board shall, at the end ofeich fiscal year, report its activi- Report to
ties (luring the preceding fiscal yeer to the Congress. Suchreport shall Conr.s
intcluide an assessmenit of the extent of compliance with the Acts cited
in subsection (b) of this section, alonig with a description and analysis
of investigations niade and actions taken by the Board, and the reports
MAn recommendationq described in clauses (5) and (6) of subsection
(b) of this section. The Board shall prepare two final reports of its
acetivities under subsection (c). One suchi report shall be on its activities
in the field of trmnsportationi barriers to han(licapped indivi(lduals. anld
the other such report shall be oni its activities in the field of the housing
nieeds of handica' pe dindividuals. The Board shall, prior to Januay 1, Report to the

1975. submit each such report, together with its recommendations. to Congresa.
the President and the Congress. The Board shall also prepare for suchi
submission an interim report of its activities in eacl such field within
1 R months after the date of enactment of this Act.

(h) There are authorized to be appropriated for the purpose of Appropriation.
carrying out the duties and functions of the Board under this section
$1,000,000 each for the fiscal years ending .June 30, 197-4, and June 30,
1975.

EMP'LOYMENT X7YI)Itlt FE])FDIAL CONTMACTS
S3.c. .503. (a) Any contract in excess of $2.500 entered into by any

Federal department or agency for the procurement of personal prop-
erty and nonpersonal service (including construction) for the United
States shall contain a provision requiring that. in employinig persons,
to carry ouit such contract the party contracting with the UTnited
.Statos shall take affirmative action to employ and advance in employ-
mlent qualified handicapped individuals as defined in section 7(6). Ante9 p. 361.
The provisions of this section shall apply to any subcontrae!t in excess
of 82.500 entered into by a prime contractor in carrying out any con-
tract for the procurement of personal property and nonpersonal serv-
iees (including construction) for the U7nited States. The President
shall implement the provisions of this section by promulgating regui-
lations within ninety days after the date of enactment of this section.

(b) If any handicapped individual believes any contractor has
failedl or refuses to comply witlh the provision3 of lhis contract witlh the
United States, relating to employment of lhandicapped indiridlnals,
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Waiver authority.

stclih inidividtiail niay file a coIIiplainit witlh the D)eparitmient of Labor.
T'ie Departmenit shiall promptly investigrate sucil coImiplaiiit and shall
take suchl actionI tlereoII as the facts and( circunstancees warrant, con-
sistenit withi the terms of such conitract anid the laws anid regulattionis
alpplicable thereto.

(c) The r-equirememits of tihis sectioni iiay be waived, in wlhole or in
part. by the President with respect to a particular contract or sub-
contract, in accordance with guidelines set forth in regulations which
lie shiall prescribe, wheni he determines that special circunstances in
the national interest so require and states in writing his reasons for
such determination.

NONDISCRIMINATION UNDER FEDERAL GRANTS

SEc. 3504. No otherwise qualified handicapped inidividual in the
Ante, P. 361. lUited States, as defined in sedion 7(6), shall, solely by reason of his

hanidicap, be excluded from the participation in, be deniied tlie benefits
of, or be subjected to discrimination tinder anIy program or activity
receiving Federal financial asistance.
Approved September 26, 1973.
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FACr SHEEr: WHO ARE THE HANDICAPPED?

U.S. Department of Labor
ETployment Standards Administration
Washington, D.C. 20210

What is the universe of handicapEd 22ople? The wrld hancap population
is estima at over 300 million. The known andicapped popilation of the
United States is over 20 million. A conservative estimate places the number
of handicapped persons of work force age (16 thrcugh 64) at 5½ million. This
probably doesn't include people with cancer, heart disease, diabetes and many
other diseases which are barriers to employment.

What are the handica2s of wrk force e Americans?

Handicap No. of people
Paralysis (muscular-skeletal) 5,400,000
Mentally retarded 3,500,000
Mentally restored 250,000
Hearing loss (not total) 2,000,000
Total deafness 250,000
Epi;leptic 2,000,000
Blind 700,000
Kidney failure 450,000
Anputee 200,000

What prcea of the handica are worki_? A far greater portion of
the nonhandicapped than of the handicapped are in the labor force. Of our
total population, 53 percent are employed; only 42 percent of the handicapped
are employed. Seventy percent of all males have jobs while 58 percent of
handicapped males are employed. Thirty-eight percent of all women are
rployed while only 24 percent of handicapped waen are eployed.

How can the U.S. Departnent of Labor help qualified handwicaed rkers? The
Bnployment Stardards Administration aininisters Section 503 of the Rehabilitation
Act of 1973. Section 503 requires any enployer with a federal r t
contract or subcontract of more than $2,500 to take affirmative action to hire
aid advance the handicapped.

For more information contact the U.S. Departmt of Labor, Eployrent
Standards Adninistration office nearest you.

(over)



Where are the hand p found?

Region
I (R.I. ,Conn.,
Mass. ,N.H.,
Vt. ,Maine)

In Labor
Force

313,536

NCxr in Labor Force
(Able to Wbrk)
76,452

T[ta1
Handicappex
389,988

II (N.J. ,N.Y .,
Canal Zone,
P.R. ,V.I.)

III (Va. ,W. Va.,
D.C),. ,Del.,
Pa.)

IV (Ala. ,Miss.,
Fla. ,Ga. ,S.C. ,
N.C.,Ky.,Tenn.)

V (Ill. ,Ind.,
Mich. ,Minn.,
Ohio, Wis. )

VI (La.,Ark.,
Okla. ,Tex.,
N.M.)

VII (Iowa,Kan.,
Mb.,Neb.)

VIII (Mont.,N.D.,
S.D. ,Colo. ,Wyo.,
Utah)

IX (Ariz.,Nev.,
Calif. Haaii)

X (Alaska,,Wash.
Ore., Idaho)

622,733

600,497

917,775

1,212,603

576,646

324,176

158,061

661,770

207,673

5,595,470
7YTAIS

173,430

177,704

288,036

363,876

174,541

86,871

44, 241

216,551

67,459

1,669,161

Statistical sources: 1970 U.S. Census, the President's xomnittee on

Wnployrent of the Handicapped, National Easter Seals and Lawrence Berkley
Laboratory

796,163

778,201

1,205,811

1,576,479

751,187

411, 047

202,302

878,321

275,132

7,264,631



VILRAM VRS EADJUSTMENH ACT, 19'74

TIThE IV-VETWANS, WIV , AND WIDOWS EMPLOY-
MENT ASSISTANCE AND PREFERENCE AND VETER-
ANS' REEMPLOYMENT RIGHTS

Ba. 401. Chapter 41 of title 88, United States Code, is amended as
follows:

(a) Section 2001 is amended by redsignating paragraph (2) as para-
Kraph (8) and adding after paragraph (1) anw paragrph (2) as
101i08

"Eligible "(2) the term ' ble prson' means-person'" "(A) the spous of any person who died of a service-connected
disability,

(B) the spouse of any member of the Armed Forces serving on
active duty who1 at the time of application for n ce under
this chapter, is hated, puruant to ction 556 of title 37 and regu-
lations ed thereunder, by.the ectary concerned in one or
more of the following categoiesand has been so listed for a total
of more than ninety days: (i) misng in action, (ii) captured in
line of duty- by a hostile force, or (iii) forcibly detaned or
interned In line of duty by a foreign government or power, or
"(C) the spous of any person whoiiasa a total diabilit perna-

nent in nature resulting from a srvice-onnected disability or the
spouse of a veteran who died while a diability so evaluaed was
in existence.".

38 USC 2002. (b) Section 900 is amended by (1) nserting "and eligible persons"
after "elhigble vetrans" and (2) inserting "and person" fter "such
veterans".

38 USC 2003. (C) Setion 900i8 andd by
(1) striking out in the first sentee "250,000 eterns" and

inserting in lieu thereof "250,000 veterans and eligible persons";
(2) striking out in the fourth sentence "veterans"' and insrt-

ig m lieu threreof "verans' and eligible persons'";
(3) inserting in clauns (1), (2), (4), (5), and (6) of thefifth

sentence "and eligible persons after "eligible veteran" each
time the latter term appears in such clauses;

(4) inserting in clause (3) of the fifth ntence "or an eligible
persons after "eligble veterans; and

(5) insrting in clause (4) of the fifth sentence "and persons"
after "such veterans".

38 USC 2005. (d) Section 2005 is amended by inserting "and eligible perons"
after "eligible veterans".

(e) The last sentence of section 2006(a) is amended by striking out
"veterans" and inserting in lieu thereof "eligible veterans and eligible
persons".

30 USC 2007. (f) Section 9007 is amended by-
(1) inserting in subsection (a) (1) "and each eligible person"

after "active duty,";
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(2) redesignating subsection (b) as subsection (c) aind inserting
the following new subsection (b):

"(b) The Secretary of Labor shall establish definitive performance Perfon,s.oeStandards for determining compliance by the State public employmeint standards.
service agencies with the provisions of this chapter and chapter 42 of
this title. A full report as to the extent and reasnns for any noncompli- 38 USC 2011.
ance by anv such State agency during any fiscal year, together with
the agency's plan for corrective action during the succeeding year,
shall be included in the annual report of the Secretary of Labor
required by subsection (c) of this ection."; and

(3) striking out in the seconid sentence of subsectioni (c) (as
esignated by clause (2) of this subsetioni) "and oher eligible

veterans" and inserting in lieu thereof "other eligible veterans,
and eligible persons".

SEC. 402. Chapter 42 of title 38, United States (ode, is amended as
follows:

(1) by inserting in the first sentence of section 2012(a) "in the Imploymert
amount. of $10,000 or more" after "contract" where it first appears, under Federal
by striking out ", in employing personis to carry out such contract," oontracts.
in such sentence, and by striking out "give special emphasis to the 38 Usc 2012.
employment of' and inserting in lieu thereof "'take affirmative
action to employ and advance in employment" in such sentence;

( 2) by striking out in the third sentence of section 2012(a)
"The" and inserting in lieu thereof "In addition to requiring
affirmative action to employ such veterans under suchI contracts
and subcontracts and in order to proinote the implementation of
such requirement, the": and

(3) by striking out in the first sentence of section 2012(b) "giv-
ing special emphtasis in employment to" and inserting in lieuii
thereof "the employment of".

SEC. 403. (a) Chapter 42 of title 38, United States Code, is amended
by adding at the end thereof the following new section:
"§ 2014. Employment within the Federl Government
"(a) It is the policy of the United States and the purpose of this

section to promote the maximum of employment and job iLdvancement
opportunities within the Federal Government for qualified disabled
veterans and veterans of the Vietnam era.

"(b) To further this policy, veterans of the Vietnam era shall be Vetemns read-
eligible in accordance with regulations which the Civil Service Coni- Justment ap-
mission shafll prescribe, for veterans readjustment appointments up to pointments,
a-nd includinig the level GS-5, as specified in subchapter II of chapter eligibility.
51 of title 5, and subsequent career-conditional appointments, under 5 USC 5332 and
the terms and conditions specified in Executive Order Numbered 11521 note,
(March 26, 1970), except that in applying the one-year period of eligi 5 USC 3302
bility specified in section 2(a) of such order to a veteran or disabled note
veteran who enrolls, within one year following separation from the
Armed Forces or following release from hospitalization or treatment
immediately following separation from the Armed Forces, in a pro-
gram of education (as defined in section 1652 of this title) on more 38 USC 1652,
than a half-time basis (as defined in section 1788 of this title), the time Ante, p. 1581.
spent in such program of education (including customary periods of 38 USC 1788.
vacation and permissible absences) shall not be counted. Theeligibility
of such a veteran for a readjustment appointment shall continue for
not less than six months after such veteran first ceases to be enrolled
therein on more than a half-time basis. No veterans readjustment Terdrnation
appointment may be made under authority of this subsection after date.
June 30,1978.

December 3, 1974
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Disabled "(c) Eachl department, agency, and instrumentality in the executivevitersnts branch shall include in its affirmative action plan for the hiring, place-
ment, and advancement of handicapped mdividuals in such depart-
ment agenc or instrumentality as required by section 501(b) of

29 usc 791. Public Iaw 93-112 (87 Stat. 891), a separate specification of plans (inaccordance with regulations which the Civil Service Commission shall
presribe in consultation with the Administrator, the Secretary of
Ljabor, and the Secretary of Health, Education, and Welfare, con-
sistent with the purposes, p isions, and priorities of such Act) to
promote and carry out such affimative action with respect to disabled
veterans in order to achieve the purpe of this section.

Review and "(d) The Civil Service Commission shall be responsible for the*aluzstion review and evaluation of the implementation of this section and the
activities of each such department, agency, and instrumentality to

Reports, carry out the purpoe and provisions this section. The Commissionpublioatim. shall periodically obtain and publish (on at least a semiannual basis)
reports on such implementation and activities from each such depart-
ment, agency, and instrumentality, including spcification of the use
and extent of appointments made under subsction (b) of this ection
and the rsults of the plans rquired under subsection (c) thereof.

Report to "(e) The Ciril ervice Commision shall submit to the Congressconess, annually a report on activities carried out under this section, except
that, with respect to subsection (c) of this setion, the Commiion mayinclude a report of such activities fparately in the report required to
be submitt by section 501(d) of such Public LAw 93-112, regardingthe employment of hndicapped individuals by each department,
agency, and instrntality.

"Veteran" nd (f) Netwithandi section 2011 of this title, the terms 'vetemrn'"disabled Vet- and 'disabled veteran' as used in this ection shall have the meaninger provided for under genrally applicable civil semrce law and regula-
tions."

(b) The table of sections at the beginning of such chapter is
amended by adding at the end thereof
'2014 Employment within the J'deral Goranment.".

38 usc 2011. Szc. 404. (a) Part III of title 38, United States Code, is amended
by adding at the end thereof a new chapter as follows:

aChapter 43-Veteran' Reemployment Rights
"20i. Rigbt torplomt otInde per ; be proteted
"202.Eforcement produre.

"20& Reemployent br the United States, terrtory, poeson, or the Distct
of Columbia.

"2024. Rights of persona who ent or are alled to active duty; Reserve"2025. AistancE in obtaining reemployment.
'20". Prior rights for reemployment.
12021. Right to reemployment of Inducted persons; benefits

protected
(a) In the case of any person who is inducted into the Armed

50 uSC app. Forces of the United States under the Military Selective Service Act
451. (or under any prior or subsequent corresponding law) for training

and service and who leaves a position (otfier than a temporary posi-
tion) in the employ of any employer in order to perform such train-
mg and service, and (1) receives a certificate described in setion 9(a)50 USC ap. of the Military Selective Service Act (relating to the satisfactory

459. completion of military service), and (2) makes application for reem-ployment within ninety days after such person is relieved from such
training aid service or from hospitalization continuing after dis-charge for a period of not more than oneyear-

Pub. "w 93-SO8 . i6 - December 3, 1974
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"(A) if such position was in the employ of the United States
Government, its territoriest or posssions, or political subdivi-
sions thereof, or the I)istrict of Columbia, sUCperson shall-

"(i) if still qualified to perform the duties of such posi-
tion, restored to such position or to a ppsition of like
seniority, status, and pay; or

"(ii) if not qualified to perform the duties of such posi-
tion, by reason of disability sustained during such service,
but qualified to perform the duties of any other position in
the employ of tfie enployer, be offered employment and, if
such person so requests, be employed in such other position
the duties of which such person is qualified to perform as
will provide such person like seniority, status, and pay, or
the nearest approximation thereof consistent with the cir-
cumstances in such person's case;

"(B) if such position was in the emIloy of a State, or political
suibdivision thereof, or a private employer, such person shall

"(i) if still qualified to perform the duties of such posi-
tion, be restored by such employer or his successor in interest
to such position or to a position of like seniority, status, and
pa1; or

'(ii) if nlot qualified to perform the duties of such posi-
tion, by reason of disability sustained during such service,
but qualified to perform the duties of any other position in
the employ of such employer or his successor in interest, be
offered employment and, if such person requests, be
employed by such employer or his successor in interest in
such other position the duties of which such person is quali-
fied to perform as will provide such person like senioritv,
status, and pay, or the nearest approximation thereof con-
sistent with the circumstances in such person's case,

unless the employer's circumstances have so changed as to make
it impossible or unreasonable to do so. Nothing m this chapter
shall excuse noncompliance with any statute or ordinance of a
State or political subdivision thereof establishing greater or addi-
tional rights or protections than the righits and protections estab-
lished pursuant to this chapter.

(b) (1) Any person who is restored to or employed in a position in
accordance with the provisions of clause (A) or (B) of subsection (a)
of this section shall be considered as having been on furlough or leave
of absence during such person's period of training and service in the
Armed Forcws, shall be so restored or reemployed without loss of
seniority, shall be entitled to participate in insurance or other bene-
fits offered by the employer pursuant to established rules and practices
relating to employvees on furlough or leave of absence in e ect with
the employer at the time such person was inducted into such forces,
and shall not be discharged from such position without cause within
one year after such restoration or reemployment.

"(2). It is hereby declared to be the sense of the Congress that any
person who is restored to or employed in a position in accordance with
the provisions of clause (A) or (B) of subsection (a) of this section
should be so restored or reemployed in such manner as to give such
person such status in his employment as he would have enjoyed if
such person had continued in such employment continuously from
the time of such person's entering the Armed Forces until the time
of such person's restoration to such employment, or reemployment.

U.S. Govermivnt
*qloyment.

State or prim
vate uploy-
ment.

Nonoompliance
of employer.

Status rights.
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ieerve oempomnt (8) Any person who holds a position iescribed in clause (A) oi
nembera.. (B) of subsection (a) of this section shall not be denied retention in

employment or any promotion or other incident or advantage of
emploment because of any obligation as a member of a Reserve com-
poieenot of the Anned Forces.

Stat@employee. "(c) The rights granted by sibsetioiis (a) and (b) of this section to
persons who left the emplos of a State or political suibdivision thereof
and were inducted into the Akrmed Forces shlall not diminish any rights
such persons may have pursuant to any statute or ordinance of such
State or political subdivision establishing greater or additional rights
or protections.
"5202l Enforcement procedures

"If any employer,.who is a private employer or a State or political
subdiMision thereof, fails or refuses to com4lv with the provisions of

e p. 1594. section 2021 (a) , (b) (1 ), or (b) (3), or sectionl 2024, the district court
j. 1598. of the United States for any district in whiclh such private employer

maintains a plac 'f business, or in whicl such State or political sub-
division thereof exercses auithoritv or carries out its functions, shall
h1ave the power, upon the filing of a motion, petition, or other Lppro-
priate pleading by the person entitled to the benefits of siuch provisions,
specifically to require sich em loyer to comply with such provisions
and to oompensate such person ror any loes of wages or benefits suffered
by reson of such employer's unlawful action. Any such compensation
Hall be in addition to and shall not be deemed to diminish any of the

Hearing, benefits provided for in suich provisions. Thte court shall order speedy
hearig in any stich case and shall advanice it Oll the calendar.Tpon
application to the United States attorney or comparable official for any
district in which such private emplover maintais a place of business,
or in which such State or political sutidivision the.reof exercises author-
ity or carries out its functions, by any person claiming to be entitled to
the benefits provided for in such provsions, such Umnited States attor-
ney or oficial, if reaonably satisfied that the person so applying is
entitled to such benfits sall appear and act as attorney for such
person in the amicable aajustment of the claim or in the fifing of any
motion petition, or other appropriate pleading and the proscution
thereo*speieaslly to require such employer to comply with such prov-
ions. No fee or court costs shall be taxed against any persn who may
apply for such In any such action only the emplover shall be;
deed a ne party espondent. No State statute of limitations
shall apply to any peedings under this chapter.
1202L Reemployment by the United States, territory, poses-

sion, or the Distriet of Columbia
"(a) Any peron who is entitled to be restored to or anployed in a

position in accordnc with the provisions of clause (A) of setiont p. 1594, 2 021(a)and who w employed, immediately before entering the
Armned Forces, by any agency in the executive branch of the Govern-
ment or by any territory or posseion. or political subdivision thereof,
or by the District of Columbia, shall be Po restored or reemployed by
such agency or the r to its funictions, or by such territory, pos-
sesion, political subdivsion, or the i)istrict of Columbia In any cas
in which, upon appl of any person who was employed, immediately
before entering the Armed For by any gency in the executive
branch of the Government or by the District o ltimbia, the United
States Civl Srvce Commission finds that
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"(1) such agency is no longer in existence and its functions have
not been transferred to any otlher agencv; or

(2) for an reason it is not feasi'ble for such person to be
restored to employnient by 8such agency or by the District of
Columbia.

the Commission shall determine whether or not there is a position in
any other agency in the executive branch of the Government or in the

vernment of the I)istrict of Columbia for which such person is quali-
fed and which is either vacant or held by a person having a temporary
appointment thereto. In any case in which tlhe Commission determines
that there is such a position, such person shall be offered employment
and, if such person so requests, be employed in such position by the
agency in which sulch position exists or by the government of the
District of Columbia, as the case may be. The Commission is authorized
and directed to issue regulations giving full force and effect to the
provisions of this section insofar as they relate to persons entitled to be
restored to or employed in positions in the executive branch of the
Government or in the government of the District of Columbia, includ-
ing persons entitled to be reemployed under the last sentence of sub-
section (b) of this section. The agencies in the executive branch of the
Governmnent and the government of the District of Coluimbin shall
comply with suchl rnles, regulations, and orders issued by the Commis-
sion pursuant to this subsection. The Commission is authorized and
directed whenever it finds, upon appeal of the person concerned, that
any agency in the executive branch of the Government or the govern-
ment of tfhe I)istrict of Coluimbia has failed or refuses to comply with
the provisions of this section, to issue an order specificallv requiring
such agency or the government of the District of Columbia to comply
with such provisions and to compensate such person for any loss of
salary or wages suffered by reason of failure to comply with such pro-
visions, les any amounts received by such person through other em-
ployment, unemployment compensation. or readjustment allowances.
Any such compensation ordered to be paid by the Commission shall be
in addlition to and shall not be deemed to diminish any of the benefits
provided for in such provisions, and shall be paid bythe head of the
agency concemed or by the govemment of the District of Columbia
ouit of appropriations currently aVailable for salary and expenses of
such agency or governmenit, and such appropriations shall avail-
able for such purpose. As uised in this chapter, the term 'agency in the
execuitive branch of the Grovernnient' mleans any department, inde-
pendent stablishment, agency, or corporation in the executive branch
of the U7nited States Government (incluiding the United States Postal
Service and the P6ostal Rate Commission).
"(b) Any person who is entitled to be restored to or employed in a

position in accordance with the provisions of clauise (A) of section
2021(a), and who was employe, immediately before entering the
Armed Forces, in the legislative branch of the Government, shall be
so restored or employed by the officer who appointed such person to
the pos&tion which such person held immediately before entering the
Armed Forces. In any case in which it is not possible for any such
person to be restored to or employed in a position in the legislative
branch of the Government angd such person is otherwise eligible to
acquire a statuis for transfer to a position in the competitive service in
accordance with section 3304(c) of title 5, the United States Civil
Service Commission shall, upon appeal of such person, determine

Regulations.

Compliance
order; oompen.
sation for loss
of .geS.

"Agency in the
exeoutive
branch of the
Government."

Restoration
to legislative
position.
Ante. p. 1594.

Transfer to
executive
position.
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whether or not there is a position in the executive branchi of the
Government for which such person is qualified and which is either
vacant or held by a person having a temporary appointmnent thereto.
In any case in which the Commission determines that, there is such
a position, such person shall be offered enmployment and, if such per-
son so requests, e em loyed in such position 'By the agency in which
such position exists.

Restoration "(c) Any person who is entitled to be restored to or emnloyed in a
to Judicial position in accordance with the Jrovisions of clauise (A) of section
position. 20-21 (a) and who was enmpoye , immediately before entering the

fs p* 1594. Armed Forces, in the judicial branch of the Government, shall be so
restored or reemployed by the officer who appointed sich person to
the position whichi such person held immediately before entering the
Armed Forces.
1 2024. Rights of persons who enlist or are called to active duty;

Reserves
"(a) Any person who, after entering the employm.ent on the basis of

whiclh such person claims rstoration or reemiployment, enlists in the
Armed Forces of the United States (other than in a Rrve compo-
nent) shall be entitled upon releas from service under honorable con-
ditions to all of the reemployment rights and other benefits provided
for by this section in tha case of persons miducted under the provisions

50 USC app. of the Military Selective Service Act (or prior or subsequent legisla-
451. tion providing for the involuntary induction of persons into the

Armed Forces), if the total of such person's service performed
between June 24, 1948, and August 1,1981, did not exceed four years.
and the total of any service, additional or otlherwise, performed by
such person after Aigust 1, 191, does not exceed five years, and if the
service in exces of four years after A ust 1, 1961, i at the request
and for the convenience of the Federal (ivernment (plus in each case
any period of additional service impoed pursuant to jaw).

A(b) (1) Any person who, after entering the employment on the
basis of which such person claims resoration or reemployment, enters
uponi active duty (other than for the purpose of determining physical
fitness and other than for training), whether or not voluntarily, in the
Armed Forces of the United States or the Public Health Service in re-
siponse to an order or call to active duty shall, upon such person's relief
from active duty under honorable conditions, be entitled to all of the
reemployment rAghts and benefits provided for by this chapter in the
case of persons inducted under the provisions of tle Militar Selective
Service Act (or prior or subsquent legislation providiug for the
involuntarv induction of persons into the Armed Forces), if the total
of such active duty performed between June 24, 1048, and Aigust 1,
1961. did not exeeMd four years, and the total of any such active duty,
additional or otherwise, performed after Auigust 1, 1981, does not
excee.d four years (plus in each cse iany additional period in which
such persont was unable to obtain orders relieving such person from
active duity).
"(2) Any member of a Reerve component of the Armed Forces of

the TTnited States who voluntarily or involuntarily enters upon active
duty (other than for the purpo of determininr physical fitness and
other than for training) or whose active duty is voluntarily or involun-
tarily extended durinn ajrniod when the 'President is authorized to
order nnits of the Rea eserve or members of a Reserve component
to active duty shall have the service limitation governing eligibifity for
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reemployinent rights under subsection (b) (1) of this sectionI extended
by suchi niemiber s period of sich active duity, but not to exceed thtat
period of active duty to which the President is authorized to order
Units of the Ready Reserve or meinbers of a Reserve conponeint. With
respect to a memiiber who voluntarily enters upon active duty or wlhose
active duty is voluntarily extended, the provisions of this subsectioil
shall apply onlyw henl sucil additional active duty is at the request and(
for the convenience of thie Federal Government.

"(c) Any member of a Reserve component of the Armed Fiorces of
tile United States who is ordered to an initial period of ac.ive duty for
training of not less than three consecutive moniths shall, upon applica-
tioni for reemployment within thirty-one days after (1) such memn-
ber's release from suchli active duty for training after satisfactory
service, or (2) suclh member's dischiarge. from hospitalization incident
to such active duty for training, or oe year after such meniber's sched-
uled release from suich traininig, whichever is earlier, be entitled to all
reemployment rights and benefits provided by this chapter for per-
sons inducted under the provisions of the litary Selective Service
Act (or prior or subsequent legislation prviding for the involuntary
induction of personis into the Armed Forc), except that (A) any
person restored to or employed in a position in accordance with the
provisions of this subsectioIn siall not discharged from such posi-
tion without cause within six months after that restoration, and (B)
no reemployment rights granted by this subsec-tioii shall entitle any
person to retentioni, preference, or displacement rights over anqy vet-
eran with a silperior claim under those provisions of title 5 relating to
veterans and other preference eligibles

"(d) Any employee not covered by subsection (c) of this section
who holds a position described in clause (A) or (B) of section 2021 (a)
shall upon req t be ranted a leave of absence by suich person's
employer for the rio in d to perform active dut for taining
or inactive duty tra Armed Fores of the nited States.
UTpon such employee's release from a period of such active duty for
training or inactive duty training, or upon such employee's dischargefrom hospitalization incident to that training, such employee shall be
permitted to retuirn to such employee's position with such seniority,
status, pay, and vacation as such employee would have had if such
employee nad not been abseit for such purposes. Such employee shall
report for work at the beginning of the next regularly scheduled
working period after expiration of the last calendar day necessary to
travel from the place of training to the place of employment follow-
ing such employee's release, or within a reasonable time thereafter
if delayed return is due to factors beyond the employee's control.
Failure to report for work at such next regularly scheduled working
period shall make the employee subject to the conduct rules of the
employer pertaining to explanations anid discipline with respect to
absence froin scheduled work. If such an employee is hospitalized
incident to active dutiy for training or inactive duty training, such
employee shall be required to report for work at the beginning of the
iiext regularly sched ile(I work period after expiration of the time
necessary to travel from the place of discharge from hospitalization
to the place of employment, or within a easonable time thereafter if
(lelayed return is due to factors beyond the employee's control, or
within one year after such employee's release from active duity for
training or inactive duty training, whichever is earlier. If an employee

Additional
active duty.

Duty for less
than three
months.

50 USC app.
451.
Six-month dis-
charge period.

5 Usc 101
et seq.
leave of ab-
senoe for ao-
tive or inac-
tive duty
training.
k*e, p. 1594.
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Induction peri-
od considered
as leave of ab.
sence.

Ante, p. 1594.

Active and in-
active duty
training.

50 USC app.
459.
Repeal.

eovered by this subsectior. is not qualified to perform the duties of
such employee's position by reason of disability sustained during
active duty for trainig or inactive duty training but is qualified to
perform the duties of any other position m the empi)oy of the employer
or his successor in interest, such employee shall be offered employ-
ment and, if such person so requests, be employed by that employer
or his successor in mterest in such other position the duties of which
sUci employee is qualified to perform as will provide such employee
like seniority status, and pay, or the nearest approximation thereof

istent with the circumstances in such employee's cae.
"(e) Any employee not covered by subsection (c) of this section

who holds a position described in clause (A) or (B) of section
2021 (a) shall be considered as having been on leave of absence during
the period required to report for the purpose of being inducted into,
entering, or determining, by a preinduction or other examination,
physical fitness to enter the Armed Forces. Upon such employee's
rejection, upon completion of such employee's preinduiction or other
examination, or upon such cmployee's discharge from hospitalization
incident to such rejection or examination, such employee shall be per-
mitted to retuirn to suich employee's position in eccordance withl the
provisions of substion (d) of tfhis setion.

"(f) For the purposes cf subsections (c) and (d) of this setion,
full-time training or other full-time duty performed by a member of
the National Guard under section 316, 503, 504, or 505 of title 32, is
considered active duty for training; and for the purpose of subsection
(d) of this section, inaetive duty training performed by that member
uinder stion 502 of title 32 or section 206, 301, 30, 402, or 100-2 of
title 37, is considered inactive duty training.
"g 2025. Assistance in obtaining reemployment
"The Secretary of Labor, through the Office of Veterans' Reem-

ployment Rights, shall render aid in the replacement in their former
positions or reemployment of persons who have satisfactorily com-
pleted any period of active duty in the Armed Forces or the Public
Health Service. In rendering such aid, the Scretsry shall use existing
Federal and State agencies engaged in similar or related activities and
shall utilize the asistance of volunteers.
" 2026. Prior rights for reemployment

'In any cas in which two or more persons who are entitled to be
restored to or employed in a position under the provisions of thlis
chapter or of any other law relating to similar reemployment benefits
left the same position in order to enter the Armed fores, the person
who left such position first shall have the prior right to be restored
thereto or reemployed on the basis thereof, without prejudice to the
reemployment rights of the other person or persons to be restored or
reemploved.".

(b) The table of chapters at the beginning of title 88, United States
Code, and the table of chapters at the beginning of part III of such
title are each amended by adding at the end thereof
"4. Veterans' femployment lXhbt ___ -------___ 2021".

Six. 405. Section 9 of the Military Selective Service Act is amended
by-

1) repealing subsections (b) through (h); and
(2) redesignatingsubstions (i) and (j) as subsections (b)

and (c), respectively.

-
* s

8STAT, 1600 December 3, 1974



Executive Order 11 141 Declaring Policy Against
Discrimination Based on Age

Text of Executive Order 11141
signed by Preient Johnson February
13, 1964.
WHLRAS the princlple of equal

employment opportunity is now an
establlshed poUcy of our Government
and applies equally to all who wish
to work and are capable of doing so;
and
W}IThEAS disrimination In em-

ployment because of age, except upon
the basis of a bona fide occupational
qualification, retlrement plan, or stat-
utory requirement, Is nconsLtent with
that principle and with the socal and
economic objectives of our society;
and
W REAS older workers are an in-

dispensable source of productivity and
experience whlch our Nation can Il
afford to Ioe; and
WHH.1P8 rPresIdent Kennedy,

rindful that maximum national
growth depends on the uUWation of
al manpower resources, liued a mem-
orandum on March 24, 1983, reafrm-
Ing the policy ot the zecutIve Branch
of the 3overnment of hiring and pro-
moting employees on the basis of merit
alone and emphaig the need to
assure that older people ae not di3-
criminated agant becaus of their
age and receie fair and full con-
sideratlon for employment and ad-
vancement In Federal empoment;
and
WZASE to enoUg and hasten

the of the incle of
equl empo t oppoun ifor
older o by all of the
economy, p'rivte and public, the
ederal Govrment can and should
ide ma:mnum leadership in thiS

reard by dpti at

an express policy of the Federal Gov-
ernment not only with respect to
Federal employees but also with re-
spect to persons employed by con-
tractors and subcontractors engaged
in the performance of Federal con-
tracts;
NOW, TKEEORE, by virtue of the

authority vested In me by the Con-
stitution and statutes of the United
States and as President of the United
States, I hereby declare that it Is the
pollcy of the Excecutive Branch of the
Government that (1) contractors and
subcontractors engaged in the per-
formance. of Federal conltracts shall
not, In connection with the employ-
ment, advancement, or dlscharge of
employees, or In connection with the
terms, conditions, or privileges of their
employment, discriminate against per-
sons because of their age except upon
the basls of a bona fide occupational
qualification, retlrement p 1 a n, or
statutory requirement, and (2) that
contractors and subcontractors, or
persoLs acting on their behalf, shall
not specify, In solicitatiors or adver-
tLzements for employees to work on
Government contracts, a maximum
age limit for such employment unlem
the pecifed maximum age limit is
based upon a bona fide occupational
qualflcation, r e ti r em en t plan, or
statutory requlrement. The head of
each deprtment and agency shall
take approprte action to enunciate
this Poliy, and to this end the Federal
Procuremnt RegulatIons and the
Armed Services Proremnt Regu-
lation hall be amended by the In-

thereIn of a statement giving
continu noice of the e of
the policy declared by this order.



E.O. 11478 on Nondiscrimination in Federal Government

Text of Executive Order 114758,
signed 'by President Nixon August 8,
1969, prohibiting discrimination in
federal e7nployment on account of
race, color, religion, sex, or national
origin. These provisions supersede
Part I of Executive Order 11246, as
amended by Executive Order 11375.

EQUAL EMPLOYMENT OPPORTUNITY
IN THE FEDERAL GOVERNMENT
It has long been the policy of the

United States Government to provide
equal opportunity In Federal employ-
ment on the bhass of merit and fitness
and without discrimination because
of race, color, religion, sex, or national
origin. All recent Presidents have
fully supported this poUcy, and have
directed department and agency heads
to adopt measures to make It a
realty.
As a result, much has been accom-

plished through positive agency pro-
grams to assure equallty of opportuni-
ty. Additional steps, however, are
caled for in order to strengthen and
assure fully equal employment oppor-
tunity in the Federal Government.
NOW, T E R £:, under and by

virtue of the authority vested In me
as President of the United States by
the Constitution and statutes of the
United States, it Is ordered as follows:

Section 1. It Is the policy of the
Government of the United States to
provide equal opportunity in Federal
employment for all persons, to pro-
hibit discrimination in employment
because of race, color, relion, sex, or
national origin, and to promote the
full realization of equal employment
opportunity through a contnuing
affirmatlve program In each execu-
tive department and agency. This
policy of equal opportunity apples to
and must be an integral part of every
aspect of personnel policy and prac-
tice in the employment, development,
advancement, and treatment of clvl-
ian employees of the Federal Govern-
ment.

Sec. 2. The head of each executive
department and agency shall establish

and maintain an af irmatIve program
of equal employment opportunity for
all civilian employees and appllcants
for employment within his Jurisdic-
tion in acordance with theo polcy set
forth in section 1. It Is the responA-
bility of each department and agency
head, to the maximum extent possible,
to provide sufficlent resources to ad-
minister such a program in a positlve
and effective manner; assure that
recruitment activities reach all source
.pf job candjdat. ut4lize to the fullest
extent the present skills of each em-
ployee; provide the maimum feasible
opportunity to employees to enhance
their skills so they may perform at
their highest potential and advance
in accordance with their abilities;
provide tralning and advice to man-
agers and supervisors to assure their
understanding and implementation of
the policy expressed In thss Order;
assuire participation at the local level
with other employers, schools, and
public or private groups In coopera-
tive efforts to Improve community
conditions which affect employability;
and provide for a system within the
department or agency for periodically
evaluating

,
the effectiveness with

which the policy of thi Order Ls
being carried out.

Sec. 3. The Civl Service Comils-
sion shall provide leadershp and
guidance to departments and agencies
in the conduct of equal emplo7ment
opportunnity programs for the civilian
employees of and applicants for em-
ployment withln the executive de-
partments and agencies In order to
assure that personnel operations in
Government departments and agen-
cies carry out the objectve of equal
opportunity for all persons. The
Commisson shall review and evaluate
agency program operations period-
ically, obtain such reports from
departments and agenctes as it deems
necessary, and report to the President
as appropriate on overall progres.
The CommissIon will consult from
time to time with such Individuals,
groups, or organizations as may be of
assistance In improving the Federal



TEXT OF FERAL LAWS

program and realizlng the objectives
of this Order.

Sec. 4. The Civil Service Commission
shall provide for the prompt, fair, and
impartial consideration of all com-
plaints of discrimination in Federal
employment on the basis of race, color,
rellgIon, sex, or natlonal origin. Agency
systems shaUl provide access to
counseling for employees who feel
aggrTieved and shall encourage the
resolution of employee problems on
an Informal basLi. Proceduree'or the
conzlderation of complaints shal
Include at least one Impartlal review
within the executive department or
agency and shall provide for appeal
to the Civi Service Commisdon.

Sec. 5. The Clvil Service Commision
shall isue such regulatios, orders,
and instructions as It deems necessary
and appropriate to carry out this
Order and assure that the executlve
branch of the Govement leads the
way as an equal opportunity employer,
and the head of each executive de-
partment and agency shall comply

with the regulations, orders, and
lnstructlons Issued by the Commission
under this Order.

Sec. 6. This Order applles (a) to
military departments as defined In
section 102 of title 5, Un'ted States
Code, and executive agencies (other
than the General Accounting Office)
as defined In section 105 of title 5,
Unlted States Code, and to the em-
ployees thereof (including employees
paid from nonapproprlated funds),
and (b) to those portlorn. of the legis-
lative and judicial branches of the
Federal Government and of the
Government of the DistrIct of Colum-
bia havIng positions In the competi-
tive service and to the employees In
those positions. ThLs Order does not
apply to aliens employed outside the
limits of the United States.

Sec. 7. Part I of Executive Order No.
11248 of September 24, 1985, and those
parts of Executive Order No. 11375 of
October 13, 1907, which apply to
Federal employment, are hereby su-
perseded.



TAB C

EQUAL PAY ACT OF 1963
(Full text is found in appendix under this tab)

I. INTRODUCTION

Legislation of a controversial nature, if to be enacted at all,

requires compromise. The Equal Pay Act of 1963 therefore was

enacted with the usual attributes of congressional compromise; am-

biguous language is left to the courts to resolve. (The same holds

true for Title VII of the Civil Rights Act of 1964.)

In a precedent-setting decision, the U.S. Court of Appeals, Third

Circuit stated:

The (Equal Pay) Act was the culmination of
many years of striving to eliminate discrim-
ination in pay because of sex. Similar bills
were before Congress for many years before
the Act ultimately was adopted, and in its
final form it bears evidence of the com-
peting tendencies which surrounded its birth.
There are problems of construction which
leap up from the reading of its language....
a study of its legislative history and the
bills which preceded it yields little
guidance in the construction of its pro-
visions in concrete circumstances.

This Court held:

Congress in prescribing "equal" work did
not require that the jobs be identical, but
only that they must be substantially equal.
Any other interpretation would destroy the
remedial purposes of the Act (underscore
added).
(Shultz v. tIheaton Glass Co., 421 F. 2d
259, 1970. Review denied by U.S. Supreme
Court, 398 US 905, 1970.)
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The law provides that wage differentials based on sex must be

eliminated by raising the pay of the lower-rated employees, not

by reducing the pay of the higher-rated employee.

The EPA was incorporated into an existing law, Section 6 (d) of

the Fair Labor Standards Act of 1938 (FLSA)--(federal minimum wage-

overtime protection law). The federal equal pay law is enforced

by the Wage and Hour Division of the Employment Standards Div-

ision, Department of Labor.

II. COVERAGE

Employee coverage under the equal pay act is based on coverage

under the Fair Labor Standards Act.

If an employee is covered under the federal minimum wage law

(FLSA), then that employee is automatically covered under the

Equal Pay Act.

There have always been four job categories exempted from FLSA cover-

age: professional, executive, administrative, and outside salesperson.

However, they are now covered under the Equal Pay Law. Title IX

of the Education Amendments of 1972 amended the FLSA to include

them under the EPA. They still remain exempt under the federal

minimum wage and overtime requirements.

Before 1966, the Equal Pay Act covered only private sector employees.

In 1966, certain public employees came under FLSA and EPA coverage:

employees of hospitals, nursing homes or schools operated by states

or political subdivisions, and local transit systems. This inclusion

of these public employees survived a constitutional challenge.
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Subsequently, in 1974, the amendments to the FLSA provided for

equal pay coverage of most federal employees and those non-

supervisory state and local employees who were not covered in

1966. Excluded from coverage:

(1) elected officials and their personal staff;

(2) appointees on the policy-making level;

(3) immediate advisors with respect to the exercise of the
constitutional or legal powers of the office.

The FLSA, and consequently the equal pay provisions, for state

and local governmentemployees brought under 1974 coverage has

not been applied as a result of a constitutional challenge. The

Supreme Court granted a stay of application until it comes down with

a decision as to whether the Federal Government can regulate state

and local governments in this area.

III. DEFINITIONS

A. Meaning of "Establishment"

Wage comparisons are made only between employees of the

opposite sex within the same establishment. Rates paid

in different establishments are not compared. The term

"establishment" refers to a "distinct physical place of

business or enterprise" which may include several plants,

offices or stores. For example, the I'Iage-Hour Administrator

found two divisions which were "semi-autonomous" -- i.e.,

had their own building, management and payroll -- to be

separate establishments when:
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(a) each is physically separated from the other's
activities.

(b) they are functionally operated as separate units,
having separate records and bookkeeping.

(c) there is no interchange of employees between the
units - except on a minimal or emergency basis.
Wage-Hour opinion letter, June 17, 1966)

B. IM4eaning of "Wages"

In comparing wages paid male and female employees, the term

"wages" is considered to have the same meaning it has elsewhere

in the FLSA. In general, wages will include "all payments made

to or on behalf of the employee as remuneration for employ-

ment." It includes all rates whether calculated on a time,

price of job, incentive or other basis, as well as the rate at

which overtime is compensated. In the case of overtime, the

Wage-Hour Administrator stated that although the use of dif-

ferent methods to compute overtime pay for men and women would

not in itself be a violation of the EPA, the results must pro-

vide equal pay for equal work. (Wage-Hour Opinion Letter,

December 14, 1964)

Vacation and holiday pay and premium pay are also considered

"remuneration for employment" and must be considered in apply-

ing the equal pay provisions of the EPA.

1. Pension and Insurance Benefits

If employer contributions to a plan providing insurance
or similar benefits to employees are equal for both
men and women, no wage differential prohibited by the
EPA will result from such payments, even though the
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benefits which accrue to the employees in question
are greater for one sex than for the other. Or, if
the employer makes unequal contributions for employees
of opposite sexes, there is no violation of the equal
pay provisions if the resulting benefits are equal for
all employees.

2. tMaternity Benefits

Payments related to maternity which are made by an
employer to an employee do not constitute remuner-
ation for employment and are beyond the scope of the
.equal pay provisions of the EPA. (Wqage-Hour Opinion
Letter, June 29, 1966)

Iv. TESTS FOR DETERMINING THE EQUALITY OF JOBS

A. Equal Work

The EPA expressly forbids wage discrimination on the basis of

sex when male and female employees perform equal work

on jobs within the same establishment requiring "equal skill,

effort and responsibility, and which are performed under

similar working conditions."

The U.S. Court of Appeals (Third Circuit) has ruled that the

term "equal work" does not require that jobs be identical, but

that they be substantially equal in terms of skill, effort

and responsibility. The court found the employer in viola-

tion of the EPA for basing wage differentials on an artifi-

cially created job classification apparently established to

keep women in a subordinate role. (Schultz v. lheaton Glass

Co., 421 F. 2d. 259, cert. denied, 398 U.S. 905, 1970).
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The decisions in 1Wheaton Glass and American Can have been

influential in subsequent court decisions involving the

equal work requirement.

B. Equal Skill

The criterion of equal skill has been specified to include

such factors as experience, training, education, and ability.

Skill applies only to performance requirements of the positions

under consideration and not to skills which the employee may have,

but which are not necessary to perform the job.

In hospital cases, the courts generally have found the work of
female nursing aids and male orderlies to be equal within the
meaning of the EPA since the additional duties, responsibilities
or weight-lifting of the orderlies were not substantial.
(Brennar v. Owensboro-Daviess County Hospital CA 6 (1975),
22 IVI Cases 513; Brennan v. Prinie William Hospital CA 4
(1974), 21 IIH Cases 1017, Brennan v. St. Luke Hospital USDC ED
Kennedy (1973) 21 WIH Cases 392).

The Fifth Circuit Court of Appeals has noted that the issue
of equal skill should be decided on a case-by-case basis. In
one case the court found that a wage differential between aides
and orderlies was justified because the jobs were not equal
(Hodgson v. Golden Isle Nursing Home, Inc., 20 WH cases 951, 1973).
In another case the same court found that the two jobs were equal
(Hodgson v. Brookhaven General Hospital, 70 WiI Cases 991, 1972).

C. Equal Effort

Equal effort deals with the measurement of the physical or mental

exertion needed for the performance of a job. Two jobs may

require equal effort even though the effort may be exerted in

different ways. Also, jobs do not involve equal effort under the

EPA, even though they include most of the same routine duties,



C-7

if the more highly paid job involves additional tasks that:

(1) require extra effort;

(2) consume a significant amount of the time of all those
whose pay differentials are to be justified in terms
of them;

(3) and are of an economic value commensurate with the
pay differential (Hodgson v. Brookhaven General Hosp-
ital CA 5 1970, 19 WH Cases 822).

Further, the occasional sporadic performance of an activity

which may require extra exertion is not alone sufficient to

justify a finding of unusual effort.

Example:

A supermarket may pay more to male clerks who spend 20 per-

cent of their time as clerks, while women do clerking the

entire time. If the women spend 20 percent of their time per-

forming "light cleaning and light stocking work" while men do

the heavy lifting, the difference in effort would have to be

proved to be "so substantially different as to render the jobs

as a whole unequal," in order to justify a wage differential.

(Wage and Hour Opinion Letter, June 3, 1964)

D. Equal Responsibility

This criterion has been interpreted as the degree of accountability

required in the performance of the job with emphasis on the

importance of the job obligation. If jobs are otherwise equal,

a minor or insignificant difference in the degree of responsibility

does not make them unequal.
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A wage differential may be justified for:

(1) an employee who is required to assume supervisory
responsibilities in the absence of the regular
supervisor;

(2) a sales clerk who is authorized to accept customers'
personal checks. But minor differences such as the
responsibility for turning out lights or locking up
at the end of the day do not justify a wage differential.

E. Similar Working Conditions

In applying the test on similar working conditions, a practical

judgment is required as to whether the differences are

the kind customarily considered in setting wage levels. The

fact that jobs are being performed in different departments

does not establish dissimilarity of working conditions.

Example:

Working conditions would apparently be dissimilar when some
employees do the majority of their work outside the establish-
ment while others do most of their work on the inside.

The U.S. Supreme Court's first direct review of the EPA was
concerned with the definition of working conditions under the
EPA. The Court found that "working conditions" encompass
physical surroundings and hazards, but not the time of day worked,
i.e. , shift work. However, the Court pointed out that it was
not questioning the right to establish "nondiscriminatory
shift differentials" as long as they did not operate as an
"added payment based on sex." A night rate differential
would not of itself violate the EPA, but in the present case
the pay differential "arose simply because men would not
work at the low rates paid wonen inspectors," and therefore
it violated the Act. (Corning Glass Works v. Brennan, 21
WH Cases 767, 1974 ).
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V. EXCEPTIONS TO THE EQUAL PAY STANDARD

The Act specifically provides that there are circumstances under

which unequal wages may be paid. Unequal wages can be justified

when they are based on:

(1) a bona fide seniority system;

(2) a merit system;

(3) a system which measures earnings by quantity or quality of
production;

(4) any factor other than sex.

The employer bears the burden of proof to show that the unequal

wages were the result of one of these factors.

The first three exceptions are not restricted to, although they

include, formal systems or plans that are reduced to writing.

Formal plans may, of course, provide bet-ter evidence of the actual

factors which establish a basis for a wage differential, but informal

or unwritten. systems: and plans may qualify under the EPA if it can

be demonstrated that the standards or criteria upon which the wage

differential is based are applied pursuant to an established plan,

the essential terms and conditions of which have been communicated

to the affected employees.

To qualify for the exceptions, however, the plans or systems must

not base the wage differentials in any way on sex. Any plan that

establishes separate and different "male" and "female" rates
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without regard to job content will be carefully scrutinized by

the Wage and Hour Division of the Department of Labor to determine

if the rate differentials are sex-based and in violation of the

law.

When applied without distinction to employees of both sexes,

shift differentials, incentive payments, production bonuses,

performance and longevity raises and the like will not result in

equal pay violations. The same is true for "red circle" rates,

rates paid on temporary reassignments, entrance rates paid under

training programs, and rates paid to part-time employees.

Application of Exceptions to the Equal Pay Standard

A. "Red Circle" Rates
The term "red circle" rates describes certain
higher than normal wage rates which are maintained
for many reasons. For example, when a company de-
cides to replace its separate male-female wage
scales with a single rate for all workers. A
number of male! would be downgraded to lower pay
scales, but to avoid wage reductions the company
would "red circle" the rates of the downgraded
male workers. Job content would be the controlling
factor in determining the legality of the new wage
scale. If the work involved under the former,
separate pay scales wasn't comparable, the new wage
rate would be valid because the differential was
based on a factor other than sex. But if the work
is and has been comparable, "red circling" male
rates to accommodate an original wage disparity based
on sex would violate the EPA. Policies contrary to
the EPA will not be upheld merely because they appear
in a union contract or have been established by past
practice.
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B. Training Programs

Employees in a bona fide training program may,
in the furtherance of their training, be assigned
to various types of work. For example, the trainee
may be performing equal work with nontrainees of
the opposite sex whose wages are higher than those
of the trainee. Such a wage differential would be
attributable to a factor other than sex and there
would be no violation of the equal pay standard.
Training programs which appear to be available only
to employees of one sex will be carefully examined
to determine whether they are, in fact, bona fide.
Where a differential is paid to employees of one
sex because, traditionally, only they have been con-
sidered eligible for promotion to executive positions,
such a practice in the absence of a bona fide training
program would be sex-based discrimination and hence
unlawful.

C. Head of Household Differentials

Higher wages for heads of households may be law-
ful, but only if females have the same opportunity
as males to qualify for the designation. Such a
differential bears no relationship to job require-
ments or job performance. Therefore, the head-of-
household status does not automatically qualify as a
"factor other than sex" on which a pay differential
may be based. According to the Wage and Hour Division,
wage differentials based on this factor tend to be
paid to males only, even though women may bear
equal or greater financial responsibility as "head
of household."

D. Part-time employees

Part-time workers do not have to be paid the same
wage as full-time workers of the opposite sex so
long as the difference in working time is the basis
for the pay differential or the pay practice is
applied uniformly to both sexes. Different rates for
part-time work are usually based on workweeks of 20
hours or less.
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E. Employment Cost Factors

A wage differential based on claimed differences
between the average cost of employing women
workers as a group and the average cost of em-
ploying men as a group does not qualify as a
differential based on any "factor other than
sex," and would violate the EPA. To group
employees solely on the basis of sex for pur-
poses of comparing costs necessarily rests on
the assumption that the sex factor alone may
justify the wage differential, and such an
assumption is contrary to the terms and purpose of
the Equal Pay Act.

VI. ENFORCE14ENT

The Wage and Hour Division of the Department of Labor (DOL)

is responsible for the administration and enforcement of

the EPA. Equal pay enforcement policies are contained in the

DOL's Interpretative Bulletin. The DOL has no jurisdiction

under the Act to find a violation before a person is actually

employed. (Under Title VII of The Civil Rights Act, the

EEOC would have jurisdiction over applicant complaints reporting

unequal pay.)

Power of Investigation and Civil Remedies

The DOL has three broad powers under the EPA. The Secretary of

Labor and his or her designated representatives are empowered to

investigate possible violations of the Act; conciliate or negotiate

a settlement where violations are found; and litigate cases where

efforts to secure compliance have failed.
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The most basic power is that of investigation. The DOL may

examine and take copies of documents such as payrolls, records

of employment, personnel evaluations, and any other employee

records that may bear on an investigation. If necessary, such

records may be subpoenaed. The DOL may also interview any and

all employees. If a violation is found and voluntary compliance

cannot be achieved, the Secretary of Labor may file one of

two types of civil suits to collect back wages:

1. A suit to collect "liquidated damages" -- in effect, double

damages. Requires a jury trial. (Section 216 (c))

2. A suit to collect actual amount of back wages and to prevent

future violation of the Act. Does not require a jury trial.

(Section 217)

Employees may also file (Section 216 (b)). They may sue without

providing notice to the Secretary of Labor, exhausting the DOL

administrative remedies or even filing a complaint. Employee

suits may be filed at any time to recover unpaid back wages and to

seek liquidated damages. The employee's right to sue, however, is

terminated when the Secretary files suit.

The statute of limitations for back pay is two years. However, if

the violation is found to be a willful one, the statute is extended

to three years. The courts have defined the action of an employer

to "willful" when:

... there is substantial evidence in the record to support
a finding that the employer knew or suspected that his actions
might violate the FLSA. Stated most simply, we think the test
should be: Did the employer know the FLSA was in the picture?
(C ., 458 F. 2d 1139 (Sth Circuit),
1971)).



APPENDIX TO TAB C



THE FEDERAL EQUAL PAY ACT OF 1963
(Section 6(d) of the Fair Labor Standards Act of 1938, as amended)

Section 800.100.-Section 6(d) of the Act
The, Equal Pay Act of 1963 amended section

6 of the Fair Labor Standards Act by adding
theretoa niew subsection (d) as follows:

(d) (1) No empiloyer having employees subject to any
provisions of this section shall discriminate, withiln any
establishlment in which such employees are employed,
between employees on the basis of sex by paying wages
to employees in such establishment at a rate less than the
rate at which he pays wages to employees of the opposite
sex in stuch establishment for equal work v,n jobs the
performtanice of whieh requires equal skill, effort, and
respon)sibility, andI Nwhichl are performed under szimiilar
work-inig cnditions, except vhere suclh payment is madle
ptirsuant to (i) a seniority systemn; (ii) at mierit system;
(iii) a systenm which measures earninigs by quantity or
quality of production; or (iv) a differential based on any
other factor otber than sex: P'rovided, That an empyl;e,er
who Is paying a w.age rate diffe.rential in violationi of this
subsection shall not, in order to comply with the provi-
sions of this subsection, reduce the wage rate of atiy
employee.

(2) No labor organization, or its agents, representing
employees of an employer having employees subject to axty
p)rovisions of this section sshall cause or attempt to cause
suich an employer to discriminate against an employee in
violation of paragraph (1) of this subsection.

(3) For puirposes of administration and enforcementt,
any amiounts owing to any employee which have been
withheld in violationi of this subsection shall be deetu'-d
to be unpaid minimium vages or unpaid overtime cova-
pensation uinder this Act.

(4) As used in this subsection, thbe terim "labor orga-
nizition" means any organization of aniy kind, or any
agency or emnployee repyresentation comrnittee or plan, irn
whic-h emnployees participate atnd wbich exists for the lpur-
pose, in wlhole or in part, of dealing with employers copn-
cerning grievances, labor disputes, wvages, rates of pay,
houirs of employnient, or conditions of work.
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TITIE VII

(Full text of Title VII is in Appendix under this Tab.)

I. ?1011CTI0N

The Civil Rights Act of 1964 is an omnibus law covering multiple

aspects of discrimination (e.g., voting rights, public accommoda-

tions, etc.). It contains eleven Titles, one of which is Title VII.

Title VII, outlawing all forms of employment discrimination, was

the cu nation of a 20-year federal legislative effort to enact

fair employment practices legislation.

The enactment of Title VII has changed the vocabulary of antidis-

crimination law -- the term "fair employment practices" has given

way in conversation and in writings to "equal employment opportun-

ity " (EEO).

Title VII, effective July 2, 1965, outlaws employment discrimination

based on race, color, sex, religion, and national origin. These

five bases are usually referred to by the generic term of "protec-

ted classes".

In 1972, Title VII was materially amended by the Equal Employment

Opportunity Act. Among the specific changes were:

1) The public sector was brought under coverage.

2) The 1964 exemptions for educational institutions were
lifted.



D-2

3) The EEOC was granted power to litigate cases in the pri-
vate sector. The Department of Justice retains this pow-
er in cases involving state and local governments.

II. COVRAGE OF TITLE VII

A. Employers - Section 701(b)

Title VII defines employer as "a person engaged in an industry

affecting commerce, who has fifteen or more employees for

each working day in each of twenty or more calendar weeks in

the current or preceding calendar year." As a result of the

1972 amendments, state and local governments, governmental agen-

cies and political subdivisions are included under Title VII

coverage.

xgtions under Setion2Lb
Bona fide private membership clubs, other than a labor
organization in the capacity of an employer.

Departments of the District of Columbia which are subject to
competitive service.

Employers employing aliens outside any state or territory of
the United States.

Religious corporations, associations, educational institutions
or societies with respect to employing those of a particular
religion to perform work connected with the carrying on of
their activities.

B. Empl,oyees - Section 701(f)

Employee is defined as "an individual employed by an employer".
Included under coverage are individuals, employees, applicants
for employment, union menbers, applicants for union membership,
apprentices and apprentice applicants.
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Exceptions under Section 701(f

Elected officials in any state or political subdivision of
any state

Personal staff members of elected officials

Appointees of elected officials who are on the policy-making
level

Immediate advisors of elected officials who advise on the
exercise of the constitutional or legal powers of the office

Federal employees are not within the jurisdiction of the EEOC,

but are covered by Title VII provisions. The 1972 amendments gave

enforcement power to the U.S. Civil Service Commission (Section 717).

Section 703(f) excludes individuals who are members of the Communist

Party or of any other organization required to register by the

Subversive Activities Control Board.

C. Labor Organizations - Section 701(d)

A labor organization is defined as "any organization...in

which employees participate and which exists for the purpose,

in whole or part, of dealing with employers concerning

grievances, labor disputes, wages, rates of pay, hours, or

other terms or conditions of employment, and any conference,

general committee, or joint council so engaged which is

subordinate to a national or international labor organization."

A labor organization will be considered to be engaged in "an

industry affecting commerce" if:

(1) it maintains or operates a hiring hall

(2) has fifteen or more members.
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If it meets one of these requirements the labor organization

is covered under Title VII if:

(1) it is certified as a bargaining representative under
the National Labor Relations Act or the Railway Labor
Act;

(2) although not certified, is recognized as the representative
of employees of an employer covered under Title VII;

(3) has chartered a local labor organization which is repre-
senting or seeking to represent employees of employers
covered by Title VII;

(4) has been chartered by a labor organization representing
or seeking to represent employees Qr as the local body
or subordinate body through which the employees may
become members of the labor organization;

(5) is a conference, general committee, joint or system
board, or joint council subordinate to a labor organi-
zation within the meaning of Title VII.

This means that local, national, and international unions,

intermediate and collateral bodies, such as joint boards,

and state and local central labor bodies are covered.

D. Joint Labor M1anagement Committees - Section 703(d)

Joint labor management committees controlling apprenticeship

or other training or retraining programs are forbidden to

discriminate in the admission to or employment in such programs.

E. Employment Agencies - Section 701(c)

The Act defines employment agency as "any person regularly

undertaking with or without compensation to procure employees

for an employer or to procure for employees opportunities to

work for an employer and includes an agent of such a person."

Private employment agencies are included, as well as the
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United States Employment Service and state and local

employment services that receive federal assistance.

III. UNLAWFUL EMPLOYMENT PRACTICES UNDER TITLE VII

A. Discrimination by Emlo ers - Section 703(a

Title VII makes it unlawful for an employer to discriminate

with respect to hiring, firing, compensation, terms,

conditions or privileges of employment on the basis of

race, color, religion, sex or national origin. It also

forbids employers to limit, segregate, or classify employees

in any way that tends to deprive any individual of employ-

ment oportunities or adversely affects his employment status

because of his race, color, religion, sex or national origin.

Section 703(d) prohibits discrimination on any of these five

bases in apprenticeship, training or retraining. Section

704(b) makes it unlawful to indicate a preference based on

race, color, religion, sex or national origin in notices

or advertisements relating to employment.

Title VII includes many exceptions and exemptions to these

general prohibitions. These will be discussed in another

section.

1. Ex es of Prohibited Acts

a. Segregation, classification

Such practices as separate seniority rosters for male

and female or wlhite and Negro employees are violations
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of the Act, as are the designation of certain jobs as

"male", "female",. "white", or "Negro".

Any physical segregation of employees by race, with

respect to working area, toilet or locker facilities,

or recreational activities violates the law.

b. Recruiting and Hiring

Determinations by the courts and EEOC as to whether

employer recruiting and hiring practices are racially

discriminatory are usually based on the U.S. Supreme

Court's decision in Griggs-v. Duke Power Comany (401

U.S. 424 (1971) ). In that case the Court stated:

Under the Act, practices, procedures or tests,
neutral in terms of intent cannot be maintained
if they operate to "freeze" the status quo of
prior discriminatory employment practices.
401 U.S. at 430.

The Court also stated:

If an employment practice which operates to
exclude Negroes cannot be shown to be related
to job performance, the practice is prohibited.
401 U.S. at 431.

Applying the Griggs test the courts and EEOC have found

unlawful recruitment and hiring practices in the

following cases:

--A company's refusal to hire job applicants because

of their arrest record. But such a refusal to hire

was upheld where it involved a hotel bellman who

would have access to luggage and rooms.
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--Word-of-mouth recruiting or recruiting at only

predominantly white educational institutions where

there is an existing racial imbalance in the work

force.

--A requirement that applicants have a high school

education where is no showing that the requirement

is sufficiently related to the job performance.

Although the Supreme Court in Griggs indicated that a

policy that has a discriminatory impact might be justified

on grounds of business necessity, this exception has

been narrowly construed by the courts and EEOC.

c. Employment conditions

Title VII forbids discrimination with respect to

"compensation, terms, conditions or privileges of

employment,"? This phrase has been broadly construed

by the courts and EEOC to include such sutbjects as

training and promotion opportunities; apprenticeship

programs; work environment; work assignments; enforce-

ment of a discriminatory contract; employer reprisal

against employees who initiate Title VII proceedings

and repeated incidents of disparate treatment of

minority group or women employees.

d. Advertising Job Notices

Under Title VII it is illegal to indicate a preference,
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limitation, specification, or discrimination based on race,

color, religion, sex or national origin in printing or

publishing employment notices or advertising unless based

on a bona fide occupational qualification (sex, religion

or national origin). Under the 1964 Act this applied to

employers, employment agencies and labor unions. The 1972

Act extended this prohibition to joint labor-management

committees operating apprenticeship and other training

programs.

e. Employee Selection Procedure (Testing) Section 703(h)

Title VII states that it shall not be an unlawful employment

practice "for an employer to give and to act upon the results

of any professionally developed ability test provided such

test, its administration or action upon the results, is not

designed, intended or used to discriminate because of race,

color, religion, sex or national origin."

The EEOC has issued Guidelines on Employment Selection

Procedures.

Employment testing is discussed under Tab J.

f. Seniority - Section 703(h)

"Notwithstanding any other provisions of this title, it

shall not be an unlawiful employment practice for an

employer to apply different standards of compensation

or different terms, conditions or privileges of employ-

ment pursuant to a bona fide seniority or merit system...
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provided that such differences are not the result of an

intention to discriminate because of race, color,

religion, sex or national origin...."

Seniority is discussed under Tab A.

B. Discrimination by Unions

Wihen a union is acting as an employer it must not violate any

of the prohibitions imposed on employers generally. As a

union, it may not do any of the following:

--exclude or expel from its membership or otherwise discrim-

inate against any individual because of his race, color,

religion, sex or national origin. Section 703(c) (1)

--limit, segregate or classify its membership or applicants

for membership or fail or refuse to refer any individual

for employment in any way that would deprive or tend to

deprive him of employment opportunities or would limit

such employment opportunities or otherwise affect his

status as an employee or as applicant for employment

because of such individual's race, color, religion, sex

or national origin. (Section 703(c) (2)

--cause or attempt to cause an employer to discriminate

against an individual in violation of Section 703

--discriminate against any individual on the basis of race,

color, religion, sex or national origin in the operation

of apprenticeship training or other training, including

on-the-job-training programs. Section 703(d).
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In addition to refraining from these discriminatory practices,

the unions are responsible for challenging the discriminatory

practices of employers with whom they bargain. The existence

of a collective bargaining agreement does not shield the

union from its Title VII obligations.

C.
Discrimination by_Em e

s

Under Section 703(b) employment agencies are forbidden to:

--fail or refuse to refer for employment, or otherwise dis-

criminate against any individual because of his race, color,

religion, sex or national origin.

--classify or refer for employment any individual on the

basis of his race, color, religion, sex or national origin.

The Act applies to private employment agencies as well as the

U.S.Employment Service and state and local employment services

that receive federal money.

D. Preferential Treatment Forbidden

Section 703(j) of Title VII specifically forbids any

"employer, employment agency, labor organization.or joint

labor-management committee to grant preferential treatment

to any individual or to any group because of the race, color,

religion, sex or national origin of such individual or group

on account of an imbalance which may exist with respect to

the total number or percentage of persons of any race, color,

religion, sex, or national origin employed... in any comparison

with the total number or percentage in any community, state
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section or other area, or in the available work force in

any community."

This means that employers are not required to grant prefer-

ential treatment of minority group members or women in order

to "balance' the work force. But EEOC may consider that a

serious imbalance indicates that a company's employment

practices need to be examined and corrected.

E. litoEx tos UnrT itleII

The following are exceptions to Title VII prohibitions and

thus do not constitute an unlawful employment practice:

1. Religious organizations may discriminate on the basis

of religion in all their activities, e.g., business

enterprise. But they may not discriminate on the

basis of race, color, sex or national origin.

2. Indian tribes and industries located on or near

reservations may grant preferential hiring to Indians.

3. Employers may classify employees on the basis of religion,

sex, or national origin when such classifications are

based on a bona fide occupational qualification necessary

to the normal operation of business.

4. Employers may also classify employees on the basis of

a bona fide seniority or nerit system, as long as the

intent of such systems are not to discriminate.
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5. Bona fide, tax exempt private clubs are not included

under the definition of "employer" and therefore their

employment practices need not comply with the Act.

6. Emiployers do not have to apply the equal employment

opportunity requirements of Title VII to the following

employees:

a) members of the Communist Party or of any other
organization required to register by the Subver-
sive Activities Control Board;

b) elected officials, their personal staff members,
and their appointees who are on a policy-making
level;

c) aliens who are employed outside of the United
States and its territories;

d) individuals who do not meet security requirements
imposed on certain positions by law or executive
order.

IV. THE EQUAL EMPLOYMENT OPPORTUNITY COM4IISSION

O. zation and en nsiblities

The Equal Employment Opportunity Commission is the Federal agency

responsible for enforcing the provisions of Title VII. It is

composed of five commissioners, not more than three of whom,

according to the Act, may be members of the same political party.

The Commissioners are appointed by the President with the advice

and consent of the Senate, for five year terms, with one terml

ending each year. The President designates one member as Chairman

and another as Vice Chairman. The Chairman presides over meetings

and proceedings of the Commissioners and manages and directs the

Commission.
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EEOC's basic functions are carried out in its field offices, which

consist of seven regional offices and 32 district offices. The

major function of the regional centers is to supervise the district

offices within their jurisdiction. The district offices are

responsible for investigating, deciding and attempting to conciliate

charges of discrimination.

In California, San Francisco has been designated a regional

litigation center. District offices are located in Los

Angeles and San Francisco.

EEO PwertoLiigt

EEOC's primary responsibilities are to investigate charges of

employment discrimination, to attempt to resolve them through

conciliation, and to initiate court action when conciliation

is unsuccessful.

Under the 1964 Act, EEOC could only attempt conciliation, and

had no court enforcement powers. When EEOC determined that a

class action suit was warranted, it referred cases to the Depart-

ment of Justice for action. In individual cases, the EEOC would

send a "right to sue" letter to the complainant. The 1972

Amendments granted authority to the EEOC to sue in federal

district courts to seek remedies for unlawful employment practices.

The Department of Justice retains the sole power to bring suits

against state and local governments.
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Other Functions

In addition to responding to complaints, EEOC functions in other

aceas. Title VII gives the Comissioners the authority to conduct

hearings to investigate instances of employment discrimination and

any Commissioner may file a charge when there is reasonable cause

to believe that unlawful discrimination exists.

Through its Voluntary Programs Office, EEOC provides technical

assistance to employers who want to take affirmative action to

overcome the effects of past discrimination. The Commission also

attempts to negotiate voluntary affirmative action agreements

with interested employers and labor organizations.

EEOC also has the responsibility of prescribing the record keeping

requirements for those subject to the Act.

The following EEOC forms require information on the racial, ethnic

and sex make-up of the work force:

1) Employer Information Report Form EEO-1 developed jointly by

EEOC and the Office of Federal Contract Compliance, must be

filed annually by employers covered under Title VII who have

100 or more employees and government contractors covered by

Executive Order 11246 who have 100 or more employees.

2) ppren2tEEO- must be filed annually

by joint labor management apprenticeship committees which

have five or more apprentices in the program and have at least
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one employer and one union covered by Title VII sponsoring

the program.

3) Apprenticeship Information Reor EEO-2-E must be filed annually

by employers with at least 100 employees who conduct and control

apprenticeship programs with five or more apprentices.

4) Local Union Report EEO-3 must be filed annually by all local

unions with 100 or more members. A national or international

union is not required to file EEO-3 unless it operates a local

union under an arrangement such as a trusteeship. Referral

and non-referral unions file separate report schedules.

S) State and Local Goverment Report EEO-4 must be filed annually

by all states and all political jurisdictions which have 100

or more employees. A random sample of jurisdictions which have

15-99 employees must also file Report EEO-4. States must file

separate forms for each Standard Metropolitan Statistical Area

(SISA). Employees not working in a SMSA are combined into

state-wide reports.

6) Elementary-Secondary Staff Information EEO-5 developed jointly

by EEOC, and the Office for Civil Rights and the Office of

Education in the Department of Health, Education and Welfare,

must be filed annually by all public elementary and school

systems with 100 or more employees. Schools with 15 or more

emplovees must keep all records necessary for completing and

filing the report EEO-5, even though they may not be required

to file the report in any particular year.
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7) Higher Education Staff Information Report EEO-6 was developed

jointly by EEOC, the Office of Federal Contract Compliance

in the Department of Labor and the Office for Civil Rights in

the Department of Health, Education and Welfare. It requires

all institutions of higher education, both public and private,

with 15 or more employees to file biennial reports. Record-

keeping is excluded for students who are employed on a part-

time or temporary basis.

EEOC is forbidden by law to make public any information obtained

from these reports. But the reports can be used by EEOC to

initiate an investigation when data from them indicate systemLc

discriminatory employment practices.

V. EEOC DEFERRAL TO "706 AGENCIES"

Section 706(c) requires EEOC to defer its jurisdiction over charges

it receives to approved state and local fair employment practice

agencies where the agencies are empowered to provide relief from

similar discriminatory practices. These deferral agencies are

called "706 agencies." California's Fair Employment Practice

Commission is a "706 agency." The state and local agencies are

given 60 days to resolve the deferred charges, after which, if

onresolved, they are returned to EEOC.

The EEOC provides financial assistance to deferral agencies. (Section

709(b) )
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VI. STEPS IN FILING CHARGES IIITH EEOC

Charges of employment discrimination may be filed by an individual,

class of individuals, a third party on behalf of others, or a com-

misioner.

The steps for filing a charge with EEOC, set forth in Section 706, are:

1. A charge must be filed within 180 days after the alleged

unlawful employment practice occurred, where there is no

state or local agency.

2. Where there is a state deferral agency the charge must be

filed with EEOC within 300 days, but must be deferred to

the state agency (a "706 agency") for 60 days. EEOC cannot

take jurisdiction until the end of the 60-day deferral

period or until final action has been taken by the state

agency, whichever is earlier.

Where there is a "1706 agency" the charging party can file

in one of two ways, keeping in mind the 300 day limitation:

a) A charge may be filed first with the state agency, but

should be done within 240 days after the alleged discrim-

inatory act in order to allow for the 60-day deferral

time. Also, the charge must be filed with EEOC within

30 days after the state agency has terminated its action,

even if earlier than the 300 day limit.

b) A charge may be filed first with EEOC. The Commission

automatically defers to the state or local agency for
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60 days and automatically assumes jurisdiction of the

charge after 60 days. In practice, EEOC has assumed

jurisdiction over cases on the 299th day even if the

60-day deferral period has not elapsed.

If the discriminatory act is found to be a "continuing"

one, rather than a one-time specific act, the courts

have held that the time limitations are not binding.

3. EEOC must serve notice of a.charge of discrimination to

the party charged within ten days after a charge is filed.

4. EEOC must investigate the charge to determine whether there

is reasonable cause to believe that a violation has occurred.

The Commission must accord substantial weight to any decisions

of state and local agencies. A determination must be made

as promptly as possible and, so far as practicable, within

120 days.

a) If the Commission finds no reasonable cause, the charge

is dismissed. The aggrieved is notified and still has

a right to file suit within 90 days of EEOC notification.

b) If there is a finding of reasonable cause to believe a

violation has occurred, the Commission will attempt

conciliation.

5. If conciliation fails, the Comnission makes a determination

whether to file suit in a federal district court. (If it

is a suit involving a state or local government, the Attorney

General must file suit, since EEOC litigaio authority is
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confined to the private sector.)

6. An individual is not deprived of seeking his or her own

remedy under any of the following circumstances:

a) After filing, the EEOC is not able to process the

charge with satisfactory speed.

b) The individual does not accept the terms of a con-

ciliation agreement between the EEOC and the party

charged in the complaint.

c) EEOC dismisses the charge

d) Within 180 days of the filing of the charge, EEOC has

neither issued a complaint nor entered into a concili-

ation agreement acceptable to both the EEOC and the

aggrieved party.

See Title VII Procedure Chart in appendix under this tab.

VII. THE ROLE OP THE COURTS

Title VII provisions provide the federal district courts broad dis-

cretionary powers in providing a remedy upon a finding of employment

discrimination (Section 706(g) ):

If the court finds that the respondent has intentionally
engaged in or is intentionally engaging in 'an unlawiful
employment practice charged in the complaint, the court
may enjoin the respondent from engaging in such unlawful
employment practice, and order such affirmative action as
may be appropriate, which may include, but is not limited
to,reinstatement or hiring of employees, with or without
back pay (payable by the employer, employment agency, or
labor organization, as the case may be, responsible for
the unlawful employment practice) or any other equitable
relief as the court deems appropriate.... (underscore added)

The word "intentionally" should not be taken literally, since the

courts look at the "consequences" of an employment practice... the
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Supreme Court has made it clear that "good faith" or "good intentions"

is no defense when the effect of a policy or practice results in a

discriminatory act.

The Back Pay Award Remedy

Where the court finds a back pay award to be an appropriate remedy,

Title VII limits recovery of back pay to a date no earlier than two

years before the filing of a discrimination charge with the EEOC
(Section 706(g)):

Back pay shall not accrue from a date more than two years
prior to the filing of a charge with the Commission. Interim
earnings or amounts earnable with reasonable diligence by the
person or persons discriminated against shall operate to
reduce the back pay otherwise allowable.

Back pay is a statutory equitable remedy and hence must be determined

by the court, not a jury. The idea behind back pay as a remedy is to

make the victim of discrimination "whole,," not to punish the wrong-doer

through the imposition of punitive damages.

VIII. EEOC GUIDELINES

There are Guidelines on

-- Testing (See Tab J)

-- Sex Discrimination (See Tab K)

-- National Origin (See Tab M)

-- Religion (See Tab N)
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Title VII of the Civil Rights
Act of 1964, as amended by

the Equal Employment
Opportunity Act of 1972
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TITLE VIl OF CIVIL RIGHTS ACT

as amended by

Equal Employment Opportunity Act of 1972

DWINITNONS
Sec. 701. For the purposes of this

title-
(a) The term "person" Includes

one or more individuals, governments,
governmental agencies, political sub-
divisions, labor unions, partnerships,
associations, corporations, legal rep-
resentatives, mutual c o m p a n i e s,
joint-stock companies, trusts, unin-
corporated organizations, t r u s t e e s,
trustees in bankruptcy, or receivers
(As amended)

(b The term 'employer' means a
person engaged in an industry affect-
Ing commerce who has fifteen or
more employees for each working day
in each of twenty or more calendar
weeks in the current or preceding
calendar year, and any agent of such
a person, but such term does not in-
clude (1) the United States, a cor-
poration wholly owned by the Gov-
ernment of the United States, an
Indian tribe, or any department or
agency of the District of Columbia
subject by statute to procedures of the
competitive service (as defined insec-
tion 2102 of title 5 of the United
States Code), or (2 a bona fide pri-
vate membership club 'other than a
labor organization) which is exempt
from taxation under section 501(c) of
the Internal Revenue Code of 1954,
except that during the first year after
the date of,enactment of the Equal
Employment Opportunity Act of 1972,
persons having fewer than twenty-
five employees (and their agents)
shall not be considered employers. (As
anmended)

(c) The term "employment agncy"
means any person regularly undertak-
ing with or without compenton to
procure employees for n employer

or to procure for employees oppor-
tunities to work for an employer and
includes an agent of such a person.
(As amended)

(d) The term "'labor organ'zatlAnt"
means a labor organization engaged
In an Industry affecting commerce,
and any agent of such an organiza-
tlion, and Includes any organization
of any kind, any agency, or employee
representatIon committee, group, as-
sociation, or plan so engaged In which
employees participate and which
exists for the purpose, In whole or In
part, of dealing with employers con-
cerning grievances, labor disputes,
wages, rates of pay, hours, or other
terms or conditions of employment,
and any conference, general commit-
tee, joint or system board, or joint
council so engaged which Is subord-
lnate to a national or International
labor organization.

(e) A labor organization shali be
deemed to be engaged In an industry
affecting commerce If (1) It maintains
or operates a hiring hall or hiring
office which procures employees for an
employer or procures for employees
opportunitles to work for an employer,
or (2) the number of Its members
(or, where It Is a labor organization
composed of other labor organiza-
tions or their representatives, If the
aggregate number of the members of
of such labor organization) is (A)
twenty-five or more during the first
year after the date of enactment of
the Equal Employment Opportunity
Act of 1972, or (B) fifteen or more
thereafter. (As amended)

(1) 1s the certified representative of
ernployees under the provisions of the
National Labor Relations Act, as
amended, or the Railway Labor Act,
as amended;
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(2) although not certified, is a na-
tional or linteational labor organiza-
tion or a local labor organization
recogniued or acting as the represen-
tative of employees of an employer or
employers engaged In an Industry
affecting commerce; or

(3) has chartered a local labor or-
ganization or subsidiary body which Is
representing or actively seeking to
represent employees of employers
within the meaning of paragraph
(1) or (2); or

(4) has been chartered by a labor
organization representing or actively
seeking to represent employees with-
In the meaning of paragraph (1) or
(2) as the local or subordinate body
through which such employees may
enjoy membership or become affiliated
with such labor organization; or

(5) Is a conference, general commit-
tee, joint or system board, or joint
council subordinate to a national or
International labor organization, which
Includes a !abor organization en-
gaged in an Industry affecting com-
merce within the meaning of any of
the precedlng paragraphs of this sub-
sction.

(f) The term "employee" means an
individual employed by an employer,
exept that the term "employee" shall

not include any person elected to pub-
lic office in any State or political sub-
division of any State by the qualified
voters thereof, or any person chosen
by such officer to be on such officer's
personal staff, or an appointee on the
policy making level or an immedi-
ate adviser with respect to the exer-
cise of the constitutional or legal
powers of the office. The exemption
set forth in the preceding sentence
shall not include employees subject
to the civil service laws of a State gov-
ernment, governmental agency or po-
litical subdivision. (As amended)

(g) The term "commerce" means
trade, traffic, commerce, transporta-
tion, transmislon, or communication
among the several States; or between
a State and any place outside thereof;

or within the District of Columbia,
or a possession of the United States;
or between points in the same State
but through a point outside thereof.

(h) The term "Industry affecting
commerce" means any activity, busi-
ness, or Industry In commerce or In
which a labor dispute would hlnder
or obstruct commerce or the free flow
of commerce and includes any activity
or Industry "affecting commerce"
within the meaning of the Labor-
Management Reporting and Disclo-
sure Act of 1959, and further includes
any governmental industry, business,
or activity. (As amended)

(1) The term "State" Includes a
State of the United States, the Dis-
trict of Columbia, Puerto Rico, the
Virgin Iland, American Samoa, Guam,
Wake Island, the Canal Zone, and
Outer Continental Shelf lands deflned
In the Outer Continental Shelf LTands
Act.

(J) The term 'religion' Includes all
aspects of religious observance and
practice, as well as belief, unless an
employer demonstrates that he is un-
able to reasonably accommodate to an
employee's or prospective employee's
religious observance or practice with-
out undue hardship on the conduct of
the employer's business. (As amended)

KXnDIPn
See. 702. This title shall not apply

to an employer with respect to the em-
ployment of aliens outside any State,
or to a religious corporation. associa-
tion, educational institution, or society
with respect to the employment of
individuals of a particular religion to
perform work connected with the
carrying on by such corporation, asso-
ciation, educational insititution. or so-
ciety of its activities. (As amended)

DISCRIMINATION UCAUS OF
RACM, COLOR, RELGION, SE8.

OR NAT2ONAL ORIGIN
Sec. 70U. (a) It shall be an unlaw-

ful employment practlce for an em-
ployer-
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(1) to fail or refuse to hire or to
discharge any Individual, or otherwise
to discriminate against any Individ-
ual with respect to his compensation,
terms, conditions, or privileges of em-
ployment, because of such Individ-
ual's race, color, religion, sex, or na-
tional origin; or

(2) to limit, segregate, or clasify
his employees or applicants for em-
ployment in any way which would
deprive or tend to deprive any in-
dividual of employment opportunitie.s
or otherwise adversely affect his sta-
tus as an employee, because of such
individual's race. color, religion. sex.
or national origin. As amended)

(b) It shall be a unlawful employ
ment practice for an employment
agency to fall or refuse to refer for
employment, or otherwise to discrim-
lnate against, any Individual because
of his race, color, rellgion, sex, or na-
tional origin, or to classify or refer
for employment any Individual on the
basis of his race, color, religion, sex
or national origin.

(c) It shall be an unlawful employ-
ment practice for a labor organiza-
tion

(1) to exclude or to expel from its
membership, or ctherwise to discrim-
inate against, any Individual because
of his race, color, religion, sex, or na-
tional origin;

(2) to limit, segregate, or classify
its membership or applicants for
membership or to classify or fail
or refuse to refer for employment
any individual, In any way which
would deprive or tend to deprive any
Individual of employment opportun-
ities, or would limit such employment
opportunities or otherwise adversely
affect his status as an employee or
as an applicant for employment, be-
cause of such Individual's race, color,
reigion, sex, or national origin; or

(3) to cause or attempt to cause
an employer to discriminate against
an Individual in violation of this sec-
tion.

(d) It shall be an unlawful employ-
ment practice for any employer, labor,

organization, or joint labor-manage-
ment committee controlWng appren-
ticeship or other training or retrain-
Ing, Including on-the-job tralning
programs to discriminate agalnst any
individual because of his race, color,
religion, sex, or national origin In ad-
mision to, or employment in, any
program established to provide ap-
prenticeship or other training.

(e) Notwithstanding any other pro-
vision of this title, (1) It shall not be
an uinlawful employment practice for
an employer to hire and employ em-
ployees, for an employment agency to
classify, or refer for employment any
Individual, for a labor organization
to clasify Its membership or to
classify or refer for employment any
individual, or for an employer, labor
organization, or joint labor-manage-
ment committee controlling appren-
ticeship or other training or retrain-
Ing programs to admit or employ any
Individual In any such program, on
the basis of his religion, sx, or na-
tional origin In those certain instances
where religion, sex, or national origin
is a bona fide occupational qualinca-
tion reasonably necessary to the nor-
mal operation of that particular bud-
ness or enterprise, and (2) It shall not
be an unlawful employment practice
for a school, college, university, or
other educational Institution or In-
stitution of learning to hire and em-
ploy employees of a particular religlon
if such school, college, university,
or other educational institution or
Institution of learning Is, in whole or
in substantial part, owned, supported,
controlled, or managed by a partic-
ular religion or by a particular re-
ligious corporation, association, or
society, or If the curriculum of such
school, college, university, or other
educational Institution or Institution
of learning Is directed toward the
propagation of a particular religion.
A (f) As used In this title, the phras
"unlawful employment practice" shall
not be deemed to Include any action
or measure taken by an employer,
labor organization, joint labor-man-
agement committee, or employment
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agency with respect to an Individual
who is a member of the Communist
Party of the United States or of any
other organization required to register
as a Communist-acton or Commu-
nist-front organizatidh by final order
of the Subversive Activities Control
Board pursuant to the Subversive Ac-
tivities Control Act of 1950.

(g) Notwithstanding any other pro-
vision of this title, It shall not be an
unlawful employment practice for an
employer to fail or refuse to hire and
employ any Individual for any posi-
tion, for an employer to discharge an
individual from any position, or for
an employment agency to fall or re-
fuse to refer any individual for em-
ployment In any position, or for a
labor organization to fall or refuse
to refer any Individual for employ-
ment In any position, If

(1) the occupancy of such position,
or access to the premises In or upon
which any part of the duties of such
position is performed or Is to be per-
formed, is subject to any requirement
Imposed In the Interest of the na-
tional security of the United States
under any security progranL in effect
pursuant to or administered under
any statute of the United States or
any Executive order of the President;
and

(2) such individual has not fulfiled
or has ceased to fulfill that require-
ment.

(h) Notwithstanding any other pro-
vision of this title, It shall not be an
unlawful employment practice for an
employer to apply different stand-
ards of compensation, or different
terms, conditions, or privileges of em-
ployment pursuant to a bona fide
seniority or merit system, or a sys-
tem which measures eamings by
quantity or quality of production or
to employees who work In different
locations, provided that such differ-
ences are not the result of an Intention
to discriminate because of race, color,
religion, sex, or national origin; nor
shall it be an unlawful employment
practice for an employer to give and

to act upon the results of any pro-
fessionally developed ability test pro-
vided that such test, Its administra-
tion or action upon the results Is not
designed, intended, or used to dis-
criminate because of race, color, re-
ligion, sex, or national origin. It shal
not be an unlawful employment prac-
tice under thls title for any employer
to differentiate upon the basis of sex
in determining the amount of the
wages or compensation paid to em-
ployees of such employer If such dif-
ferentiation is authorized by the pro-
visions of Section 6(d) of the Fair
Labor Standards Act of 1938 as
amended (29 USC 206(d)).

(1) Nothing contained In this tlUe
shall apply to any business or enter-
prise on or near an Indian reaerva-
tion with respect to any publicly an-
nounced employment practice of such
business or enterprise under which a
preferential treatment Is given to any
individual because he is an Indian
living on or near a reservation.

(j) Nothing contained in this title
shall be Interpreted to require any
employer, employment agency, labor
organization, or joint labor-manage-
ment committee subject to this title
to grant preferential treatment to any
Individual or to any group because
of the race, color, religion, sex, or
national origin of such Individual
or group on account of an imbalance
which may exist with respect to the
total number or precentage of persons
of any race, color, religion, sex, or
national origin employed by any em-
ployer, referred or classified for em-
ployment by any employment agency
or labor organization, admitted to
membership or classified by any labor
organization, or admitted to, or em-
ployed In, any apprenticeship or
other training program, In comparison
with the total number or percentage
of persons of such race, color, religion,
sex, or national origin In any com-
munity, State, section, or other area,
or in the available work force In any
community, State, section, or other
area. (As amended)
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OTHER UNLAWFUL EMPLOYMENT
PRACTICES

Sec. 704. (a) It shall be an unlaw-
ful employment practice for an em-
ployer to discriminate against any of
his employees or applicants for em-
ployment, for an employment agency
or joint labor-management committee
controlling apprenticeship or other
training or retraining. including on-
the-job training programs. to dis-
criminate again.st. any individual, or
for a labor organization to discrimi-
nate against any member thereof or
applicant for membership. because h?
has opposed any nractice. made an
nlawful employment practice by this

title. or because he has miade a charee.
testified. assisted. or participated in
any manner in an investigation, pro-
ceeding. or hearing under thlis title.
'As amended'

fbi It shall be an unlawful employ-
ment practice for an employer, labor
oruani?ation. employment. agency, or
'wnt labhor-nianauement committee

controlling apprenticeship or othier
training or retraining, incltuding on-
the-job traininc l)roarams. to print or
cause to he printed(l or pullished any
notice o(r a(vertisement relating to
eniiployiiient by such an emiployer or
membership in *r any (lassification
or referral for enmployme-nt by stuelh a
labor organization. or relating to anv
classificlation or referral for employ-
meiit by suich an emnploymiient agency.
or relatmni to admission to. or employ-
ment in. any program established to
provide apprenticesihip or other train-
ing by such a ioint labor-management
commniittee indicating any preference.
Iimitation. specification. or discrimin-
ation. based oni race. color religion
sex or niationial origin. except that
suchl a notice or advertisement may
indicate it preference. limitation.
specification. or discriminiation based
on religion, sex or na!ional origin
wlhen religion. sex. or national origin
is a bona fide occuipational qualifica-
tion for employment. mAs amendedi

EQUAL EMPLOYMENT
OPPORTUNITY COMMSSION

Sec. 705 mai There is hereby created
a Commission to be known as the
Equal Employment Opportunity Com-
mission, which shall be composed
of five members, not more than three
of whom shall be members of the same
political party. Members of the Com-
mission shall be appointed by the
President by and with the advice and
consent of the Senate for a term of
five years. Any individual chosen to
fill a vacancy shall be appointed only
for the unexpired term of the member
whom he shall succeed, and all mem-
bers of the Commission shall con-
tinue to serve until their successors
are appointed and qualified. except
that no such member of the Commis-
sion shall continue to serve (1) for
more than sixty days when the Con-
gress is in session unless a nomina-
tion to fill such vacancy shall have
been submitted to the Senate. or (2)
after the adjournmenit sine die of the
session of the Senate in which such
nomination was submitted. The Presi-
,dent shall designate one member
to serve as Chairman of the Commis-
sion, and one member to serve as Vice
Chairman. The Chairman shall be re-
sponsible on behalf of the Commis-
sion for the administrative operations
of the Conimis.<ion. aiid. except as pro-
vided in subsection 'b'. shall appoint.
in accordance with the provisions of
title 5. United States Code. governing
appointments in the competitive serv-
ice, such officers. agents, attorneys,
hearing examiners, and employees as
he deems necessary to assist it in the
performance of its functions and to
fix their compensation in accordance
with the provisions of chapter 51 and
subehnapter III of chapter 53 of title
5. United States Code. relating to clas-
sification and General Schedule pay
rates: Provided. That assignment, re-
moval, and compensation of hearing
examiners shall be in accordance
with sections 3105, 3344, 5362. and
7521 of title 3. United States Code.
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(b) (1) There shall be a General
Counsel of the Commission appointed
by the President, by and with the
advice and consent of the Senate, for
a term of four years. The Greneral
Counsel shall have responsibility for
the conduct of litigation as provided
In sections 706 and 707 of this title.
The General Counsel shall have such
other duties as the Commission may
prescribe or as may be provided by
law and shall concur with the Chair-
man of the Oommission on the ap-
pointment and supervision of re-
gional attorneys. The General Coun-
sel of the Commission on the effec-
tive date of this Act shall continue
In such positiom and perform the
functions specified in this subsection
until a successor is appointed and
qualified.

(2) Attorneys appointed under this
section may, at the direction of the
Commission, appear for and represent
the Commission in any case In court,
provided that the Attorney General
shall conduct all litigation to which
the Commission Is a party in the
Supreme Court pursuant to this title.
IAs amended)

(c) A vacancy in the Commission
shall not Impair the right of the re-
maining members to exercise all the
powers of the Commilson and three
members thereof shall constitute a
quorum.

(d) The Commission shall have an
ofclal seal which shall be Judicially
noticed.

(e) The Commission shall at the
middle and at the close of each fical
year report to the Congres and to
the President concerning the action
It has taken; the names, salaries, and
duties of all Individuals In Its employ
and the moneys It has disbursed; and
shall make such further reports on the
cause of and means of eliminating dis-
crimination and such recommenda-
tions for further legilation " may
appear desirable.

(f) The principal ofce of the Com-
mission shall be In or near the District
of Columbia, but It may meet or exer-

cise any or all Its powers at any other
place. The Commission may establIth
such regional or State oMces as It
deems necessary to accompllsh the
purpose of this title.

(g) The Commission shall have
power-

(1) to cooperate wlth and, wlth
their consent, utillze regional, State.
local, and other agencles. both public
and private, and Individuals;

(2) to pay to witnesses whose dep-
ositions are taken or who are sum-
moned before the Commllon or any
of its agents the same witness and
mileage fees as are paid to witneses
In the courts of the United State;

(3) to furnish to persons subject to
this title such technical assistance as
they may request to further their
compliance with this title or an order
Issued thereunder;

(4) upon the request of (l) any em-
ployer. whose employees or some of
them, or (11) any labor organization.
whose members or some of them, re-
fuse or threaten to refuse to cooperate
in effectuating the provisions of this
title, to assist In such effectuation by
conciliation or such other remedial
action as 1s provlded by this title:

(5) to make such technical studies
as are appropriate to effectuate the
purposes and policies of this title and
to make the results of such studies
available to the public;

(6) to Intervene in a civil action
brought under section 706 by an ag-
grieved party against a respondent
other than a government, govern-
mental agency or political subdivi-
sion. (As amended)

(h) The Commission shall, in any
of its educational or promotional
activities, cooperate with other depart-
ments and agencies In the perform-
ance of such educational and pro-
motional activities.

(i) All officers, agents, attorneys
and employees of the Commission,
including the menmbers of the Com-
mission, shall be subject to the pro-
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visions of section 9 of the act of Au-
gust 2, 1939. as amended Hatch Act).
notwithstanding any exemption con-
tained in such section.

PEZVENTION OF UNLAWFUL
EMPLOYMENT PRACTICES

Sec. 706. (a) The Commission is em-
powered, as hereinafter provided, to
prevent any person from engaging in
any unlawawful employment practice
as set forth in section 703 or 704 of
this title.

lb) Whenever a charge is filed by
c*r on behalf of a person claiming to
be aggrieved, or by a member of the
Commission, alleging that an em-
ployer. employment agency. labor or-
ganization. or joint labor-manage-
ment committee controlling appren-
ticeship or other training or retrain-
ing including on-the-job training
programs, has engaged in an unlawful
employment practice, the Commission
shall serve a notice of the charge 'in-
cluding the date, place and circum-
stances of the alleged unlawful em-
ployment practice' on such employer,
employment agency. labor organiza-
tion, or joint labor-manageme nt
,committee (hereinafter referred to as
the 'respondent') within ten days and
s[all make an investigation thereof.
Charges shall be in writing under oath
or affirmation and shall contain such
information and be in such form as
the Commission requires. Charges
shall not be made public by the Com-
mission If the Commission determines
after suich investigation that there is
not reasonable cause to believe that
the charge is true, it shall dismiss the
charge and promptly notify the person
claiming to be aggrieved and the re-
spondent of its action. In determining
whether reasonable cause exists, the
Commission shall accord .substantial
weight to final findings and orders
made by State or local authorities in
proceedings commenced under State
or local law pursuant to the require-
ments of subsections (C) and fd). rf
the Commission determines after such
investigation that there is reasonable

cause to believe that the charge Is
true, the Commission shall endeavor
to eliminate any such alleged unlawful
employment practice !by informal
methods of conference, conciliation,
and persuasion. Nothing said or done
during and as a part of such informal
endeavors may be made public by the
Commission, its officers or employees,
or used as evidence in a subsequent
proceeding without the written con-
sent of the persons concerned. Any
person who makes public informa-
tion in violation of this subsection
shall bt' fined not more than $1.000 or
imprisoned for not more than one
year, or both. The Commission shall
make its determination on reasonable
cause as promptly as possible and, so
far as practicable. not later than one
hutndred and twenty days from the
filing of the charge or, where applica-
ble under subsection (c) or (d), from
the date upon which the Commission
i.s authorized to take action with re-
.spect to the charge.

IcC In the case of an alleged unlaw-
ful employment practice occurring in
a State. or political subdivision of a
State, which has a State or local law
Prohibiting the unlawful employment
practice alleged and establishing or
authorizing a State or local authority
to grant or seek relief from such
l)ractice or to institute criminal pro-
ceedings wlth respect thereto upon
receiving notice thereof, no charge
may be filed under subsection 'a) by
the person aggrieved before the ex-
piration of sixty days after proceed-
ings have been commenced under the
State or local law, unless stuch pro-
ceedings have been earlier terminated,
provided that such sixty-day period
shall be extended to one hundred and
twenty days during the first year
after the effective date of such State
or local law. If any requirement for
the commencement of such proceed-
ings is imposed by a State or local
authority other than a requirement of
the filing of a written and signed
statement of the facts upon which the
proceeding is based, the proceeding
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shall be deenied to have been com-
menced for the purposes of this sub-
section at the time suich statement is
sent by registered mail to the appro-
priate State or local authority.

(d} In the case-of any charge filed
by a member of the Commission al-
leging an unlawful employment prac-
tice occurring in a State or political
subdivision of a State which has a
State or local law prohlibiting the
practice alleged and establishing or
authorizing a State or local authority
to grant or seek relief from such
practice or to institute criminal pro-
ceedings with respect thereto upon
receiving notice thereof. the Commis-
sion shall. before taking any action
with respect to such charge. notifv
the appropriate State or local offic.als
and. upon request. afford them a rea-
sonable time, but not less than sixtv
days tprovided that such sixty-day pe-
riod shall be extended to one hundred
and twenty days during the first year
after the effective day of suchi State
or local law). unless a shorter period
is requested, to act under such State
or local law to remedy the practice
alleged.

ie' A charge under this section shall
be filed within one hundred and
eighty days aftcr the alleged unlawful
emp'loyment pr3ctice occurred and no-
tice of the charge 'including the date.
place and circumstances of the alleged
unlawful employment practice) shall
be served upon the person against
whom such charge is made within
ten days thereafter, except that in
a case of an anlawful employment
practice with respect to which the
person aggrieved has initially insti-
tuted proceedings with a State or local
agency with authority to grant or
seek relief from such practice or to In-
stitute criminal proceedings with re-
spect thereto upon receiving notice
thereof. such charge shall be filed by
or on behalf of the person aggrieved
within three hundred days after the
alleged unlawful employment practice
occurred, or within thirty days after
receiving notice that the State or local

agenicy has terminated the proceed-
ings under the State or local law,
whichever is earlier. and a copy of
such charge shall be flled by the Com-
mission with the State or local
agency.

(f)(1) If within thirty days after a
charge is filed with the Conmmission or
within thirty days after expiration of
any period of reference under subsec-
tion {c} or td). the Commission has
been unable to sure from the re-
spondent a conciliation agreement ac-
ceptable to the Commission. the
Commission may bring a civil action
against any respondent not a govern-
ment. governmental agency, or po-
litical subdivision named in the
charge. In the case of a respondent
which is a government, governmental
agency. or political subdivision, if the
Comnmission has been unable to secure
from the respondent a conciliation
agreement acceptable to the Commis-
sion. the Commission shall take no
further action and shall refer the
case to the Attorney General who may
bring a civil action against such re-
spondent in the appropriate United
States district court The person or
persons aggrieved shall have the right
to intervene in a civil action brought
by the Commission or the Attorney
General In a case involving a govern-
ment. governmental agency, or politi-
cal subdivision. If a charge filed with
the Commission pursuant to subsec-
tion (b) is dismissed by the Commis-
sion, or If within one hundred and
eighty days from the filing of such
charge or the expiration of any period
of reference under subsection (c) or
(d). whichever is later, the Commis-
sion has not filed a civil action under
this section or the Attorney Oeneral
has not filed a civil action In a case
involving a government, governmental
agency, or political subdivision, or the
Commission has not entered Into a
conciliation agreement to which the
person aggrieved is a party, the Com-
mission, or the Attorney General In a
case Involving a government, poern-
mental agency, or political subdivision,
shall so notify the penon a ed
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and within ninety days after the
giving of such notice* a civil action
may be brought against the respond-
ent named in the charge /A) by the
person claiming to be aggrieved or
'B' if such charge was filed by a
member of the Commission. by any
person whom the charge alleges was
aggrieved by the alleged unlawful em-
ployment practice. Upon application
by the complainant and in such cir-
cumstances as the court may deem
just, the court may appoint an attor-
ney for such complainant and may
authorize the commencement of the
action without the payment of fees.
costs, or security. Upon timely appli-
cation, the court may. in its discretion,
permit t.he Commission, or the Attor-
ney General in a case involving a gov-
ernment. governmental agency, or
political subdivision, to intervene in
such civil action upon certification
that the case is of general public im-
portance. Upon request. the court
may, in its discretion, stay further
proceedings for not more than sixty
days pending the termination of State
or local proceedings described in sub-
sections 'c' or Id) of this section or
furtlher efforts of the Commission to
obtain voluntary compliance.

(2) Whenever a charge is filed with
the Commission and the Commission
concludes on the basis of a prelimi-
nary investigation that prompt judi-
cial action is necessary to carry out
the purpose of this Act, the Commis-
sion. or the Attorney General in a case
involving a government, govemmental
agency, or political subdivision, may
bring an action for appropriate tem-
porary or preliminary relief pending
final disposition of such charge. Any
temporary restraining order or other
order granting preliminary or tem-
porary relief shall be issued in ac-
cordance with rule 65 of the Federal
Rules of Civil Procedure. It shall be
the duty of a court having jurisdic-
tion over proceedings under this sec-
tion to assign cases for hearing at
the earliest practicable date and to
cause such cases to be in every way
expedited.

(3) Each United States district court
and each United States court of a
place subject to the jurisdiction of the
United States shall have jurisdiction
of actions brought under this title.
Such an action may be brought in any
judicial district in the State in which
the unlawful employment practice is
alleged to have been committed. in the
judicial district in which the employ-
ment records relevant to such practice
are maintained and administered, or
in the judicial district in which the
aggrieved person would have worked
but for the alleged unlawful employ-
ment practice, but if the respondent
is not found within any such district,
such an action may be brought within
the judicial district in which the re-
spondent has his principal office. For
purposes of sections 1404 and 1406 of
title 28 of the United States Code,
the judicial district in which the re-
spondent has his principal office shall
in all cases be considered a distriet in
which the action might have been
brought.

(4) It shall be the duty of the chief
judge of the district for in his absence,
the acting chief judge) in which the
case is pending immediately to desig-
nate a judge in such district to hear
and determine the case. In the event
that no judge in the district is avail-
able to hear and determine the case,
the chief judge of the district, or the
acting chief judge, as the case may
be, shall certify this fact to the chief
judge of the circuit (or in his absence,
the acting chief judge) who shall then
designate a district or circuit judge of
the circuit to hear and determine the
case.

(5) It shall be the duty of the judge
designated pursuant to this subsec-
tion to assign the case for hearing at
the earliest practicable date and to
cause the case to be in every way ex-
pedited. If such judge has not sched-
uled the case for trial within one
hundred and twenty days after Issue
has been joined that judge may ap-
point a master pursuant to rule 53 of
the Federal Rules of Civil Procedure.
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(g) If the court finds that the re-
spondent has intentionally engaged in
or is intentionally engaging in an un-
lawful employment practice charged
in the complaint, the court may en-
join the respondent from engaging in
such unlawful employment practice.
and order such affirmative action as
may be appropriate, which may in-
clude, but is not limited to, reinstate-
ment or hiring of employees, with or
without back pay (payable by the em-
ployer. employment agency, or labor
organization. as the case may be. re-
sponsible for the unlawful employ-
ment practice or any other equitable
relief as the court deems appropriate.
Back pay liability sball not accrue
from a date more than two years prior
to the filing of a charge with the
Commission. I n t e r i m earnings or
amounts eamable with reasonable
diligence by the person or persons dis-
criminated against shall operate to
reduce the back pay otherwise allow-
able. No order of the court shall re-
quire the admission or reinstatement
of an individual as a member of a
union, or the hiring, reinstatement, or
promotion of an individual as an em-
ployee, or the payment to him of any
back pay, if such individual was re-
fused admission, suspended. or ex-
pelled, or was refused employment or
advancement or was suspended or
discharged for any reason other than
discrimination on account of race,
color, religion, sex, or national origin
or in violation of section 704(a). (As
amended)

(h) The provisions of the Act en-
titled "An Act to amend the Judicial
Code and to define and limit the juris-
diction of courts sitting In equity, and
for other purposes," approved March
23, 1932 (29 U.S.C. 101-115), shall not
apply with respect to civil actions
brought under this section.

(1) In any case in which an em-
ployer, employment agency, or labor
organization falls to comply with an
order of a court isued In a civil action
brought under this section the Com-
mission may commence proceedings

to compel compliance with such order.
i As amended

(j) Any civil action brought under
this section and any proceedings
brought under subsection (j) shall be
subject to appeal as provided in sec-
tions 1291 and 1292, title 28, United
States Code. As amended)

(k) In any action or proceeding un-
der this title the court, In its discre-
tion, may allow the prevailing party,
other than the Commlssion or the
United States, a reasonable atto"'ney's
fee as part of the costs, and the Com-
mission and the United States shall
be liable for costs the same as a pri-
vate person.

Sec. 707. (a) Whenever the Attorney
General has reasonable caue to
believe that any person or group of
persons is engaged in a pattern or
practice of resistance to the full en-
joyment of any of the rights secured
by this title, and that the pattern
or practice is of such a nature and is
intended to deny the full exercise of
the rights herein described, the At-
torney General may bring a civil ac-
tion In the appropriate district court
of the United States by flling with It
a complaint (1) signed . by him (or
In his absence the Acting Attorney
General), (2) setting forth facts per-
taining to such pattern or practice,
and (3) requesting such relief, includ-
Ing an application for a permanent
or temporary Injunction, restraining
order or other order against the person
or persons responsible for such pattern
or practice, as he deems necesary to
Insure the full enjoyment of the rights
herein described.

(b) The district courts of the United
States shall have and shall exercise
Jurisdiction of proceeding insttuted
pursuant to this section, and In any
such proceeding the Attorney Geral
may file with the clerk of such court
a request that a court of three judges
be convened to hear and determine
the case. Such request by the At-
torney General shall be accompaie1d
by a certificate that, In hiopinsio,
the case Is of general public Imp-
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tance. A copy of the certificate and
request for a three-judge court shall
be Immediately furnished by such
clerk to the chief judge of the circuit
(or In his absence, the presiding cir-
cult judge of the circuit) In which the
case Is pending. Upon receipt of such
request It shall be the duty of the
chief judge of the circuit or the pre-
siding circuit judge, as the case may
be, to designate Immediately three
judges in such circuit, of whom at
least one shall be a circult Judge and
another of whom shall be a dlstrict
judge of the court in which the pro-
ceeding was Instituted, to hear and
determine such case, and it shall be
the duty of the judges so designated
to assign the case for hearing at the
earliest practicable date, to partic-
lpate in the hearing and determina-
tion thereof, and to cause the case
to be In every way expedited. An ap-
peal from the final judgment of such
court will lie to the Supreme Court.
In the event the Attorney General

fails to file such a request In any such
proceeding, It shall be the duty of
the chief judge of the district (or in
his absence, the acting chief judge)
in which the case Is pending Immedi-
ately to designate a judge In such
district to hear and determine the
case. In the event that no judge In
the district Is available to hear and
determine the case, the chief judge
of the district, or the acting chief
judge, as the case may be, shall certify
this fact to the chief judge of the
circuit (or In his absence, the acting
chief judge) who shall then designate
a district or circuit judge of the circult
to hear and determine the case.

It shall be the duty of the judge
designated pursuant to this section
to asgn the case for hearing at the
earr'est practicable date and to caus
the case to be in every way expedited.

(c) Effective two years after the
date of enactment of the Equal Em-
ployment Opportunity Act of 1972,
the functions of the Attorney Gen-
eral under this section shall be trans-
ferred to the Commission, together

with such personnel, property, rec-
ords. and unexpended balances of ap-
propriations, allocations, and other
funds employed. used, held, available,
or to be made available in connec-
tion with such functions unless the
President subnmits, and neither House
of Congress vetoes, a reorganization
plan pursuant to chapter 9 of title
5, United States Code, inconsistent
with the provisions of this subsec-
tion. The Commission shall carry out
such functions in accordance with
subsections (d) and (e) of this sec-
tion.

(d) Upon the transfer of functions
provided for in subsection (c) of this
section, in all suits commenced pur-
suant to this section prior to the date
of such transfer, proceedings shall
continue without abatement. all court
orders and decrees shall remain in ef-
fect, and the Commission shall be
substituted as a party for the United
States of America, the Attorney Gen-
eral, or the Acting Attorney General.
as appropriate.

'e) Subsequent to the date of en-
actment of the Equal Employment
Opportunity Act of 1972, the Commis-
sion shall have authority to Investi-
gate and act on a charge of a pat-
tern or practice of discrimination,
whether filed by or on behalf of a
person claiming to be aggrieved or by
a member of the Commission. All such
actions shall be conducted in accord-
ance with the procedures set forth
in section 706 of this Act. (As last
amended)

EFFECT OF STATE LAWS
Sec. 703. Nothing In this title shall

be deemed to exempt or relieve any
person from any liabiUty, duty, pen-
alty, or punishment provided by any
present or future law of any State or
political subdlvision of a State, other
than any such law which purports to
require or permit the doing of any
act which would be an unlawful em-
ployment practice under this tlUe.
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INETIGATIONS, INSPECTIONS,
RECORDS, STATE AGUNCIES

Sec. 7". (a) In connection with
any Investigation of a charge filed
under sctIon 706, the Commission or
Its designated representative shall at
all reasonable times have r.cces to,
for the purposes of examination, and
the right to copy any evidence of any
person being Investigated or pro-
coeded against that relates to unlaw-
ful employment practices covered by
this title and Is relevant to the charge
under. Investigation.

Ib The Commission may cooperate
with State and local agencies charged
with the administration of State fair
employment practices laws and, with
the consent of such agencies. may.
for the purpose of carrying out its
functions and duties under this title
and within the limitation of funds
appropriated specifically for such
purpose. engage In and contribute to
the cost of research and other proj-
ects of mutual Interest undertaken
by such agencies, and utilize the serv-
ices of such agencies and their em-
ployees. and, notwithstanding any
other provision of law, pay by ad-
vance or reimbursement such agen-
cies and their employees for services
rendered to assist the Commissslon in
carrying out this title. In furtherance
of such cooperative efforts. the Com-
mission may enter into written agree-
ments with such State or local agen-
cies and such agreements may include
provisions under which the Commis-
sion shall refrain from processing a
charge in any cases or class of cas;-
specified in such agreements or under
which the Commission shall relieve
any person or class of persons in such
State of locality from requirements
imposed under this section. The
Commission shall rescind any such
agreement whenever It determines
that the agreement no longer serves
the interest of effective enforcement
of this title.

(c) Every employer, employment
agency, and labor organization sub-
ject to this title shall (1) make and

keep such records relevant to the
determinations of whether unlawful
employment practices have been or
are being committed. (2) preserve
such records for such periods, and
3 make such reports therefrom as
the Commission shall prescribe by reg-
ulation or order, after public hear-
ing, as reasonable. necessary, or ap-
propriate for the enforeement of
this title or the regulations or oi-
ders thereunder. The Commission
shall. by regulation. require each em-
ployer. Iabor organization, and joint
labor-management committee sub-
ject to this title which controls an
apprenticeship or other training pro-
gram to maintain such records
as are reasonably necessary to carry
out the purposes of this title, in-
cluding, but not limited to, a list
of applicants who wish to participate
in such program. including the chron-
ological order in which applica-
tions were received. and to furnish
to the Commission upon request, a
detailed description of the manner
in which persons are selected to
participate in the apprenticeship
or other training program. Any
employer. employment agency, labor
organization. or joint labor-manage-
ment committee which believes that
the application to it of any regula-
tion or order issued under this sec-
tion would result in undue hardship
may apply to the Commission for an
exemption from the application of
such regulation or order. and, If
such application for an exemption
is denied, bring a civil action in the
United States district court for the
district where such records are kept.
If the Commission or the court, as
the case may be. finds that the ap-
plication of the regulation or order
to the employer, employment agency,
or labor organization in question
would impose an undue hardship, the
Commission or the court, as the case
may be. may grant appropriate re-
lief. If any person required to com-
ply with the provisions of this sub-
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section fails or refus.es to do so, tlh(
United States dlistrit t (co0rt for t11t
district in whlichi suoli pers(n is
fouind. resides. or tran.sacts bu.uiness,
shall, upon application of the Com-
mission. or the Attorney General in
a case involving a governmental
agency or political -subdivision. have
jurisdiction to issue to such person
an order requring him to comply.

(d) In prescribing requirements
pursuant to subsection (c) of this
section. the Commiii.ission shall con-
suilt with ('ther interested State and
Federal agencies and shall endeavor
to coordinate its requtirements with
those adopted by such agencies. The
Commission shall furnish upon re-
quest and without cost to any State
or local agency charged with the ad-
ministration of a fair employment
practice law information obtained
pursuant to subsection (c) of this
section from any employer, employ-
ment agency, labor organization, or
joint labor-management committee
subject to the jurisdiction of such
agency. Suchl informlation shall be fur-
nished on condition that it not
be made public by the recipient agency
prior to the institution of a proceed-
ing under State or local law involv-
ing such information. If this condi-
tion is violated by a recipient agency,
the Commission may decline to honor
subsequent requests pursuant to this
subsection. i&s amended'

(e) It shall be unlawful for any oflf-
cer or employee of the Commission to
make public in any manner whatever
any information obtained by the Com-
mission pursuant to its authority un-
der this section prior to the institution
of any proceeding under this title in-
volving such Information. Any officer
or employee of the Commission who
shall make public in any manner
whatever any information in violation
of this subsection shall be guilty of
a misdemeanor and upon conviction
thereof, shall be fined not more than
$1,000, or imprisoned not more than
one year.

INVESTIGATORY POWERS
SeC. 710. For the purpose of all

hea rim4s; and invstigations conducted
i)y the Comnmission or its duly au-
thorized agents or agencies. section
11 of the National Labor Relations Act
149 Stat. 455; 29 U.S.C. 161' shall
apply. A,As amended'

NOTICES TO BE POSTED

Sec. 711. (a) Every employer, em-
ployment agency and labor organiza-
tion, as the case may be, shall post
and keep posted in conspicuous places
upon its premises where notices to em-
ployees, applicants for employment
and members are customarily posted a
noti^e to be prepared or approved by
the Commission setting forth excerpts
from or, summaries of, the pertinent
provisions of this title and informa-
tion pertinent to the filing of a com-
plaint.

(b) A willful violation of this sec-
tion shall be punishable by a fine of
not more than $100 for each separate
offense.

VETERANS' PREFERENCE
Sec. 712. Nothing contained In this

title shall be construed to repeal or
modify any Federal, 8tate, territorial,
or local law creating special rights
or preference for veterans.

RULES AND REGULATIONS
Sec. 713. (a) The Commission shall

have authority from time to time to
issue, amend, or rescind suitable pro-
cedural regulations to carry out the
provisions of this title. Regulations
issued under this section shall be In
conformity with the standards and
limitations of the Administrative
Procedure Act.

(b) In any action or proceeding
based on any alleged unlawful em-
ployment practice, no person shall be
subject to any liability or punishment
for or on account of (1) the com-
mission by such person of an unlaw-
ful employment practice if he pleads
and proves that the act of omlssion
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complained of was in good faith, In
conformity with, and in reliance on
any written interpretation or opinion
of the Commission, or (2) the failure
of such person to publish and file
any information required by any pro-
vision of this title If he pleads and
proves that he failed to publish and
file such Information In good faith,
in conformity with the instructions of
the Commission Issued under this title
regarding the filing of such Informa-
tion. 8uch a defense. If established.
shall be a bar to the action or pro-
ceeding, notwithstanding that (A) af-
ter such act or omission, such Inter-
pretation or opinion Is modified or
rescinded or Is determined by judlcial
authority to be Invalid or of no legal
effect, or (B) after publishing or filing
the description and annual reports,
such publication or flling is deter-
mined by judicial authority not to be
In conformity with the requirements
of this title.

FORCIBLY RESISTING THE
COMMISSION OR ITS
REPRESENTATIVES

Sec. 714. The provisions of sections
111 and 1114, title 18. United States
Code, shall apply to officers. agents.
and employees of the Commission in
the performance of their official
duties. Notwithstanding the provisions
of sections 111 and 1114 of title 18,
United States Code, whoever in viola-
tion of the provisions of section 1114
of such title kills a person while en-
gaged in or on account of the per-
formance of his official functions un7
der this Act shall be punished by im-
prisonment for any term of years or
for life. As amended)

SPECIAL STUDY BY SECRETARY
OF LABOR

Sec. 715. There shall be established
an Equal Employment Opportunity
Coordinating Council 4 hereinafter re-
ferred to in this section as the Coun-
cil composed of the Secretary of La-
bor, the Chairman of the Equal Em-
ployment Opportunity Commission,

tlue Attorney General, the Chairnan
of thle United States Civil Service
Commission, and the Chairman of the
United States Civil Rights Commis-
sion. or their respective delegates. The
Council shall have the responsibility
for d e v e l o p i n g and implement-
ing agreements. policies and practices
designed to maximize effort, promote
efficiency. and eliminate conflict,
comnpetition, duplication and incon-
sistency among the operations. func-
tions and jurisdictions of the various
dtepartnments, agencies and branches
of the Federal Government respon-
sible for the implementation and en-
forcement of equal employment op-
portunity legislation, orders. and pol-
icies. On or before July I of each
year. the Council shall transmit to
the President and to the Congress a
report of its activities, together with
-such recommendations for legislative
or administrative changes as it con-
cludes are desirable to further pro-
mote the purposes of this section. (As
amended )

EFFECTIVR DATE
Sec. 716. (a) This title shall become

effective one year after the date of
its enactment. (The effective date
thus is July 2, 1965.)

'bi Notwithstanding subsection (a),
sections of this title other than sec-
tions 703. 704, 706, and 707 shall be-
come effective immediately.

(c) The President shall, as soon as
feasible after the enactment of this
title, convene one or moie conferences
for the purpose of enabling the lead-
ers of groups whose members will be
affected by this title to become famil-
iar with the rights afforded and obli-
gations imposed by its provislons, and
for the purpose of making plans which
will result in the fair and effective
administration of this title when all of
its provisions become effective. The
President shall invite the participa-
tion In such conference or conferences
of (1) the members of the President's
Committee on Equal Employment Op-
portunity, (2) the members of the
Commission on Civil Rights, (3) rep-



resentatives of State and local agen-
cies engaged in furthering equal
employment opportunity, (4) repre-
sentatives of private agencies engaged
in furthering equal employment op-
portunity, and (5) representatives of
employers, labor organizations, and
employment agencies who wlU be
subject to this title.

NON DISCRIMINATION IN FEDERAL
GOVERNMENT EMPLOYMENT

See. 717. (a) All personnel actions
affecting employees or anplicants for
employment (except with regard to
aliens employed outside the limits of
the United States) in military de-
partments as defined in section 102
of title 5, United States Code in exec-
utive agencies (other than the Gen-
eral Accounting Office) as defined in
section 105 of title 5, United States
Code (including emplo)yees and ap-
plicants for employment whu are paid
from nonappropriated funds), in the
United States Postal Service and the
Postal Rate Commission. in those
units of the Government of the Dis-
trict of Columbia having positions
in the competitive service, and in
those units of the legisiative and ju-
dicial branches of the Federal Gov-
ernment having positions in the com-
petitive service, and in the Library of
Congress shall be made free from
any discrimination based on race.
color, religion, sex, or national origin.

(b Except as otherwise provided
in this subsection, the Civil Service
Commission shall have authority to
enforce the provisions of subsection
(a) through appropriate remedies, in-
cluding reinstatement or hiring of
employees with or without back pay,
as will effectuate the policies of this
section, and shall issue such rules,
regulations, orders and instructions
as it deems necessary and appropri-
ate to carry out its responsibilities
under this section. The Civil Service
Commission shall-

(1) be responsible for the annual
review and approval of a national
and regional equal employment oppor-

tunity plan which each department
and agency and each appropriate unit
referred to in subsection (a) of this
section shall submit in order to main-
tain an affirmative program of equal
employment opportunity for all such
employees and applicants for em-
ployment;

(2) be responsible for the review
and evaluation of the operation of
all agency equal employment oppor-
tunity programs, periodically obtain-
ing and publishing (on at least a
semi-annual basis) progress reports
from each such department. agency,
or unit; and

(3) consult with and solicit the
recommendations of interested indi-
viduals, groups, and organizations re-
lating to equal employment opportun-
ity.
The head of each such department,

agency, or unit shall comply with such
rules, regulations, orders, and instruc-
tions which shall include a provision
that an employee or applicant for
employment shall be notified of any
final action taken on any complant
of discrimination filed by him there-
under. The plan submitted by each
department, agency, and unit shall
include, but not be limited to-

(1) provision for the establishment
of training and education programs
designed to provide a maximum op-
portuinity for employees to advance
so as to perform at their highest
potential; and

(2) a description of the qualifica-
tions in terms of training and ex-
perience relating to equal employ-
ment opportunity for the principal
and operating officials of each such
department, agency, or unit respon-
sible for carrying out the equal em-
ployment opportunity program and
df the allocation of personnel and re-
sources proposed by such depart-
ment, agency, or unit to carry out its
equal employment opportunity pro-
gram.
With respect to employment in the

Library of Congress, authorities grant-



17

ed in this subsection to the Civil
Service Commission shall be exercised
by the Librarian of Congress.

(es Within thirty days of receipt of
notice of final action taken by a de-
partment, agency. or unit referred to
in subsection 717(aE. or by the Civil
Service Commission upon an appeal
from a decision or order of such
department. agenry. or unit on a com-
plaint of discrimination based on race.
color. religion. sex or national origir
brought pursuant to sub.section (a).
of this section. Executive Order 11478
or any suieceeding exectitive orders.
or after one hundred and eighty days
from the filing of the initial charge
with the department, agency. or unit
or with the Civil Service Commission
on appeal from a decision or order of
such department. agency, or unit un-
til such time as final action may be
taken by a department, agency, or
unit. an employee or applicant for
employment, if aggrieved by the
final disposition of his complaint. or
by the failure to take final action
on his eomplaint. may file' a civil
action as provided in section 706. in
which civil action the head of the de-
partment, agency, or unit, as appro-
priate. shall be the defendant.

(do' The provisions of section 706
(f) through (k). as applicable, shall
govern civil actions brought hereun-
der.

(e) Nothing contained in this Act
shall relieve any Government agency
or official of its or his primary re-
sponsibility to assure nondiscrimina-

tion in employment as required by the
Constitution and statuites or of its
or his responsibilities under Execu-
tive Order 11478 relating to equal em-
p)loyment opportunity in the Federal
Government. 'As amended)

SPECIAL PROVISION WITH
RESPECT TO DENIAL,

TERMINATION AND SUSPENSION
OF GOVERNMENT CONTRACTS
See 718. No Government contract.

or portion. thereof. with any employ-
er. shall be denied. withheld, termin-
ated, or suspended, by any agency or
officer of the United States under
any equal, employment opportunity
law or order, where such employer
has an affirmative action plan Iwhich
has previously been accepted by-.the
Government for the same facility
within the past twelve months with-
out first according such employer full
hearing and adjudication under the
provisions of. title 5, United States
Code. section 554. and the following
pertinent sections: Provided. That if
such employer has deviated substan-
tially from such previously agreed
to affirmative action plan. this sec-
tion shall not apply: Provided fur-
ther. That for the purposes of this
section an affirmative action plan
shall be deemed to have been ac-
cepted by the Government at the
time the appropriate compliance
agency has accepted such plan unless
within forty-five days thereafter the
Office of Federal Contract Compli-
ance has disapproved such plan. (As
added)

GPO ';,II 041



TITIE VII - PROCEDURE CHART

Time limitations for filing a charge in
a state with Approved Deferral Agency*

If filed with California n C||If filed with EEOC first, 15EOC|
first, agency has 60 days to must defer to state agency for
resolvre Absent resolution., 60 days, Absent resolution,,
charge goes to -EEtOC charge is returned to EECOC.

EEOC Jurisdiction

Charge must be filed within 300 days of occurrence
or knowledge of occurrence of alleged discrimina-
tion. Hence charge must be filed with state apcy
within 2140 days to allow for 60 day deferral period,

Respondent should be notified of charge within 10 days of filing

EEOC investigation

EEOC Review of Report

Determination to Determination to prosecute charge
disrmiss charge _

EEOC determination -Time limit 120 days

Finding of no Finding of reasonable cause
cause-- Charge
dismissed Conciliation efforts unsuccessful

Suit filed byV______
aggrieved indi- S7uit filed b EEC Suit filed by Attorney Gen
vidual

Individual may sue
within 90 days 1

Federal District Court

*California FEPOis an approved deferral agency. Filing of a charge may
occur simultaneously with filing of a grievance under a Memorandum of
Understanding or contract and a suit under other laws (e.g., Civil Rights
Act of 1866) which protect against discrimination.
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THIE CALIFORNIA FAIR EMPLOYMENT PRACTICE ACT

The act was originally passed in 1959 as Part 4.5 of the Calif-

ornia Labor Code. It was enacted 14 years after the first state

FEP law was passed in New York. The law was subsequently amended

to its present form.

I. COVERAGE

The following groups or individuals are covered:

1. Employers

Any person or organization "regularly employing five
or more persons, or any person acting as an agent of
an employer, directly or indirectly; the state or any
political or civil subdivision thereof and cities."

2. Labor Organizations

Any organization which is formed and exists "for the
purpose... of collective bargaining or of dealing with
employers concerning grievances, terms or conditions of
employment, or of other mutual aid or protection."

3. Employment Agencies

"Any person undertaking for compensation to procure em-
ployees or opportunities to work" (this provision is
more limited than Title VII which defines employment
agencies as persons regularly procuring employees for
employers with or without compensation).

In addition, the Division of Fair Employment Practices, the

administrative a^gency, may engage in affirmative action with employers,

labor organizations and employment agencies. The term "affirmative

action" applies to "any educational activity for the purpose of
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securing greater employment opportunities for members of racial,

religious, or nationality minority groups and any promotional

activity designed to secure greater employment opportunities for the

members of such groups on a voluntary basis." Furthermore, "every

contractor performing a public works contract in excess of two

hundred thousand dollars ($200,000) awarded by the state... shall

submit to the commission [State Fair Employment Practice Commission]

an equal employment opportunity program for approval and certifica-

tion by the commission."

Exemptions from Coverage:

Certain organizations are exempted from coverage: social clubs,

fraternal, charitable, educational or religious associations or

corporations not organized for private profit.

II. DISCRIMINATION PROHIBITIONS

The Fair Employment Practice Act (FEPA) prohibits employment dis-

crimination based on race, religious creed, color, national origin,

ancestry, age, physical handicap, medical condition, or sex. The

prohibition applies to all aspects of employment such as hiring,

promotions, wage rates, transfers, etc.

Section 1420 provides that it is unlawful (unless based on a bona fide

occupational qualification or applicable security regulations):
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For an employer to refuse to hire or employ an individual
or refuse to select him/her for a training program leading
to employment, or to bar or discharge such person from
employment, or from a training program leading to
employment, or to discriminate against such person in
compensation or in terms, conditions or privileges of
employment because of his/her race, religious creed,
color, national origin, ancestry, physical handicap,
medical condition or sex.

For a labor organization to exclude, expel, or restrict a
person from membership, or to provide only second-class or
segregated membership, or to discriminate against a person in
the election of officers or selection of staff, or to discrimi-
nate in any way against any of its members or against any
employer based on race, religious creed, color, national origin,
ancestry, physical handicap, medical condition or sex.

For any person to discriminate against a person in selection
for apprenticeship training program based upon race, religious
creed, color, national origin, ancestry, physical handicap,
medical condition or sex.

For an employer or employment agency to print or circulate any
publication, or to make any non-job-related inquiry (verbal or
through an application form), which expresses any limitation
specification, or discrimination as to race, religious creed,
etc., or any intent to make such limitations.

For an employer, labor organization or employment agency to
discharge, expel or otherwise diseriminate against any person
because he has filed a complaint, testified or assisted in any
proceedings under the Act, or because he has opposed any practices
forbidden under the Act.

Under Section 1420.1 it is also an unlawful employment practice "to

refuse to hire or employ, or to discharge, dismiss, reduce, suspend,

or demote, any individual between the ages of 40 and 64 solely on

the ground of age, except in cases in which the law compels or

provides for such action." Exceptions: a bfoq; promotions within

existing staff or hiring or promoting on the basis of experience

and training or rehiring on the basis of seniority and prior service
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and hiring under established recruiting programs from high schools,

colleges, universities or trade schools are not, in and of themselves,

unlawful. This section does not limit an employer, employment agency

or labor union from selecting or referring the better qualified

person. The burden of proving a violation is upon the claimant.

The inclusion of "medical condition" as a prohibited basis for

discrimination resulted from the passage of Assembly Bill 1194, on

March 18, 1975, due to concerns over employment discrimination

against persons who are cancer victims. "Medical condition" here

is defined as "any health impairment related to or associated with

a diagnosis of cancer for which a person has been rehabilitated

or cured, based on competent medical evidence."

III. POLICY-MAKING AND ADMINISTRATIVE AGENCIES

The Fair Employment Practice Act established a Division of Fair

Employment Practices, and within it the State Fair Employment

Practice Commission.

The duties and responsibilities of these two bodies are

ill-defined in the law. The Act's ambiguous draftsmanship

results in some confusion over the operational roles and inter-

face between the two.

The Division of Fair Employment Practices is composed of civil

service employees who perform the day to day administrative and

enforcement activities. It is the support and operational unit

for the implementation of fair employment policy.
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The FEP Commission is composed of seven members appointed by

the Governor. The Commission is the policy-making body under the

FEPA. It formulates policies to effectuate the purposes of the

Act and "makes recommendations to agencies and officers of the

state and local governments in aid of such policies and purposes".

Among the functions, powers, and duties of the Commission:

to obtain, upon request, and utilize the services of all
governmental departments and agencies;
to adopt, amend, and rescind suitable rules and regulations
to carry out the provisions of the FEP Act;

to receive, investigate and decide complaints alleging
discrimination in employment because of race, religious
creed, color, national origin, ancestry, age, physical handi-
cap, medical condition, or sex;

to hold hearings, subpoena witnesses, administer oaths, and
require the production of books and papers relating to any
matter under investigation;

to create advisory agencies and conciliation councils that
aid in implementation of this Act.

to investigate, approve and certify equal employment opportunity
programs proposed by contractors;

to submit annually to the Governor and biennially to the
Legislature a written report of its activities and recommenda-
tions.

The law also provides that the Commission may assist communities

and their members in resolving disputes or problems involving dis-

criminatory practices. This assistance is limited to conference,

conciliation, and persuasion.

The FEPC is also empowered to initiate investigations and proceedings.
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IV. COMPLAINT PROCEDURE AND ENFORCEMENT

The State FEPA provides for correction of discriminatory practices

through a complaint procedure. The FEPC has the authority to

investigate violations and take remedial actions upon receipt of a

complaint by an alleged victim of discrimination.

The law provides that "any person (or groups) claiming to be

aggrieved by an alleged unlawful employment practice may file

with the commission a verified complaint in writing". The complaint

names the accused person or organization and states the particulars

of the violation. The law also provides that the Attorney General

may file a complaint in like manner. However, "No complaint may

be filed after the expiration of one year from the date upon which

the alleged unlawful employment practice or refusal to cooperate

occurred; except that this period may be extended for not to

exceed 90 days following the expiration of that year, if a

person allegedly aggrieved...first obtained knowledge of the facts

of the alleged unlawful employment practice after the expiration

of one year from the date of occurrence".

The Commission serves the complaint upon the employer within 45

days of its receipt, and it must notify the employer that he is

under investigation. If there has been a violation, the Conmission

issues a cease-and-desist order, and it may also order the employer

to take such remedial actions as "hiring, reinstatement or up-

grading of employees, with or without back pay, or restoration to

membership in any respondent labor organization."
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If the Commission finds there has been no violation, it will

notify all parties concerned and the case is closed.

Every decision or final order of the FEPC is subject to judicial

review.

If there is evidenlce (following the Commission's decision) that

remedial action has not or will not be taken, the Commission may

bring action in State Superior Court.

V. RELATIONSHIP TO TITLE VII

When a Title VII complaint is filed, it is required that it be

deferred to a state approved FEP agency for 60 days. The Calif-

ornia FEPC is such an agency, and is known as a "706 agency" --

Section 706 of Title VII sets forth the deferral procedure.

If, after 60 days, the matter is not satisfactorily resolved, the

complaint goes to the EEOC.

It should be understood, however, that the FEP Act stands on its

own. A party still has the option of filing under the state law

rather than under Title VII when either law is applicable.

VI. FEP GUIDELINES

The FEPC has issued guidelines to aid employers and others in

complying with the Act's discrimination prohibitions.
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These guidelines include:

. Lawful and Unlawful Pre-Employment Inquiries

Fair Employment Checklist

Guide for Promoting Equal Job Opportunity

* Guidelines for Testing and Selecting Minority Job Applicants

* Guidelines for Evaluating Job Applicants with Police Records.

For copies of these guidelines contact:

The Fair Employment Practice' Commission
State and Northern California Office: 455 Golden Gate Avenue

Southern California Office:

District Offices:

P.O. Box 603
San Francisco, CA 94101
322 West First Street
Los Angeles, CA 90012

2550 Miariposa Street
Fresno, CA 93721

1350 Front Street
San Diego, CA 92101

926 J Street
Sacramento, CA 95814

303 W. Third Street
San Bernardino, CA 92401
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FAIR EMPLOYMENT

PRACTICE ACT
(Chapter 121, Part 4.5, Division 2, Labor Code)
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The People of the State of California have created a State Commission
on Fair Employment Practices designed to prevent and eliminate
practices of discrimination in employment and otherwise against
persons becatuse of race, religious creed, color, national origin,
ancestry, or sex.

SECTION 1. Part 4.5 (commencing with Section 1410) is added to
Division 2 of the Labor Code, to read:

PART 4.5. FAIR EMPLOYMENT PRACTICES
1410. This part may be referred to as the "California Fair Em-

ployment Practice Act. "
1411. It is hereby declared as the public policy of this state that

it is necessary to protect and safeguard the right and opportunity of
all persons to seek, obtain, and hold employment without discrimination
or abridgement on account of race, religious creed, color, national
origin, ancestry, physical handicap, medical condition, or sex.

It is recognized that the practice of denying employment opportunity
and discriminating in the terms of employment for such reasons
foments domestic strife and unrest, deprives the state of the fullest
utilization of its capacities for development and advance, and sub-
stantially and adversely affects the interests of employees, employers,
and the public in general.
This part shall be deemed an exercise of the police power of the state

for the protection of the public welfare, prosperity, health, and peace
of the people of the State of California.

1412. The opportunity to seek, obtain and hold employment without
discrimination because of race, religious creed, color, national origin,
ancestry, physical handicap, medical condition, or sex is hereby recog-
nized as and declared to be a civil right.

1413. As used in this part:
(a) "Person " includes one or more individuals, partnerships, as-

sociations or corporations, legal representatives, trustees, trustees in
bankruptcy, or receivers.

(b) "Employment agency" includes any person undertaking for
compensation to procure employees or opportunities to work.

(c) "Labor organization'" includes any organization which exists
and is constituted for the purpose, in whole or in part, of collective
bargaining or of dealing with employers concerning grievances, terms
or conditions of employment, or of other mutual aid or protection.

(d) " Employer, " except as hereinafter provided, includes any
person regularly employing five or more persons, or any person acting
as an agent of an employer, directly or indirectly; the state or any
political or civil subdivision thereof and cities.
"Employer" does not include a social club, fraternal, charitable,

educational or religious association or corporation not organized for
private profit.
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(e) "Employee" does not include any individual employed by his
parents, spouse, or child, or any individual employed under a special
license in a nonprofit sheltered workshop or rehabilitation facility.

(f) "Commission," unless a different meaning clearly appears from
the context, means the State Fair Employment Practice Commission
created by this part.

(g) "Affirmative actions" means any educational activity for the
purpose of securing greater employment opportunities for members
of racial, religious, or nationality minority groups and any promotional
activity designed to secure greater employment opportunities for the
members of such groups on a voluntary basis.

(h) "Physical handicap" includes impairment of sight, hearing, or
speech, or impairment of physical ability because of amputation or
loss of function or coordination, or any other health impairment which
requires special education or related services.

(i) "Medical condition" means any health impairment related to
or associated with a diagnosis of cancer, for which a person has been
rehabilitated or cured, based on competent medical evidence.

1414. There is in the Division of Fair Employment Practices the
State Fair Employment Practice Commission. Such commission shall
consist of seven members, to be known as commissioners, who shall be
appointed by the Governor, by and with the advice and consent of the
Senate, and one of whom shall be designated as chairman by the Gov-
ernor. The term of office of each member of the commission shall be for
four years; provided, however, that of the commissioners first ap-
pointed two shall be appointed for a term of one year, one for a term
of two years, one for a term of three years, and one for a term of four
yea rs. The term of office of each member of the commission appointed
pursuant to the 1963 amendments to this section shall also be for four
years; provided, however, that of the two commissioners first appointed
pursuant to the said amendments, one shall be appointed for a term
which shall expire September 18, 1966, and one for a term which shall
expire September 18, 1967.

1415. Any member chosen to fill a vacancy occurring otherwise than
by expiration of terms shall be appointed for the unexpired term of the
member whom he is to succeed. Three members of the commission shall
constitute a quorum for the purpose of conducting the business thereof.
The Governor shall also appoint a Chief of the Division of Fair Em-

ployment Practices, who shall be the principal executive officer of the
commission.

1415.5. Proceedings conducted pursuant to this part are within the
meaning of Section 11126 of the Government Code and the commission
may conduct executive sessions subject to the provisions of Article 9
(commencing with Section 11120), of Chapter 1 of Part 1 of Division
3 of Title 2 of the Government Code.

1416. Each member of the commission shall serve without com-
pensation but shall receive fifty dollars ($50) for each day actually
spent in the performance of his duties under this part and shall also
be entitled to his expenses actually and necessarily incurred by him in
the performance of his duties.

1417. Any member of the commission may be removed by the Gov-
ernor for inefficiency, for neglect of duty, misconduct or malfeasance
in office, after being -given a written statement of the charges and an
opportunity to be heard thereon.
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1418. The commission shall formulate policies to effectuate the pur-
poses of this part and inay make recommiiendations to agencies and
officers of the state and local governments in aid of such policies and
purposes.

1419. The commission shall hlave the following functions, powers
and duties:

(a) To establish and maintain a principal office and such other
offices within the state as the Legislature authorizes.

(b) To meet and function at any place within the state.
(c) To appoint an attorney, and such clerks anid other employees

as it may deem necessary, fix their compensation within the limitations
provided by law, and prescribe their duties.

(d) To obtain upon request and utilize the services of all govern-
mental departments and agencies.

(e) To adopt, promulgate, amend, and rescind suitable rules and
regulations to carry out the provisions of this part.

(f) To receive, investigate and pass upon complaints alleging dis-
criminationl in employment because of race, religious creed, color,
national origin, ancestry, physical handicap, medical condition, or sex.

(g) To hold hearings, subpoena witnesses, compel their attendance,
administer oaths, examine any person under oath and, in connection
therewith, to require the production of any books or papers relating to
any matter under investigation or in question before the commission.

(h) To create such advisory agencies and conciliation councils, local
or otherwise, as in its judgment will aid in effectuating the purposes
of this part, and may empower them to study the problems of dis-
crimination in all or specific fields of human relationships or in specific
instances of discrimination because of race, religious creed, color, na-
tional origii, ancestry, physical handicap, medical condition or sex,
and to foster through community effort or otherwise good will, coopera-
tioII, and coniciliation amoiig the groups and elements of the population
of the state aniid to make recommendations to the commission for the
developmenit of policies and procedures in general. Such advisory
ageIicies and conciliation councils shall be composed of representative
citizens, serving without pay.

(i) To issue such publications and such results of investigations and
research as in its judgment will tend to promote good will and minimize
or eliminate discrimination because of race, religious creed, color, na-
tional origin, ancestry, physical handicap, medical condition, or sex.

(j) To investigate, approve, and certify equal employment opportu-
ility programs proposed by a contractor to be engaged in pursuant to
subdivision (b) of Section 1431, and to fix and collect such fees as are
necessary for the cost of the investigation, approval or certification.
The fees collected shall be paid into the General Fund of the State
Treasury.

(k) To render annually to the Governor and biennially to the Legis-
lature a written report of its activities and of its recommendations.

1419.5. The commission is empowered to prevent discrimination in
housinfr as provided in Part 5 (commencing with Section 35700) of
Division 24 of the Health and Safety Code.

1419.7. The commission may also provide assistance to communities
and persons therein in resolving disputes, disagreements, or difficulties
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relating to discriminatory practices based on race, religious creed, color,
national origin, or ancestry which impair the rights of persons in such
communities under the Constitution or laws of the United States or of
this state. The services of the commission may be made available in
cases of such disputes, disagreements, or difficulties only when, in its
judgment, peaceful relations among the citizens of the community in-
volved are threatened thereby. The commission's services are to be made
available only upon the request of an appropriate state or local public
body, or upon the request of any person directly affected by any such
dispute, disagreement, or difficulty.
The assistance of the commission pursuant to this section shall be

limited to endeavors at conference, conciliation, and persuasion.
1419.9. (a) The commission shall, whenever possible, in performing

its functions, seek and utilize the cooperation of appropriate state or
local, public, or private agencies, and may cooperate in such endeavors
with the Federal Community Relations Service.

(b) The Legislature recognizes that the avoidance of discriminatory
practices in the employment of disabled persons is most effectively
achieved through the ongoing efforts of state agencies involved in the
vocational rehabilitation and job placement of the disabled. The com-
mission may utilize the efforts and experience of the Department of
Rehabilitation in the development of job opportunities for the disabled
by requesting the Department of Rehabilitation to foster goodwill and
to conciliate on employment policies with employers who, in the judg-
ment of the commission, have employment practices or policies that
discriminate against disabled persons. Nothing contained in this para-
graph shall be construed to transfer any of the functions. powers, or
duties from the commission to the Department of Rehabilitation.

(c) The activities of all commissioners and employees of the com-
mission in providing conciliation assistance shall be conducted in con-
fidence and without publicity, and the commission shall hold con-
fidential any information acquired in the regular performance of its
duties upon the understanding that it would be so held. No commis-
sioner or employee of the commission shall engage in the performance
of investigative or prosecuting functions of any department or agency
in any litigation arising out of a dispute in which he acted on behalf
of the commission. Any commissioner or other employee of the com-
mission, who makes public in any manner wvhatever any information in
violation of this subdivision, is guilty of a misdemeanor and, if a mem-
ber of the state civil service,. ,shall be subject to disciplinary action
under the State Civil Service Act.

1420. It shall be an unlawful employment practice, unless based
upon a bona fide occupational qualification, or, except where based upon
applicable security regulations established by the United States or the
State of California:

(a) For an employer, because of the race, religious creed, color. na-
tional origin, ancestry, physical handicap, medical condition, or sex of
any person, to refuse to hire or employ him or to refuse to select him
for a training program leading to employment, or to bar or to dis-
charge such person from employment or from a training program
leading to employment, or to discriminate against such person in com-
pensation or in terms, conditions or privileges of employment.
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Nothing in this part shall prohibit an employer from refusing to hire
or discharging a physically handicapped employee, or subject an em-
ployer to any legal liability resuilting from the refusal to employ or the
discharge of a physically handicapped employee, where the employee,
because of his physical handicap, is unable to perform his duties, or he
cannot perform such duties in a manner which would not endanger his
health or safety or the health and safety of others.

(b) For a labor organization, because of the race, religious creed,
color, niational origin, ancestry, physical handicap, medical condition,
or sex of any person, to exclude, expel, or restrict from its membership
such person, or to provide only second-class or segregated membership
or to discriminate against any person because of the race, religious
creed, color, national origin, ancestry, physical handicap, medical condi-
tion, or sex of such person in the election of officers of the labor organi-
zation or in the selection of the labor organization's staff or to discrimi-
nate in any way against any of its-members or against any employer or
against any person employed by an employer.

(c) For any person to discriminate against any person in the selec-
tion or training of that person in any apprenticeship training program
or any other training program leading to employment because of the
race, religious creed, color, national origin, ancestry, physical handi-
cap. medical condition, or sex of the person discriminated against.

(d) For any employer or employment agency, unless specifically
acting in accordance with federal equal employment opportunity
guidelines and regulations approved by the commission, to print or
circulate or cause to be printed or circulated any publication, or to make
any non-job-related inquiry, either verbal or through use of an applica-
tion form, which expresses, directly or indirectly, any limitation, specifi-
cation, or discrimination as to race, religious creed, color, national origin,
ancestry, physical handicap, medical condition, or sex, or any intent to
make any such limitation, specification or discrimination. Nothing in
this subdivision shall prohibit any employer from making, in connection
with prospective employment, an inquiry as to, or a request for in-
formation regarding, the physical fitness of applicants if that inquiry
or request for information is directly related and pertinent to the
position the applicant is applving for.

(e) For any employer, labor organization or employment agency to
discharge, expel or otherwise discriminate against any person because
he has opposed any practices forbidden under this act or because he has
filed a complaint, testified or assisted in any proceeding under this
part.

(f) For any person to aid, abet, incite, compel, or coerce the doing
of any of the acts forbidden under this part, or to attempt to do so.

1420.1. (a) It is an unlawful employment practice for an employer
to refuse to hire or employ, or to discharge, dismiss, reduce, suspend,
or demote, any individual between the ages of 40 and 64 solely on the
ground of age, except in cases where the law compels or provides for
such action. This section shall not be construed to make unlawful the
rejection or termination of employment where the individual applicant
or employee failed to meet bona fide requirements for the job or posi-
tion sought or held, or to affect bona fide retirement or pension pro-
grams; nor shall this section preclude such physical and medical exam-
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inations of applicants and employees as an employer may make or
have made to determine fitness for the job or position sought or held.

Promotions within the existing staff, hiring or promotion on the basis
of experience and training, rehiring on the basis of seniority and prior
service with the employer, or hiring under an established recruiting
program from high schools, colleges, universities, and trade schools
shall not, in and of themselves, constitute a violation of this section.

(b) This section shall not limit the riglht of an employer, employ-
ment agency, or labor union to select or refer the better qualified
person from among all applicants for a job. The burden of proving a
violation of this section shall be upon the person or persons claiming
that the violation occurred.

(c) The age limitations of the apprenticeship programs in which the
state participates shall not be deemed to violate this section.

1420.5. The Division of Fair Employment Practices shall maintain
liaison with the human relations commissions of cities, counties, and
any city and county, and shall provide any information not designated
by law as confidential to such commissions on request.

1421. The commission is empowered to prevent unlawful employ-
ment practices. When it shall appear to it that an unlawful employ-
ment practice may have been committed, the chairman of the commis-
sion shall designate one of the commissioners to make, with the assist-
ance of the commission's staff, prompt investigation in connection
therewith. If such commissioner determines after such investigation
that further action is warranted, he shall immediately endeavor to
eliminate the unlawful employment practice complained of by confer-
ence, conciliation and persuasion. The members of the commission and
its staff shall not disclose what has transpired in the course of such
endeavors.

Every member of the commission or its staff who discloses informa-
tion in violation of the requirements of this section is guilty of a mis-
demeanor. Such disclosure by an employee subject to civil service shall
be cause for disciplinary action under the State Civil Service Act.

1421.1. When contacted by the commission or its staff, employers,
unions or employment agencies shall be informed whether a particular
discussion, or portion thereof, constitutes either: (a) endeavors at con-
ference, conciliation and persuasion which may not be disclosed by
the commission or received in evidence in any formal hearing or court
action; or (b) investigative processes, which are not so protected.

1422. Any person claiming to be aggrieved by an alleged unlawful
employment practice may file with the commission a verified complaint
in writing which shall state the name and address of the person, em-
ployer, labor organization or employment a9gency alleged to have com-
mitted the unlawful employment practice complained of and which
shall set forth the particulars thereof and contain such other informa-
tion as may be required by the commission. The Attorney General may,
in like manner, make, sign and file such complaint. Any employer whose
employees, or some of them, refuse or threaten to refuse to cooperate
with the provisions of this part may file with the commission a verified
complaiint asking for assistance by conciliation or other remedial action.
No complaint may be filed after the expiration of one year from the

date upon which the alleged unlawful employment practice or refusal
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to cooperate occurred; except that this period may be extended for not
to exceed 90 days following the expiration of that year, if a person
allegedly aggrieved by an unlawful employment practice first obtained
knowledge of the facts of the alleged unlawful employment practice
after the expiration of one year from the date of their occurrence.

Complaints alleging a violation of subdivision (c) of Section 1420
of this code shall be filed as provided in Section 3096 of this code.

1422.1. The commissionl shall cause any verified complaint filed
under the provisions of this part to be served, either personally or by
certified mail with return receipt requested, upon the person, employer,
labor organization, or employment agency alleged to have committed
the unlawful employment practice complained of. Service shall be made
at the time of initial contact with said person, employer, labor organi-
zation, or employment agency or the agents thereof, or within 45 days,
whichever first occurs.

1422.2. (a) The commission shall notify in writing a person, em-
ployer, labor organization, or employment agency, or the agents thereof,
that they are being investigated under Section 1421, either at the time
of initial contact or within 45 days, whichever first occurs.

(b) After a verified complaint has been filed under Section 1422 or
a Section 1421 investigation has been commenced, and the preliminary
investigation thereof has been carried out, or a 45-day period has
elapsed from the filing of the verified complaint or the commencement
of the Section 1421 investigation, if the preliminary investigation has
not then been completed, an appropriate superior court may, upon
motion of the respondent or party under investigation, order the com-
mission to give to the respondent or party under investigation, within
a specified time, a copy of any book, document, or paper, or any entries
therein, in the possession or under the control of the commission, con-
taining evidence relating to the merits of the verified complaint or the
Section 1421 investigation, or to a defense thereto. The commission
shall comply with such an order.

1423. After the filing of any complaint alleging facts sufficient to
constitute a violation of any of the provisions of Section 1420, an in-
vestigation shall be made as provided in Section 1421 and, where war-
ranted by the evidence, an attempt to eliminate such practice shall be
made as provided in Section 1421, unless such attempt has previously
been made.

In case of failure to eliminate such practice, or in advance thereof
if in the judgment of the commissioner making the investigation, cir-
cumstances warrant, the latter shall cause to be issued and served in
the name of the commission, a written accusation, together with a
copy of such complaint, as the same may have been amended, requiring
the person, employer, labor organization or employment agency named
in such accusation, hereinafter referred to as "respondent," to answer
the charges of such accusation at a hearing.

1424. The written accusation, hearings, and all matters pertaining
thereto shall be in accordance with the Administrative Procedure Act,
Chapter 5 (commencing with Section 11500) of Part 1, Division 3,
Title 2 of the Government Code, and the commission shall have all the
powers granted therein.

1425. The case in support of the accusationl shall be presented before
the commission by one of its attorneys or agents, and the commissioner
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who shall have previously made the investigation and caused the notice
to be issued shall not participate in the hearings except as a witness
and shall not give his opinion of the merits of the case nor shall he
participate in the deliberations of the commission in such case; and the
aforesaid endeavors at conciliation shall not be received in evidence.

1426. If the commission finds that a respondent has engaged in any
unlawful employment practice as defined in this part, the commission
shall state its findings of fact and shall issue and cause to be served
on such respondent an order requiring such respondent to cease and
desist from such unlawful employment practice and to take such action,
including (but not limited to) hiring, reinstatement or upgrading of
employees, with or without back pay, or restoration to membership in
any respondent labor organization, as, in the judgment of the commis-
sion, will effectuate the purposes of this part, and including a require-
ment for report of the manner of compliance. If the commission finds
that a respondent has not engaged in any such unlawful employment
practice, the commission shall state its findings of fact and shall issue
and cause to be served on the complainant an order dismissing the said
accusation as to such respondent. A copy of its order shall be deliyered
in all cases to the Attorney General, and such other public officers as
the commission deems proper.
Any order issued by the commission shall have printed on its face

references to the provisions of the Administrative Procedure Act which
prescribe the rights of appeal of any party to the proceeding to whose
position the order is adverse.

1426.5. If, at any time during the proceedings described in this
part, after a complaint has been served on a respondent, the complaint
is withdrawn by the complainant or dismissed by the commission, or
an investigation is terminated or closed by the commission, notice of
this fact shall be given to the respondent and the complainant without
undue delay.

1427. The commission shall establish rules of practice not incom-
sistent with law to govern the foregoing procedure and its own actions
thereunder.

1428. Every final order or decision of the commission is subject to
judicial review in accordance with law.

1429. Whenever the commission believes, on the basis of evidence
presented to it, that any person is violating or is about to violate any
final order or decision issued by it pursuant to this part, the commis-
sion may bring an action in the Superior Court of the State of Cali-
fornia against such person to enjoin him from continuing the violation
or engaging therein or in doing anything in furtherance thereof. In
such action an order or judgment may be entered awarding such tem-
porary restraining order or such preliminary or final injunction as
may be proper.

1430. Any person who shall willfully resist, prevent, impede or in-
terfere with any member of the commission or any of its agents or
agencies in the performance of duties pursuant to this part, or who
shall in any manner willfully violate an order of the commission, shall
be guilty of a misdemeanor, punishable by imprisonment in a county
jail, not exceeding six (6) months, or by a fine not exceeding five
hundred dollars ($500), or both.
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1431. (a) The Division of Fair Employment Practices may engage
ill affirmative actions witht employers, employment agencies, and labor
organiizations in furtherance of the piurposes of this part as expressed
iii Section 1411.

(b) Every contractor performingr ai public work contract in excess
of two lhundred thousand dollars ($200,000) awarded by the state
under Chapter 3 (commencinig with Section 14250) of Part 5 of
Divisioii 3 of Title 2 of the Governmeiit Code or Chapter 14 (com-
mencing with Section 25200) of Divisioni 18 of the Education Code
shall suibmit to the commissioil ani equal employment opportunity
program for approval anlid certification bv the commission. Every such
contractor whose program is approved and certified by the commission
shall immediately effectuate it.

1432. The provisions of this part shall be construed liberally for
the accomplishment of the purposes thereof. Nothingr contained in
this part shall be deemed to repeal any of the provisions of the Civil
Rights Law or of any other law of this state relating to discrimination
because of race, religious creed, color, national origin, aincestry, physi-
call handicap, medical condition, or sex.

Nothing contained in this part shall be deemed to repeal or affect
the provisions of any ordinance relating to suich discrimination in
effect in any city, city and county, or county at the time this part
becomes effective, insofar as proceedings theretofore commenced under
sucli ordinance or ordinances remain pending and undetermined. The
respective administrative bodies then vested with the power and au-
thority to enforce such ordinance or ordinances shall continue to have
such power and authority, with no ouster or impairment of jurisdic-
tion, until such pending proceedings are completed, but in no event
beyond one year after the effective date of this part.

Nothing contained in this part relating to discrimination on ac-
counlt of sex or medical conditioni shall be deemed to affect the operation
of the terms or conditions of any bona fide retirement, pension, em-
ployee benefit, or iinsurance plan, provided such terms or conditions
are in accordanice with eustomary and reasonable or actuarially sound
uniderwriting(v practices.

1432.5. Nothing in this part shall be construed to require an em-
ployer to alter his premises to accommodate employees who have a
physical handicap, as defined in Section 1413, beyond safety require-
ments applicable to other employees.

1433. If any clause, sentence, paragraph, or part of this part or
the application thereof to any persoii or circumstance, shall, for any
reasoin, be adjudged by a court of competent jurisdiction to be invalid,
such judgment shall not affect, impair, or invalidate the remainder
of this lpart anid the application thereof to other persons or circum-
staiices, but shall be confined in its operation to the clause, sentence,
para(graplh, or part thereof directly inivolved in the controversy in
which such judgment shall have beeni rendered and to the person or
circumstances involved.

(11)



TAB F

AGE DISCRIMINATION IN EMPLOYMENT ACT OF 1967

(Full Text in Appendix Under This Tab)

I. BACKGROUND

The Age Discrimination in Employment Act of 1967 (ADEA) was a

result of a growing concern in the 1960s about the employment

problems of middle-aged workers, generally between 40 and 60 years

old. By 1964, 19 states and Puerto Rico had passed laws to prohibit

discriminatory age discrimination. In 1964, Executive Order 11141

declared it to be a public policy that there should be no age

discrimination by federal government contractors, but the order

included no enforcement procedures.

In drafting the Civil Rights Act of 1964, Congress added the

following provision:

The Secretary of Labor shall make a full and complete study
of the factors which might tend to result in discrimination
in employment because of age and of the consequences of such
discrimination on the economy and individuals affected.

The provision also called for a full report of the Secretary's

findings, including recommendations for any legislation to prevent

age discrimination in employment. The report, submitted on

June 30, 1965, recommended comprehensive federal legislation wlhich

would eliminate arbitrary age discrimination and promote the

employment of older workers.
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A bill to prolhibit agc discriminiation in cmploymcnit was initroduccd

in Congress in January 1967 and enacted on December 15, 1967. It

became effective on June 12, 1968, and was amended in 1974.

II. BASIC PROVISIONS

A. Purpose

The ADEA forbids employment discrimination against persons

between 40 and 65 years of age. It's stated purpose is "to

promote the employment of older workers based on ability

rather than age, to prohibit arbitrary age discrimination in

employment, and to help employers and employees to find ways

of meeting problems arising from the impact of age on

employment."

B. Cover

Labor force data from the U.S. Bureau of Labor Statistics

indicate that approximately 37 million persons, or 40 per-

cent of the 91 million persons 16 years of age and older

who were in the civilian labor force in September 1974,

were in the 40-65 age bracket. As originally enacted, the

ADEA did not cover the public sector. However, the Fair

Labor Standards amendments, effective May 1, 1974, broadened

the scope of the law to include federal, state and local

government employees. Elected officials, their policymaking

appointees, and certain immediate advisors are not covered by

the Act, but employees subject to the civil service laws of

the states or their political subdivisions are included.
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The age discrimination standards for federal employees are adminis-

tered by the U.S. Civil Service Commission. The Wage and Hour

Division administers the ADEA in private and state and local

government employment.

SCOPE OF COVERAGE

Private employers who have 20 or more employees for each working
day in each of 20 or more calendar weeks in the current or
preceding calendar year.

Public employers (federal, state or local government units)
regardless of the number of employees in the employing unit.

Public and private employment agencies serving covered employers.
The Department of Labor has taken the position that employment
agencies are subject to the ADEA, regardless of size, if they
regularly procure employees for at least one covered employer.
The Department also contends that employment agencies are
prohibited from discriminatory recruiting for their own employ-
ment needs, even though they have fewer employees than required
for a covered employer (20).

Labor organizations with 25 or more members, or which refer
applicants for employment to covered employers, or which rep-
resent the employees of employers covered by the Act.

C. Prohibitions of the Act

1. Employers

It is unlawful for an employer to:

fail or refuse to hire, discharge, or otherwise
discriminate against any individual with respect
to his compensation, terms, conditions or privileges
of employment because of age

limit, segregate or classify workers in any way which
would deprive or tend to deprive any individual of
job opportunities or otherwise adversely affect his
or her status as an employee because of age

reduce the wage rate of any worker in order to comply
with the Act.



F-4

2. Employinent Agencics

It is unlawful for an employment agency to:

fail or refuse to refer for employment, or in any other
way discriminate against anyone due to age

classify or refer anyone for employment on the basis
of age.

3. Labor Organizations

It is unlawful for a labor organization to:

exclude or expel from its membership, or otherwise
discriminate against, any individual because of age

limit, segregate, or classify its membership, or to
classify or fail or refuse to refer for employment,
any individual in any way which would deprive the
individual of job opportunities, limit job oppor-
tunities, or otherwise affect his or her status as
an employee or job applicant because of the individual's
age

cause or attempt to cause an employer to discriminate
against an individual because of age.

4. Classified Ads

Employers, employment agencies, and labor organizations
under the Act's jurisdiction are not permitted to use
printed or published notices or advertisements relating
to employment which indicate any preference, limita-
tions specification or discrimination based on age.

D. Exceptions to the Act

Jobs are exempt from the Act's application in the following

instances:

where age is a bona fide occupational qualification
(bfoq) reasonably necessary to the normal operation
of a particular business

where a differentiation is based on reasonable factors
other than age
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wlherc a diffcrcnitiationi is bascd oni the tcrins of a
bona fide seniority system or any bona fide employee
benefit plan such as a retirement, pension or insurance
plan, which is not a pretext to evade the purposes of
the Act. hiowever, no employee benefit plan can be
used as excuse for not hiring an individual

where an individual is discharged or otherwise
disciplined for good cause

where an individual is an apprentice in a bona fide
registered apprenticeship program.

III. ENFORCEMENT

The ADEA is administered and enforced by the U.S. Department of

Labor's Wage-Hour Division, which has approximately 900 compliance

officers located throughout the country to help enforce the Act.

The Wage-Hour Administrator has published interpretations of the

Act which are intended to be a practical guide for employers and

employees. The administrator also issues administrative opinions

which interpret specific questions on the Act. Guidelines on

record and reporting requirements are also available from the

Wage-Hour Division.

A. Procedural Requirements

The ADEA, like Title VII, imposes a number of procedural require-

ments prior to filing private suits. The first requirement: an

aggrieved individual must give the Department of Labor 60 days'

notice of his or her intent to file suit. Such notice must be

filed within 180 days of the alleged unlawful practice, or, if

the practice occurred in a state which has an agency authorized
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to seck relief under a state agc discrimination statute, witlhin

either 300 days of the alleged unlawful practice or 30 days from

the receipt of a notice of the termination of any state proceedings,

whichever is earlier.

When an alleged age discrimination occurred in a state having a

law prohibiting discrimination in employment because of age an

aggrieved individual must first invoke the available state

remedies. No action may be brought under the ADEA "before the

expiration of sixty days after proceedings have been commenced

under the State Law." Section 14(b).

In California, age discrimination in employment is prohibited

under Section 1420(f) of the Fair Employment Practice Act, as

amended. The State law applies to employers, state and local

governments, labor organizations, and employment agencies and

prohibits them from discriminating against individuals aged 40

to 64. Prohibited practices include the refusal to hire, or to

discharge, dismiss, reduce, suspend or demote any individual in

the protected age bracket, solely on the basis of age. The State

Fair Employment Practice Commission is responsible for enforce-

ment of the law.

B. CompliancoEffort

Enforcement provisions of the ADEA specifically provide that the

Secretary of Labor must first attempt to achieve voluntary compli-

ance through informal methods of conciliation, conference,and persuasion.
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Conciliation inicludcs the resolution of spccific problems anid is

the means by which relatively fast resolution can be given to

individual complaints. Compliance contacts involve situations

that require minimal investigative efforts since they concern

easily determined and uncontested compliance problems in which

the employer agrees to correct specified discriminatory employ-

ment practices and pay the amounts determined to be due as damages.

Limited investigations go beyond compliance contacts and are

regular fact-finding investigations, but are limited to specific

practices being investigated. Full investigations are regular

fact-finding investigations of the entire establishment. In

recent years, the thrust of the Act's enforcement has shifted to

full fact-finding because such investigations tend to disclose

patterns of age discrimination affecting large numbers of older

workers.

The Department of Labor also conducts noncomplaint compliance

investigations, where there is some reason, other than a complaint

or notice of intent to sue, to believe that a-firm is not comply-

ing with the ADEA.

C. Legal Remedy

When voluntary compliance efforts fail, the Department of Labor

or the aggrieved individual can resort to court action for

compliance. Courts are authorized to grant any relief appropriate

to effectuate the Act's purposes, including judgments which compel
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cmplopnclit, rcinstatcmcnt or promiiotion, and thic cenforccmcnit of

liability for back wages found due. The statute of limitations

for back pay is generally two years, but if there is a willful

violation of the ADEA, the statute is extended by one year.

Liquidated damages, which are in effect double damages equivalent to

the back wages found due plus an additional amount equal to the

back wages, are awarded only in cases of a willful violation of

the Act.

A 1975 District Court decision ruled that a person who is

discriminated against under the ADEA may recover damages for pain

and suffering as well as for "out-of-pocket losses." An employee

who had been forced to retire at age sixty was awarded $200,000

to compensate him for physical ailments which developed after his

forced retirement and which were found to be the result of the

employer's illegal age discrimination. The court pointed out that

the award was not intended to be punitive , but was awarded for

the sole purpose of compensating the victim for his injuries.

(Rogers, et al v. Exxon Research and Engineering Co., U.S. Dis-

trict Court of New Jersey, November 5, 1975).

IV. SUBSTANTIVE ISSUES AND DEVELOPMENTS

The Secretary of Labor's report covering activities under the

ADEA during 1974 disclosed that illegal advertising was the most

prevalent discriminatory practice, followed by refusals to hire

and illegal discharges. The purpose of this section is to
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discuss developments in these tlhrec areas, and in other arcas

of employment where widespread age discrimination has occurred.

A. s

Section 4(e) of the Act prohibits "an employer, labor

organization, or employment agency" from using printed

or published notices or advertisements indicating any

preference, limitation, specification, or discrimination

based on age.

The Wage and Hour Administrator's Interpretive Bulletin,

in Section 860.92, provides the following explanation

of this section:

When help-wanted notices on advertisements contain
terms and phrases such as "age 25 to 35,"' "young,"
"boy," "girl," "college student," "recent college
graduate," or others of a similar nature, such a
term or phrase discriminates against the employment
of older persons and will be considered in violation
of the Act. Such specifications as "age 40 to 50,"
"age over 50," or "age over 65" are also considered
to be prohibited. Where such specifications as
"retired person" or "supplement your pension" are
intended and applied so as to discriminate against
others within the protected group, they too are
prohibited, unless one of the exceptions applies.

However, advertisements which include a phrase such
as "college graduate" or other educational require-
ment, or specify a minimum age less than 40, such
as "not under 18" are not prohibited under the ADEA.

The use of the phrase "state age" in help-wanted
advertisements is not, in itself, a violation of the
statute. But because the request that an applicant
state his age may tend to deter older applicants or
otherwise indicate a discrimination based on age,
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omploymcnt advcrtiscmienits wlhichi includc the p)hirasc
"statc age" or any similar term will be closely
scrutinized to assure that the request is for a
permissible purpose and not for purposes prohibited
by the statute.

There is no provision in the statute which prohibits
an individual seeking employment through advertising
from specifying his own age.

B. Hiring

The Department of Labor has taken the position that pre-

employment inquiries which request age information are

not prohibited by the Act. However, because such an

inquiry may indicate a preference or discrimination based

on age, inquiries as to an applicant's age will be care-

fully scrutinized to assure that such a request is for a

permissible purpose and not for purposes prohibited by

the Act.

The intent of a request for age information may be made

known to the applicant by a reference to the Act on the

application form to the following effect: "The Age

Discrimination in Employment Act of 1967 prohibits

discrimination on the basis of age with respect to

individuals who are at least 40 but less than 65 years

of age." (Wage and Hour Opinion Letter, July 5, 1968).

An employer, employment agency, or labor organization is

not prohibited from indicating a hiring preference for an

individual in the 40-65 age bracket. However, it is a
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violation of the Act when an individual within the samc

age bracket is discriminated against solely on the basis

of age. For example, if two men apply for employment to

which the Act applies, and one is 42 and the other 52,

the employer may not lawfully turn down either one on the

basis of age. He must make his decision on the basis of

other factors, such as the capabilities and experience of

the two individuals. The Act, however, does not restrain

age discrimination between two individuals 25 and 35 years

of age. (Interpretive Bulletin, Section 860.91) However,

there may be bona fide occupational qualifications which

permit employers to base decisions to hire on the appli-

cant's age. The following section discusses some bfoq

situations.

C. Bona Fide Occupational Qualifications

The ADEA provides that an employer, employment agency or

labor organization can take any action otherwise prohibited

where "age is a bona fide occupational qualification

reasonably necessary to the normal operation of the

particular business." However, this exception has been

narrowly construed.

Some examples of possible bona fide occupational qualifica-

tions, found in Section 860.102 of the Interpretive Bulletin

are:

Federal statutory and regulatory requirements which
provide compulsory age limitations for hiring or
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retirement, without refcrence to the individual's actuail
physical condition at the terminal age, when such condi-
tions are imposed for the safety and convenience of
the public. This exception would apply to airline
pilots within the jurisdiction of the Federal Aviation
Agency, whose regulations set a ceiling of age 60 for
the pilots.

Actors required for youthful or elderly characterizations
of roles

Persons used to advertise or promote the sale of pro-
ducts designed for, and directed to appeal to, either
youthful or elderly consumers.

Several administrative opinions have ruled that employer

practices based on bfoqs are in violation of the Act:

Bfoq's based on physical requirements have generally
been rejected by the Administrator on the basis that
an employer cannot assume that every individual over
a certain age becomes physically unable to perform a
job. In a case dealing with an age limit on construc-
tion workers the Wage-Hour Administrator ruled that
"the fact that many or even most, individuals may be
so disqualified does not make a case for application
of this exemption (bfoq) for it is the arbitrary and
unreasonable age discrimination against the others,
who are physically qualified notwithstanding their
age, which is the essence of the wrong prohibited by
this Act." (Wage-Hour Opinion Letter, Aug. 30, 1968).

Stores catering to youth may not specify an age
description in advertising for clerks. The Administrator
found it incorrect "to assume that every individual
above a chosen age is unable to perform the duties of
sales personnel satisfactorily in such shops."
(Wage-Hour Opinion, Jan. 8, 1969)

However, the Seventh Circuit Court recently handed down

a decision upholding a bfoq. In 1973 the Department of

Labor brought suit against the Greyhound and Trailways

bus lines to enjoin them from refusing to consider
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applications for employmcnt from bus drivers over the

age of 40 (or 35 in the case of Greyhound), and from

publishing advertisements stating such restrictions. The

Trailways case is still pending, but in the Greyhound case

the Seventh Circuit Court reversed the district court

decision and upheld the company's contention that its

maximum age limitations for new drivers is-a bona fide

occupational qualification. In reaching this decision,

the court held that it was sufficient for the company

merely to "demonstrate that it has a rational basis in

fact to believe that elimination of its maximum hiring

age will increase the likelihood of risk of harm to its

passengers." (Hodgson v.-Greyhound Lines, Inc., 499 F. 2d.

859, 1974. Cert. denied, Jan. 20, 1975)

D. Factors Other Than Age

The ADEA also provides an exception to prohibited discrimi-

natory practices "where the differentiation is based on

reasonable factors other than age." These exceptions are

to be narrowly construed and the employer, employment

agency, or labor organization has the burden of proving

the validity of the exemption.

The Interpretive Bulletin in Section 860.103 and 860.104,

describes some situations that may be valid as supporting

a differentiation based on reasonable factors other than age:

Physical fitness requirements based upon pre-employment
or periodic physical exams relating to reasonable
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minimum stanidards for cmploymcnt. Such standards must
be necessary for the specific work to be performed and
must be uniformly applied to all applicants for the
particular job category, regardless of age. A claim
for a differentiation based on physical fitness cannot
be based on an employer's assumption that every employee
over a certain age in a particular job becomes physically
unable to perform the duties of that job.

Evaluation factors such as quantity or quality of
production, or educational level, where the factors
have a valid relationship to the job requirements and
are applied uniformly to all employees, regardless of age.

Although younger persons generally have more "test
sophistication" than individuals in the 40-65 age
bracket, the use of validated employee tests is not a
violation of the Act when such tests are related to
the requirements of the job and are administered and
evaluated in good faith and without discrimination on
the basis of age.

Where a job applicant under age 65 is unwilling to
accept the number or schedule of hours required by an
employer as a condition for a particular job, because
he is receiving Social Security benefits and is limited
in the amount of wages he may earn without losing such
benefits, failure to employ him would not violate the
Act. An employer's condition as to the number or
schedule of hours may be "a reasonable factor other
than age" on which to base a differentiation.

E. Discharge

Compliance investigations, particularly in large nation-wide

corporations, have shown that reductions in force have an

adverse impact on the older worker. There have been

several significant class-action suits over age-based

discriminatory discharges. In a case involving Pan Ameri-

can Airways, which was settled before trial, the compliance

investigation disclosed that a disproportionate number of

older employees was discharged. Pan American agreed to
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paY $250,000 in danmages to 29 cmployees. A casc involving
the Anaconda Aluminum Company also concerning an allegedly

discriminatory reduction in force was settled by a consent

decree and the payment of back wages to 12 former employecs.

As of January 1975, the largest court settlement was the

Department of Labor's suit against a Division of Standard

Oil of California, Western Operations Inc., which was

settled on the basis of offers of rein-statement to 120

former employees, and the payment of $2 million to 160

former employees. The 40 who were not offered reinstate-

ment were those who were 64 years of age and who received

instead additional compensation from the date of the judg-

ment to their 65th birthday; those with serious medical

problems; and those whose discharges appeared to result

from age discrimination, but whose job performance had

been deficient.

According to the Secretary of Labor's 1974 annual report

on the ADEA, there are also several major suits pending

which have not been concluded. The biggest suit was filed

by the Department against the Baltimore and Ohio Railroad

Company and the Chesapeake and Ohio Railway Company, where

the Department is seeking more than $20 million for some

300 present and former railroad employees. This suit

seeks the reinstatement of employees who were unfairly
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discharged or demoted anid, also, the abolition of a pro-

vision in the company's amended pension plan for mandatory

retirement at age 62.

F. Mandatory Retirement

An area of continuing concern is the question of mandatory

retirement before age 65. The Department of Labor has

generally taken the position that such retirements are

unlawful unless the mandatory retirement provision is:

(1) contained in a bona fide pension or retirement plan;

(2) required by the terms of the plan and is not optional;

(3) essential to the plan's economic survival or to some

other legitimate purpose - that is, is not in the plan for

the sole purpose of moving out older workers, which has

now been made unlawful by the ADEA.

The Department of Labor's first test case on mandatory

retirement occurred in Bn v. Tt Broadcasting

In this case an employee was forced to retire at age 60.

Subsequently, the company advertised the identical job

and the former employee applied. The Department argued

that the meaning of the provision in the Act that "no

employee benefit plan shall excuse the failure to hire

any individual" prohibits an employer from rejecting an

application for new employment from an employee who was

forced to retire if he is the most qualified applicant.
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Thc lawsuit also challcngcd the validity of thc plan sincc

it was not the bona fide type specified in the Act, and

because its compulsory retirement provisions had never

been communicated to the employees. The district court

dismissed the complaint, holding that the plan was bona fide,

that the employee was retired pursuant to the plan, and that

the company was not legally required to rehire the retired

employee. The Department of Labor appealed the decision.

In 1974 the Fifth Circuit held that the benefit plan,

which makes no reference to mandatory retirement at age 60

and which is financed by profit sharing contributions not

geared to the age of participating employees, could be used

as a basis for terminating a 60-year-old employee, despite

the fact that his job performance had been outstanding.

Although the court agreed that the retirement was not

required by any cost factor, it held that the Act permits

involuntary retirement so long as the retirement provision

is part of a bona fide employee benefit plan, and so long

as the plan is not a subterfuge to evade the purposes of

the Act. Since the plan was in effect before the effective

date of the ADEA, the court held that it could not possibly

have been a subterfuge. (Brennan v. Taft Broadcasting Co.,

500 Fed. 2d. 212, 1974).

The issue of mandatory retirement is still unresolved and

the Department of Labor has several suits pending in district

courts.
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V. TITLE VII IMPACT ON ADEA

The Fifth Circuit court, in a suit brought by a private individual,

has upheld the Department of Labor's position that a prima facie

case of age discrimination is established if the criteria set

forth in McDonnell Douglas Corp. V. Green, 411 US. 792 (a Title VII

case), are met: (1) the aggrieved individual is in the protected

age group; (2) he or she was forced to retire (or was discharged,

or not hired); (3) he or she was apparently performing satisfactorily

(or was apparently qualified for the job), (4) he or she was re-

placed by a younger person (or the employer continued to look for

other applicants). (Wilson v. Sealtest Foods Division of

Kraftco Corp. 501 F. 2d. 84 (C.A. 5),1974).
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Age Discrimination in Employment Act of 1967
Text of the Age Discrimination in Employment Act of 1967, P.L. 90-202,

effective June 12, 1968. The Act reads as last amended by P.L. 93-259, ef-
fective May 1, 1974.

STATEMENT OF FINDINGS AND
PURPOSE

Sec. 2. (a) The Congress hereby
finds and declares that-

(1) in the face of rising productivity
and affluence, older workers find
themselves disadvantaged in their ef-
forts to retain employment, and es-
pecially to regain employment when
displaced from jobs;

(2) the setting of arbitrary age
limits regardless of potential for job
performance has become a common
practice, and certain otherwise de-
sirable practices may work to the dis-
advantage of older persons;

(3) the incidence of unemployment,
especially long-term unemployment
with resultant deterioration of skill,
morale, and employer acceptability is,
relative to the younger ages, high
among older workers; their numbers
are great and growing; and their emn-
ployment problems grave;

(4) the existence In industries af-
fecting commerce of arbitrary dis-
crimination in employment because of
age burdens commerce and the free
flow of goods in commerce.

(b) It is therefore the purpose of
this Act to promote employment of
older persons based on their ability
rather than age; to prohibit ar-
bitrary age discrimination in employ-
ment; to help employers and workers
find ways of meeting problems arising
from the impact of age on employ-
ment.

EDUCATION AND RESEARCH PRO-
GRAM
Sec. 3. (a) The Secretary of Labor

shall undertake studies and provide
Information to labor unions, manage-
ment, and the general public con-
cerning the needs and abilities of

older workers, and their potentials for
continued employment and contribu-
tion to the economy. In order to
achieve the purposes of this Act, the
Secretary of Labor shall carry on a
continuing program of education and
Information, under which he may,
among other measures:

(1) undertake research, and pro-
mote research, with a view to reduc-
ing barriers to the employment of
older persons, and the promotion of
measures for utilizing their skills;

(2) publish and otherwise make
available to employers, professional
societies, the various media of com-
munication and other interested per-
sons the findings of studies and other
materials for the promotion of em-
ployment;

(3) foster, through the puiblic em-
ployment service system and through
cooperative effort, the development
of facilities of publtc and private
agencies for expanding the opportu-
nities and potentials of older persons;

(4) Sponsor and a.sstst State and
community informational and educa-
tional programs.

(b) Not later than six months after
the effective (date of this Act, the
Secretary shall recomrmend to the'
Congress any measures he may deem
desirable to change the lower or tip-
per age limits set forth In section 12.

PROHIBITION OF AGE DISCRIMI-
NATION
Sec. 4. (a) It shall be unlawful for

an employer-
(1) to fail or refuse to hire or to

discharge any individdual or otherwise
discriminate against any individual
with respect to his compensation,
terms, conditions, or privileges of em-
ployment, because of such lndividual's
age;



(2) to limit, segregate, or classfy
his employees in any way which -would
deprive or tend to deprive any in-
dividual of employment opportunities
or otherwise adversely affect his sta-
tus as an employee, because of such
individual's age; or

(3) to reduce the wage rate of any
employee in order to comply with this
Act.

(b) It shall be unlawful for an em-
ployment agency to fail or refuse to
refer for employment, or otherwise to
discriminate against, any individual
because of such individual's age, or to
classify or refer for employment any
indiv!dual on the basis of such in-
dividual's age.

(c) It shall be unlawful for a la-
bor organization-

(1) to exclude or to expel from its
membership, or otherwise to discrimi-
nate . gainst, any individual because
of his age;

(2) to limit, segregate, or classify
its membership, or to classify or fail
or refuse to refer for employment any
individual, in any way which would
deprive or tend to deprive any individ-
ual of employment opportunities, or
would limit such employment op-
portunities or otherwise adversely af-
fect his status as an employee or as
an applicant for employment, because
of such individual's age;

(3) to cause or attempt to cause an
employer to discriminate against an
individual in violation of this section.

(d) It shall be unlawful for an em-
ployer to discriminate against any of
his employees or applicants for em-
ployment, for an employment agency
to discriminate against any individ-
ual, or for a labor organization to dis-
criminate against any member thereof
or applicant for membership, because
such Individual member, or applicant
for membership, has opposed any
practice made unlawful by this sec-
tion, or because such individual,
memher, or applicant for membership
has made a charge, testified, assisted,
or participated in any manner in an
investigation, proceeding, or litigation
under this Act.

(e) It shall be unlawful for an em-
ployer, labor organization, or employ-
ment agency to print or publish, or
cause to be printed or published, any
notice or advertisement relating to
employment by such an employee or
membership In or any classification
or referral for employment by such
a labor organization, or relating to
any classification or referral for em-
ployment by such an employment
agency, indicating any preference,
limitation, specification, or discrimi-
nation, based on age.

(f) It shall not be unlawful for an
employer, employment a g e n c y, or
labor organization

(1) to take any action otherwise
prohibited under subsection (a), (b),
(c), or (e) of this section where age
is a bona fide occupational qualifica-
tion reasonably necessary to the
normal operation of the particular
business, or where the differentiation
Is based on reasonable factors other
than age;

(2) to observe the terms of a bona
fide seniority system or any bona fide
employee benefit plan such as retire-
ment, pension, or insurance plan,
which Is not a subterfuge to evade the
purposes of this Act, except that no
such employee benefit plan shall ex-
cuse the failuire to hire any indi-
vidual; or

(3) to discharge or otherwise dis-
cipline an individual for good cause.

STUDY BY SECRETARY OF LABOR
Sec. 5. The Secretary of Labor is

directed to undertake an appropriate
study of institutional and other ar-
rangements giving rise to Involun-
tary retirement, and report his find-
ings and any appropriate legislative
recommendations to the President
and tX the Congress.

ADNJNISTRATTON
Sec. 6. The Secretary shall have

the power-
(a) to make delegations, to appoint

such agents and employees, and to
pay for technical a3sistance on a fee-
for-service basis, as he deems neces-



sary to assist him in the performance
of his functions under this Act;

(b) to cooperate with regional,
State, local, and other agencies, and
to cooperate with and furnish tech-
nical assistance to employers, labor
organizations, and employment agen-
cies to aid in effectuating the pur-
poses of this Act.

RECORDKEEPING, INVESTIGATION,
AND ENFORCEMENT
Sec. 7 (a) The Secretary shall have

the power to make investigations and
require the keeping of records neces-
sary or appropriate for the adminis-
tration of this Act in accordance with
the powers and procedures provided
In sections 9 and 11 of the Fair Labor
Standards Act of 1938, as amended
(29 U.S.C. 209 and 211).

(b) The provisions of this Act shall
he enforced In accordance w!th the
powers, remedies, and procedures pro-
vided in sections 11(b), 16 (except
for subsection (a) thereof), and 17
of the Fair Labor Standards Act of
1938, as amended (29 U.S.C. 211 (b),
216, 217) and subsection (c) of this
section. Any act prohibited under
section 4 of this Act shall be deemed
to be a prohibited act under section
15 of the Fair Labor Standards Act
of 1938, as amended (29 U.S.C. 215).
Amounts owing to an individual as a
result of a violation of this Act shall
be deemed to be unpaid minimum
wages or unpaid overtime compensa-
tion for purposes of sections 16 and
17 of the Fair Labor Standards Act
of 1938, as amended (29 U.S.C. 216,
217): Provided, That liquidated dam-
ages shall be payable only in cases
of willful violations of this Act. In
any action brought to enforce this
Act the court shall have jurisdiction
to grant such legal or equitable relief
as may be appropriate to effectuate
the purposes of this Act, Including
without limitation judgments com-
pelling employment, reinstatement or
promotion, or enforcing the liability
for amounts deemed to be unpaid
minimum wages or unpaid overtime
compensation under this section. Be-

fore instituting any action under this
section, the Secretary shall attempt
to eliminate the discriminatory prac-
tice or practices alleged, and to effect
voluntary compliance with the re-
quirements of this Act through in-
formal methods of conciliation, con-
ference, and persuasion.

(c) Any aggrieved individual may
bring a civil action in any court of
competent jurisdiction for such legal
or equitable relief as will effectuate
the purposes of this Act: Provided,
That the right of any individual to
bring such action shall terminate
upon the commencement of an ac-
tion by the Secretary to enforce the
right of such individual under this
Act.

(d) No civil action may be com-
menced by any individual under this
section until the individual has given
the Secretary not less than sixty days'
notice of an intent to file such action.
Such notice shall be filed-

(1) within one hundred and eighty
days after the alleged unlawful prac-
tice occurred, or

(2) in a case to which section 13(b)
applies, within three hundred days
after the alleged unlawful practice
occutrred or within thirty days after
receipt by the individtual of notice of
termination of proceedings under
State law, whichever is earlier.
Upon receiving a notice of intent
to sue, the Secretary shall promptly
notify all persons named therein as
prospective defen.dants In the actiLn
and shall promptly seek to eliminate
any alleged unlawful practice by in-
formal methods of conciliation, con-
ference, and persuasion.

(e) Sections 6 and 10 of the Portal-
to-Portal Act of 1947 shall apply to
actions under this Act..

NOTICES TO BE POSTED
Sec. 8. 2very employer, employment

agency, and labor organization shall
post and keep posted in conspicuous
places upon its premiseb a notice to
be prepared or approved by the Sec-
retary setting forth information as



the Secretary deems appropriate to
effectuate the purposes of this Act.

RULES AND REGULATIONS
Sec. 9. In accordance with the pro-

visions of subchapter II of chapter 5
of title 5, United States Code, the
Secretary of Labor may issue such
rules and regulations as he may con-
sider necessary or appropriate for
carrying out this Act, and may estab-
lish such reasonable exemptions to
and from any or all provisions of this
Act as he may find necessary and
proper in the public interest.

CRIMIVNAL PENALTIES
Sec. 10. Whoever shall forcibly re-

sist, oppose, impede, intimidate, or
interfere with a duly authorized rep-
resentative of the Secretary while he
is engaged in the performance of
duties under this Act shall be pun-
lished by a fine of not more than
$500 or by imprisonment for not more
than one year, or by both: Provided,
however, That no person shall be
imprlsoned under this section except
when there has been a prior convic-
tion hereunder.

DEFINITIONS
Sec. 11. For the purposes of this

Act-
(a) The'term "person" means one

or more Individuals, partnerships, as-
sociations, labor organizations, corpo-
rations, business trusts, legal repre-
sentatives, or any organized groups
of persons.

(b) The term "employer" means a
person engaged in an industry affect-
Ing commerce who has twenty or
more employees for each working day
In each of twenty or more calendar
weeks in the current or preceding
calendar year: Provided, That prior
to June 30, 1968, employers having
fewer than fifty employees shall not
be considered employers. The term also
means (1) any agent of such a person,
and (2) a State or political subdivi-
sion of a State and any agency or
instrumentality of a State or a polit-
lcal subdivision of a State, and any

Interstate agency but such term does
not include the United States, or a
corporation wholly owned by the Gov-
ernment of the United States. (as
amended effective May 1, 1974)

(c) The term "employment agency"
means any person regularly under-
taking with or without compensation
to procuire employees for an employer
and Includes an agent of such a per-
son; but shall not Include an agency
of the United States. (as amended
effective May 1, 1974)

(d) The term "labor organization"
means a labor organization engaged
in an Industry affecting commerce,
and any agent of suich an organiza-
tion, and includes any organization of
any kind, any agency, or employee
represenitation committee, group, asso-
ciation, or plan so engaged in which
employees participate and which ex-
ists. for the purpose, In whole or In
part, of dealing with employers con-
cerning grievances, labor disputes,
wagres, rates of pay, hours, or other
terms or conditions of employment,
and any conference, general commit-
tee, joint or system board, or joint
counctl so engaged which Is suibordin-
ate to a niational or international
labor organization.

(e) A labor organization shall be
deemed to be engaged in an Industry
affecting commerce if (1) it main-
tains or operates a hiring hall or hitr-
ing office which procures emnployees
for an employer or procures for em-
ployees opportunities to work for an
employer, or (2) the number of its
me;mbers (or, where tt is a labor
organization composed of other labor
organizations or their represenitatives,
if the aggregate number of the inein-
bers of such other labor organization)
is fifty or more prior to Jiuly 1, 1968,
or twenty-five or more on or after
July 1, 1968, and such labor organiza-
tion--

(1) is the certified representative of
employees under the provisions of the
National Labor Relation Act, as
amended, or the Railway Lalor Act,
as amended; or



(2) although not certified. Is a
national or international labor organ-
ization or a local labor organization
recognized or acting as the represen-
tative of employees of an employer or
employers engaged in an Industry
affecting commerce; or

(3) has chartered a local labor
organization or subsidiary body which
is representing or actively seeking to
represent employees of employers
within the meaning of paragraph (1)
or (2); or

(4) has been chartered by a labor
organization representing or actively
seeking to represent employees within
the meaning of paragraph (1) or (2)
as the local or subordinate body
through which such employees may
enjoy membership or become affiliated
with such labor organization; or

(5) Is a conference, general com-
mittee, joint or system board or joint
council subordinate to a national or
international 1 a b o r organization,
which includes a labor organization
engaged in an industry affecting
commerce within the meaning of any
of the preceding paragraphs of this
subsection.

(f) The term "employee" means atn
individual employed by any employer
except that the term "employee" shall
not include any person elected to pub-
lic office in any State or political
subdivision of any State by the quall-
fledl voters thereof, or any person
chosen by such officer to be on such
officer's personal staff, or an ap-
pointee on the policy-making level or
an immediate adviser with respect to
the exercise of the constitutional or
legal powers of the office. The ex-
emption set forth in the preceding
sentence shall not include employees
subject to the civil service laws of a
State government, governmental
agency, or political subdivision. (as
amended effective May 1, 1974)

(g) The term "commerce" means
trade, traffic, commerce, transporta-
tion, transmission, or communication
among the several States, or between
a State and any place outside there-

of; or within the District of Columbia,
or a possession of the United States,
or between points in the same State
but through a point outside thereof.

(h) The term "industry affecting
commerce" means any activity, busi-
ness, or industry in commerce or In
which a labor dispute would hinder
or obstruct commerce or the,free flow
of commerce and includes any activity
or industry "affecting commerce"
within the meaning of the Labor-
Management Reporting and Disclosure
Act of 1959.

(i) The term "State" includes a
State of the United States, the Dis-
trict of Columbia, Puerto Rico, the
Virgin Islands, American Samoa,
Guam, Wake Island, the Canal Zone,
and Ouiter Continental Shelf Lands
defined in the Outer Continental Shelf
Lands Act.

LI5ITATION
Sec. 12. The prohibitions in this Act

shall be limited to individuals who are
at least forty years of age but less
than sixty-five years of age.

ANNUAL REPORT
Sec. 13. The Secretary shall subnitt

annually In Januiary a report to the
Congress covering his activities for the
preceding year and including such
information, data. and recommenda-
tions for further legislation in connec-
tion wvith the matters covered by this
Act as he may find advisable. Suieh
report shall contain an evaluation
and appraisal by the Secretary of the
effect of the minimuim and maximutm
ages established by this Act, together
with his recommentlation to the Con-
gress. In making -such evaluation and
appraisal, the Secretary shall take into
considerationi any changes which may
have occurred In the general age level
of the population, the effect of the
Act upon workers not covered by its
provisions, and such other factors as
he may deepn pertinent.
FEDERAL-STATE RELATIONSHIP

Sec. 14. (a) Nothing in this Act shall
affect the jurisdiction of any agency



of any State performing like functions
with regard to discriminatory employ-
ment practices on account of age ex-
cept that upon commencement of an
action under this Act such action shall
sul)ersede any State action.

(b) In the case of an alleged unlaw-
ful practice occurring in a State which
has a law prohibiting discrimination
in employment because of age and
establishing or auithorizing a State
authority to grant or seek relief from
such discriminatory practice, no suit
may be 'brought under section 7 of
this Act before the expiration of
sixty days after proceedings have
been commenced under the State law,
unless such proceedings have been
earlier terminated, provided that such
sixty-day period shall be extended to
one hundred and twenty days during
the first year after the effective date
of such State law. If any requirement
for the commencement of such pro-
ceedings is Imposed by a State author-
lty other than. a requirement of the
filing of a written and signed state-
ment of the facts upon which the
proceeding Is based, the proceeding
shall be deemed to have been com-
menced for the purposes of this sub-
section at the time such statement
Is sent by registered mail to the ap-
propriate State authority.

NONDISCRDIINATION ON ACCOUJNT
OF AGE IN FEDERAL GOVERN-
MENT EMPLOYMENT
Sec. 15. (a) All personnel actions

affecting employees or applicants for
employment (except with regard to
aliens employed outside the limits of
the United States) in military de-
partments as defined in section 102
of title 5, United States Code, in ex-
ecutive agencies as defined in section
105 of title 5, United States Code (in-
cluding employees and applicants for
employment who are paid from non-
appropriated funds), in the United
States Postal Service and the Postal
Rate Commission, in those units in
the government of the District of Co-
lumbia having positions in the com-
petitive service, and in those units of

the legislative and judicial branches
of the Federal Government having
positions In the competitive service,
anid in the Library of Congress shall
be made free from any discrimina-
tion based on age.

(b) Except as otherwlse provided In
this subsection, the Civil Service Com-
mission is authorized to enforce the
provisions of subsection (a.) through
appropriate remedies, Including rein-
statement or hiring of employees
with or without backpay, as will ef-
fectuate the policies of this section.
The Civil Service Commission shall
Issue such rules and regulations, or-
lers, and instructIons as it deems
necessary and appropriate to carry
out its responsibilities under this sec-
tion. The Civil Service Commission
shall--

(1) be responsible for the review
and evaluiation of the operation of all
agency programs designed to carry
out the policy of this section, period-
ically obtaining and publishlng (on
at least a semiannual basis) progress
reports from eaach department,
agency, or unit referred to in subsec-
tion (a);

(2) consult with and solicit the
recommendations of Interested Indi-
viduals, groups, and organizations re-
lating to non(liscrimination In em-
ployment on account of age; and

(3) provide for the acceptance and
processing of complaints of discrimi-
nation in Federal employnment on ac-
count of age.
The head of each such department,
agency, or unit shall comply with
such rules, regulations, orders, and
instruietions of the Civil Service Com-
mission which shall Include a provi-
sion that an employee or applicant
for employment shall be -notified of
any final action taken on any com-
plaint of discrimination filed by him
thereunder. '" easonable exemptions
to the provisions of this section may
be established by the Commission but
only when the Commission has es-
tablished a maximum age require-
ment on the basis of a determinatlon



AGE DISCRIMINATION IN EMPLOYMEN7T ACT
th L age is a bona fide occupationa'l
qualif.Cation necessary to the per-
formance of the duties of the posi-
ton. NWith respect to employment ilt
the Library of Congress, authorities
ananr1ed in this subsection to the Civil

Ser,vice Commission shall be exercised
: -he Librarian of Congress.
(c) Any persorn aggrieved may bring

a civil action in any Federal district
court of competent jurisdiction for
such legal or equitable relief as wNill
effectuate the purposes of this Act.

(d) When the individual has not
filed a complaint concerning age dis-
crimination with the Commission, no
civil action may be commenced by any
individual under this section until the
individual has given the Commission
not less than thirty days' notice of
an intent to file suen action. Such
notice shall be filed within one hun-
dred and eighty days after the al-
leged unlawful practice occurred.
Upon receiving a notice of intent to
sue, the Commission shall promptly
notify all persons named therein as
prospective defendants in the action
and take any appropriate actioni to
assure the elimination of any unlaw-
ful practice.

e Nothincg contained in this sec-
tion shall relieve any Government
agency or official of the responsibility
to assure nondiscrimination oni ac-
count of age in employment as re-
quired under ainy provision of Federal
ia-w. (as amended effective Mvlay 1,
I974)

EFFECTIVE DATE
Sec. 16. This Act shall become ef-

fective one hunidred and eighty days
after enactment iexcept (a) that the
Secretary of Labor nmay extend the
delay in effective date of any provi-
sion of this Act up to an additional
niinety days thereafter if he finds that
suich time is necessary in permitting
adjustments to the provisions hereof,
and (b) that on or after the date of
eniactmeent the Secretary of Labor is
authorized to issue such rules and
regulations as mnay be necessary to
carry out its provisions).

APPROPRIATIONS
Sec. 17. There ar-e hereby author-

ized to be appropriated such sums,
not in excess of $5,000,000 for any
fiscal year, as may be necessary to
carry out this Act.



TAB G

THE STATE AND LOCAL FISCAL ASSISTANCE ACT OF 1972

more commonly known as

THE GENERAL REVENUE SHARING ACT
(Title I provides for Revenue Sharing)

(Full text of Title I is in the Appendix under this Tab)

I. THE LAW IN GENERAL

The General Revenue Sharing Act became law on October 20, 1972.

Its intent and purpose is to provide state and local government

units with an increased amount of financial resources to deal with

problems and needs at the state and local levels. It is admin-

istered and enforced by the Office of Revenue Sharing (ORS)--

in the U.S. Treasury Department.

The total allocation under this Act is $30.2 billion, to be

distributed over a 5-year period (Jan. 1, 1972 to Dec. 31, 1976)

to approximately 38,000 government units. One-third of the money

goes to state governments, the remaining two-thirds go to govern-

ment units below the state level.

All state governments are eligible for revenue sharing funds, as

are counties, townships, and municipalities. The Act states:

The government must be a general government. In part-
icular, it must not be a special-purpose unit. This
definition excludes school districts, special utility dis-
tricts, library districts, and agencies of local govern-
ments, even though these agencies may be relatively
autonomous.
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Although special purpose governments do not qualify as direct

recipients of funds, they may receive revenue sharing funds transferred

from the counties and municipalities which they serve if they per-

form services included in the "priority expenditure categories" for

local governments. The primary recipient of funding must make the

decision whether to transfer funds to a special district or districts.

(Such transfers remain dependent on local laws regulating these

transactions.)

The guidelines issued under the General Revenue Sharing Act set

forth the uses to which funds may be applied. Governmental units

may use their funding to pay for operating and maintenance costs

in the following "priority expenditure catagories":

(1). public safety (e.g., police, courts and fire pro-
tection;

(2) environmental protection (e.g., smoke regulation);

(3) public transportation (e.g., highways, bridges and
transit systems);

(4) health;

(5) recreation;

(6) libraries;

(7) social services for the poor and aged; and

(8) financial administration.

In addition to operating and maintenance expenditures, the Act

provides for the use of funds for any necessary and ordinary cap-

ital expenditure which is authorized under state and local law

(e.g., police patrol cars).
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II. THE LAW AS IT APPLIES TO EMPLOYMIENT DISCRIIIINATION

The act prohibits employment discrimination based on race, color,

national origin or sex. In addition, the law provides for

community participation on a nondiscriminatory basis in deter-

mining the use of funds; for example, where public libraries are

to be built.

Within the General Revenue Sharing Act there is a clear statement

prohibiting discrimination (Sec. 122(a)): ...no person in the

United States shall on the grounds of race, color, national origin,

or sex be excluded from participation in, be denied the benefits

of, or be subjected to discrimination under any program or activity

funded in whole or in part with (revenue sharing funds]". It

should be noted that the Act is not restricted to U.S. citizens,

nor does it prohibit discrimination based on age, religion, or

handicapped status.

Inasmuch as discrimination is prohibited in "any activity funded

in whole or in part" with revenue sharing funds, the Office of

Revenue Sharing (ORS) is given broad jurisdiction in enforcing the

discrimination prohibitions. For example, if a state or local

government were to use revenue sharing funds for a capital expend-

iture such as a police vehicle, the ORS has authority to review

the employment policies and practices of the entire police depart-

ment to insure they are not discriminatory.
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The nondiscrimination provisions also apply to secondary recipients

of funds. Violation of the provisions by a secondary recipient

constitutes a violation by the primary recipient. The primary

recipient (e.g., a city) is obligated to make this known to the

secondary recipient (e.g., a library district).

III. RELATION TO TITLE VII: DUPLICATION?

The question "Why the need for EEO provisions in this law since

Title VII covers state and local governments?" may well come to mind.

The answer: Of the 38,000 government units which come under coverage,

only 10,000 are covered under Title VII by virtue of having 15 or

more employers. Thus the General Revenue Sharing Act affords state

and local government employees in the protected classes from em-

ployment discrimination in activities funded by revenue sharing in

some 28,000 units of government not protected by Title VII.

IV. AFFIRM4ATIVE ACTION

All recipients of revenue sharing funds must provide for percentages

of minorities and women in their work force in proportion to the

composition of minorities and women in the surrounding population.

That is, if there is no discrimination an employer's work force is

proportionately representative of the population composition of the

area from which it is drawn. lWhere the work force does not meet

this standard, the recipient of funds is obligated to take affirm-

ative action to correct the work force imbalance. Wlhen it is
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determined that a recipient has engaged in discriminatory prac-

tices, the ORS may require the adoption of goals and timetables

for the hiring of qualified minorities and women to offset such

past discriminatory practices.

V. RULES AND REGULATIONS

Under the Rules and Regulations of the General Revenue Sharing Act,

individuals and groups have a legitimate right to be informed of

the plans for, and use of, revenue sharing funds, and are guaranteed

protection should they become the victims of discriminatory em-

ployment practices. Local residents have a right to information

about the expenditure of revenue sharing funds in their area.

Regulations mandate the publication of required reports involving

planned and actual use of funds, publicity, and public inspection

of revenue sharing reports and documents.

Individuals or groups who feel they are victims of discriimination,

either in the use of revenue sharing funds or in employment under

projects or activities funded by such funds, have access to a

complaint procedure. The victim of discrimination may make a

written complaint against a recipient, which is submitted to ORS

for investigation. If the complaint is found to be justified, the

ORS will take remedial action.
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VI. THE OFFICE OF REVENUE SHARING

The act is administered by the Office of General Revenue Sharing.

The ORS functions within the Department of the Treasury. The

Director of ORS reports directly to the Secretary of the Treasury.

The enforcement staff consists of a deputy director, attorneys,

economists, accountants,compliance specialists, and other specialists.

ORS duties include: management and control of data for allocating

revenue sharing monies; dissemination of information to improve

understanding of the program; and monitoring the use of revenue

sharing funds by recipients. The ORS also offers help to local

governments to aid their understanding of the application of the law.

To supplement its own staff, the ORS makes use of those systems

already involved in civil rights compliance: other federal agencies

and independent organizations such as the NAACP, the Urban League,

the Lawyers' Committee for Civil Rights, and NOW, to name a few.

VII. ORS INVESTIGATIVE AND COMPLAINT REVIEW PROCESS

(1) A complaint letter is written and sent to the ORS alleging
discriminatory activities (this may be done by an individual
or a group).

(2) The ORS must acknowledge the complaint. The affected gov-
ernment and the state governor are notified of the complaint.

(3) The ORS conducts a preliminary investigation. A complaint
found to be without merit is "closed" and all interested
parties are notified. If the complaint has merit the procedure
continues to the next step.
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(4) The ORS begins a "field investigation" which includes a
"civil rights" review conducted by civil rights "specialists"
and financial audit of the recipient concerned.

(5) The ORS determines, based on its investigation, whether the
recipient is in compliance with the Act. If no violation
can be found, the case is closed and all parties are notified.
If there is a violation, an official notice of noncompliance
is issued and the compliant goes to the next step. %

(6) The recipient government may voluntarily develop an acceptable
plan for correcting the violation (usually within 60 days).

(7) If an acceptable plan is developed, it is implemented by the
recipient government. If not, the ORS Director seeks a
Justice Department civil court action, a hearing before an
administrative lawi judge, or other legal remedy.

(8) When the plan is properly implemented, the recipient government
is returned to a compliance status; the case is closed and all
parties are notified.

Voluntary remedial action on the part of the recipient government is

encouraged and usually forthcoming. The penalties of losing a

legal action are considerable: not only may all the illegally

spent revenue sharing monies be recovered, but all future revenue

sharing monies may be witheld until satisfactory compliance with

the law is achieved.

The ORS does not limit itself to the specific allegations in a

complaint with an investigation is conducted. Each activity is

investigated in which revenue sharing funds are used to determine

whether discrimination exists. It is out of this practice that

the ORS determines if a "pattern" of discrimination exists; e.g.,

a pattern or practice of promotions that excludes members of a

protected class (systemic discrimination).
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The ORS has discretion to initiate an investigation. The Rules and

Regulations specifically state that: "The Secretary shall monitor

and determine compliance of recipient governments with the require-

ments of this section and of the Act. Compliance reviews will be

undertaken from time to time, as appropriate, at the discretion of

the Secretary."

Monitoring by the ORS is supposed to be an ongoing process. The

aim is to prevent as well as eliminate discriminatory practices.

In cases of discrimination, the policy is to redress grievances

rather than to find guilty parties.

As an aid to compliance the ORS has published an Audit Guide.

This guide is meant to aid recipients in auditing their revenue

sharing activities and requires auditors to report extensively on

civil rights. The recipient government must forward a copy of the

audit to the ORS in instances of noncompliance in which remedial

actions may be taken.

If the ORS receives a violation complaint which is not under this

jurisdiction, it will refer the complaint to the proper authority.

Compliance efforts are coordinated between the ORS and the Civil

Rights Division of the Department of Justice. Additionally, under

the General Revenue Sharing Act, the Attorney General has independent

authority to initiate a law suit in revenue sharing cases which

involve a "pattern" of discrimination.
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Case in Point: "Pattern" of Discrimination

Indicative of the possible results of "pattern" discrimination was

a class action suit brought against the City of Chicago. Judge

John L. Smith of the U.S. District Court ordered that payment of

revenue sharing funds to the City of Chicago be stopped, pending

settlement of a racial discrimination complaint against the Chicago

Police Department.

The Afro-American Patrolmen's League of Chicago filed suit charging

that the departments' hiring and promotional practices discriminate

against blacks, women, and persons of Spanish surname.

The Court's decision followed an earlier court ruling wlhich

established that the police department's test for hiring patrol-

persons discriminated against women and minorities. The department

had been ordered to create a new and nondiscriminatory testing

system, and it agreed to do so. However, Chicago, which had been

paying its police officers and firefighters with most of its $76

million in revenue sharing funds, had to wait for its final

quarterly payment of over $19 million (1974) pending implement-

ation of the new system. This ruling is particularly significant

because it is the first time the ORS and the Treasury Department

have been ordered not to pay out money under the Revenue Sharing

Program to governments which discriminate.
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86 STAT. J PUBLIC LAW 924512OCT. 2), 1972

Public Law 92-512
AN ACT October 20, 1972

To proride fscal assistance to State and local gorernments, to authorize Federal (H. R. 14370]
collection of State individual Income taxes, and for other purpoues.

Be it enacted by the Sete and Houme of Repreeentative8 of tAh
United Stat.. ofAmerica in Cogres88 assembled,

TITLE I-FISCAL ASSISTANCE TO STATE AND LOCAL
GOVERNMENTS

Subtitle A-Allocation and Payment of Funds
SEC. 101. SHORT TITLL
This title may be cited as the "State and Local Fiscal Assistance Act Citation of

of 1972".

SEC 10I2 PAYMENTS TO STATE AND LOCAL GOVERNMENTS.
Except as otherwise provided in this title, the Secretary shall, for

each entitlement period, pay out of the Tmst Fundto-
(1) each State government a total amount equal to the entitle-

ment of such State government determined under section 107 for
such eriod, and

(2 each unit of local government a total amount equal to the
entit ement of such unit determined under section 108 for such
period.

In the case of entitlement periods ending after the date of the enact-
ment of this Act, such payments shall be made in installments, but not
les often than onee for each quarter, and, in the cae of quarters
ending after September .30, 1972, shall be paid not later than 5 days
after the close of each quarter. Such payments for any entitlement
period ma be initially made on the basis of estimates. Proper adjust-
ment shall be made in the amount of any payment to a State govern-
ment or a unit of local government to the extent that the payments
previously made to such government under this subtitle were in

excess of or less than the amounts required to be paid.
SEC. liL USE OF FUNDS BY WOCAL GOVERNMEtNTS FOR PRIORITY

EXPENDITUJRES.
(a) IN GzNEAL-Funds received by units of local overnment

under this subtitle may be used only for priority exendtures. For "Prity
purposes of this title, the term "priority expenditures I means only-

(1) ordinary and neessary maintenance and operatmg expenses
for-

(A) public safety (including law enforcement, fire protec-
tion and building code enforcement),

CA) environmental protetion (including sewage disposal,
sanitation and pollution abatement),

(C) puilic transportation (including transit systems and
streets and roads),
D health,
(E recreation,
F libraries,
(G) social services for thepoor or aged, and
H) financial administraton; and

(2) ordinary and necessary ¢pital expendituires authorized by
law.

(b) COmncrIcT aY LocAL GovERNMx T5.-The Secretary is

authorized to accept a certification bv the chief executive officer of a
nnit of local government that the unit of local government has used

o0- Y3 -61

Federal State
revenue sharing.

919



PUBLIC LAW 92-512-CT. 20, 1972

the funds received by it unider this subtitle for an entitlement period
only for priority expenditures, unless he determines that such certi-
fication is not suficie'ntly reliable to enable him to carry out his duties
under this title.
SEC. 1l. PROHIBMON ON USE AS MATCHING FUNDS BY STATE OR

LOCAL GOVERNMENTS.
(a) IN GENERAL-NO State government or unit of local government

may use, directly or indily, any part of the funds it receives under
this subtitle as a contribution for the purpose of obtaining Federal
fumds under any law of the United States which requires such govern-
ment to make a contribution in order to receive Fed l funds.

(b) DRERXNATIONS BY SEcrrARY OF THE TsuRstY.-If the Sec-
retary has reason to believe that a State government or unit of local
government has used funds received under this subtitle in violation of
subsection (a), he shall give reasonable notice and opportunity for
hearing to such government. If, thereafter, the Secretary of the 'treas-
ury determines that such govermment has used funds m violation of
subsction (a), he shall notify such government of his determination.
and shall request repayment to the United States of an amount
equal to the funds so used. To the extent that such government fails to
repay such amount, the Secretary shall withhold from subsequent
payments to such government under thWs subtitle an amount equal to
the funds so used.

(C) INICRAsw STATE OR IOCAL GOVERXENT REVENUES.-NO State
government or unit of local government shall be determined to have
used funds in violation of subsection (a) with respect to any funds
received for any entitlement period to the extent that the net revenues
received by it from its own sources during such period exceed the net
revenues received by it from its own sources during the one-year period
beginning July 1, 1971 (or one-half of such net revenues, in the case
of an entitlement period of 6 months).

(d) DEPosrrs AND TRANsms TO GENERAL FuND.-Any amount
rpaid by a State government or unit of local government under sub-
section (b) shall be deposited in the general fund of the Treasury. An
amount equal to the reduction in payments to any State government or
unit of local government which Luts from the application of this sec-
tion (after any judicial review under section 148) shall be transferred
from the Trust Fund to the general fund of the Treasury on the day
on which such reduction becomes final.

(e) CETInCATES BY STATE AND LOCAL GoVRNxzNTs.-The Secre-
tary is authorized to accept a certification by the Governor of a State
or the chief executive officer of a unit of local government that the
State government or unit of local government has not used any funds
received bv it under this subtitle for an entitlement period in violation
of subeection (a), unless he determines that such certification is not
sulfficiently reliable to enable him to carry out his duties under this
title.
SEC 105 CREATION OF TRUST FUND; APPROPRIATIONS

(a) TRUST FuNi.-
(1) IN GENERAL.-There is hereby e-tablished on the books of

the Treasury of the United States a trust fund to be known as the
"State and Local Government Fiscal Assistance Trust Fund"
(referred to in this subtitle as the "Trust Fund"). The Trust Fund
shall remain available without fiscal year limitation and shall con-
sist of such amounts as may be appropriated to it and depo3ited
An it as provided in suibsection (b). Except as provided in this title,

Poet, p. 935.
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amounts in the Trust Fund may be used only for the payments to
State and local governments provided by this subtitle.

(2) Tarsi'.-RThe Secretary of the Treasury shall be the Report to
trustee of the Trust Fund and shall report to the Congress not Congres.
later than March 1 of each year on the operation and status of the
Trust Fund during the preeding fiscal year.

(b) Amopawrnoxs.-
(1) IN GENERL.-There is appropriated to the Trust Fund, out

of amounts in the general fund of the Treasury attributable to the
collections of the Federal individual income taxes not otherwise
appropriated-

(A) for the period beginning January 1, 1972, and ending
June 30 1972, $2,650,000,000;

(B) ior the period beginning July 1, 1972, and ending
Decemnber 81, 1972, $2,650,000,000;

(C) for the period begining January 1, 1973, and ending
June 30, 1973, $2,987,500,000;

(I)) for the fiscal year beginning July 1, 1973,
$6,050,000,000;

(E) for the fiscal year beginning July 1, 1974,
$6,200,000,000;

(F) for the fiscal year beginning July 1, 1975,
$6,350,000,000; and

(G) for the period beginning July 1, 1976, and ending
December 31, 1976, $3,325,000,000.

(2) NoxooTiwouous STATE ADUNCENT AXOUNrs.-There is
approprated to the Trust Fund, out of amounts in the general
fund of the Treasury attributable to the collections of the Feder
individual income taxes not otherwise appropriated-

(A) for the period beginning January 1, 1972, and ending
June 30, 197, $2,390,000;

(B) for the period beginning July 1, 1972, and ending
I)4sber31,19 $23901000;(C) for the &Pe;Odbeginning January 1, 1973, and ending
June 30, 1973, $2,390,000
(D)fOr each Of he Ial years be July 1, 1973,

JUly 1, 1974 and July 1, 1975, $4,780,000; and
(E) for tie period beginmng July 1, 1976, and ending

December 81, 1976, $2,390,000.
(3) Dzsrrs.-Amounts appropriatedbyparaaph(1) or (2)

for any fiscal year or other period shall be deposite in the Trust
Fund on the later of (A) the first day of s year or period, or
(B) the day after the date of enactment of this Act.

(C) TRAsNiFrs FROM TRUST FUND ro GENEL FuND.-The Secre-
cary shall from time to time transfer from the Trust Fund to the
general fund of the Treasury any moneys in the Trust Fund which he
determines will not be needed to make payments to State governments
and units of local government under thissubtitle.
SEC 106L ALLOCATION AMONG STATES

(a) Iw GENERAL-There shall be allocated to each State for each
entitlement period, out of amounts appropriated under section 105(b)
(1) for that entitlement period, an amount which bears the same ratio
to the amount appropriated under that section for that period as the
amount allocable to that State under subsection (b) bears to the sum
of the amounts allocable to all States under subsection (b).

(b) DETERMNATION OF ALLOCABLE Axoux.-
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(1) IN G,ENERAI-For purposes of subsectioin (a), tile altioint
*Ilocable to a State imder this subsection for any entitlement period
sall be determined unider paragrph (2), except that such amount
shall be determined under paragraph (3) if the amount allocable
to it uinder parigraph (3) is greater than the sum of the amounts
allocable to it under paragraph (2) and subsection (c).

(2) THREE FA(rOR ?ORMULA.-For purposes of parraph (1),
tite amount allocable to a State under this p Pragra or any
e-utitlement period is the amount wlhiel) bears the same ratio to
$.5s00,(NX)Jx)( as-

(A) the populationi of that State. multiplied by the general
tax effort factor of that State, multiplied by the relative
income factor of that State, bears to

(B) the sum of the product determined under subpara-
grapl (A) for all States.
3) FIVE FACTOR FORmLA.-For purposes of paragraph (1), the

anmount allocable to a State under this paragraph for any entitle-
ment period is the amount to which that State would be entitled
if-

(A) 1% of $3,500,000,(x)0 were allocated among the States on
the basis of ppulation.

((B) % of$3.500,000M0)() were allocated among the States oni
tle basis of urbanized populationi

(C') % of $3,,500,000,0)0 were allocated among the States on
the basis of population inversely weighted for per capita
income,

(D) % of $180,M)000.00 were allocated among the States on
the basis of income tax collections. and

(E) % of $1.8W0,000,000 were allocated among the States on
thle basis of general tax effort.

(C) Noxwmunrou-s STATEs A USTMENT.-
(1) Is- ozEEAL.-In addition to amounts allocated among the

States under subsection (a), there shall be allocated for e
entitlement period, out of amouts appropriated under section
10.5(b) (2), aU additional amount to any State (A) whose alloca-
tionI tun(der subsection (b) is deterned by the formula set forth
in paragraph (2) of that subsection and (B) in which civiliani
emPllloyees of the mnited States Government receive an allowanceSO Stat. 512. uimder ection 5941 of title 5, United States Code.

(2) DTERLIXAT1ON OF AxouNT.-The additional amount allo-
cable to any State under this subsection for any entitlement period
is an amount equal to a percenta of the amount allocable to that
State under subsectionb2 or that od which is the same
aIs the peentage of basic pay receivd by such employees sta-
tioned in that State as an lloce under such section 591. If
the total amount appropriated under section 105(b) (2) for any
entitlement period is not sufficient to pay in full the additional
almounts allocable under this subsection or that period, the Sec-
retary shall reduce proportionately the amounts so allocable.

SEC. 107. ENTITLEMENTS OF STATE GOVERNMENT
Ia) I)visioxN BET N STATE AND LocAL GovNMEN-xr.-The

Statetgovernment shall be entitled to receive one-third of the amount
alio(atedl to that State for each entitlement period. The remaining
portioni of each State's allocation shall be allocated among the units
of local government of that State as provided in section 108.

(b) STATn MfrT MA-INTAIN TRANsFE To LOCAL GovERNM TSTs.-
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(1) CGE:NRAL%L vuLE:.-The enititleinenit of anly State governmentfor any entitlement period beginning on or after .Jily 1, 1973.shall be reduced by the amount (if an' by whiclh-
(A) the average of the aggregate amounts transferred bjthe State government (out of its own 0ources) during SUCI

period and the preceding entitlement period to all units of
local government in such State, is less than,

(B) the similar aggregate amount. for the one-year period
beginning July 1, 1971.

For purposes of subparagraph (A), the amounit of ainy reduction
in the entitlement of a State government under this subsectionfor any entitlement period shall, for subsequent entitlement
periods, be treated as an amount transferred by the State govern-
ment (out of its own sources) during such period to inits of
local government in such State.

(2) ADJUSTENT wHERE TATE ASSUMES REsPoNsBILmy PORCATEGORY OF ExPENDITuREs.-lf the State government establishes
to the satisfaction of the Secretary that since June 30, 1972, it has
assumed responsibility for a category of expenditures which
(before July 1,1972) was the responsibility of local gvernmentslocated in such State, then, under regulations prescribed by the
Secretary, the aggregate amount taken into account under para-graph (1) (B) shall be reduced to the extent that incased Stateovernment spending (out of its own sourceS) for such categoryreplaced corresDonding amounts which for the one-yearperiod beginning JTlily 1, 1971, it transferred to units of local
government.

(3) ADJUSTMENT WHERE NEW TAXING POWERS ARE (XNFERRED
UPOON LOCAL GOVERNMENTs.-If a State establishes to the satisfac-
tion of the Secretary that since June 30, 1972, one or more units of
local government within such State have had conferred upon them
new taxing authority, then, under ationis prescribed by theSecretary, the aggregate amount taken into a¢count under para-graph (1) (B) sallbe rduced to the extent of the larger of-

(A) an amount equal to the amount of the taxes collectedby reason of the exercise of such new taxing authority bysuch local governments, or
(B) an amount equal to the amount of the loss of revenue

to the State by reason of such new taxing authority beingconferred on such local governments
No amount shall be taken into consideration under subparagraph(A) if such new taxing authority is an increase in the authorized
rate of tax under a prevously authorized kind of tax, unless theState is determined by the Secretary to have decrased a related
State tax. ' e

(4) SPECIAL RULE FOR PEROD BEGINNING JULY 1, i.7a.-In the
case of the entitlement period beginning July 1, 1973, the preced-
ing entitlement period for puroses ofpargrph (1) (A) shall
be treated as being the one-year period beginning July 1, 1972.(5) SPECIAL RULE, FOR PFROD BEGINNING JULY 1, i 976. In the
case of the entitlement period beginning July 1, 1976. and endingDecember 31, 1976. the aggregate amount taken into account un-der paragraph (1) (A) for the preceding entitlement period andthe aggregate amount taken into account under paragraph (1)(B) al1 be one-half of the amounts which (buit for this para-graph) would be taken into account.
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(fi) RFwcrON LN EN-TMLEMENT.-If the Secretary hias reasoi0
to believe that paragraph (1) requires a reduction iil the entitle-
ment of any State government for any entitlement period, he shall
give reasonable notice aind opportunity for hearinig to the State. If.
thereafter, he determines that paragraph (1) requires the reduc-
tioni of such entitlement, he shall also determinie the amount of
slic reduction and shall niotify the Grovenor of suchli State of
such determinations and shall withhold from subsequent paymnents
to suclh State governimenit iunider this subtitle an amount equal
to suclh reduction.

(7) TRANSFER TO *ENERAL F'UND.-An amoun11t equial to the
reduction in the entitlemenit of aiiy State government. whiclh
results from the applicationi of this subsection (after any judicial

Pott. Pr9 lreview under section 143) shall be transferred from the Trust
Fund to the general fund of the Treasury oni the day on which
such reduction becomes finial.

SEC. 1. ENTITLEMENTS OF LOCAL GOVERNMENTS
&a) AIOCATION AMONG CoUNTY AREAs.-The amount to be allo-

flated to the units of local government within a State for any entitle-
iiienit period slhall be allocated among the county areas located in that
State so that each county area will receive an amounit which bears the
.4aune ratio to the total amounit to be allocated to the units of local
ir)verniment witiin that State as-

(1) the population of that coumty area, mnultiplied by the
general tax ef ort factor of that counity area, multiplied by t.he
relative iiicome factor of that county area, bears to

(2) the sum of the products determined under paragraplh (1)
for all county areas within that State.

(1)) ALLO'ATON Tr COUN(T (GOVERNMrNTS, MUNicPALTIs, TowN-
SHiiS, ETC.-

(1) COUNTY wvERNXzNT-.-The county governument shall be
allocated that portion of the amount allocati to the county area
for the entitlement period under subsection (a) which bears the
.same ratio to such amount as the adjusted taxes of the county
government bear to the adjusted taxes of the county government
ainid all other units of local governimenit located in the county area.

(2) OTHER uNIT OF iocAL wENXENT.-The amount remain-
ing for allocationi within a county area after the application of
paragraph (1) shall be allocated amonig the units of local gov-
eniment (other than the county government aud cher thba town-
ship governments) located in that county area so that each unit
of local government will receive an amounit which bears the same
ratio to the total amount to be allocated to all such units as-

(A) the population of that local government, multiplied b
the general tax effort factor of that local government, multi-
plied by the relative income factor of that local government,
bearsto

(B) the bum of the products determined unider subpara-
graph (A) for all such units.

(3) TOWNsHiP oovErNxx.NsT.-If the county area includes one
or more township governments, then before applying paragraph
(;2)-

(A) there shall be st aside for allocation under subpara-
graph (B) to such township govemments that portion of the
amount allocated to the county area for the entitlemenit
period which bears the same ratio to such amount as the sum
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of the adjusted taxes of all such township governments bears
to the aggregate adjusted taxes of the county government,
such township governments, and all other units of local gov-
ernment loca in the county area, and

(B) that portion of each amount set aside under subpara-
graph (A) shall be allocated to each township government
on the same basis as amounts are allocated to units of local
goveniment under paragraph (2).

If this paragraph applies with respect to any county area for any
entitlement period, the remaining portion allocated under para-
graph (2) to the units of local government located in the county
area (other than the county government and the township govern-
ments) shall be appropriately reduced to reflect the amounts set
aside under subparagraph (A).

(4) INDIAN TRnBE AND ALASKAN NATIVE vALLGaES.-If within a
county area there is an Indian tribe or Alaskan native village
which has a recognized governing body which performs substan-
tial governmental functions, then before applying paragraph (1)
there shall be allocated to such tribe or village a portion of the
amount allocated to the county area for the entitlement period
wlhich bears the same ratio to such amount as the population of
that tribe or village within that county area bears to the popula-
tion of that county area. If this paragraph a plies with respect
to any county area for an' entitlement peri the amount to be
allocated under paragraph (1) shall be appropriately reduced
to reflect the amouint allocated iuider the preceding sentence. If
the entitlement of any such tribe or village is waived for any
entitlement period by the governing body of that tribe or village,
then the provisions of this paragraph shall not apply with respect
to the amount of such entitlement for such period.

(5) Rui Fori SxALL UNITs OF 0OVERNMENT.-If the Secretary
determines that in any county area the data available for any
entitlement period are not adequate for the application of the
formulas set forth in paragraphs (2) and (8) (B) with respect to
units of local government (other than a county government) with
a population below a number (not more than 500) prescribed for
that county area by the Secretary, he may apply paragraph (2)
or (3) (B) by allocating for such entitlement period to eaclh such
nnit located in that county area an amount which bears the same
ratio to the total amount to be allocated under paragraph (2)
or (3) (B) for such entitlement period as the population of such
lUnit bears to the population of all units of local government in
that county area to which allocations are made unaer such para-
grapl. If the preceding sentence applies with respect to any
counity area, the total amount to be al located under paragraph
(2) or (3) (B) to other units of local government in that county
area for the entitlemenit period shall be appropriately reduced
to reflect the amounts allocated inder the preceding sentence.

(6) ENTiLEMENT.-
(A) IN aFGERAL--Except as otlherwise provided in this

paragraph, the entitlemenit of any unit of local goverment for
any entitlement period shall be the amount allocat to such
unit under this subsection (after taking iiito account any
applicable modification under subsection (c) ).

(B) MAXIMUM AND MINIMUM PER CAPITA ENMITITLMNT.-
Subject to the provisions of subparagraphs (C) and (D) the
per capita amount allocated to aiiy couInty area or any unit of
local government (other than a couinty government) within a
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State uii(lei this sedtioii for ally eintitlement period shall not
be less thaii 20 percent, nor more than 145 percent, of two-
tlhirds of the amount allocated to the State un(ler section 108,
*tivided by the population of that State.

(C) LIMITATIoN.-The amounit allocated to any unit of
local government under this section for any entitlement period
shall not exceed 50 percent of the sum of (i) such government's
adjusted taxes, and (ii) the intergovermental transfers of
revenue to such government (other than transfers to such
government under this subtitle).

(D) ENTITLEMENT LESS THAN $200, OR GOVERNING BODY
WAIVES ENTITLEMENT.-If (but for this subparagrph) the
entitlement of any unit of local government below the level of
the county government

(i) would be less than $200 for any entitlement period
($100 for an entitlement period of 6 months), or

(ii) is waived for any entitlement period by the gov-
erning body of such unit,

then the amount of such entitlement for such period shall (in
lieu of being paid to such unit) be added to, anid shall be-
come a part of, the entitlement for such period of the county
government of the county area in which such umit is located.

(7) ADJUsTMEXT OF ENTITLEMENT.
(A) Ix oNExwA.-In adjusting the allocation of any county

area or unit of local government, the Secretary shall make any
adjustment required under paragraph (6) (13) first, any adust-
ment required under paragraph (6)(C) next, and any adjustment
required under paragraph (6) (D) last.

B) ADJUMENT POR APPLICATION OF MAXIMUM OR MINIMUM
PR CAPITA ENTITLEzxNT.-The Scretary shall adjust the alloca-
tions made under this section to county areas or to units of local
governments in any State in order to bring those allocations into
compliance with the provisions of paragraph (6) (B). In making
such adjustments he shall make any necesary adjustments wit
resvect to county areas before makig any necessary adjustments
with respet to units of local governument.

(C) D TMENT FOR APPLICATION OF LI:rrTATioN.-In any case
in which the amount allocated to a unit of local government is re-
duced under paragrph (6) (C) by the Secretary, the amount of
that reduction-

(i) in the case of a unit of local government (other than a
county government), shall be added to and increas the
allocation of the county govenument of the county area in
which it is located, unles (on account of the application of
paragraph (6)) that county government may not receive it,
in c case the amount of the reduction shall be added to
and increase the entitlement of the State government of the
State in which that unit of local government is located; and

(ii) in the case of a county government, shall be added to
and increa the entitlement of the State government of the
State in which it is located.

(e) SPzcuLAuOATIONRurs
(1) OPTONAL oAn&.-A State may by law provide for the

allocation of funds among county areas, or among units of local
government (other than county governments), on the basis of the
population multiplied by t.he general tax effort factors of such
areas or uinits of local government., on thee basis of the population

926 r86STAT.



86 STAT. ) PUBLIC LAW 92-512-CT. 20, 1972

multiplied by the relative income factors of such areas or units
of local government, or on the basis of a combination of those
two factors. Any State which provides by law for such a variation
in the allocation formula provided by subsection (a) or by para-
graphs (2) and (3) of subsection (b), shall notify tie Secretary
of such law not later than 30 days before the beginning of the first
entitlement period to which such law is to apply. Any such law
shall-

(A) provide for allocating 100 percent of the a ate
amount to be allocated under subsection (a), or under para-
graphs (2) and (3) of subsection (b);

(B) apply umformly throughout the State; and
(C) apply during the period beginning on the first day of

the first entitlement period to which it applies and ending
on December 31, 1976.

(2) CBxFICATION.-Paragrph (1) shall apply within a State
only if the Secretary certifies at the State law complies with
the requirements of sucl paragreph. The Secrry shall not
certify any such law with respect to which he ves notifica-
tion later than 30 days prior to the first entitlement period dur-
ing which it is to apply.

(d) GOvtRNXFXNTAL DEFINmONS AND RATzD Ruxs.-For pur-
poses of this title-

(1) UNITS OF LOCAL GOVERNXXNT.-The term "unit of local gov-
ernment" means the government of a county, municipaitv, town-
ship, or other unit of government below the State which is a unit
of general government (determined on the basis of the same prin-
ciples as are used by the Bureau of the Census for general 8tatis-
tical purposes). Such term also means, except for purposes of
paragp'h;p (1), (2), (8), (5), (6) (C), and (6) (D) of subsec-
tion (b), and, except for purpses of subtion (c), the recog-
nized governing body of an Indian tribe orAlan native village
Which performs substntial governmental functions.

(2) CERTAIN AREAS TREATD AS ouims.-In any State in
which anv umit of local government (other than a county govern-
ment) constitutes the next level of government below the State
government level, then, except as provided in the next sentence,
the geographic ara of such unit of government shall be treated
as a county area (and such unit of government shall be trated as
a county government) with respect to that portion of the State's
geographic area. In any State in which any county area is not
governed by a county governmnt but contains two or more units
of local government, such units shall not be treated as county
govemments and the geographic areas of such units shall not be
treated as countv areas.

(3) TowNsnHips.-The term "township" includes equivalent
subdivisions of government having different designations (such
as "towns"), anid shall be determined on the basis of the same
principles as are used by t.he lureau of the Census for general
statistical purposes.

(4) UIT OF LOCAL GOVERNMENT LOCATED IN L zARENTITY.-A
unit of local government shall be treated as located in a larger
entity if part or all of its geographic area is located in the larger
ent'ity.

(O5 ONLY PART OF uNIT LOCATED IN LARGm zETiTY.-If only part
of a unit of local government is located in a larger entity, such
part shall be treated for allocation purposes as a separate unit of
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local go erllmenit. an(d all computatiois shall, except as otherwise
provided in regulations, be made on the basis of the ratio which
the estimated population of such part. beats to the population of
the entirety of such unit.

(6) BOUNDAT (CHANGES, OVERNMENTAL RFORGANIZATIN, E'.-
If. by reason of boundary line changes, by reaon of State statu-
tory or conistitutional chan by ason of annexations or other
governmental reorganizatio or by reason of other circum-
stances, the application of any provison of this section to units of
locsl government does not carry out the purposes of this subtitle,
the application of such provision shall be mAde, under regulations
prewribed by the Seeretary, in a maner which is consistent with
such purposesm

SEC. 19. DEFINMONS AND SPECIAL RULIE FOR APPUCATION OF
ALLOCATION FORMULAS

a) Ix GENERAL-For purpose of this subtitle-
(1) PoPLuTIox.-Population shall be determined on the mame

basis as resident Population is determined by the Bureau of the
('ensus for gneral statisical purposes.

(2) URBNIZED POPurLATIOx.-Urbanized population means
the population of any area consisting of a central city or cities of
30,000 or more. inhabtants (and of the srrounding dosely setled
territory for such city or cities) which is treated as an urbanized
area by t.he. Burau of the. Censu for general satistical purposes.

(3) INcoxz-Income means total money income received from
all sources, as determined by the Bureau of the Censu for general
statistical purposes

(4) PMo*u.VAL INCoxL-Persnal income means the income of
individuals, as determined by the Department of Commerce for
national income acounts purposes.

(5) DAS oR D MINING ALLOCATIONS AND ENTTLE,-
MENT.-Elept as provided in regulations, the determination of
allocations and entitlements for any entitlement period shall be
made as of the first day of the third month immediately preceding
the beginning of such period.

(6) INTErGOVENMENTAL T3ANxsEs-The intergovernmenital
tranfers of revenue to any government ar the amountsof revenue
received by that government from other governments as a shar in
financing (or as reimburwment for) the performance of govem-
mental fanctions,a determined by the Butreau of the Census for
general statistical purposes

(7) DATA UIKED; UNFOMITY OF DATA.-
(A) GENERAL RLL--Exept as provided in subparagraph

(B), the data used shall be the most recently available data
provided by the Bureau of the. Census or the Depattanent of
Commerce, as the cas may be.

(B) -Y.i OF ESTIMATE, m.-UWhere the Secretary deter-
mines that the data referred to in subparagraph (A) are, not
current enough or are. not comprehensive enough to provide
for equitable allocationis. le nmay use such additional data
(including data based on estimates) as may be provided for
in regulations.

(b) INCFME TAX AMOulNT OF ,*iTATs.-For purposes of this sub-
title-

(1) IN GEXNERAL.-Tle itonoe tax aniounit of any State for ally
entitlemnmt. period is the ijioine tax amouniit of suich State as deter-
mined .11l{tine1 patai1ig1r1)lps (2) anid (3).
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(2) IK(XMKE T1'AX AMOwrN.-The iconme tax anmount of anyv State
for anyv entitlement lwriod is 1.5 percent of the net amount collected
from thlie State individual income tax of suclh State during 1972 or
(if later) durinig t.he last calendar year ending before the begin-
iing of such entitlement period.

(3) CEILING AND FLooR.-The mcome tax amount of any State
for any entitlement. period-

(A) shall not exceed 6 percent, and
(B) shall not be less than 1 percent,

of the F eml individual income tax liabilities attributed to such
State for taxable years ending during 1971 or (if later) during
the last calendar year ending before the beginning of such entitle-
ment period.

(4) STATE INDIDUAL rNCOxE TAx.-Thle individual inicome tax
of any State is the tax imposed upon the income of individuals by
such State and described as a State income tax umder section
164(a) (3) of the Internal Revenue Code of 194. 78 Stat. 40.

(a) FEDWRAL INDIVIDUAL INCOME TAX LIABIITImS.-Federal indi-
vidual income tax liabilities attributed to aniy State for any penod
shall be deternined on the same basis as such liabilities are deter-
mined for such period by the Intemal Revenue S;ervice. for general
statistical pUrPOses.

(C) GENERAL TAX Enirr OF STATEw.-
(1) IN GENmiRL.-For pUrposes of this subtitle-

(A) GENERAL TAX EORT FACrOR.-The general tax effort.
factor of any State for any entitlement period is (i) the net
amount collected from the State and local taxes of such State
during the most. recnt relorting year, divided by (ii) the
aggregate personal income (as defined in paragraph (4) of
subsection (a)) attributed to such State for tile same period.

(B) GENERAL TAX EFFORT AxouNUT.-The general tax effort
amount of any State for aniy entitlemenit perid is thie amount
determined by multiplying-

(i) the net amount collected from tile State and local
taxes of such State during the most. reent reporting year,

by(ii) the general tax effort factor of that State.
(2) STATE AND IA)CAL TAXES.

(A) TAxIzs TAKEN- INTO AWVUNT.-Tlhe State and local
taxes taken inlto account under paragraph (1) are the com-
pulsory contributions exacted by the Stel (or by any unit of
local government or other policl subdivision of the State)
for public purposes (other tlhan employee and employer
assessments and contributions to finance retirement and social
insuranee systenms, and other than special assessments for
capital outlay), as such contributions are deteined by the
Bureau of the iensus for general statistical purposes.

(B) MOST RECENT REPORTING YEAR.The most recent
reporting year with respect to any entitlement period consists
of the years taken into account by the Bureau of the Census
in its most recent general determination of State and local
taxes made before the close of such perod.

(d) GwENERA TAx EFoRT FACTOR OF COUT ARE.A.-FOI pulrposes
of this subtitle, the general tcax effort. fator of any county area for
any entitlement. period is-

(1) t.he. adjusted taxes of the munty government pluts the ad-
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justed taxes of each other unit of local government witlin that
county ares, divided by

(2) the aggregate mcome (as defined in paragraph (3) of
subsection (a ) attributed to that county area.

(e) GEXAL TAx EFoRT FACTOR OF UNIT OF LoCAL GoVEN-
XENT.-For purposes of this subtitle-

(1) IN GENERAL.-The general tax effort factor of any unit of
local government for any entitlement period is--

(A) the adjusted taxes of thlat unit of local government,
divided by

(B) the aggregate income (as defined in paragraph (3) of
subsection (a ) attributed to that unit of local government.

(2) AwUsTDTAxS.-
(A) IN GENERAL-The adjusted taxes of any unit of local

government are-
(i) the compulsory contributions exacted by such

goverment for public purposes (other than employee
and employer asments and contributions to finance
retirement and social insurance systems, and other than
special assessments for capital outlay), as such contri-
butions are determined by the Bureau of the Census for
general statistical purposes,

(ii) adjusted (under regulations prescribed by the
Secretary) by excluding an amount equal to that portion
of such compulsory contributions which is properly
allocable toexpenses for education.

(B) CRTAIN SALE TA=X coozcTED BY cOUNTIEs.-In any
case where-

(i) a county government exacts sales taxes within the
geographic area of a unit of local government and
transfers part or all of such taxes to such unit without
specifying the purposes for which such unit may spend
the revenues, and

(ii) the Governor of the State notifies the Secretary
that the requirements of this subparagraph have been
met with respect to such taxes,

then the taxes so trnsferred shall be treated as the taxes of
the unit of local government (and not the taxes of the
county government).

(f) RAnVzINOOM FACR-For purposes of this subtitle, the
relative income factor is a fraction-

(1) in the cae of a State, the numerator of which is the per
capita income of the United States and the denominator of which
is the per capita income of that State;

(2) in the case of a county area, the numerator of which is the
per capita income of the State in which it is located and the denom-
mator of which is the per capita income of that county area; and

(8) in the cas of a unit of local government, the numerator of
whic is the per capita income of the county area in which it is
located and the denominator of which is the per capita income of
the geographic area of that unit of local government.

For purposes of this subsection, per capita income shall be determined
on the basis of income as defined m paragraph (3) of subsection (a).

(g) ALLOCATION Rus FOR Fm FACTOR FoR . For purposes
of section 106(b) (8)

(1) ALLOCATION ON BASIS OF POPuLATIoN.-Any allocation
among the States on the basis of population shall be made by
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allocating to each State an amount which be.ars the same ratio to
the total amount to be allocated as the population of such State
bears to the population of all the States.

(2) AlLOCATION ON BAsIs OF URBANIZED PoPuLIIoN.-Any
allocation among the States on the basis of urbanized population
shall be made by allocating to each State an amount which bears
the same ratio to the total amount to be allocated as the urbanized
population of such State bears to the urbanized population of all
the States

(3) ALIOCATION ON BASIS OF POPULATION IXNERSELY WEIGHTED
FOR PER CAPITA INCoME.-Any allocation among the States on
the basis of population inversely weighted for per capita income
shall be made by allocating to each State an amount which bears
the same ratio to the total amount to be allocated as-

(A) the population of such State, multiplied by a fraction
the numerator of which is the per capita income of all the
States and the denominator of which is the per capita income
of such State, bears to

(B) the sum of the products determined under subpara-
graph (A) for all the States.

(4) ALLOCATIO oNOBAsI OP INCOE TAx coLLEONs.-Any
allocation among the States on the basis of income tax collections
shall be made by allocating to each State an amount which bears
the same ratio to the total amount to be allocated as the income tax
amount of such State bears to the sum of the income tax amounts
of all the States.

(5) ALLOCATION ON BAsIs OF GENERAL TAx oRT.- Any allo-
cation among the States on the basis of general tax effort sall be
made by allocating to each State an amount which bears the same
ratio to the total amount to be allocated as the general tax effort
amount of such State bears to the sum of the general tax effort
amounts of all the States.

Subtitle B-Administrative Provisions
SEC. 121. REPORTS ON USE OF FUNDS; PUBIJCATION.

(a) REPorrs ON UE or FUNs.- Each State government and unit
of ocal government which receive funds under subtitle A shall, after
the close of each entitlement eriod, submit a report to the Secretary
setting forth the amounts an purposes for which funds received dur-
ing such period have been spent or obligated. Such reports shall be in
such form and detail and all be submitted at such time as the
Secretary may prescribe.

(b) REPORTS ON PLANNED UU OF FuNDs.-Each State government
and unit of local government which expects to receive fiids under
subtitle-A for any entitlement period bgmning on or after January 1,
1978, shall submit a repot to the Secretary setting forth the amounts
and purposes for which it plans to spend or obligate the funds which
it expects to receive during such period. Such reports shall be in such
form and detail as the Secretary may prescribe and shall be submitted
at such time before the beginning of the entitlement period as the
Secretary may prescribe.

(C) PUBLICATION AND PULCITY OF REPoRs.-Each State govern-
ment and unit of local government shall have a copy of each report
submitted by it under subsection (a) or (b) published m a newspaper
which is published within the St and has generl circulation witin
the goeorphic area of that government. Each State government and
unit ofloeal government shal advise the news media of the publica-
tion of its reports pursuant to this subsection.
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SEC 122. NONDISCRIMINATION PROVISION.
(a) N- GEXERAL-No person in the UTnited Staes shall on the

ground ofrace, color, national origiin, or sex be excluded from partici-
patioII in, be denied the benefits of, or be subject to discriminationi
iuider any progranm or activity funded in whole or in part with funds
atiade available under subtitle A.

(b) AUTHORrrY OF SEcREr.-WRY--1henever the Secretary determninies
that a State governrment or unit of local government has failed to
comply with subsection (a) oran applicable regulation, he shall notifv
the Governor of the State (or, in the caw of a unit of local government,
t.he Governor of the State in which such unit is located) of the non-
compliance and shall request the Govemor to secure commpliance. If
within a reasonable period of time the Governor fails or refuses to
secure compliance, the Secrtry is authorized (1) to refer the matter
to the Attorney General with a recommendation that an appropriate
civil action be instituted; (2) to exercise the powers and functions

7 S tat. 252. pproided by title VI of the Civil Riglhts Act of19I4 (42 U.S.C. 2()d);
or (3) to takesuch other action as may be provided by law.

(C) AuORIT OF ArTRxzY GENERAL.-Whlein amatter is referred
to the AttorneyGeneral pursuant to subsection (b),or whenever he has
reasoni to believe thatf a State government or iunit of local government is
engaged in a pattern or practice in violation of the provisions cf this
section, the Attorniey General nay bring a civil actioIn ill any appri'o-
priate lUnited States district coturt for such relief as nmay be tippro-
priate, including injunctive rlief.
SEC 123. MISCELLANEOUS PROVISIONS

(a) AtwuRANCn wTzE SF-RET4ARY.-In order to qualify for anly
paymnent uinder subtitle A for any entitlement pericd beginninig oni or
after .Jaiuary 1, 1973, a State government or unit of local government
ImIust establish (in acecordance with regulationis prescribed by the Sec-
retary, and, with respect to a unit of local government, after an
oppoitunity for review and comment by the Governor of the State in
wlichl such unit is located) to thle satisfaction of tbe Secretary that-

(1) it will establish a trust fund in which it will deposit all p:xy-
nienits it receives under subtitle A;

(2) it will use- amounts in such trust fund (including any
interest earned thereon wrhile in such trust fund) during such rea-
sonable period or periods as may be provided in such regulations;

(3) in the case of a unit of local government, it will use amounts
in such trust fund (includiing any interest earned tlhereon while in
such trust fund) only for priority expenditures (as definied in
section 103(a)), and will Ly over to the Secretary (for deposit
in the general fund of the Treasury) an amount equail to 110 per-
cent of any amoumt expended out of such trust fund in violation of
this paragmph, unless suich amount is promptly repaid to such
trust fund (or the violation is otherwise. rrected) after notice
and opportunity for corrective action;

(4) it will provide for the expenditure of amounts receive(d
under subtitle A only in accordance with the laws andf procedures
applicable to the expendituire of its own revenues;

(5) it will-
(A) use fiscal, accounting and audit procelures whichl

conform to guidelines established therefor by the Secretary
(after consultation with the comptroller Gxeneral of the
UTnited States),
(B) provide to the Secretary (and to the ('omptroller Gen-

eral of the ITnited States), on reasonable not-ice, access to, and
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the right to examine, suich books. documents, papers, or rec-
ords as the Secre.tary may reasonably require for purposes of
reviewing compliance with this title (or, in the case of tle,
Comptroller General, as the Comptroller Greneral may reason-
ably require for purposes of reviewing compliance and oper-
ations under subsection (c) (2)),and

(C) make such annual and interim reports (other than Reports
reports required by section 121) to the Secretary as he may
reasonably require;

(6) all laborers and mechanics enmployed by contractors or sub-
contractors in the performance of work on any construction proj-
ect, 25 percent or more of t.he costs of which project are paid out
of its trust funid established under paragrapEl (1), will be paid
wages at rates not less than those prevail n' on similar construc-
tion in the locality as determined by the gecretar- of lAbor in
accordance with the Davis-Bacon Act, as amend,l (40 U.S.C.
276a-276a-), and that with respect to the labor standards speci- 49 Stat. 101 1.
fied in this paragraph the Secretary of Labor shall act in accord-
ance with Reorganization Plan Numbered 14 of 1950 (15 F.R.
3176; f64 Stat. 1267) and sectionl 2 of the, Act of Jume 13, 1934, 5 usc app.
as amended (40 U.S.C. 276c) 63 Stat. 10.

(7) individuals employed by it whose wages are paid in whole
or in part out of its trust fund established under param ph (1)
will be paid wages which are not lower than the prevaling rates
of pay or persons employed in similar public occupations by the
same employer; and

(8) i the case of a unit of local government as defined in the
second sentence of section 108(d) (1) (relating to governments of
Indian tribes and Alaskan native VIllages) it wrill expend fumds
received by it under subtitle A for the benefit of members of the
tribe or village residing in the county area from the allocation of
which funds are allocated to it under section 108(b) (4).

Paragraph (7) shall apply with respect to employees in any category
only if 25 percent or more of the wages of all employees of the State
government or unit of local government in such category are paid
from the trust fund established by it under paragraph (1).

(b) WrrHOWING OF PATXENm.-If the Secretary determines that
a State government or unit of local government has failed to comply
substantially with any provision of subsection (a) or any regulations
prescribed thereunder, after givig reasonable notice an opportunity
for a hearing to the Governor of the State or the chief executive officer
of the unit of local government, he shall notify the State government
or unit of local government that if it fails to take corrective action
within 60 days from the date of receipt of such notification further
payments to it will be withheld for the remainder of the entitlement
period and for any subsequent entitlement period until such time as
the Secretary is satisfied that appropriate corrective action has been
taken and that there will no longer be any failure to comply. UTntil he
is satisfied, the Secretary shalt make no further payments of such
amounts.

(C) ACCOUNTNG, AUDING, AND EVALUATION.-
(1) IN GENERAL.-The Secretary shall provide for such account-

ing and auditing procedures, evaluations, and reviews as may be
necessary to insure that the expenditures of funds received under
subtitle A by State governments and units of local government
comply fully with the requirements of this title. The Secretary is
authorized to accept an atudit by a State of such expenditures of a
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Sitate go ernmenit or unit of local goverInIment if le deteriiiies that
such audit and the audit procedures of that State ale sufficiently
reliable to enable him to carry out his duties uinider this title.
(2) (COMPrIOLLER GENERAL SHALL RE:VIEW ('O3PLiAN(' -TI)

(Comptroller General of the United States shall make such reviews;
of the work as done by the Secretary, the State governments, and(
the tunits of local government as may be necessary for tle. (Con-
res to evaluate compliance and operations unider this title.

Subtitle C-General Provisions
SEC. 141. DEFINTONS AND SPECIL RULES

a) SE(RrrAT.-For -purposes of this title, the termSieiretary"
viieans the Secretary of the T ury or his delegate. The termi "Secre.-
tAry of the Treasury" means the Secretary of the Treasury per-
tmoially, not including any delegate.

(b) ENTITLEXENT PEiUoD.-For purposes of this title, the tenri
"entitlement period" means-

(1) The period beginning January 1. 1972. and( ending Jume 80.
1972.

(2) The period beginning July 1, 1972, and(I ending l)ecem-
her 81,1972.

(8) The period beginning January 1, 1973, anid ending Jun1Xe .30.
1973.

(4) The one-year periods beg ng oni July 1 of 1978,1974 and
1975.

(h) The periol beginninlg July 1, 1976. anId ending Decem-
ber 81 1978.

(c) DsCT OF COLXWA.-
(1). TRATMENT As STATE AND LOcAL OOVERNM-Tr.-For pur-

poses of this title, the District of Columbia shall be treated bot-
(A) as a State (and any reference to the 'Governor of a

State sll, in the cas of the District of Coliumibia, be trated
as a referenc to the Commissioner of the District of
Columbia). and

(B) as a county area which hlas no units of local govern-
mlent (other than itself) within its geographic area.

(2A) R)DrTox iN CAE OF IN(COE TAX ON NONREDENT ILDIVID-
lALsL-If there is hereafter enacted a law im a tax oil
income earned in the District of Columbia by indivis who are
niot. residents of the District of Columbia. then the entitlement of
th1e District of Columbia under subtitle A for any etitlemet
priod shall be reduced by an amount equal to the net collections
from sich tax during such entitlemenit period attributable to
inidividuals who are not residents of the T)istrict of Columbia. The
preceding sentence shall not apply if

(A) the District of Columbia and Maryland enter into anl
agreement under which each State arees to pose a tax
on icome earned in that State by in duals who are resi-
dents of the other State, and the District of Columbia and
Virginia enter into an agreement under which each State
agrees to impose a tax on income eamed in that State by
individuals who are residents of the other State, or

(B) the Congress enacts a law directly mposn a tx Ol
inconme earned in the District of Columbia by individuals who
are not residents of the D)istrict of Columbia.
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SEC. 142. REGULATIONS.
(a) GENERAL Ruiz.-The Secretary shall prewribe such regulations

as may be neoessary or appropriate to carry out the provisions of this
title.

(b) ADMIN;ISTRATIVE Piocwviw ACT To APPLY.- The rulemaking
provisions of subehapter II of chapter 5 of title 5 of the United States
Code shall apDly to the regulations prescribed under this title for enti- 80 Stat. 381.

5 USC .551.tlement periods beginning on or after January 1, 1973.
SEC 14. JUDICIAL REVIEW.

(a) PTrmoNs POR REVIEW.-Any State which receives a notice of
reduction in entitlement under setion 107(b), and any State or unit
of local government which receives a notice of withholding of pay-
ments under section 104(b) or 123(b), may, within 60 days after
receiving such notioe, file with the United States court of appeals for
the circuit in which such State or unit of local government is located
a petition for review of the action of the Secretary. A copy of the peti-
tion shall forthwith be transmitted to the Secretary; a copy shall also
forthwith be transmitted to the Attorney General.

(b) REcw".-The Secretary shall file in the court the record of the
proceeding on which he based his action, as provided in section 2112
of title 28, United States Code. No objection to the action of the 72 Stat. 941;
Secretary shall be considered by the court unless such objection has 80 Stat. 1323.
been urged before the Secretary.
(C)J sRI5DICTION OF CouRT.-The court shall have jurisdiction to

affirm or modify the action of the Secretary or to set it asde in whole
or in part. The findings of fact by the Secretary, if supported by sub-
stantial evidence contained in the record, shall be conclusive. However,
if any finding is not supported by substantial evidence contained in
the record, the court may remand the case to the Secretary to take
further evidence, and the Secretary may thereupon make new or
modified findings of fact and may modify his previous actions. He
shall certify to the court the record of an further proceedings. Such
new or modified findings of fact sall ise be conclusive if sup.
ported by substantial evidence contained in the record.

(d) REVIEW BY SuIPREIE Couirr.-The judgment of the court shall
be subject to review by the Supreme Court of the United States upon
certiorari or certification, as provided in section 1254 of title 28,
United States Code. 62 Stat. 928.
SEC. 14. AUTHORITY TO REQUIRE INFORMATION ON INCOME TAX

RETURNS
(a) GENERL RuLz.-

(1) INFORMATION WITH REsPECT To PLACE OF REsiDENCE.-Sub-
part B of part II of subehapter A of chapter 61 of the Internal
Revenue Code of 1954 (relating to income tax returns) is amended 6 UStC 607031.
by adding at the end thereof the following new section:

"SEC 6017A. PLACE OF RESIDENCE
"In the case of an individual, the information required on any

return with respect to the taxes imposd by chapter 1 for any period
shall include information as to the State, county, municipality, and
any other unit of local government i which the taxpayer (d any
other individual with respect to whom an exemption is claimed on such
return) resided on one or more dates (determined in the manner pro-
vided by regulations prescribed by the Secretary or his delegate)
durig such priod."

(2) CLERICAL AMENDMENT.-The table of sections for such
subpart B is amended by adding at the end thereof the following:

U-O1 0-13- a
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"Sec. 6017A. Plate of revidence."

(b) Ciu.. PENALTY.-
(1) IN GENEUAL-Subehapter B of chapter 68 of the Interiial

6SA Stat. 828; Revenue Code of 1954 is amended by addig at the end thereof
85stat.
26 UsC 6651. the following new section:

"SEC. 687. FAILURE TO SUPPLY INFORMATION WITH RESPECT TO
PLACE OF RESIDENCE.

"(a) CmL PENALTY.-If any person fails to include on his return
any information required under section 6017A with respect to his place
of residence, he shall pay a penalty of $5 for each such failure, unless
it is shown that such failure is due to reonable cause.
"(b) DEFicizENcY PocwumR Nor To APPLY.-Subchapter B of

26 USC 6211. (hapter 63 (relating to deficiency procedures for inoome, estate, gift,
and chapter 42 taxes) shall not apply in respect of the Sment or

collection of any penalty imposed by subsection (a)."

(2) ('LERICAL AXENDMENT.-The table of tions for such sub-
chapter B is amended by adding at the end thereof the following:

-Sec. 687. Failure to supply information with respect to place of
residence."
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TAB H

AFFIRMATIVE ACTION -- ITS MEANING AND APPLICATION

One of the most hotly debated areas in the Equal Employment

Opportunity concept centers on two words: "Affirmative Action"

(AA). Affirmative Action spawns arguments that it is synonymous

with "quota" systems; that it is reverse discrimination based on

preferential treatment.

I. MEANING OF AFFIRMATIVE ACTION

In simplest of terms, AA means taking "positive" or "active" steps

to accomplish the public policy goal of equal employment opportunity.

Hence, it differs from "passive" support of EEO. For example,

in the area of recruitment:

Passive Support: An employer depends on word-of-mouth recruitment.

If the employer has a predominantly all white-male workforce, it is

a reasonably safe assumption that the word will reach only their

white-male friends and aquaintances.

Thus, while an employer can be nondiscriminating --i.e., would

hire a qualified minority or female jobseeker, neither race nor

sex would be the basis of refusal -- it has no meaning if the

minority or female community doesn't know a job opening exists.
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Active Support: If this same employer undertook the following

recruitment or hiring steps, he would be an "affirmative action"

employer as distinguished from a passive "equal opportunity"

employer:

(1) Notified the minority community of the job vacancy
through proper community media; contacted community
and civic organizations associated with minority and
women activities.

(2) Abolished artificial barriers to hiring -- such as
exams which are not related to the job or which are
culturally biased, or educational requirements not
necessary to the given job -- hence not necessary to
the operation of the business or public enterprise.

II. BASIS FOR AFFIRMATIVE ACTION

A. Overview

There are two types of discriminatory practices:

(1) Overt: Intentional and obvious, for example, job
assignments by race or sex, resulting in segregated
departments or work units.

(2) Covert: Subtle, mostly unintentional,forms of discrimin-
ation which pervade an organization. Such "systemic"
or "institutionalized" discrimination is founded on
artificial barriers which appear "neutral" on their
face -- often insurmountable barriers for minorities
and women to hurdle.

It is the position of the U.S. Commission on Civil Rights that

the effect of either or both types of discrimination has been

a "substantial preference of white males, irrespective of

their relative qualifications vis-a-vis members of the excluded

group."
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The Commission asserts:

Viewed in this context affirmative action
programs are designed not to establish preferential
treatment for minorities and women. Rather, the
purpose of such programs is to eliminate the
institutional barriers that minorities and women
now encounter in seeking employment and thereby to
redress the historic imbalance favoring white males
in the job market....

Source: Statement on Affirmative
Action for Equal Employment
Opportunities, Clearinghouse
Publication No. 41, Feb. 1973.

B. Affirmative action is aimed at ending barriers to EEO such as:

(1) Word-of-mouth recruitment that never reaches minority,
ethnic or underrepresented sex groups.

(2) Recruitment at schools or colleges/universities with a
predominantly non-minority or male student population
when comparable recruitment is not carried out in
predominantly minority or coeducational institutions.

(3) Rules against employment of married women and automatic
termination of a pregnant employee.

(4) Job qualification - e.g., high school diploma or previous
work experience which is not substantially related to job
requirement. Penalizes not only minority but all low-
income applicants with limited educational opportunity or
job experience.

(5) Past discriminatory hiring history of a company or public
agency still discouraging excluded classes from applying
until company or agency demonstrates an equal opportunity
in employment effort.

III. AFFIRMATIVE ACTION REQUIRED OF GOVERNMENT CONTRACTORS/SUBCONTRACTORS

A. Background

(1) The intended reach of Executive Order 11246 can be appreciated
by a review of these facts:
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(a) An estimated 30-40 million workers -- about 40
percent of the nation's total civilian workforce --
are employed by companies and institutions which
are federal government contractors.

(b) The federal government procured property and
services amounting to more than $100 million
during fiscal year 1972.

(c) Based on several studies, there is a finding that
minority males and females, plus non-minority
females, are substantially underrepresented
in government contractors' workforce and, where
employed, are concentrated heavily in the lower-
paying jobs.

Source: Report of U.S.
Commission on Civil
Rights: The Federal
Civil Rights Enforcement
Effort, Vol. 5, July 1975,
p. 230.

(2) Numerous court decisions have established that the President
has a duty and the authority -- under the Constitution and
through executive control of the government's procurement
process -- to require those who do business with the
federal government to provide equal employment opportunity.

(3) The Constitution (Fifth Amendment) prohibits the federal
government from engaging in discriminatory practices.
Thus, if the federal government gives financial assistance
to or enters into contracts with private or public employers
whose practices or policies discriminate, the government
itself may well be engaged in unconstitutional discrimination.

B. Requirements of Executive Order 11246,as amended, and Office of
Federal Contract Compliance Regulations

(1) The Equal Opportunity Clause

Each contractural agreement of $10,000 or more must include
two basic commitments:
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(a) Not to discriminate because of race, color,
religion, sex or national origin (nondiscrimination
pledge). The OFCC exempts religious educational
institutions with respect to employing persons of
a particul.ar religion, and provides for an exemption
if sex is a bona fide occupational qualification.

(b) To undertake affirmative action in all employment
practices at all company facilities, even those not
involved in the contract work. In turn, prime
contractors must obtain similar guarantees from all
of their subcontractors. Also includes a pledge
that no facility will be segregated: i.e., lunch-
rooms, recreation areas, housing facilities when
provided, etc.

Exemptions for state and local government:

While obligated to have an Equal Opportunity
Clause, the Clause is not applicable to those
government subdivisions or agencies which do
not participate in work under the contract.
Thus the EO Clause is more limited in the public
sector.

The Equal Employment Opportunity Clause also applies to
federally assisted construction contracts (e.g., a grant
or a loan from the federal government to a state-or county-
initiated construction project).

2. Elements In Affirmative Action

Affirmative action compliance includes, but is not limited
to: recruitment; hiring; upgrading; demotion; transfer;
layoff or termination; rates of pay and other forms of
compensation; selection for training, including apprentice-
ship.

3. Affirmative Action Regulations

(a) Construction contracts

(b) Nonconstruction contracts

The AA compliance requirements differ between construction

and nonconstruction contracts.
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The OFCC maintains that the distinction is necessary for two

reasons:

(1) The temporary and fluctuating nature of construction work

makes it difficult to predict job opportunities; consequently,

it is difficult for a construction contractor to set realis-

tic goals for filling a given number of jobs with minorities.

(2) The construction industry relies on trade unions for referral

of workers. The industry draws from a "labor pool." Construc-

tion contractors usually are not able to adopt AA hiring

practices independent of unions.

Consequently, the affirmative action compliance program for the

construction industry has relied upon area-wide plans: (1) plans

imposed by the OFCC, or (2) hometown (voluntary) plans developed

by contractors, craft unions, and minority organizations to in-

crease minority participation in the construction workforce of the

area as a whole.

Provisions of hometown plans typically include:

(1) Training or apprenticeship outreach programs

(2) Goals or ranges of goals to increase minority membership

in unions

(3) Nondiscrimination agreements by contractors

(4) Local administrative committees to oversee implementation of

the hometown plan -- usually composed of an equal number of

representatives from the three principal groups (contractors-

unions-minority organizations)
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Final approval of lhometown plans must come from the OFCC. If

these groups cannot agree, the OFCC may impose a plan.

An imposed plan sets goals for minority utilization in each

trade on all federal and federally assisted construction projects

in the plan area. Perhaps the best known of imposed plans is the

Philadelphia Plan, which was upheld by the courts.

Reporting Requirements

The reporting procedure requires all construction contractors --

in both hometown and imposed plans -- to submit a monthly report

(Monthly Manpower Utilization Report). The report is sent to the

assigned compliance agency, which in turn forwards copies to the

Office of Federal Contract Compliance.

IV. THE ROLE OF UNIONS IN AFFIRMATIVE ACTION UNDER EO 11246

While labor unions (unless they themselves are contractors) are not

covered under EO 11246, they are nevertheless affected.

The contractor must send the union with which it has a contract a

notice advising the union of the contractor's obligations and com-

mitments under the order. The contractor is not required to under-

take any actions in order to insure nondiscriminatory practices by

the union. Nor must the union accept any obligation.

Nevertheless, a contractor who is party to a collective bargaining

agreement is required to include in his compliance report how union

practices and policies are affecting the contractor's ability to

comply with the order.
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If a union interferes with the contractor's EEO program, the

Secretary of Labor may report such interferences to the Department

of Justice or to the Equal Employment Opportunity Commission. The

Secretary may recommend that appropriate proceedings be brought

under Title VII of the Civil Right Act of 1964.

Additionally, the OFCC regulations allow the Director of OFCC to

hold hearings concerning union practices or policies. The record,

to date,indicates that OFCC hearings have been confined to con-

struction unions. It is estimated that 60 percent of all construc-

tion workers are hired through referral unions.

(Source: Bureau of Labor Statistics (BLS) Bulletin 1665, 1970,
p. 73, Table 8).

A referral union, as defined by the EEOC, is one that performs

any of the following functions: operates a hiring hall or hiring

office; has an arrangement under which an employer or employers

are required to consider or hire persons referred by the union

or its agents; has at least 10 percent of its members employed by

persons who customarily look to the union, or an agent of the

union, for employees to hire. Source: EEOC, Local Union Report
EEO-3 (1971).

V. THE CONCEPT OF GOALS AND TIMETABLES

It was in construction contracting that the federal government

developed the concept of goals and timetables. This concept also

has been adopted for nonconstruction contractors, but with a
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basic difference. The OFCC analyzes the factors lcading to

acceptable goals in the construction industry; however, under

Revised Order 4, which details the AA obligation of the non-

construction contractor, the latter must undertake a "self-

analysis" in setting goals.

This difference in setting goals is premised on the fact that most

nonconstruction contractors have a relatively constant workforce,

and hence can establish their own goals and timetables. (It should

be noted that supply and service contractors employ the vast

majority of workers protected by EO 11246.)

Required Content of AA Programs: Nonconstruction Contractors

(1) The purpose of the required AA program for nonconstruction

contractors/subcontractors is set forth in Section 60-2.10

of Revised Order 4 (as of February 14, 1974):

60-2.10 Purpose of affirmative action program.
An affirmative action program is a set of specific

and result-oriented procedures to which a contractor
commits himself to apply every good faith effort.
The objective of those procedures plus such efforts
is equal employment opportunity. Procedures with-
out effort to make them work are meaningless; and
effort, undirected by specific and meaningful pro-
cedures is inadequate. An acceptable affirmative
action program must include an analysis of areas
within which the contractor is deficient in the
utilization of minority groups and women, and
further, goals and timetables to which the contrac-
tor's good faith efforts must be directed to correct
the deficiencies and, thus to achieve prompt and
full utilization of minorities and women, at all
levels and in all segments of his work force where
deficiencies exist.
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(2) Regarding the establishment of goals and timetables, Revised

Order 4 prohibits "quotas" and preferential treatment (reverse

discrimination).

On quotas, the Order states:

Goals may not be rigid and
inflexible quotas which must
be met, but must be targets
reasonably attainable by
means of applying every good
faith effort to make all as-
pects of the entire affirm-
ative action program work.

[Section 60-2.10 (e)]

On Preferential treatment, the
Order states:

The purpose of a contractor's
establishment and use of goals is
to insure that he meet his affir-
mative action obligation. It is
not intended and should not be
used to discriminate against any
applicant or employee because of
race, color, religion, sex, or
national origin.

[Section 60-2.30 Use of Goals]

(3) Reporting Requirements:
(a) Each contractor and subcontractor who has at least 50

employees and a contract of $50,000 or more must develop
a written affirmative action compliance program for each
of its establishments. Time allowed after commencement
of contract - 120 days.

(b) An annual report of results must be submitted.

State and Local Government Exemptions: Only
educational institutions and medical facilities
are required to meet requirements of (a) and (b).
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VI. GOALS AND TIMETABLES: A NEW NAME FOR QUOTAS?

Those responding "yes" would argue, in effect, that numerical

standards, by whatever name, are illegal quotas. Typical of the

position taken by those attacking the goals and timetables concept

is this statement:

A problem with significant potential importance is
that of reverse discrimination. It is this issue, we
believe, that will pose the ultimate dilemma for the
employer who seeks to obey the requirements of all the
agencies charged with responsibilities in the equal
employment opportunity area.

Let us be blunt about it--goals and timetables as
required by OFCC under the Executive Order are actually
quotas. OFCC and the compliance agencies deny this and
say that goals are merely targets which an employer
must make a good effort to attain. But employers are not
stupid. They know that if they fail to attain a "goal"
they have a lot of explaining to do. And much of the ex-
planation may fall on deaf ears.

It is easy to see the dilemma thus posed: An em-
ployer has set a goal under the Executive Order of
hiring three black carpenters within one year. Five
applicants, equally qualified, apply for the jobs.
Three are black and two are white. If the employer
wants to be on safe terrain with OFCC or the compliance
agencies it is clear what he should do--hire the three
black carpenters. Yet EEOC takes the position, and
rightly so, that this constitutes reverse discrimination
and hence is unlawful. We are beginning to see a number
of lawsuits charging reverse discrimination. We expect
that there will be many more--including class actions.
The dilemma for the employer is all too clear--he'll
be damned by the OFCC if he doesn't hire by quota and
will risk losing Government contracts; at the same time he
faces a Title VII suit if he does hire by quota.

[Source: From text of NAM Congressional testimony,
"NAM Analysis on Equal Employment Opportunity
Reform." Reprinted in Daily Labor Report,
BNA, Oct. 13, 1975, E-1]
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The supporters of goals and timetables, on the other hand, argue

that there is a difference between quotas and goals and timetables.

They contend that goals are not quotas which must be met, but,

rather, objectives by which "good faith" effort may be determined.

In answer to the question, "Are not-goals and timetables the same

as quotas for racial, ethnic and sex groups?", the U.S. Civil

Rights Commission responds:

No. The essential difference is that under a quota
system a fixed number or percentage of minorities or
females is imposed upon the employer, who has an ab-
solute obligation to meet that fixed number. No excuses
are accepted, nor can failure to meet the quota be jus-
tified.

Goals and timetables, by contrast, are result-oriented
procedures by which the employer--subject only to the
requirement that the targeted results are as much as
reasonably can be expected--determines goals and a time
schedule for correcting minority underutilization, and
then makes every good-faith effort to achieve the self-
imposed goals. Contrary to what would be true in the
case of quotas, failure to meet goals and timetables is
excused if the employer can show that good-faith efforts
have really been made. However, an employer must be
prepared to demonstrate in detail why good-faith efforts
failed to produce desired results.

In a sense, goals and timetables represent a shifting
of the burden of proof from the government to the em-
ployer on the question of whether or not the employer
used good-faith efforts to hire more minority individuals
and women.

The Commission also responds to closely allied questions, offered

here in full to provide opportunity-for exploration, discussion

and analysis:
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Question--- Do not goals and timetables result in hiring
on the basis of race or sex, rather than on the basis of who
is best qualified for the job, thereby undermining the merit
system?

Answer-- No. There is a myth abroad that, in years past,
hiring decisions always were made on the basis of objective
and proven methods for assessing applicants' "qualifications."
In fact, the hiring decisions of many, if not of most, em-
ployers were based in large measure on subjective and un-
proven criteria. As a result, racial and sexist stereotypes
operated to exclude women and minorities without regard for
their actual qualifications. Indeed, such criteria in some
degree were institutionalized within the "merit system" it-
self. For example, under the well established "rule of
three," public employers have been free to use subjective
and unsubstantiated criteria in selecting among the top
three candidates for a post. Following the principle of
the Griggs case... therefore, a major affirmative action
step to be taken in achieving minority employment goals is
to assure that job qualifications are accurately appraised.
Thus, if a hiring standard disproportionately excludes
women or minorities, the employer can use that standard
only if such standard demonstrably assesses qualifications
for the job. This does not weaken, but rather strengthens,
the role of applicant "qualifications" in determining
employee selection.

Question--- Do not affirmative action plans establish
preferential treatment for minority groups and women?

Answer-- No. On the contrary, their purpose is to undo
a preferential system many years in the making and to redress
the historic imbalances now favoring white males in the job
market.

Redressing this imbalance requires that discriminatory
patterns be eradicated and some measure of equity be estab-
lished for persons who have been discriminatorily excluded
in the past. Implementation of affirmative action plans
must, therefore, necessarily involve a selection process
aimed at achieving these goals.

For the purpose of remedying discriminatory practices. a
selection process designed to achieve such goals is a valid
technique so long as it does not produce a pattern of dis-
crimination against qualified members of another group.
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The fact is that very few persons are ever hired on a totally
objective basis. Even the Civil Service merit system rarely
requires the selection of a specific person from among a
group of qualified applicants. The requirement is that from
among such a group a person be selected. Obviously many
subjective elements then enter into the selection process.
The candidate's personality, disposition, experience, and
apparent judgement are just a few of the elements that always
influence a selection. Unfortunately, a significant reason
for the paucity of minority group persons and women in many
job categories is that these subjective factors never include
providing a fair share of employment opportunities to them.

An affirmative action plan must require some action that
has not heretofore taken place. Otherwise it is useless.
One of the requirements, therefore, is that in the subjective
evaluations that always occur in the selection process, one
factor previously excluded should now be included--a concern
that a reasonable number of qualified minorities and women
be hired until equity is attained.

Question--- Are goals and timetables aimed at achieving
proportional representation of minorities and women?

Answer-- The concept of goals and timetables is not synony-
mous with proportional representation. Rather, the concept
comes into play when it has been determined that women or
minorities are underutilized or underrepresented in one or
more job classifications. When underutilization has been
established, affirmative action programs ... are employed
to bring minorities and women into the labor force in the
numbers that "would reasonably be expected by their availability."
Goals and timetables may be viewed as the measure or yardstick
to determine whether the affirmative action programs are,
in fact, achieving the goals of increasing the number of women
and minorities in the labor force.

The concept of goals and timetables often conjures up an
image of some precise mathematical division of a pie, where-
by each group or subgroup gets a share dependent upon the
size of the group. But the concept in no way depends upon
a precise mathematical formula. Rather, it focuses on the
demonstrable results of past discrimination (the under-
utilization) and seeks to remedy that by compensatory programs
(affirmative action). The "goal" that we refer to is nothing
more than a description of what that labor force would look
like absent the effects of illegal racial or sexual discrim-
ination, and the "timetable" is the informed estimate of time
needed to achieve the discrimination-free labor force without
disrupting the industry or denying anyone the opportunity
for employment.
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A California judge has not accepted the proportional representation

explanation of the U.S. Civil Rights Commission, for he held that

proportional employment is a concept that sets quotas for each race

and sex.

Judge Lyle E. Cook of the California Superior Court held unconsti-

tutional a 1972 affirmative action plan developed by the City

Council of Berkeley. He held that hiring priorities for minorities

and women violate the Equal Protection Clause of the Fourteenth

Amendment of the U.S. Constitution and Title VII of the Civil

Rights Act of 1964.

The City Council stated that its goal was to "achieve and maintain

no less than proportional employment for all minorities and women

in each department, job classification and/or salary category

throughout the city service." Proportional employment was defined

by the Council: "...the percentage of each race and sex in the

City of Berkeley workforce shall be approximately equal to that of

the percentage of each race and sex in the Berkeley population as

a whole."

Judge Cook stated:

Racial quotas, generally, are viewed in our law with
suspicion. They tend to freeze official conduct in the
future by reference to yesterday's conditions. One need
only look at Berkeley's racial proportions of 30 years ago
and consider its impact on racial employment quotas, fixed
at that time, to be alarmed at the future effect of resort
to such devices. It must be remembered that quotas operate
to exclude as well as include.

Source: Government Employee Relations Report, BNA,
April 28, 1975, A-1
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Then there is the case in which the court of appeals held that

promotions in the New York State Department of Corrections may

be made on a quota basis as an "interim" measure, to be abandoned

as soon as a nondiscriminatory promotional procedure (testing)

was adopted. Nevertheless, the court of appeals took a strong

position against the use of quotas:

The replacement of individual rights and opportunities by
a system of statistical classifications based on race is
repugnant to the basic concepts of a democratic society.

The court acknowledged that quotas may be proper in those instances

in which a clear-cut, long-time pattern of discrimination existed.

The court found, in the case at hand, that there was no evidence

of long-term discrimination since the only convincing evidence

wais the one-time usc of an invalid test.

The court concluded in this case, which was brought as a class

action suit under the Civil Rights Act of 1866:

So long as civil service remains the constitutionally
mandated route to public employment in the State of
New York, no one should be bumped from a preferred
position on the eligibility list solely because of
his race. Unless the Fourteenth Amendment is applic-
able only to blacks, this is constitutionally forbidden
reverse discrimination.

(Kirkland v. Dept. of Correctional Services
CA 2, 1975, 11 FEP Cases 38)

In another and related case, the Court of Appeals for the Third

Circuit declined to enjoin the starting of a class of cadet
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police officers selected on the basis of a hiring quota. The

appellate court upheld the district court which refused to grant

an injunction. Its reasoning: racial classifications have not

yet been declared unconstitutional when used to fashion a remedy

against discrimination. (Osburn v. Shapp, CA 3, 1975. 11 FEP

Cases 58)

The foregoing positions are merely illustrative of divergent

viewpoints. Undoubtedly, the courts will be grappling with the

burning issue of affirmative relief for a long time.

VII. AFFIRMATIVE ACTION UNDER EO 11246

AND UNDER TITLE VII: A DIFFERENCE

A distinction should be made between AA requirements under the

Executive Order under Title VII.

First, Title VII: the law grants to the courts broad discretion

in fashioning affirmative remedies. Thus, there must be a

findg of discrimination before affirmative action remedies are

imposed. As a practical matter, EEOC attempts in conciliation to

shape affirmative action programs, but absent success, the courts

provide a remedy if called for.

Under Executive Order 11246, affirmative action is not based on a

finding that the contractor has unlawfully discriminated. In order

to get and keep a contract, the EO 11246 imposes upon the contractor

the duty to make a self-determination as to the need for affirmative

action, without resort to a judicial determination.
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Examples of Other Souirces for Affirmative Action

1. California Fair_Employment Practices Act: While the Act

does not mandate AA, except for certain employers in the con-

struction industry receiving contracts funded solely by the

state, the policy of the FEP Commission is to encourage AA

as a necessary means of achieving equal employment opportunity.

The Commission has issued a pamphlet on "Affirmative Action

Guidelines."

2. Executive Order 11478: Prohibits discrimination in federal

employment based on race, color, religion, sex, or national

origin. The order states in part: "It is the policy of the

Government...to promote...equal employment opportunity through

a continuing affirmative program in each executive department

and agency... (Section 1)

3. Rehabilitation Act of 1973, as amended in 1974 (Section 503):

Prohibits discrimination based on physical or mental handi-

cap. Proposed regulations would appear to impose a different

AA concept: instead of goals and timetables, specific AA

efforts are required, e.g., access to accommodations to the

building, work area, lunchroom, restrooms, restructuring of

jobs, etc.

4. Ap ntice les and Reglations of the U.S. Department

of Labor: Deal with EEO in apprenticeship and training programs

and provide that apprenticeship programs registered with
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either the Department of Labor or with the State apprentice-

ship agencies must adopt written AA plans. A definition of

affirmative action is found under Section 30.4 of the Rules

and Regulations to be found in appendix.

(The source of authority of the Secretary of Labor to
issue Rules and Regulations is a 1937 Act authorizing
him to develop labor standards in apprenticeship programs.)

Note: The various regulations dealing with the obligation
of contractors and subcontractors may be obtained by
writing to:

Office of Federal Contract Compliance
U.S. Department of Labor
Washington, D.C. 20210

They can also be found in the Code of Federal
Regulations. Updates on changes in the Reg-
ulations are found in the Federal Reister.
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Executive Order 11246'
EQUAL EMPLOYMENT OPPORTUNITY

Under and by viWtue of the authority vested in me as
President of the United States by the Constitution and
statutes of the United States, it is ordered as follows:

PART I-Nondiscrimination in Government Employment

SECTION 101. It is the policy of the Government of the
United Suates to provide equal opportunity in Federal
employment for all qualified persons, to prohibit dis-
crimination in employment because of race, creed, color, or
national origin, and to pronmte the full realization of
equal employment opportunity through a positive, con-
tinuing program in each executive department and agency.
The policy of equal opportunity applies to every aspect
of Federal employment policy and practice.

SEC. 102. The head of each executive department and
agency shall establish and maintain a positive program
ofequal employnmnt opportunity for all civilian employees
and applicants for employment within his jurisdiction in
accordance with the policy set forth in Section 101.

SEc. 103. The Civil Service Commission shall supervise
and provide leadership and guidance in the conduct of
equal employment opportunity programs for the civilian
employees of and applications for employment within the
executive departnments and agencies and shall review agency
program accomplishments periodically. In order to facili-
tate the achievenmnt of a model program for equal employ-
ment opportunity in the Federal service, the Commission
may consult from time to time with such individuals,
groups, or orgpnizations as may be of assistance in im-
proving the Federal progrm and realizing the objectives
of tnis Part.

SEc. 104. The Civil Service Commission shall provide
for the prompt, fair, and impartial consideration of ali
complaints of discrimination in Federal employment on
the basis of race, creed, color, or national origin. Proce-
dures for the consideration of complaints shall include at
least one impartial review within the executive depart-
ment or agency and shall provide for appeal to the Civil
Seice Commission.

SEC. 105. The Civil Service Commission shall issue such
regulations, orders, and instructions as it deems necessary
and appropriate to carry out its responsi.bilities under this
Pan, and the head of each executive department and
agency shall comply with the regulations, orders, and
instructions issued by the Commission under this Part.

PART 11-Nondiscrimination in Employment bv Govern-
ment Contractors and Subcontractors

Subpart A- DUmnes of the Seereiarv! o, Lab('r
Sec. 201. The Secretary of Labor shall be vesronsible

for !he administration of Parts 11 and 1ll of this Order and
'See also Executive Order 11375



shall adopt such rules and regulations and issue such
orders as he deems necessary and appropriate to achieve
the purposes thereof.

Subh)urt 1--Contractors' A1greements
SEC. 202. Except in contracts exempted in accordance

with Section 204 of this Order, all Government contracting
--encies shall include in every Government contract
hereafter entered into the following provisions:

'"During the performance of this contract, the contractor
agrees as follows:

'"(1) The contractor will not discriminate apinst any
employee or applicant for employment because or race,
creed, color, or national origin. The contractor will take
aflirmative action to ensure that applicants are employed,
and that employees are treated during employment, with-
out regard to their race, creed, color, or national origin.
Such action shall include, but not be limited to the follow-
ing: employment, upgrading, demotion. or transfer;
recruitmnent or recruitment advertising; layof or termina-
tion; rates of pay or other forms of compensation; and
selection for training, including apprenticeship. The con-
tractor agrees to post in conspicuous places, available to
employees and applicants for employment, notices to be
provided by the contracting officer setting forth the
provisions of this nondiscrimination clause.

"(2) The contractor- will, in all solicitations or adver-
tisements for employees placed by or on behalf of the
contractor, state that all qualified applicanU will receive
consideration for employment without regrd to race,
creed, color, or national origin.

"(3) The contractor will send to each labor union or
representative of workers with which he has a collective
bargaining agreenent or other contract or understanding,
a notice, to be provided by the agpncy contracting officer.
advising the labor union or workers' representative of the
contractor's commitments undet Section 202 of Executive
Order No. 11246 of Sept. 24, 1965, and shall post copies
of the notice in conspicuous pces available to employees
and applicants for employment.

"(4) The contractor will comply with all p ions of
Executive Order No. I 246 of Sept. 24, 1965, and of the
rules, regulations and relevant ordes of the Secretary of
Labor.

"(5) The contractor will furnish all information and
reports required by Executive Order No. 11246 of Sept.,
1965, and by the rules, regulatio, and orders of the
Secretary of Labor, or pursuant thereto, and will permit
access to his books, records, and accounts by the contact-
ing agency and the Secretary of Labor for purposes of
investigation to ascertain compliance with such rules,
regulations, and orders.

X (6) In the event of the contractor's noncompliance
with the nondiscrimination clauses of this contract or
with any of such rules, regulations, or orders, this con-
tract may be cancelled, terminated, or suspended in whole

or in part and the contractor may be declared inc!-gbie b'r
further Government contracts in accordan.cbe with pro-
cedures authorized in Executive Order No. 112 '5 ot' Sept.
24, 1965. and such other sanctions may be irnpozed and
remedies involved as provided in ExecutiVe Order No.
11246 of Sept. 24, 1965. or by rule. regulaiion, or order of
the Secretary of Labor, or as oLherwise providetd by law.

"(7) The contractor will include the provisions of
Paragraphs (1) through (7) in every subcontract or pur-
chase order unless exempted by rules. regulations, or
orders of the Secretary of Labor issued pursuant to Section
204 of Executive Order No. 11246 of Sept. 24. 1965, so
that such provisions will be binding upon each subcon-
tractor or vendor. The contractor wil take such action
with respect to any subcontract or purchase order aS the
contracting agency may direct as a means of enforcing
such provisions including sanctions for noncompliance:
Provkidd. however, That in the event the contractor be-
comes involved in, or is threatened with, litigation with a
subcontractor or vendor as a result of such direction by
the contracting agency, the contractor may request the
United States to enter into such litigation to protect the
interests of the United States."

SEC. 203. (a) Each contractor having a contra.E con-
taining the provisions prescribed in Section 202 shall file,
and shall cause each of his subcontractors to tile. Com-
pliance Reports with the contracting agency or the Secre-
tary of Labor as may be directed. Compliance R-ports
shall be tiled within such times and shall contain such in-
formation as to the practices, policies, programs, and em-
ployment policies, programs, and employment statistics
of the contractor and each subcontractor, and shall be in
such form, as the Secretary of Labor may prescribe.

(b) Bidders or prospective contractors or subcontractors
may be required to state whether they have participated in
any previous contract subject to the provisions of this
Order, or any preceding similar Executive order, and in
that event to submit, on behalf of themselves and their
proposed subcontractors, Compliance Reports prior to
or as an initiat part of their bid or negotiation ofaonrct.

(c) Whenever the contractor or subcontractor has col-
lective bargaining agement or other contract or under-
standing with a labor union or an agency referring workers
or providing or supervising apprenticeship or training for
such workers, the Compliance Report shall include such
information as to-such labor union's or agency's practices
and policies affecting compliance as the Secretary of Labor
may prescribe: Provided, That to the extent such inform-
tior is within the exclusive possession of a labor union or
an agency referring workers of providing or supervising
apprenticeship or training and such labor union or agency
shall refuse to fumish such information to the contractor,
the contractor shall so certify to the contracting agency as
part of its Compliance Report and shall set forth what
efforts he has made to obtain such information.

(d) The contracting agency or the Secretary of Labor



may dirLcd ih. an) biddcr or pi-;ospvctive contractor or
subtcon:,ractcr shall submift, as part of hi,, Compliance
Report. e statenicrit in writing. signcd b)) an.authorized
olicer or agent on behalf of any lalbor urion or any agency
referring %orkers or providing or supervising apprentic-
ship cr other training. s%ith which the bidder or prospec-
tive contractor deals. with supporting information, to the
effect that tht signer's practices and policics do not dis-
criminate on the grounds of race. color. creed. or national
origin. and that the signer either uill affirmatively co-
operate in the implementation of the poiicy and provisions
of this Order or that it consents and agrees that recruit-
ment. empiovment. and the terms and conditions of
employment under the proposed contract shall be in ac-
cordance, with the purposes and provisions of the Order.
In the event that the union, or the agency shall refuse to
execute such a statement. the Compliance Report shall so
certify and set forth what efforts have been made to secure
such a statement and such additional factual material as
the contracting agency or the Secretary of Labor may
require.

SEC. 204. The Secretary of Labor may, when he deems
that special circumstances in the national interest so re-
quire. exempt a contracting atency from the requirement
of including any or all of the provisions of Section 202
of this Order in any specific contract, subcontract, or
purchaes order. The Secretary of Labor may. by rule or
regulation, also exempt certain classes of contracts, sub.
contracts, or purchase orders (1) whenever work is to be,
or has been performed outside the United States and no
recruitrItle. of morkers within the limits of the United
Su,tt:e iv in.olsed: (2) for standard commercial supplies or
raw materials: (3) involvring less than specified amounts of
mone) or specified numbers of workers: or (4) to the
extent ,hai thcy insMolve subcontracts below a specified tier.
TheiSvcritary of Labor may Llso provide. by rule. rteula-
tion. c> Order. for the exemption of facilities of a contra;-
tor wh.kmh are in all rewpects separate and distinct from
activities of the contractor related to the performance of
the cortract: Proiided. That such an excmption will not
interferte ith or impede the eftfectuation of the purposes of
this O0cier: And provided.fi.rWher, That in the absence of
such ar exemption all facilities shall be covered by the
provisions of this Order.

Subpur, C-Ptowrs (Iid Diuties of the Secretary(of Labor
0,,d the C'rraemirg.4Agnr'ies
Sr. 2(5. Each contra;ting agency sh"l. be prinmarily re-

sponsible for obtaining compliance w-ith thc rules, regula-
tions. end orders of the Secretarv of Labor %ith respect
to cor.:racts entered into by such agency or its contractors.
All contr-ctins! agencies shall comrpiv with the rules of the
Secrerttrn of Labor in discharging their primardr respon-i-
blilia fce svcuring conmpliance with the provitiouts of con-
tracts and otn:rkise %kith the terms of this Order and of
the ru;,s. rreul,!:ions. aind orders of the Secretar% of Lainor
issued rpr%-;ant to this Order. They are directed to co-

operate sv ith the Secretary of Labor and to furnish the
Secretary of Labor such inforuation and assistance as he
may require in the performance of his functions Lander this
Order. They are further directed to appoint or designate,
from among the agency's personnel, compliance officers.
It shall be the duty of such officers to seek compliance with
the objectives of this Order by conference, conciliation,
mediation, or persuasion.

SEC'. 206 (a) The Secretary of Labor may investigate
the employment practices of any Government contractor
or subcontractor, or initiate such investigation by the
appropriate contracting agency, to determine whether or
not the contractual provisions specified in Section 202 of
this Order have been violtd. Such investigation shall
be conducted in accordance with the procedures established
by the Secretary of Labor and the investigting agency
shall report to the Secretary of Labor any action taken or
recommended.

(b) The Secretary of Labor nay receive and investigate
or cause to be investipted complaints by employees or
prospective employees of a Govenment contractor or
subcontactor which allege discrimtion contrary to the
contractual provisions s in Section 202 of this
Order. If this inv tion is conducted for the Secretary
of Labor by a contracting aency, that agency shall report
to the Secretary what action has been taken or is recom-
mended with rerd to such complaints.

SEc. 207. The Secretary of Labor shall use his best
efforts, directly and through contrcting agencies, other
interested Federal, State, and local agencies, contractors,
and all other available instrumentalities to cause any
labor union engaged in work under Government contracts
or any agency referring workers or providing or super-
vising apprenticeship or training for or in the course
of such work to cooperate in the implementation of the
purposes of this Order. The Secretary of LAbor shall, in
appropriate cases, notify the Equal Employment Oppor-
tunity Commission, the Deparment of Justice, or other
appropriate Federal agencies whenever it has reason to
believe that the practices of any such labor organization
or agency violate Title VI or Title VII of the Civil Rights
Act of 1964 or other provision of Federal law.

SEc. 208. (8) The Secretary of Labor, or any agency,
officer, or employee in the executive branch of the Govern-
ment designated by rule, regulation, or order of the Secre-
tary, may hold such hearings, public or private, as the
Secretary may deem advisable for compliance, enforce-
ment, or educational purposes.

(b) The Secretary of Labor may hold, or cause to be
held, hearings in accordance with Subsection (a) of this
Section prior to imposing, ordering, or recommending the
imposition of penalties and sanctions under this Ordclr.
No order for debarnwnt of any contractor from further
Government contracts under Section 209(a) (6) shall be
made without affording the contractor an opportunity for
a hearing.



Sujbpart D- -Sanctions and Penalties
Sec. 209. (a) In accordance with such ruiles, regulations.

or orders as the Secretary of L;or may issue or aidopt. the
Secretary or the appropriate contracting agency rnay,

(I) Publish. or cause to be published. the nalmnes of
contractors or unions which it has concluded have com-
plied or have failed to comply with the provisions of this
Order or of the rules, regulations, and orders of the
Secretary of La;bor.

(2) Recommend to the Department of Justice that, in
cases in which there is substantial or material violation or
the1threat of substantial or material violation of the con-
tractual provisions set forth in Section 202 of this Order,
appropriate proceedings be brought to enforce those pro-
visions, including the enjoining, within the limitations of
applicable law, of orgpnizations, individuals, or groups
who prevent directly or indirectly, or seek to prevent
directly or indirectly, compliance with the provisions of
this Order.

(3) Recommend to the Equal Employment Opportunity
Commission or the Department of Justice that appropriate
proceedings be instituted under Title VlI of the Ci. il
Rights Act of 1964.

(4) Recommend to the Departmwnt of Justice that
criminal proceeding be broqght for the furnishing of
false information to any contrcting agency or to the
Secretary of Labor as the case may be.

(5) Cancel, terminate, suspend, or cause to be cancelled.
terminated, or suspended, any contract, or any portion or
portions thereof, for failure of the contractor or subcon-
tractor to comply with the nondiscrimination provisions
of the contract. Contrcts nuy be cancelled, terminated.
or suspended absolutely or continuance of contracts may
be conditioned upon a progran for future compliance
approved by the contracting aency.

(6) Provide that any contracting agncy shall refrain
from entering into further contracs, or extensions or
other modifications of existing contracts, with any non-
complying contractor, until such contrctor has satisfied
the Sertar of Labor that such ontrator has established
asd will carry out personnel and employment policies in
cdmpliance with the p ns of this Order.

(b) Under rules and reg nprscribed by the
Secretary of Labor, each contracting agency shall make
reasonable efforts within a reasobk time limitation to
secure coipiliance with the conract provisions of this
Order by methods of conference, conciliation, mediation.
and persuasion before predinp shall be instituted under
Substion (a) (2) of this Section, or before a contract shall
be cancelkld or terminated in whole or in part under Sub-
section (a) (5) of this Section for failure of a contractor or
subcontractor to comply with the contract provisions of
this Order.

SFc. 210. Any contracting agency taking anv action
authorized hy this Subpart, whether on its own motion. or
ais directed by the Secretary of Labor, or under the rules

and regulationi of the Secretary, shall promptly notify the
Secretary ol' such action. Whenever the Secretary ot I labor
mrakes a determination under this Section. lie shali
promptly notify the appropriate contracting ag-ency of the
action recomrmended. I'he agency shall take suc:h action
and shall report the resilts thereof to the Secrotary of
Labor within such time as the Secretary shall specily.

SEC..2IL. If the Secretary shall so direct, contracting
agencies shall not enter into contracts with any bidder or
prospective contractor unless the bidder or prospective
contractor has satizfactorily complied with the provisions
ot this Order or submits a program for compliance ac-
ceptable to the Secretarv of Labor or, if the Sc.retary so
authorizes, to the contracting agency.

SEc. 212. Whenever a contracting agency can";els or
terminates a contract, or whenever a contractor has been
debarred from further Government contracts, under
Section 209 (a) (6) because of noncompliance * ith the
contract provisions with regard to nondiscrimination, the
Secretary of Labor, or the contracting agency involved,
shall promptly notify the Comptroller General of the
United States. Any such debarment may be rescinded by
the Secretary of Labor or hy the ciontracting agency which
imposed the sanction.

Subpart E-Certificates 0] Mlerit
SEC. 213. The Secretary of Labor may pros.ide for

issuance of a United States Government Certificate of
Merit to employers or labor tinions, or other agencies
which are or may hereafter be engaged in work under
Governmnt contracts, if the Secretary is satistied that the
personnel and employment practices of the employer, or
that the personnel, training, apprenticeship, membership.
grievance and representation, upgrading. and other prac-
tices and policies of the labor union or other agency con-
form to the purposes and provisions of this Order.

SEc. 214. Any Certificate of -Merit may at any time be
suspended or revoked by the Secretary of Labor if the
holder thereof. in the judgmnt of the Secretary. has failed
to comply with thie provisions of this Order.

SEC. 215. The Secretary of Labor may provide for the
exemption of any employer. labor union, or other aency
from any reporting requirements impowd under or-pur-
suant to this Order if such employer, labor union. or other
agncy has been awardcd a Certificate of Merit which has
not been suspnded or revoked.

PART Ill-Nondiscrimination Provisions in Federally
Assisted Construction Contracts

SEc. 301. E;ach ese uti%e department and agency which
administers a program involving Federal financial assist-
ance shall require as a, condition for the appro%,al of anY
grant. contract, loi.n. ini.rance, or guarantee thereunder.
which may invohcv a v nnstruiction contract. that rhe applic-
ant for Fcdcra! a;v.>;tAnce un(dertake and agree to incor,
porate, or causetoo hc incorporated, into aill contruction



eOrlitJ.;N pdl(i ltor in whole or in part with funds obtained
fromil the Fcdcr.al Go%ernment or i)orrowed on the credit
of ihe Federal Government pursuant to such grant, con-
tract, loan, iiisuranee, or guarantee. or undertaken pur-
suant to any Federal progran involving such grant, con--
tract. loan. insurance, or guarantee. the provisions pre-
scrited for Governnmnt contracts by Section 203 of this
Order or such modificaion thereof. preserving in sub-
stance the contractor's obliations thereunder, as may be
approved by the Seacrry of Labor, together with such
additional provisions as the Secretary deems approprite
to estblish and protect the interest of the United States
in the enforcement oftoe obligations. Each such applic-
ant shall also underake and agree (I ) to assist and co-
operate actively with te administering depart.ent ot
agny and the Secary of Labor in obtaining the com-
pliane of contrctors and subcontrators with those con-
tract provisions and with the ruile, regultions, and
releant orders ofthe Secretary, (2) to obtain aiid to furmish
to the administering deparm t or aency and to the
Secretary of Labor such inf ion as they nmy require
for the supervision of such compliance, (3) to carry out
anctions and penalties for violation of such obliptions
imposed upon contractors and subcontractors by the
Secretary of Labor or the administering department or
agency pursuant to Part II, Subpart D. of this Order. and
(4) to refrain from entering into an} contract subject to
this Order, or extension or other modification of such a
contract with a contractor debarred from Government
contracts under Part 11, Subpart D, of this Order.

SEC. 302. (a) "Construction contract" as used in this
Order mcans any contract for the construction. rehabilita-
tion, alteration, conversion, extension. or repair of build-
ings, highways, or other improvements to real property.

(b) The provisions of Part 11 of this Order shall apply to
suich construction contracts, and for purposes of such
application the administering department or agency shall
be considered the contracting agency referred to therein.

(ci The term "applicant" as used in this Order means an
applicant for Federal assistance or, as determined by
agency regulation, other program participant, with respect
to whom an applicaition for any grant. contract, loan,
insurance, or guarantee is not finaliv acted upon prior to
the effective date of this Part. and it includes such an ap-
plicant after he becomes a recipient of such Federal
assiqta nec
S30.3 )3* (ai) Each administering department and agency

shall he responsible for obtaining the compliance of such
applicants with their undertakings under this Order. Each
administering department and agency is directed to co-
operate with the Secretary of Labor. and to furnish the
Secretary such information and assistance as he may
requ4ire in the performance of his functions under this
Ordcr.

(h) In th. event ani applicant fails and refLuCSe to comply
with his undertakings, the administering department or

agenc) may take any or all of the following actions: (I)
can.el. terminate, or suspend in whole or in part the agree-
ment, contract. or other arrangement with such applicant
with respect to which the failure and refusal occurred;
(2) refrain from extending any further assistance to the
applicant under the progm with respect to which the
failure or refusal occurrd until satisfactory assurance of
future compliance has been received from such applicant;
and (3) refer the cas to the Departmnt of Justice for
appropriate legl e

(c) Any to with ope to an applicat pursuant to
Subion (b) dog be t in coformuy with Sectio
602 of the Civil Ris At of (and th thio
of the edorl acy isued ther-
uncr), to the e t apcle. Io caue ll action be
taken with pt to pursut to Clause (1)
or (2) of Sub (b) ho nWotie opportunity
for haring before the a isr departMent or agency.

S£c. 304. Any exewiw depmnm or cy which
imposes by rulet,rgtin, or other requrements of
non-disnmition in employment, other than require-
ments imposed pursuant to this Order, may delegate to the
Secretary of Labor by aw0ement such responsibilities with
respect to piance sanderds, reports, and procedures
as would tend to bring the administration of such require-
ments into conformity with the administration of require-
ments imposed under this Order: Provided, That actions
to effect compliance by recipients of Federal financial
assistance with requirements imposed pursuant to Title VI
of the Civil Rights Act of 1964 shall be taken in conformity
with the procedures and limitations prescribed in Section
602 thereof and the regulations of the administering de-
partment or agency issued thereunder.

PART IV-Miscellaneous
SEc. 401. The Secretary of Labor may delegate to any

officer, agency, or employee in the Executive branch of the
Government, any function or duty of the Secretary under
Parts 11 and IlI of this Order, except authority to pro-
mulpte rules and regulations of a general nature.

SEc. 402. The Secretary of Labor shall provide adminis-
trative support for the execution of the program known as
the "Plans for Progress."

SEC. 403. (a) Executive Orders Nos. 10590 (January 18.
1955). 10722 (August 5, 1957), 10925 (March 6, 1961).
11114 (June 22, 1963), and 11162 (July 28, 1964), are
hereby superseded and the President's Committee on
Equal Employment Opportunity established by Executive
Order No. 10925 is hereby abolished. All records and
property in the custody of the Committee shall be trans-
ferred to the Civil Service Commission and the Secretary of
Labor. as appropriate.

(b) Nothing in this Order shall be deemed to relieve any
person of any obligation assumed or imposed under or
pursuant to any Executive Order superseded by this Order.
Al! rules. regulations, orders. instructions, designations,



Executive Order 11375
AMENDING EXECUTIVE ORDER NO. l1124,

RELATING TO EQUAL EMPLOYMENT O?POR-
TUNITY

It is the policy of the United States Government :o

provide equal opportunity in Federal employment and in
employment by Federa contracton on the bsjis of merit
and withiout discrimination beause of race. color, religion,

ex or national origin.
The tongress, by enacting Title VII of the Civil Righu

Act of 1964, enunciated a national polio, or equal em-
ployment opportunity in private employentt. oithout
discrimination because of race. color, religion. sex or

national origin.
Executive Order No. 11'46 of September 24. 1965,

carried forward a program of oqual employment oppor-
tunity in' Government employment, employment by
Federal contractors and subcontractors and employment
3&der Federally asisted construction contracts reprdes
of race. creed, culor or-national origin.

It is desirable that the e4,ual employment opportunity
programs provided for in Executive Order No. 11246
expressly embrace discrimination on account of sex.

NOW, THEREFORE. by virtue of the authority vested
in me as President of the United States by the Constituto
and statutes of the United States, it is ordered that Exeu-
tive Order No. 11246 of September 24, 1963, be amended
as fibllows:

(1) Section !01 of Part l, concerning nondiscriminati
in Government employment, is revised to read as follow:

"SECTION 101. It is the policy of the Governmwnt of the
United States to provide equal opportunitv in Federal
employment for all qualified persons, to prohibit dis-
crimination in employment becaus of race, coW, reliion,
sex or national origin, and to promote the full raliati
of equal employment opportunity through a positive
continuing progrm in each executive department
agency. The policy of equal opportunity applies to ery
aspect of Federal employment policy and practice."

(2) Section 104 of Part I is rvised to read as follows:
"SECroN 104. The Civil Servce Commission shaU Pr

vide for the prompt, fair, and impartial consideratio of

all complaints of diSCnrmination in Federal empl
on the basis of race, coior, religion, sex or national origin.
Procedures for the consideration of complaints shail in-

clude at least one impartial review within the executive
department or agency and shall provide for appeal to the
Civil Serice Commission."

(3) Paragraphs (1) and (2) of the quoted required cod-
tract provisions in section 202 of Part ll, concerning non-
discrimination in employment by Government contrctOfs
and subcontractors, are revised to re3d as follows:

"(i) rhe cntractar will not discriminate aainst any
employee or applicant for employment because of race,

color. religion. s.x. or national origin. The contractor wilt
take aItirnuitive action to ensure that applicants arc em-
ployed, and that employees are treated during employ.
nwrt, wihout reprd to their race, coler, religion. sex or
natioal origin. Such action shull include, but not be
limited to- the follwing: employment. upgrading, demo-
tion, ot transfer; recruitment or recruitment dvertising;
layo or termint'ion; rtes of pay or other forms of com-
pensation; and st6ion for triing, includingsapprentice-
ship. he cnractor aes to:post in conspilcftus places,
availbk to eml and plicants for emyment,
otie to tw providd b the contracting offier etting
.frth th p s of this nondiscrimination clause.

(2) The contractor w~IZ, in all solicitations or advertise-
enssbtremp es pbceed by-or on behalf of the con-

tractor, state tht all qualified applicants will receive
cn ation for e lmen without repad to race,
colo, lign, #x or natio origin."

(4) S-ion 203 (d) otPart II is revised to read as foUows:
"(d) The eotracti agency or the Secretary of Labor

may db.ct that any bider or prospective contractor or
sbcontractor sall submit, as pert of his Compliance
Report, a stement in writing, signed by an authorized
offcer oraent on behaIf ofany labor union or any agency
referrng workers or providing or supervising apprentice-
ship or other training, with which the bidder or prospec-
tive contractor deals. with supporting information, to the
effect that the signers practices and policies do not cis-
criminate on the grounds of race, color, religion, sex or
national oritin. and ihat the signer either will affirmatively
cooperate in the implementation of the policy and pro-
visions of this order or that it consents and agrees that
recruitnmnt, employment, and the terms and conditions
of employment under the proposed contract shall be in
accordance with the purpos and provisions of the order.
In the event that the union, or the agency shall refuse to
execute such a statenment, the Compliance Report shall so
certify and set forth what efforts have been made to secure
such a statement and such additional factual material as
the contr.ting agenicy or the Secretary of Labor may
require.
The amendmenis to Part I shall be effective 30 days

after the date of this order. The amendments to Part II
shall be effective one year after the date of this order.

LYNDON B. JOHNSON

THE WHITE HOUSE,
October 13, 1967.
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RULES AND REGULATIONS

Tite 29-lABOR
Subtitle A-Office of the Secretary of

Labor
PART 30-EQUAL EMPLOYMENT OP-

PORTUNITY IN APPRENTICESHIP
AND TRAINING
On January 29, 1971, notice of pro-

posed rule making was published in the
FEDEL RZGSTR (36 P.R. 1419), with
regard to revisang Part 30 of Title 29 of
the Code of Federal Regulations, Issued
by the Secretary of Labor on Decem-
ber. 13, 1963, 2& P.R. 13775, dealing with
equal employment opportunity in ap-
pr3nticeship and training. Interested
persons were given 30 days in which to
submit written statements, data, views,
or arguments regarding any or all of the
policies or procedures contained in the'
proposal. After consideration of all such
relevant matter as was presented by in-
terested persons, 29 CFR Part 30 as so

proposed is hereby adopted, subject to
the following change:

1. In 1 30.1, the sentence reading "This
part also provides policies and pro-
cedures for recognizing appropriate
State agencies for registering appren-
ticeship programs for Federal purposes"
is changed to read "This part also pro-
vides policies and procedures for con-
tinued or withdrawal of recognition of
State agencies for registering of appren-
ticeship programs for federal purposes."

2. Paragraph (c) in § 30.4 is changed
by inserting immediately after the last
sentence thereof the following conclud-
ing sentences: "The affirmative action
plan shall set forth the specific steps the
sponsor intends to take in the areas listed
below. Whenever special circumstances
warrant, the Department may provide
such fiancial or other assistance as it
deems necessary to- implement the re-
quirements of this paragraph."

3. Subparagraph (1) of I 30.4(c) is
changed to read as follows: "Dissemina-
tion of information concerning the na-
ture of apprenticeship, availability of
apprenticeship opportunities, sources of
apprenticeship applications, and the
equal opportunity.policy of the sponsor.
For programs accepting applications only
at specified intervals, such information
shall be disseminated at least 30 days
in advance of the earliest date for
application at each interval. For pro-
grams customarily receiving applications
throughout the year, such information
shall be regularly disseminated but not
less than semiannually. Such information
shall be given to the Department, local
schools, employment service offices, com-
munity organizations which can ef-
fectively reach minority groups, and pub-
lished in newspapers which are cdrculated
in the minority community as well as
the general areas in which the program
sponsor operates."

4. Subparagraph (6) of 1 30.4(c) will
read as follows: "To encoumge the es-

tablishment and utilization of programs
of preapprenticeship, preparatory trade
training, or others den to afford re-
lated work experience or to prepare can-
didates for apprenticeship, a sponsor
shall make appropriate provision in its
affiative aotion plan to assure that
those who complete such programs are
afforded full and equal opportunity for
admission into the aprenticeship
program."-

5. Subparagraphs (6), (7), and (8) of
I 30.4(c) are renumbered IuIaaga
(7), (8), and (9) of 130.4(c), respec-
tively.

6. Subparagraph (10) of £ 30.4(c) will
read as follows: "Such other ato as
to insure that the rerutmet, selection,
employment,.and training of apprentie
during apprenticeship, shall be without
discrimilation because of race, color, re-
ligion, national origin, or sex; such as:
General publication of apprentceship
opportunities and advantages adver-
tisements, industry reports, articles, etc.;
use of present minority apprenti and
joumeymen as recruites; carr coun-
selinu; periodic auditig of affrmative
action programs and aoivitise; and de-
velopment of rea e oures be-
tween the sponsor and employers of
apprentices to insure that equal em-
ployment opportuoity is being granted
including reporting systems, onsite re-
views, briefing sessions, etc."

7. In subparagraph (3) of I 30.4(d),
the words "affirmative action program"
are changed to read "irmative action
plan".

8. In paragraph (e) of 1 30.4, the
words "affimative action progmm" are
changed to read "affrmative action
Plan".

9. In paragraph (g) of 1 30.4, the words
"as shall be designated by the Secretary"
are changed to read "as aopriate".

10. In paragraph (a) of 1 30.5, the
words "further too WI enasre" are
changed to read "otherwise insure".

11. In the last seitence of I 30.5(b)
(4) (b) (11), the word "golas" is changed
to read "goals".

12. Section 30.7 as proposed is not
adopted. Accordingly, 1 30.7 is reserved
for future use,

13. Section 30.19 is changed by adding
the following concluding sentence:
"State Apprenticeship Cnls hall no-
tify the Department of any such exemp-
tions granted affecting a substnal
number of employers and the reasons
therefor."

E,ffective date. This pat shall be ef-
fective upon publication in the FEDER
REGISTER. (4-8-71)
Signed at Washington, D.C., this 30th

day of March 1971.
J. D. HowsoN,

Secretary of Labor.
Sec.
30.1
30.2
30.3
30.4
30.6

Scope and purpose.
Definitions.
Equal opportunity
Affrmative action p .
Selection of apprentio.

Sec.
30.6

30.7

30.8
30.9
80.10

Existing lists of eligibles and public
notice.

Completion of approved preappren-
ticeship programs.

Records.
Compliance reviews.
Noncompliance with Fedoral and

State equal opportunity require-
ment..

30.11 Complalnt procedure.
30.12 Adjustment in schedule for compli-

ance review or complafat prooeming.
80.18 Sanctions.
30.14 Reinstatement of program registra-

tlon.
80.15 State Apprenticeship Oouncils.
30.16 HearIngs.
see:
80.17 tlmldatory of retaliatory acts.
80.18 NondIsrimination.
30.19 Exemptlons.
AuIoam: The provisqis of this Part 80

are lsued under sec. 1, 50 Stat. 6, as
amended; 29 U.S.C. 50; 40 U.S.C. 276o', 5 U..C.
801; ReorganIation Plan No. 14 of 1950, 44
Stat. 1267, 3 CPR 1949-58 Comp., p. 1007.
§ 30.1 Scope and purpose.
This part sets forth policies and pro-

cedures to promote equality of opportu-
nity in apprenticeship programs regb-
tered with the U.S. Department of Labor
or with State apprenticeship programs
registered with recognized State appren-.
ticeship agencies. These policiesand pro-
cedures apply to the recruitment and
selection of apprentices, and to all con-
ditions of employment and trainin dur-
ing appxenticeship; and the procedures
established provide for review of appren-
ticeship programs, for registering ap-
prenticeship programs, for esing
complaints, and for deregistering non-
complying apprenticeship programs.
This part also provides policies and pro-
cedures for continued or withdrawal of
recognition of State agencies for register-
ing of apprenticeship programs for Fed-
eral purposes. The purpose of this part
is to promote equality of opportunity In
apprenticeship by prohibiting discrimi-
nation based on race, color, religion,
national origin, or sex in apprenticeship
programs, by requiring affrmative action
to prqvide equal opportunlty in such
apprenticesp programs, and by co-
ordinating this part with other equal
opportunity programs.
§ 30.2 Definitions.

(a) "Department" means the U.S. De-
partment of Labor.

(b) "Employer" means any person or
organization employing an apprentice
whether or not the apprentice is en-
rolled with such person or organization
or with some other person or organiza-
tion.

(c) "Apprenticeship program" mean
a program registered by the Department
and evidenced by a Certificate of Regis-
tration as meeting the standards of the
Department for apprenticeship, but does
not include a State apprenticeship
program.
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RULES AND REGULATIONS

(d)- "Sonsor" meam any person or
gnition operatng an apprentice-

ship progm, rp e of whether
such person or oganization is an
employer.

(e) "Secretary" means the Secretary
of Labor, the Assstant ecretry Of
Labor for Manpower or any perso ape-
cicaIly designated by either of them

(f) State pp ip Council"
meazs a State appreticshp council or
other State agency in anyX of the 50
States, the District of Columbia, or any
territory or possion of the United
States, which is renized by the De-
partment as the appropriate agency for
regis ng programs for PFdeal ur-
POs.

(g) "8tak apprenticeship program"
means a program registered with a State
Apprenticeship Council and evidenced by
a Certificate of Registation or other ap-
propriate document as metig the
standards of the State Apprenticeship
Council for apprenticeship.

(h) "State program sponsor" means
any person or organization operattng a
State apprenticehip program, irrespec-
tive of whether such person or organiza-
tion is an employer.
§ 30.3 Equal opportunity standards.

(a) Obligations of 8ponsors. Each
sponsor of an apprenticeship program
shall:

(1) Recruit, select, employ, and train
apprentices during their apprenticeship,
without discrimination because of race,
color, religion, national origin, or sex;
and

(2) Uniformly apply rules and regula-
tions concerning apprentices, including
but not limited to, equality of wages,
periodic advancement, promotion, as-
sdgnment of work, job performance, rota-
tion among all work processes of the
trade, imposition of penalties or other
disciplinary action, and all other aspects
of the apprenticeship program adminis-
tration by the program sponsor; and

(3) Tlke affirmative action to provide
equal- opportunity in apprenticeship, in-
cluding adoption of an affirmative ac-
tion plan as required by this part.

(b) Equaml oportunity pledge. Eatch
sponsor of an apprenticeship program
shall include in its standards the follow-
ing equal opportunity pledge:
The recruitment, selection, employment,

and training of apprentices during their ap-
prenticeship, shall be without disrimina-
tion because of rac, color, religion, national
origin, or sex. The sponsor will take affrnma-
tive action to provide equal opportunity in
apprenticeship and will operate the appren-
ticeship program as required under T!tle 29
of the Code of Federal Regulations, Part 30.

(c) Programs presentli registered.
Each sponsor of a program registered
with the Department as of the effective
date of this part shall within 9 months
following that effective date take the
following action

(1) Include in the standards of its
apprenticeship program the equal oppor-
tunity pledge prescribed by paragraph
(b) of this section; and,

(2) Adopt an affirmative action plan
required by 1 30.4; and

(3) Adopt a selection procedure re-
quired by 1 30.5. A sponsor adoptin a
selection method under I30.5(b) (1),
(2), or (3) shall prepare, and have avail-
able for sub on upon request, copies
of Its amended dards, affirmative ac-
tion plan, and selection procedure. A
sponsor aopting a selection methd
under 130.5(b)(4) shall submit to the
Department copies of its standards, af-
firmative action plan and slection pro-
cedure in accordance with the require-
ments of 1 30.5(b) (4) (O) (a).

(d) Sponsors seeking new registration.
A sponsor of a program nekig neW
registration with the Department shall
submit copies of Its proposed standards,
affirmative action plan, selection pro-
cedures, and such other information as
may be required. The program shall be
registered if such tads, afrmative
actionr plan, and selection procedure
meet the requirements of this part.

(e) Programs aubect to approved
equal emploment opportunity plans. A
sponsor shall not be required to adopt an
affirmative action plan under 130.4 or a
selection procedure under 130.5 if it sub-
mits to the Department stisfactory evi-
dence that it is subject to an equal em-
ployment opportunity program provid-
ing for the selection of apprentices and
for afflrmative aetion in apprenticeship
which has been approved as meeting the
requirements of title VII of the Civil
Rights Act of 1964 (42 U.S.C. 2000e et
seq.) or Executive Order 11246, as
amended (30 F.R. 12319, 32 FR. 14303,
34 F.R. 12986) and the implementing
regulations published in Title 29 of the
Code of Federal Regulations, Chapter
XIV, and Title 41 of the Code of Federal
Regulations, Chapter 60.

(f) Program with fewer than five ap-
prentices. A sponsor of a program in
which fewer than five apprentices are
indentured sabll not be required to adopt
an affirmative action plan under 1 30.4
or a selection procedure under 1 30.5.
§ 30.4 Affirmative action plans.

(a) Adoption of alnrmative action
plans. A sponsor's commitment to equal
opportunity in recruitment, selection,
employment, and training of appren-
tices shall include the adoption of a writ-
ten affirmative action plan.

(b) Definition of aDlrmative action.
Afflrmative action is not mere pasive
nondiscrimination. It Includes proce-
dures, methods and program for the
identification, positive recruitment,
training, and motivation of present and
potential minority group apprentices. It
is action which will equalize opportunity
in apprenticeship so as to allow full utili-
zation of minxority group manpower po-
tential. The overall result to be sought is
equal opportunity in apprenticeship for
all individuals participating in or seeking
entrance to the Nation's labor force.

(c) Outreach and positive recruit-
ment. An acceptable affrmative action
plan must also include adequate pro-
vision for outreach and positive recruit-

ment that would reasonably be expected
to nre minority participaton in ap-
prenticeship by pnding the oppor-
tunity of mirty pe to bcme
eligible for apre p elin. In
order to. achieve the objectves, spo-
ors sall undrtake actities sh as
those lbted below. It I o eplad
that each spor nec _sly Will In-
clude all of the lited a Ie in Is

rmative ato progam. The scope of
the afrmative action p wl de-
pd on all the cir sances Includng
the siz aad type Of the pro its
reources. However, the osor w be
required to unertake asgant num-
ber of aprpriate activitlei in orde to
enable It to meet its obliotudor
this part. The affimative actm plan
shall set forth the wecifc steps the spon-
sor Intends to take in the areas lsted
below. Whenever special cdrcumstaces
warrant, the Department may provide
such financial or other asistance as it
deems neesary to mplemnt the re-
quirements of this paragraph.

(1) DIssemiation of information con-
cering the nature of apprenticeship,
availability of apprenticeship opportuni-
ties, sources of apprentichip applica-
tions, and the equal opportunity policy
of the sponsor. For programs accepting
applications only at specified Intervals,
such informatUin shall be d ated
at least 30 days In advance of the earliest
date for application at each interval. Por
programs customarily receiving applica-
tions throughout the year, such iorma-
tion shall be regularly d mited but
not less than emiannualy. Such infor-
mation shall be given to the Department,
local schools, employment srvice offie,
communty orgiztions which can ef-
fectively reach minority groups, and pub-
lished in newspers which are circulated
in the minority c unit as wel a the
general areas in which the program
sponsor operates.

(2) Participate in annual worshop
conducted by employment service agen-
cies for the purpo of famiar
school, employment ervice and other
appropriate personnel with the appren-
ticeship system and current ottmi-
ties therein.

(3) Cooperation with local school
boards and vocational education systeas
to develop program for preparing stu-
dents to meet the standards and criteria
required to qualfy for entry into appren-
ticeship programs.

(4) Internal communication of the
sponsor's equal opportunity poliy in
such a manner as to foster understand-
ing, acceptance, and support aknong the
sponsor's various officers, supervisors,
employees, and members and to encour-
age such persons to take the necemary
action to aid the sponsor In meeting its
obligations under this part.

(5) Engaging in programs such as out-
reach for the positive recruitment and
preparation of potential applicants for
apprenticeships; where appropriate and
feasible, such programs shall provide for
pretesting experience and training. If no
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such programs are in existence, the spon-
sor shall seek to initiate these program,
or, whe available, toobtain financial as-
sistance from the Department. In initi-
ating and conducting these programs,
the spon may be required to work
with other sponsors and appropriate
communit oirganizations.

(6) To ecourage the establishment
and u luan of programs of prp-
pr hp, preparaoy trade tining,
or-ot4 designed to afford related work

or to prepare candidates for
apprmtt_ub1p, a sponsor shall make ap-
piwapriate provision In its affirmative ac-

plan to asure that those who com-
Plowe sh pro are afforded ful
ad equal opportunity for adinision into
the apprentlfeshlp program.

(7) Utliztion of journeymen to as-
sdst In the implementation of the spon-
sor's airmative action program.

(3) Granting advance standin or
credit on the basis of previously acquired
exprience, trainig, skills, or aptitude
for all applicants equally.

(O) to apprenticeship per-
sons whos age exeeeds the maximum age.
for dmisson to the program, where such
action is necessary to assist the spon-
sor In achieving its affirmative action
obliaton.

(10) Such other action as to insure
that the recruitment, selection, employ-
ment, and training of apprentices during
apprenticeship, shall be without dis-
crimination because of race, color, re-
ligon, national origin, or sex; such as:
Geeral publication of apprenticeship
pportunities and advantages in adver-

tisements, industry reports, articles, etc.;
Use of present minority apprentices and
journeymen as recruiters; career coun-
seling; periodic auditing of affrmative
action programs and activities; and de-
velopment of reasonable procedures be-
twee the sponsor and employers of
apprentices to insure that equal employ-
ment opportunity is being granted in-
cluding reporting systems, on site re-
views, briefing sessions, etc. The affilrma-
tive action program shall set forth the
specific steps'.the program under this
paragraph (c) sponsors intend to -take,
in the above areas. Whenever special cir-
cumstances warrant, the Department
may provide such financial or other as-
sIstance as it deems necessary to imple-
ment the above requirements.

(d) Goals and timetables. (1) A spon-
sor adopting a selection method under
£ 30.5(b) (1) or (2) which determines on
the basis of the analysis described in
paragraph (e) of this section that it has
defiencies in terms of underutiliration
of minorities in the craft or crafts rep-
resented by the program shall include in
its affirmative action plan percentage
goals and timetables for the ad on of
minority applicants into the eligibility
pool.

(2) A: sponsor adopting a selection
method under 1 30.5(b) (3) or (4) which
determines on the basis of the analysis
described in paragraph (e) of this section
that It has deficiencies in terms of the
underutllization of minorities in the craft

RULES AND REGULATIONS

or crafts represented by the program
shall include in its affirmative action plan
percentage goals and timetables for the
selection of minority applicants for the
apprenticeship program.

(3) "Underutilization" as used in this
paragraph refers to the situation where
there are fewer minorities in the particu-
lar craft or crafts repented by the pro-
gram than wouid reasonably be expected
in view of an nal of the specific fac-
tors in subparagrmphs (1) through (5)
in paragraph (e) of this section. Where,
on the bads of the analysis, the s or
determines that it has no deficiencies, no
gols and timetales need be tablised.
However, where no goals and timetables
are etablshed the rmative action
plan shall incude a detailed explanation
why no goals and timetables have been
established.

(4) Where the sponsor fails to submit
goals and timetble as part of Its
aMrmative action plan or submits goals
and timetables which are unacceptable,
and the Department determines that the
sponsor has deficiencie in te of un-
derutilization of minorites within the
meaning of this section, the Department
shall establish goals and timetables
applicable to the sponsor for the admis-
sion of minority applcants into the
eligibility pool or selection of appren-
tices, as appropriate. The sponsor shall
make good faith efforts to attain these
goals and timetables in accordance with
the requirements of this section.

(e) Analysi to determine it deft-
ciencies exist. The sponsor's determina-
tion as to whether goals and timetables
shall be established, shall be based on
an analysis of at least the following
factors, which analysis shall be set forth
in writing as part of the affirmative
action plan.

(1) The minority population of the
labor market area in which the program
sponsor operates;

(2) The size of the minority labor
force in the program sponsor's labor
market area;

(3) The percentage of minority partic-
ipation as apprentices in the particular
craft as compared with the percentage
of minorities in the labor force in the
program sponsor's labor market ar;

(4) The percentage. of minority par-
ticipation as journeymen employed by
the employer or employers participating
in the program as compared with the
percentage of minorities in the sponsor's
labor market area and the extent to
which the sponsor should be expected to
correct any deficiencies through the
achievement of goals and timetables for
the selection of apprentices.

(5) The general availability of minor-
ities with present or potential capacity
for apprenticeship in the program spon-
sor's labor market area.

(f) Establshment and attainment of
goals and timetables. The goals and time-
tables shall be established on the basis
of the sponsor's analysis of Its under-
utilization of minorities and Its entire
affirmative action pam. In establish-
ing the gQals, the sponsor should con-

sider the results which could be reason-
ably expected from its good faith efforts
to make Its overall affirmnative action
program work. Compliance with these
requirements shall be determined by
whether the sponsor has met its goals
within Its timetable, or failing that,
whether it has made good faith efforts to
meet Its goals and timetables. Its "'good
faith efforts" shall be judged by whether
it is following its affirmative actionpro-
gram and attempting to make it work,
includin evaluation and changes In its
program where necery to obtain the
maximum effectiveness toward the at-
tainment of its goals.

(g) Data nd information. The Sec-
retary of Labor, or a person or agency
designated by him, shall make available
to program sponsors data and informa-
tion on minority population and labor
force. characteristics for each.Standard
Metropolitan Statistical Area, and for
other special areas as appropriate.
§ 30.5 Selection of apprentices.

(a) Obligations of sponsors. In addi-
tion to the development of a written
affirmative action plan to insure that
minorities have an equal opportunity for
selection as apprentices and otherwise
insure the prompt achievement of full
and' equal opportunity in apprenticeship,
each sponsor shall further provide in its
affirmative action program that the se-
lection of apprentices shall be made un-
der one of the methods spbcified in the
following subparagraphs (1) through (4)
of paragraph (b) of this section.

(b) Selection methods. The sponsor
shall adopt one of the following methods
for selecting apprentices:

(1) Selection on basis of rank from
pool of eligible applicants-(i) Selection.
A sponsor may select apprentices from
a pool of eligible applicants created in
accordance with the requirements of sub-
division (iii) of this subparagraph on the
basis of the rank order of scores of ap-
pllcants on one or more qualification
standards where there is a significant
statistical and practical relationship be-
tween rank order of scores and perform-
ance in the apprenticeship program. In
demonstrating such relationship, the
sponsor shall follow the procedures set
forth in the Department of Labor Order
of September 9, 1968 (33 F.R. 14392,
Sept. 24, 1988),.covering the validation
of employment tests of contractors and
subcontractors subject to the provision
of Executive Order 11246, as amended.

(ii) Requirements. The sponsor adopt-
ing this method of selecting apprentices
shall meet the requirements of subdivi-
sions (iii) through (vii) of this subpara-
graph.

(iii) Creation of pool of eligibles. A
pool of eligibles shall be created from
applicants who meet the qualflcations of
minimum legal working age and the
sponsor's minimum physical require-
ments; or from applicants who meet
qualification standards in addition to
minimum legal working age and the
sponsor's minimum physical require-
ments: Provided, That any additional
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qualification standards conform with the
following requirements:

(a) Qualification standards. The qual-
ificaton standards, and the procedures
for determining such qualification
standards, shall be stated in detail and
shall provide criteria for the specifli fac-
tors and attributes to be considered in
evaluating applicants for admission to
the pool. The score required under each
qualification standard for admission to
the pool shall also be specified. All
qualification standards, and the score
required on any standard for admission
to the pool, shall be directly related to
job performance, as shown by a signifi-
cant statistical and practical relation-
ship between the soore on the standards,
and the score required for admission to
the pool, and performance in the ap-
prenticeship program. In demonstrating
such relationships, the sponsor shall fol-
low the procedures set forth in the De-
partment's testing order of September 9,
1988. Qualiflcations shall be considered
as separately required so that the failure
of an applicant to attain the specified
score under a single qualiflcation stand-
ard shall disqualify the applicant from
admission to the pool.

(b) Aptitude tests. Any qualification
standard for admission to the pool con-
sisting of aptitude test scores shall be
directly related to job performance, as
shown by signiflcant statistical and
practical relationships between the score
on the aptitude tests, and the score re-
quired for admission to the pool, and
performance in the apprenticeship pro-
gram. Iii determinlng such relationships,
the sponsor shall follow the procedures
set forth in the Department's testing
order of September 9, 1968. The require-
ments of this Item (b) shall also be ap-
plicable to aptitude tests utilized by a
program sponsor which are adminis-
tered by a State employment service
agency, a private employment agency,
or an other person, agency, or organiza-
tion egaged in the selection or evalua-
tion of personnel. A national test de-
veloped and administered by a national-
joint apprenticeship committee will not
be approved by the Department unless
such test meets the requirements of this
subsection.

(c) Educational attainments. All edu-
cational attinments or achievements as
qualfcations for admission to the pool
shall be directly related to job prorm-
ane, as shown by a significant statistical
and practlcal relationshp between the
scor, and the score required for ad-
mision to the pool, andperformance in
the apprenticeship program. In demon-
strating suh relationshiU, the sponsor
shall meet the requirement of the De-
parIment's testing order of September 9,
1968. School records or the results of
genera educatlon development tests
recognized by the State or local public
instruction authority shall be evidence
of educational achievement. Educatton
requirements shall be applied uniformly
to al appUcants.

(lv) Oral interviews. oral interviews
shall not be used as a qualification stand-
ard for a Ion ito an elbility pool.
However, once an applicant is placed in

the eligibility pool, and before he' is
selected for apprenticeship from the pool,
he may be required to/submit to an oral
interview. Oral interviews shall be lim-
ited only to such objective questions as
may be required to determine the fitness
of applicants to enter the apprenticeship
program, but shall not include questions
relating to qualifications previously
determined in gaining entrance to the
eligibility pool. When an oral interview
is used, each interviewer shall record his
questions, the general nature of answers,
and shall prepare a summary of any con-
clusions. Applicants rejected from the
pool of eligibles on the basis of an oral
interview shall be given a written state-
ment of such rejection, the reasons
therefor, and the appeal rights availa-
ble to the applicant.

(v) Notification of applicants. All ap-
plicants who meet the requirements for
admission shall be notified and placed
in the eligibility pool. The program spon-
sor shall give each rejected applicant no-
tice of his rejection including the reasons
for his rejection, the requirements for
admission to the pool of eligibles, and
the appeal rights available to the ap-
plicant.

(vi) Goals and timetables. The sponsor
shall establish, where required by 1 30.4
(d), percentage goals and timetables for
the admission of minority persons into
the pool of eligibles, in accordance with
the provisions of 1 30.4 (d), (e), and (f).

(vii) Compliance. A sponsor shall be
deemed to be in compliance with its com-
mitments under subdivision (vi) of this
subparagraph if It meets its goals or
timetables or if it makes a good faith
effort to meet these goals and timetables.
In the event of the failure of the sponsor
to meet its goals and timetables, It shall
be given an opportunity to demonstrate
that it has made every "good faith ef-
fort" to meet its commitments (see
§ 30.4(f)). All the actions of the sponsor
shall be reviewed and evaluated in deter-
mining whether such good faith efforts
have been made.

(2) Random elefction from pool of eli-
gible applicants-() Selection. A spon-
sor may select apprentices from a pool
of eligible applicants on a random basis.
The method of random selection is sub-
ject to approval'by the Department. Su-
pervision of the random selection process
shall be by an Impartial person or per-
sons selected by the sponsor, but not as-
soclated iith the administration of the
apprenticeship pro .The time and
plaoe of the seection, and the number
of apprentices to be selected, shall be
announced. The place of th selection
shall be open to all applicants and the
public. The names of apprentices drawn
by this method shall be posted immedi-
atelY following the selection at the pro-
gram sponsor's Place of biness.

(ii) The sponsor adoptin this method
Of selctng apentic shall meet the
requirements of subdivisions (iii)
through (v) of subparagraph (1) of this
paragraph relating to the creation of
pool of eligbles, oral interviews, and
notification of applicants.

(Ili) Goals and timetables. The spon-
sor shall establish, where required by

1 30.4(d), percentage goals and time-tables for the admission of minority per-
sons into the pool of eligibles in accord-
ance with the provisions of 1 30.4 (d),
(e), and (f).

(iv) Compliance. Determinations as to
the sponsor's compliance with its obli-
gations under these regulations shall be
in accordance with the provisions of sub-
division (vii) of subparagraph (1) of this
paragraph (b).

(3) Selection from pool of current
emplovees-(i) Selection. A sponsor may
select apprentices from an eligibility pool
of the workers already employed by the
program sponsor In a manner prescribed
by a collective bargaining agreement
where such exists, or by the sponsor's
established promotion policy. The spon-
sor adopting this method of selecting
apprentices shall establish goals and
timetables for the selection of minoritY
apprentices, unless the sponsor con-
cludes, in accordance with the provisions
of f30.4 (d), (e), and (f) that it does
not have deficiencies in terms of under-
utilization bf minorities in the appren-
ticeship of joumeymen crafts repre-
sented by the program.

(ii) Compliance. Determinations as to
the sponsor's compliance with its obliga-
tions under these regulations shall be in
accordance with the provisions of sub-
division (vii) of subparagraph (1) 'of
this paragraph (b).

(4) Alternative selection methods-
(i) Selection. A sponsor may select ap-
prentioes by means of any other method,
including its present selection method:
Provided, That the sponsor meets the
following requirements:

(a) Selection method and goals and
timetables. Within 6 months of the ef-
fective date of this part, the sponsor shall
submit to the Department a detailed
statement of the selection method it pro-
poses to use along with the rest of its
written- affirmative action program in-
cluding, where required by 1 30.4(d), its
percentage goals and timetables for the
selection of minority applicants for ap-
prenticeship and its written analysis,
upon which such goals and timetables, or
lack thereof, are based. The establish-
ment of goals and timetables -shall be in
accordance with the provisions of 130.4
(d), (e), and (f). The sponsor may not
implement any such selection method
until the Department has approved the
selection method as meeting the require-
ments of item (b) of this subdivision and
has approved the remainder of Its affirm-
ative action program including Its goasand timetables. If the Department fals
to act upon the selecton method and the
affirmative action program within 30
days of Its submission, the sponsor may
implement the selection method on the
effective date of this part.

(b) Qualification standards. Appren-
tices shall be selected. on the basis of
objective and specific qualiflcation
standards. Examples of such standards
as fair aptitude tests, school diplomas,
age requirements, occupationally essen-
tial physical requirements, fair inter-
views, school grades, and previous work
experience. Where interviews are used,
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adequate records shall be kept Includ-
ing a brief summar of each interview
and the concluions on each of the spe-
cific factors, e.g., motivation, ambition,
and wllingness to accept direction which
are part of the total judgmen.

(ii) Compliance. Detenation as to
the sponsor's compliance with its obli-
gation under these regulations shall be
In accordance with the provisions of sub-
division (vii) of subparagraph (1) of this
paragraph (b). Where a sponsor, despite
its good faith efforts, falls to meet its
goals and timetables within a reasonable
period of time, the sponsor may be re-
quired to make appropriate changes in
its affrmative action program to the ex-
tent necessary to obtain maximum effec-
tiveness towards the attainment of its
goals. The sponsor may also be required
to develop and adopt an alternative selec-
tion method, including a method pre-
fribed by the Department, where it is
determined that the failure of the spon-
sor to meet its goals is attributable in
substantial part to the selection method.
Where the sponsor's failure to meet its
goals is attributable in substantial part
to Its use of a qualification standard
which has adversely affected the op-
portunities of minority persons for ap-
prenticeship, the sponsor may be required
to demostrate that such qualification
standard is directly related to Job per-
formance, in accordance with the pro-
visions of subparagraph (1) (iil) (a) of
this paragraph.
§ 30.6 Existing lists of eligibles and pub-

lic notice.
A sponsor adopting a selection method

under § 30.5 (b) (i) or (2), and a sponsor
adopting a selection method under
§ 30.5(b) (4) who determines that there
are fewer minorities on its existing lists
of eligibles than would reasonably be ex-
pected in view of the analysis described
in I 30.4(e) shall discard all existing
eligibility lists upon adoption of the
selection methods required by this part.
New eligibility pools shall be established
and lists of eligibility pools shall be
posted at the sponsor's place of business.
83ponsors shall establish a reasonable
period of not less than 2 weeks for ac-
cepting applications for admission to an
apprenticeship program. There shall be
at least 30 days of public notice In ad-
vance of the earliest date for application
for admsson to the apprenticeship pro-
gram (se 130.4(c) on amative ac-
tion with respect to disseminaion of in-
formation). Applicants who have been
placed in a pool of eligibles shall be re-
tained on lits of eigibles subject to
selection for a period of 2 years Appli-
cants may be removed from the list at
an earlier date by their request or fol-
lowing their failure to respond to an ap-
prenticE job opportunity given by regis-
tered return receipt mail notice. Appli-
cants who have been acoepted in the
program shall be afforded a reaonable
period of time in light of the customs
and practices of the industry for report-
ing for work. Al applicants shall be
treated equally In determining such pe-
riod of time. It shall be the pons-

bility of the applicant to keep the sponsor
informed of his current malling addres.
A sponsor may restore to the list of eligi-
bles an applicant who has been removed
from the list at his request or who has
failed to respond to an apprenticeship
job opportunity.
§ 30.7 [Reserved]
§ 30.8 Records.

(a) Obligations of spossorS. Eah
sponsor shall keep adequate records in-
cluding a summary of the qualifications
of each applicant, the bass for evalua-
tion and for selection or rejection of each
applicant, the records pertaining to In-
terviews of applicants, the original ap-
plication for each applicant, Information
relative to the operation of the appren-
ticeship program, including but not
limited to job asignment, promotion,
demotion, layoff, or tenation, rates of
pay, or other forms of compensation or
conditions tf work, and any other recds
pertinent to a determnation of compli-
ance with these regulations, as may be
reai'fr4 by the Department. The records
pertaining to individual applicants,
whether selected or rejected shall be
maintained in such manner as to permit
identiflcation of minority paStcipants.

(b) AjJrmative action plans. Each
sponsor must retain a statement of its
affirmative action plan required by
§ 30.4 for the prompt achievement of
full and equal opportunity In appren-
ticeship, including all data and analyses
made pursuant to the requirements of
§ 30.4. Sponsors shall periodically review
their affrmative action plan and update
it where necessary.

(c) Qualification standards. Each
sponsor must maintain evidence that Its
qualification standards have been vali-
dated In acordance with the require-
ments set forth in I 30.5(b).

(d) Records of State Apprenticeship
Councils. State Apprenticeship Councils
shall keep adequate records, including
registration requirements, individual
program standards and registration
records, program compliane reviews and
investigations. and any other records
pertnent to a determlnation of com-
pliance with thi part, as may be required
by the Department, and shall report to
the Department as m be required by
the Department.

(e) Maintenance oI recorcs. The rec-
ords equired by thi part and any other
information relevant to c Pliance With
these regulations shall be maintained for
5 years and made available upon request
to the Department or othr aurid
representat
§ 30.9 Compliance reviews.

(a) Conduct of compliance reviews.
The Department will regulary on t
systematic reviews of apren ep
programs in order to dermine the ex-
tent to which sponsors are c ling
with these regulatons and will also on-
duct compliance rees when circum-
tances, ncluding Drecpt ot laints
not referred to a private review body
pursuant to 1 30.11(b) (1) (1), so warrant,

and take appropriate action regarding
programs which are not In compliance
with the requirements of this part. Com-
pliance reviews will consist of compre-
hensive analyses and evaluations of each
aspect of the apprenticeship program,
including on-site investigations and
audits.

(b) eregistration. Sponsors eeking
reregistration shall be subject to a c6m-
pliance review as described In paragraph
(a) of this section by the Department as
paft of the reregistration process.

(c) New registrations. Sponsors seek-
ing new registration shall be subject to
a compliance review as described in para-
graph (a) of this section by the Depart-
ment as part of the registration proces.

(d) Voluntary compliance. Where the
compliance review indicates that the
sponsor Is not operating in accordance
with this part, the Department shall
notify the sponsor In writing of the re-
sults of the review and make a reason-
able effort to secure voluntary compli-
ance on the part of the program sponsor
within a reasonable time before under-
taking sanctions under 1 30.13. In the
case of sponsors seeking new registra-
tion, the Department will provide ap-
propriate recommendations to the spon-
sor to enable It to achieve compliance
for registration purposes.
§ 30.10 Noncompliance with Federal and

State equal opportunity require-
ments

A pattern or practice of noncompliance
by a sponsor (or where the sponsor is a
joint apprenticeship committee, by one
of the parties represented on such com-
mittee) with Federal or State laws or
regulations requiring equal opportunity
may be grounds for the imposition of
sanctions in accordance with 1 30.13 if
such noncpmpliance is related to the
equal employment opportunity of ap-
pretices and/or graduates of such an
apprenticeship program under this part.
The sponsor shall take affirmative steps
to assist and cooperate with employers
and unions In fulfilling their equal em-
ployment opportunity obligations.
g 30.11 Complaint proedure

(a) Filing. (1) Any apprentice or ap-
plicant for apprenticeship who beieves
that he ha been dminated against
on the bads of race, color, lon, na-
tiocal origin, or sex with regard to ap-
p ti p or that the equalopotlity
standars with respect to hi selection
have not been followed In the operation
of an apprentceship proam may, by
himslf or by an authorized representa-
tive, fil a complaint with ta-Depart-
ment, or with a. private review body
established pursuant to ub ph (3)
of thi paragraph. The compant sha
be in writing and Shall be sgned by the
complainant. It must Iiclu the me,
address, and telephone number of the
person allegedly discriminated agins,
the program sponsor Involved, and a brief
description of the cicmtne of the
faulure to apply the equal opportunity
standards provided forIn this par

FEDERAL REGISTER, VOL 36, NO. 65-THURSDAY, APRIL l, 1971



RULES AND REGULATIONS

(2) The complaint must be filed not
later than 90 days from the date of the
alleged discrimination of specified fail-
ure to follow the equal opportunity
standards; and, in the case of complaints
filed directly with review bodies desig-
nated by program sponsors to review
such complaints, any referral of such
contIlaint by the complainant to the De-
parttment must occur within the time
limitation stated above or 30 days from
the final decision of such review body,
whichever is later. The time may be ex-
tended by the Department for good
cause shown.

.(3) Sponsors are encouraged to estab-
lish fair, speedy, and effective procedures
for a review body to consider complaints
of failure to follow the equal opportu-
nity standards. A private review body es-
tablished by the program sponsor for this
purpose should number three or more
responsible persons from the community
serving in this capacity without compen-
sation. Members of the review body
should not be directly associated with the
administration of an apprenticeship pro-
gram. Sponsors may join together in es-
tabing a review body to serve the
needs of programs within the community.

(b) Processing of complaints. (l) (i)
When the sponsor has designated a re-
view body for reviewing complaints, and
if the Department determines that such
review.body will effectively enforce the
equal opportunity standards, the Depart-
ment, upon receiving a complaint, shall
refer the complaint to the review body.

(Hi) The Department shall, within 30
days folloWing the referral of a complaint
to the review body, obtain reports from
the complainant and the review body as
to the disposition of the complaint. If
the complaint has been satisfactorily ad-
justed and there is no other indication
of failure to apply equal opportunity-
standards, the case shall be closed and the
parties appropriately informed.

(iii) When a complaint has not been
resolved by the review body within 90
days or where, despite satisfactory
resolution of the particular complaint by
the review body, there is evidence that
equal opportunity practices of the ap-
prenticeship program are not in accord-
ance with this part, the Department may
conduct such compliance review as found
necessary, and will take all necessary
steps to resolve the complaint.

(2) Where no review body exists, the
Department may conduct such compli-
ance review as found necessary in order
to determine the facts of the complaint,
and obtain such other information re-
lating to compliance with these regu-
lations as the circumstances warrant.
§ 30.12 Adjustments in schedule for

compliance review of conuplaint proc-
essing.

If, in the judgment of the Department,
a particular situation, warrants and re-
quires special processing and either ex-
pedited or extended determination, it
shall take the steps necessary to permit
such determination if it finds that no
person or party affected by such deter-
mination will be prejudiced by such spe-
cial processing.

§ 30.13 Sanctions..
(a) Where the Department, as a result

of a compliance review or other reason,
determines that there is reas6nable cause
to believe that an apprenticeship lpro-
gram is not operating in accordance with
this part and voluntary corrective aotion
has not been taken by the program spon-
sor, the Department shall institute pro-
ceedings to deregister the program or It
shall refer the matter to the Attorney
General with recommendations for the
institution of a court action by the At-
torney General under title VII of the
Civil Rights Act of 1964.

(b) Deregistration proceedings shall
be conducted in wcordance with the
following procedures:

(1) The Department shall notify the
sponsor, in writing, that a determination
of reasonable cause has been made under
paragraph (a) of this section and that
the apprenticeship program may be de-
registered unless, within 15 days of thie
receipt of the notlce, the sponsor requests
a hearing. The notification giall specify
the facts on which the determination is
based. \

(2) If within 15 days of the receipt of
the notice provided for in subparagraph
(1) of this paragraph the sponsor malls
a request for a hearing, the Scretary
shall convene a hearing in accordance
with § 30.16.

(3) The Secretary shall make a final
decision on the basis of the record before
him, which shall consist of the compli-
ance review file and other evidence pre-
sented and, if a hearing was conducted
pursuant to § 30.16, the proposd findings
and recommended decision of the hearing
officer. In his discretion, the Secretary
may allow the sponsor a reasonable time
to achieve voluntary corrective action.
If the Secretary's decision is that the
apprenticeship program is not operating
in accordance with this part, the appren-
ticeship program shall be deregistered. In
each case in which deregistration is or-
dered, the Secretary shall make public
notice of the order and shall notify the
sponsor and the complainant, if any.
§ 30.14 Reinstatement of program reg.

istration.
Any apprenticeship program deregis-

tered pursuant to this part may be rein-
stated upon presentation of adequate
evidence to the Secretary that the ap-
prenticeship program is operating in ac-
oordance With this part.
§ 30.15 State Apprenticeship Council.

(a) Adoption of consistent State plans.
(1) The Department shall encourage
State Apprenticeship Councils to adopt
and implement the requirements of this
part.

(2) Each State Apprenticeship Coun-
cil which, prior to the effective date of
this part had in operation a State equal
opportunity plan, shall submit a new
State plan within 6 months from the
effective date of this part. Such new
State plan shall, as a prerequisite to ap-
proval by the Department, adopt and im-
plement the requirements of this part.
The new State plan shall also require
all State apprenticeship programs regis-

tered with the State Apprenticeship
Council to comply with the requirents
of the new State plan within 1 year after
the effective date of this part. No State
Apprenticeship Council shall continue to
be recognized by the Department if it
has not adopted within 6 months after
the effective date of this part a plan Im-
plementing the requirements of this part.

(3) The Department retains authority
to conduct compliance reviews to deter-
mine whether the State plan or any State
apprenticeship program registered with
a State Apprenticeship Council is being
administered or operated in accordance
with this part.

(4) It shall be the responsibility of the
State Apprenticeship Council to take the
necessary action to bring a noncomply-
ing program into compliance with the
State plan. In the event the State Ap-
prenticeship Council fails to fulflll this
responsibility, the Secretary may with-
draw the reoognltion for Fderal pur-
poses of any or all State apprenticeship
programs, in acoordance with the pro-
cedures for deregistratlon of programs
registered by the Department, or refer
the matter to the Attorney General with
a recommendat for the In-tatution by
the Attorney General of a court action
under title VII of the Civil Rights Act of
1964.

(5) Each State Apprenticeship Coun-
cil shall notify the Department of any
State apprenticeship program deregs-
tered by it.

(6) Any State apprentcesip pro-
gram deregistered by a State Appren-
ticeship Council for noncompliance with
requirements of this part may, within
15 days of the receipt of a notice of de-
registration, appeal to the Department
to set aside the determination of the
State Apprenticeship Council. The De-
partment shall make its determination
on the basis of the record. The Depart-
ment may grant the State program
sponsor, the State Apprenticeship Coun-
cil and the complainant(s), if any, the
opportunity to present oral or written
argument.

(b) Withdrawal of recognition. (1)
Whenever the Depi*rtment determines
that reasonable cause exists to believe
that a State Apprenticeship Council has
not adopted or implemented a plan in
accordance with the equal opportunity
requirements of this part, it shall give
notice to such State Appreticeship
Council and to appropriate State& spon-
sors of this determination, stating
specifically wherein the State's plan fails
to meet such requirements and that the
Department proposes to withdraw recog-
nition for Pederal purposes, from the
State Apprenticeship Council unless
within 15 days of the receipt of the
notice, the State Apprenticeship Council
complies with the provisions of this part
or mails a request for a hearing to the
Secretary.

(2) If within 15 days of the receipt of
the notice provided for in subparagraph
(1) of this paragraph the State Ap-
prenticeship Council neither complies
with the provisions of this part, nor mails
a request for a hearing, the Secretary
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shall determine whether the State Ap-
prenticesip Council has adopted or im-
plemeed a plan in accordance with the
equal oprortunity requirements of this
part.

(3) If within 15 days of the receipt of
the notice provided for in subparagraph
(1) of this paragraph the State Appren-
ticship Councl malls a request for a
hearing, the Secretary shall proceed in
accordance with 1 30.16.

(4) If a heaig is conducted in accord-
nce with £ 30.16, the Secretary upon

receipt of the proposed findings and rec-
ommended decision of the hearing officer
shall make a final decision whether the
State Apprenticeship Council has
adopted or implemented a plan in accord-
ance with the equal opportunity require-
,ments of this part.

(5) If the Secretary determines to
withdraw recognitior, for Federal pur-
poses, from the State Apprenticeship
Council hc shall notify the State Ap-
preticeship Counci of this determina-
tion. He shall also notify the State spon-
sors that within 30 days of the receipt
of the notice the Department shall cease
to recogze, for Federal purposes, eah
State appreticeship program unless the
State progr sponsor requests registra-
tion with the Department. Such registra-
tion may be granted contingent upon
finding that the State apprenticeship
program is operating in accordance with
[the re m ts of this part.

(6) A State Apprenticeship Council
1whose recognition has been withdrawn
pursuant to this part may have its recog-

nition reinstated upon presentation of
adequate evidence to the Secretary that
it has adopted and Implemented a plan
carrying out the equal opportunity re-
quirements of this part.
§ 30.16 Hearing.

(a) Within 10 days of his receipt of
a request for a hearing, the Secretary
shall designate a hearing officer. The
hearing officer shall give reasonable
notice of such hearing by registered mail,
return receipt requested, to the appro-
priate sponsor (Federal or State regis-
tered), the State Apprenticeship Coun-
cil, or both, as the case may be. Such
notice shall include (1) a reasonable
time and place of hearing, (2) a state-
ment of the provisions of this part pur-
suant to which the hearing is to be held,
and (3) a concise statement of the
matters pursuant to which the action
forming the basis of the hearing is pro-
posed to be taken.

(b) The hearing officer shall regulate
the course of the hearing. Hearings shall
be infornally conducted. Every party
shall have the right to counsel, and a
fair opportunity to present his case in-
cluding such cross-examination as may
be appropriate In the circumstances.
Hearitg offlcers hall make their pro-
posed findings and recommended de-
cisions to the Secretary upon the basis of
the record before them.
§ 30.17 Intimidabory or retaliatory acts.
Any intimidation, threat, coercion, or

retaliation by or with the approval of

any sponsor against any person for the
purpose of interfering with any right or
privilege secured by title VII of the Civil
Rights Act of 1964, Executive Order
11246 of September 24, 1965, or because
he has made a complaint, testified, as-
sisted, or participated in any manner in
an investigation proceeding, or hearing
under this part shall be considered non-
compliance with the equal opportunity
standards of this part. The identity of
complainants shall be kept confidential
except to the extent necewsary to carry
out the purposes of this part, includ-
ing the conduct of any investigation,
hearing or Judicial proceeding arising
therefrom.
§ 30.18 Nondiscrimination.
The commitments contained in the

sponsor's affirmative action program are
not intended and shall not be used to
discriminate against any qualfied appli-
cant or apprentice on the basis of race,
color, religion, national origin, or sex.
§ 30.19 Exemptions.
Requests for exemption from these

regulations, or any part thereof, shall be
made In writing to the Secretary, and
shall contain a statement of reasons
supporting the request. Exemptions may
be granted for good cause. State Appren-
ticeship Councils shall notify the Depart-
ment of any such exemptions granted
affecting a. substantial number of em-
ployers and the reasons therefor.

[PR Doc.71-4728 Fild 4-7-71;8:45'am
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TAB I

THE PROBLEM OF MULTIPLE REMEDIES

(This subject area should be discussed after the trainer has cov-

ered numerous laws and the agencies responsible for enforcement

found under Tabs B through G.

I. OVERVIEW

There are two major areas that complicate the federal

enforcement effort as well as confuse and confound employers,

employee organizations, and the person or persons alleging dis-

crimination:

(1) Overlapping coverage and jurisdiction:

For example, a female employee claiming an equal pay

violation can file with

a. The Wage and Hour (W&H) Division,
U.S. Department of Labor, or

b. The Equal Employment Opportunity Commission
(EEOC), or

c. both

(2) Disagreement on what constitutes emplyent discriminat-
ion:

Using the equal pay issue in (1) above, we find:

a. The W*H Division defines pay as including fringe
benefits, in addition to direct compensation --
in short, total compensation.

b. EEOC also defines pay as total compensation.
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But -- the two agencies disagree on what constitutes meet-

ing the test of equal pay in the fringe benefit area -- for ex-

ample: retirement (pension) benefits and maternity benefits.

RETIREMENT (PENSION) BENEFITS

Entitlement to retirement benefits is based on several apparent

factors:

(1) The individual has worked.

(2) The individual has earned a certain income.

(3) The individual has been employed over a given period
of time.

W 4 H Interpretation

All payments made directly to an employee (wages) and on behalf

of an employee (retirement fund) are considered wages. Equal

pay retirement is met if either (1) employer's contribution to a

pension plan is the same for both sexes, or (2) the retirement

benefits are equal. Thus, if an employer pays the same amount

into a retirement fund for both male and female employees, but

the latter receive a smaller monthly pension, this would satisfy

the W & H test of equal pay.

EEOC Interpretation

Disagrees with W & H division, taking the position that payment

of different retirement benefit amounts constitutes unequal pay

and hence is sex discrimination.
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According to the EEOC Guidelines on Sex Discrimination (1974),

employees, regardless of gender, must receive the same retirement

benefits; a plan which pays men and women different monthly bene-

fit amounts violates Title VII. The EEOC Guideline states that

"the principle of nondiscrimination requires that individuals be

considered on the basis of individual capacities and not on the

basis of any characteristics generally attributed to the group."

The particular "characteristic" to which EEOC refers in this

instance is the fact that women as a group outlive men as a group

and hence will collect pensions longer -- thus the basis for lower

benefits.

MATERNITY BENEFITS

W & H Interpretation

Maternity benefits are not wages within the definition of the

Fair Labor Standards Act. A different standard of payment under

a health plan, for example, would not be unlawful (i.e., sex

discrimination): maternity benefits may be subject to a flat

maximum payment unrelated to actual expenses of childbirth, while

other conditions are covered on an indemnity basis related to

actual claims, or on maximum payments related to actual medical

costs.
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EEOC Interpretation

Takes the opposite position. There should be no distinction bet-

ween maternity and other health insurance claims. Thus, if the

hospital plan provides for a payment to the doctor, up to 100% of

the prevailing or community fee, this should apply in maternity

coverage, rather than a specified flat fee. EEOC takes the pos-

ition in its Guidelines on Sex Discrimination that "payment under

any health...plan...shall be applied to disability due to ...

childbirth on the same terms and conditions as they are applied

to other temporary disabilities."

Other Examples of Disagreement and Lack of Coordination

1. Testing--there is no disagreement among enforcement agencies

that tests for hiring or promotion should be job-related. In

employment discrimination doctrine a test which operates to

exclude a disproportionate number of a minority or ethnic

group is unlawful, unless there is demonstrable proof it is

job-related. The employer must provide evidence that the

test is valid, i.e., is job-related and hence meets the

-requirement of "business necessity."

The interagency testing controversy arises out of standards

to be used'to validate a written exam. The disagreement has

been particularly sharp between the EEOC and-the U.S. Civil

Service Commission.
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2. A frequently cited illustration of dissipation of enforcement

effort and failure to coordinate is the Crown-Zellerbach Case

(Local 189, United.Papermakers U.S.,416 F. 2nd 980, 984, 985,

5th Circuit, 1969). The company and union worked out a

seniority agreement with the EEOC ;which involved the merger

of segregated job lines. A year later, the agreement was

found to be inadequate by the OFCC. A second plan was im-

posed, only to be successfully challenged by the Justice

Department in Title VII litigation.

II. PROBLEMS FACING EMPLOYERS

Under a multi-faceted FEP enforcement effort there are obvious

compliance problems facing employers: conflicts can arise when

employers, in pursuing an affirmative action program, hire a large

number of one group of employees -- for instance, women or members

of a given minority group -- and have no openings for other groups

-- for instance, the 40 - 65 age group protected by the Age

Discrimination in Employment Act of 1967, or the handicapped

protected by the Rehabilitation Act of 1973.

Employer concern was voiced by the Electronic Industries Associ-

ation, which reflected a common complaint among government

contractors in all industries.

In a letter of May 5, 1975 to the chairman of the staff coumittee

of the Equal Employment Opportunity Coordinating Council (EEOCC),
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the Association's president wrote, in part:
The dilemma facing employers, and more specifically government
contractors, is becoming more complex on a daily basis, and
the original intent of the Civil Rights Azt is slowly dis-
appearing within the multitude of requirements and regulations.
To review briefly, it is our understanding that currently
government contractors have nondiscrimination and affirmative
action obligations under the following statutes, executive
orders, guidelines, and regulations, administered by the
following agencies:
1. Title VII of the Civil Rights Act of 1964, as amended by

the EEO Act of 1972, and administered by the Equal
Employment Opportunity Commission (EEOC).

2. The Equal Pay Act of 1964 (sic), administered by the Wage
and Hour Division of tho Department of Labor.

3. The Age Discrimination in Employment Act of 1967, which
prohibits discrimination based on age between the ages
of 40-65, and administered by the Wage and Hour Division
of the Department of Labor.

4. The prohibition against discrimination because of age
imposed on government contractors and subcontractors by
the Federal Procurement Regulations issued by the General
Services Administration (GSA).

5. Executive Order 11246, as amended by Executive Order 11375,
which is administered by the Office of Federal Contract
Compliance (OFCC) and the designated compliance agencies.

6. ... the Vietnam Era Veterans Readjustment
Assistance Act of 1972, and the rules and regulations
issued by the Secretary of Labor.

7. Title V, Section 503 of the Rehabilitation Act of 1973,
and the regulations issued by the Employment Standards
Administration (ESA) of the Department of Labor.

8. Civil Rights Act of 1866.
9. Municipal and state ordinances, executive orders, and

laws dealing with nondiscrimination and affirmative
action in virtually all of the areas noted in items 1-8.

...The practical problem facing a contractor every day is that
it (sic) may have 1, 10, 100, or 1,000 job openings for which
a variety of people will apply from both inside and outside a
company. If more people apply than the available number of job
openings, and their qualifications are comparable, how is the
contractor to determine who to hire or promote from an appli-
cant pool or employer work force which may contain some or all
of the following: Blacks, Spanish-surnamed Americans,
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Orientals, Indians, women, disabled veterans, Vietnam era
veterans, the physically and mentally handicapped, those over
40, Jews, Catholics, white Protestant males, Italians, Greeks,
and Slavs? Unfortunately, quite often when that choice is
finally made, it is usually followed by a formal charge or
complaint alleging discrimination by a member of one of the
groups not selected.
To our knowledge, the federal government has never issued any
guide to contractors or the public indicating how these dif-
ferent obligations are to be reconciled and coordinated and
what priorities, if any, exist. Furthermore, the federal
government has not worked out a meaningful accommodation in
these areas with state and local governments.

Ultimate responsibility for affirmative action, ... and non-
discrimination should be coordinated so a contractor may
develop one consistent program to cover all groups protected
by the legislation, executive orders, statutes, etc. As
Senator Randolph said in supporting passage of Section 715 of
the EEO Act of 1972:

"It is critical that employers be in a position to rely
on a coordinated government position on all matters, not
the least of which is equal employment opportunity. It
is just as vital to employees who feel that they have been
subjected to discriminatory employment practices that the
relevant agencies of the government coordinate their
efforts..." (emphasis added). Source: Daily Labor Report,

BNA, May 16, 1975, A-1.

III. PROBLEMS FACING EMPLOYEE ORGANIZATIONS

The multiple remedies also pose a heavy burden on unions and

employee associations which are bargaining agents for private and

public sector employees.

The affirmative duty to represent bargaining unit employees fairly

covers a wide variety of issues both at the bargaining table and

under the grievance-arbitration mechanism. The subject of employ-

ment discrimination is certainly among those issues; it is becom-

ing an even more pressing one in contract provisions and in

promotion, transfer and disciplinary grievances.
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Obviously, the employee representative wants to use the negotiated

grievance machinery as effectively.as possible. If the union or

association spokesperson determines to argue discrimination cases

based on public policy criteria, he or she also is faced, as is

the employer, with many overlapping laws, regulations, and incon-

sistent agency interpretations.

One theoretical example will serve to illustrate the dilemma:

1. Basis of grievance: A minority female working for City
"X" charges that her failure to pass. a promotional test
was based on a culturally biased exam which-had nothing to
do with her ability to perform in the better paying job.

2. The union challenges the employer to prove that the test
is job-related.

3. The public employer claims the test is valid, i.e., job-
related; that it met the "Iconstruct validity" standard
accepted by the U.S. Civil Service Commission. As a
member of the Federal Merit Standards System, City X is
in compliance.

4. The union representative seeks advice from the EEOC;
discovers that EEOC rejects the "construct validity"
standard, and insists compliance must be based on a "crit-
erion-related" study.

5. The union rep needs help from some expert source, merely
to explain in King's (or Queen's) English the meaning
of the terminology born within the world of the American
Psychological Association. He finally gets clarification.

6. Armed with a layman's understanding, the union rep returns
to public management, arguing the EEOC position and
pointing out that the Supreme Court has given great
deference to its Guidelines on Employee Selection Proced-
ures. Public management refuses to budge on this issue.

7. Result - a grievance deadlock based on two different
interpretations of what constitutes a job-related exam.
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Can an arbitrator resolve this legal issue -- would he even want to?

Does the union have an obligation, then, to assist or advise the

grievant to pursue a legal remedy? And if so, under what law?

Title VII? Civil Rights Act of 1866? Fourteenth Amendment and

the related Civil Rights Act of 1871? Or a combination of laws?

IV. PROBLEMS FACING JOB APPLICANTS AND EMPLOYEES

The main problems would appear to be:

(1) A lack of knowledge -- and understandably so -- about the

variety of laws, state and federal (and sometimes local) on

the books; a lack of awareness of differences among agencies

as to what constitutes discrimination; the different time

limitations for filing a complaint, etc.

(2) In filing a cause of action under Title VII, the aggrieved

confronts an EEOC backlog, currently estimated to be over

100,000 cases. This means an interminable waiting period

for the complainants, initially merely to learn if the

Commission finds or does not find reasonable cause to believe

there is a violation of Title VII. Either finding allows the

grievant to pursue a legal remedy, but the case will be

turned down by the Court if the aggrieved has not exhausted

the administrative channels of the EEOC and has not received

a "right to sue" letter from the agency.
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As a result of the backlog, it is estimated that the median period

of time required for the processing of a complaint -- from receipt

to final resolution -- is 32 months! EEOC testimony before Congress

indicates that an effort is underway to resolve many of the internal

organizational problems that have not been conducive to handling the

ever mounting number of cQmplaints.

V. CONGRESSIONAL ANSWER TO JIGSAW ENFORCEMENT PUZZLE

Recognizing disagreements among enforcement agencies Congress, in

1972, responded by creating under Title VII the Equal Employment

Opportunity Coordinating Council (EEOCC).

The member agencies on the Council are:

1. Equal Employment Opportunity Commission

2. Department of Labor

3. Department of Justice

4. U.S. Civil Service Commission

5. U.S. Commission on Civil Rights

The prime Congressional objective, of course, was to "... eliminate
conflict, competition, duplication and inconsistency among the

operations, functions and jurisdictions of the various departments,

agencies, and branches of the Federal Government responsible for

the implementation and enforcement of equal employment opportunity

legislation, orders and policies." (Section 715).
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The three major areas of contention confronting the EEOCC with no

final resolution as of Jan. 1976, involve:

1. Uniform testing guidelines (working on this for a good
3 years. A tentative draft has been forthcoming but no
final action).

2. Seniority guidelines

3. Pension guidelines

VI. PROPOSED SOLUTIONS TO JIGSAW ENFORCEMENT PUZZLE

A. U.S. Civil Rights Commission:

Recommends one federal equal employment opportunity law with a

single enforcement board, to be called the "National Employees

Rights Board" (NERB).

This recommendation is based on a 2-year study of the federal

government's enforcement efforts.

The proposed consolidated agency would enforce one encompassing

EEO law. The Commission recommends:

(1) Add to the protected classes under Title VII: age and

handicapped status. Thus the new law would cover:

race, color, religion, sex, national origin, age and

handicapped status.

(2) Rescind other laws such as Equal Pay Act of 1963 and

Executive Order 11246 which deals with the federal

contract compliance program.
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This would mean abolishment of the EEOC and would remove

enforcement authority from the Departments of Labor and Justice

and from the U.S. Civil Service Commission.

The U.S. Commission on Civil Rights recommends deletion of Section

712 from Title VII, which exempts veterans' preference rights

from the law's prohibited employment practices.

In urging the creation of NERB and abolishment of the Coordinating

Council, the Commission charges that during the 3-year existence

of the Equal Employment Opportunity Coordinating Council, pre-

occupation with "the testing issue has resulted in a failure"

to deliberate and reach resolution on such important questions

as uniform data collection procedures, joint training programs,

coordinated investigations, or consistent standards governing

affirmative action and nondiscriminatory employment practices.

The proposed National Employment Rights Board would have stronger

enforcement powers than any existing agency: the authority to

issue cease-and-desist orders, including the power to order relief

such as back pay and affirmative action. The Board also would

have authority to bring suit in federal district courts; would

stress the elimination of patterns and practices of discrimination.

Although it would be empowered to act on individual complaints,

most of them would be referred to state and local fair employment

practices agencies. These agencies would be reviewed periodically

by NERB to assure consistency with board guidelines.
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In urging consolidation of the national effort to achieve equal

employment opportunity, the Civil Rights.Commission called the

current federal effort "fundamentally inadequate" and charged that

the "fragmented administrative picture has resulted in duplication

of effort, inconsistent findings and a loss of public faith in

the objectivity and efficiency of the program."

-- Source: The Federal Civil Rights
Enforcement Effort - 1974 (Vol.5),
A Report of the U.S. Commission on
Civil Rights, July 1975

B. National Association of Manufacturers

A spokesman for the NAM, in Congressional testimony stated:

"We think the U.S. Civil Rights Commission has best

summed up the dilemma of the employer trying to obey both

Title VII and the Executive Order [dealing with government

contractors and subcontractors]. In its 1975 report... it

said in no uncertain terms that a major enforcement effort

has been "the assignment of authority to a number of

agencies which have issued inconsistent policies, and

developed independent and uncoordinated compliance programs

...Thus, employers, employees and aggrieved citizens are left

to their own devices in trying to understand and react to

a complex administrative structure."
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While the Civil Rights Commission seeks one administrative agency,

the NAM proposes a special court within the federal judiciary:

The Employment Rights Court.

This court would consist of a given number of Federal judges

sitting throughout the country in "specified districts whose

function it would be to hear and decide cases involving employment

discrimination... appeals from the decision of the judges would

be to the Circuit Courts of Appeals. Remedies available to the

court would be the same as those presently available to Federal

District Court judges. These include back pay awards, injunctive

relief, and other affirmative equitable remedies...."

The NAM advocates a control mechanism to determine who can pursue

a legal remedy:

(1) Each district would have a special division of the U.S.
Attorney General's office. The division would be headed
by a special U.S. Attorney for Employment Rights.

(2) A person alleging job discrimination would file a charge
with the special U.S. Attorney's district office. An
investigator (attorney) would look into the charge. Based
on the investigation, the special U.S. Attorney would
decide whether to issue a complaint.

(3) If no complaint is issued, the case would be closed.

(4) If a complaint is issued, the case would be tried in the
proposed Employment Rights Court.

-- Source: Daily Labor Report
BNA, 10-3-75, E-1
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VII. RESPONSES TO THE ONE AGENCY PROPOSAL

A. EEOC Response to Civil Rights CommissionReoomendat ion:

EEOC Chairman Lowell W. Perry told a House Labor Subcommittee:

The agencies charged with enforcing the various anti-discrimination
laws have distinct statutory responsibilities and distinct ways in
which they go about carrying out these responsibilities... The
cumilative effect of this effort is to advance the cause of fair
employment.

Perry pointed to the work of the EEOCC as the mechanism already

being used to coordinate the activities of the 5 federal civil

rights agencies where there is inconsistency. He said:

An attempt should be made to get one posture but the agencies
won't always be in complete agreement.

Source: "News and Background
Information," 90 Labor Relations
Reporter, 121

B. Position of the Department of Labor: It would appear that the

Department of Labor also prefers to maintain the variety of laws

and agencies responsible for EEO enforcement. Secretary of Labor

Dunlop, in a prepared statement on the contract compliance

program before the House Labor Subcommittee on Equal Opportunity,

stated support of interagency cooperation through the existing

coordinating council:

It is clear that the effectiveness of our efforts in equal employ-
ment opportunity depends upon a close and cooperative relationship
between the various Federal agencies with equal employment
opportunity responsibilities. In this respect, it is necessary
that steps be taken to assure uniformity of interpretation among
Federal agencies, and that existing mechanisms be reviewed for
their efficacy.



I-16

The proper forum for the resolution of differences between agencies
is the Equal Employment Opportunity Coordinating Council which was
created by Congress in 1972.... charged with the responsibility
of reaching uniform or consistent policies on issues involving
the administration or enforcement of the various EEO laws. An
example of the proper use of the Council is its attempt to develop
a uniform policy among the agencies on the seniority and layoff
questions. A committee composed of staff from each of the agencies
is presently attempting to Work out a common policy for consideration
by the Council. The Council has also been attempting for some time
to develop a government-wide policy on testing and selection guide-
lines. I support the EEOCC's review of these areas and I endorse
the attempt to arrive at common policies. It is imperative that
the Government speak with one voice when it promulgates policies
affecting employment practices throughout the nation.

Related to the problem of agency EEO coordination is the need for
the agencies to give full faith and credit to settlements entered
into by each other. Clearly, if an equal employment opportunity
issue is resolved by one agency, other agencies with EEO respon-
sibilities should honor the agreement. Without this mutual comity,
it will be exceedingly difficult to conciliate and negotiate
agreements.

Source: Daily Labor Report
BNA 6/19/75. D-1
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TESTING

I. BACKGROUND

In the public sector, the use of written tests is a way of life

in hiring and promotion decisions. Written tests as a means

intended to prevent political patronage and personal favoritism

("spoils" system) date back to the early 1800s.

The seeds of the merit principle in federal government employment

were planted following the assassination of President James Garfield

in 1881 by a disappointed office-seeker -- in 1883 the Civil Service

Act (generally known as the Pendleton Act) was enacted. This law

established the U.S. Civil Service Commission to administer a merit

system.

Over the years state and local governments, at varying paces, adapted

to the federal concept of an apolitical employee selection procedure.

The written exam became an integral part of that concept.

Testing is also a popular and much-used employee selection procedure

in private industry. National surveys indicate that between one-

half to three-fourths of all business enterprises use psychological

tests of one kind or another. (Wm. C. Byham and Morton E. Spitzer,

The Law and Personnel Testing, New York: American Management Assn.

1971)
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THE BIRTH AND GROWTH OF TESTING . . .

When and where did the idea of testing originate? How and why has

testing become a major element in employee selection?

In an article, "Testing and Equal Opportunity," Willo White, of the

Office of Scientific Affairs of the American Psychological Assoc-

iation, provides some answers:

History of Test Use

Philip Dubois has documented that rigorous com-
petitive examiiinations were used as early as 2200 B.C.
by an cmperor in China to select government officials.
In fact, the stability of the Chinese systein is credited
to the largely uninterrupted use of tests for centuries.
In 1905 the Chinese civil service examination system
was abolished. The exams were literary in clharacter
and were not compatible with China's goal to become
an important 20th century military power, which re-

quired the brightest students to pursue studies in
science and technology.

It is interesting to note that the civil service exami-
nation systems ultimately introduced in the Western
world were based on the Chinese model. A system
was adopted in France during, the reform movement
in 1791, although it was later abolished by Napoleon.
Around 1833 the English introduced a system of com-
petitive exams to select trainees for the civil service
in India.
The widespread use of tests in personnel selection

and placement in this country is a recent development,
although comnpetitive exams were used as early as
1872 in soine departments of the Federal Governmcnt.
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Around 1900 hgo Mihin-,sterberg is given credit
f".r (develop)iflg thc first test in this country specifically
1.1'elctin- persons for a job-as motorp)crson oIn
1le lIotOI) Elevated Railroad. lie analyzed the jol),
erlluue'ratinlg Ilic abilities and trails re(quired, and pre.
p.re(l a test to iiieasuic those basic requiremenits. He
igorously) related the scores achieved by workers

lo their actual level of p)erformiance.
l'est use received imiiportant impetus in 19171 when

lut' Unitced States ciltered World War I (WWII).
'Thie Amicricani Psychological Association appointed a
sulbcomnmittce to deterinine how psychology might
contribute to the *war effort. A small group of psy-
dluolo,aists developed the Army Alplha (verbal test) and
lhe Arimiy Beta (nonverbal) tests which could lee ised
rapidly and inexpensively to classify large numbers of
recruits so that they could be assigned to the most
appropriate military service.

hlie lechniques growing out of the W'NVI experience
were introdluced in the regular Federal civil scrvice
examination prorram in 1922. It wias the widespread
lbelief ini tests as an impartial selection tool that did
much at that time to restore faitlh in the civil service
system by removing it from the realm of political
patronage. Tests were thought to elininiate the pos-
sibilitytlyut interviewvers, supervisory prejudice, or
sul)jective opinion would be the basis of a selection
decision.

Durint the rapid and vig,orous economic expansion
of tlhe 1920s the use of tests in private industry bur.
geoned. Tests were felt to be a tool of scientific man.
avement and employers scrupulously attempted to
validate tlhem. During the depression, tests were used
in an effort to place unemployed persons rapidly and
cheaply.



J-4

Millions of persons wcre tested during World War II
it) order to assign them to military or industrial jobs.
Because of the time constraint, most of these tests
were never validated. By the 19350s the efficacy of
tests in all phases of American life was generally ac-
(epted, especially in predictinig occupational success
in a wide variety of jobs.

Originally, tests were developed within companies
for internal use in an effort to develop better job
tIlacemen t techiniques. However, beleaguered personnel
manacers increasingly used tests they could buv off
thle shelf to select and place personnel at all levels.
From their rudimentary beginnings in the labo-

ratory as research tools, tests have grown into big
business in this country. In the seventh edition of the

Alenital Mllcasurentent Yearbook, Oscar Buros reporls
that approximately 1157 different kinids of tcsts are
available from test publishers. Today millions of test
are sold annually anid Americanis may well be tile nl,t
tested, analyzed, and researched people on calrlt.

Whellher in employment, e(lucation, or mental hcalth
clinics, tests are oni the front line in screening, aild
diagnosis, or as tools in selection and decisionmakinlg
processes. The incredible growvtlh in the use of tests
has been due to their close tie to data. Unlike many
other assessmenit p-rocedures, tests are open to scien-
tific scrutiny, review, and reevaluation.

Thus, despite the fact that they are only one part
of the selection process, paper anid pencil tests have
become synonymous with that process itself.

Source: Civil Rights Digest, Spring 1975, published
quarterly by U.S. Commission on Civil Rights)
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II. TESTING AND TITLE VII

A. Legislative Ilistory

During Congressional debate, concern was expressed that Title

VII would force the abandonment of paper and pencil tests. Such

abandonment, it was argued, would compel employers to hire un-

qualified persons merely because they had been victims of past

discrimination. It was contended that in the name of equality

the concept of merit would be destroyed, that management's right

to hire the most qualified would be eroded.

Those expressing such concerns were not satisfied by the assur-

ances of Senators Joseph Clark (D. Penn.) and Clifford Case (R.

N.J.) -- Senate co-managers of the 1964 Civil Rights Act -- that

an employer would still have the right to establish job qualifi-

cations at any level and could use tests as a basis to select and

place workers.

Senator Tower (R. Texas) was among those not convinced by the

explanation. He introduced an amendment to authorize the use of

"professionally developed tests." His original amendment was

defeated; his substitute amendment passed and was incorporated

in Title VII as Section 703h:
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Nor shall it be an unlawful employment practice
for an employer to give and to act upon the re-
sults of any professionally developed ability test
provided that such test, its administration, or
action upon the results is not designed, intended,
or used to discriminate because of race, color,
religion, sex, or national origin.

Passage of the so-called Tower amendment perhaps was interpreted

by employers to permit them to continue testing programs which, in

their judgement, were neither designed, intended, nor used to

discriminate.

The history of the testing controversy is sufficient testimony to

the contrary.

B. EEOC Guidelines on Employee Selection Procedures

(Full test in Appendix of this section)

There are two distinct concepts in the Guidelines that are

important in order to understand court interpretations of

tests in relation to job discrimination:

(1) disparate impact

(2) validity

Disparate Impact

The dictionary definition of "disparate", an adjective, is:

"completely distinct or different in kind; entirely dissimilar"

(The American Heritage Dictionary of the English Language, 1969)
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A test or other selection procedure has disparate impact (adverse

effect) if, for example, a significantly higher proportion of blacks

than whites are excluded from consideration for employment as

a result of test or selection procedures:

if about 30% of black applicants and 30% of white applicants

pass an exam, there is no disparate impact on blacks as com-

pared to whites.

the EEOC guidelines would not require further study of that

particular test so far as blacks and whites are concerned;

if, however, 65% of the whites and only 20% of the blacks pass

the exam, then that test has a disparate impact -- adverse

effect-- on the job opportunities of blacks as a class;

the test would be invalid, unless this discriminatory impact

can be justified in accordance with the job-related validation

procedure in the EEOC Guidelines.
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Validity

A test is valid if it can be demonstrated that is predictive of, or

substantially related to, job performance.

Disparate impact and validity are distinct concepts:

a test that has no disparate impact upon job opportunities

of a protected class under Title VII may or may not be a

valid predictor of job performance;

a valid test may or may not have disparate impact on some

protected class's job opportunities.

The EEOC Guidelines require proof of validity only for tests which

have a disparate impact upon the job chances of some protected class.

DEFINITION OF "TEST"

EEOC Guidelines define "test" broadly:

...the term "test" is defined as any paper-
and-pencil or performance measure used as a
basis for any employment decision. The
guidelines in this part apply, for example,
to ability tests which are designed to
measure eligibility for hire, transfer, pro-
motion, membership, training, referral or
retention. This definition includes, but is
not restricted to, measures of general intel-
ligence, mental ability and learning ability;
specific intellectual abilities; mechanical,
clerical and other aptitudes; dexterity and
coordination; knowledge and proficiency;
occupational and other interests; and attitudes,
personality or temperament. The term "test"
includes all formal, scored, quantified or
standardized techniques of assessing job
suitability including, in addition to the
above, specific qualifying or disqualifying
personal history or background requirements,
scored interviews, biographical information
blanks, interviewers' rating scales, scored
application forms, etc.



J-9

C. Three Main Methods of Test Validation

Test validation is extremely complicated and expensive.

To "validate" a test means to prove that it is fundamentally

job-related and, hence, nondiscriminatory.

There are three commonly accepted studies of validation which

enter into the test validation dispute:

1. criterion-related validity (preferred by EEOC)

2. construct validity (preferred by the U.S. Civil
Service Commission.

3. content validity

1. Criterion-Related Validity

This approach is based on an empirical study. "Empirical"

means gaining knowledge and information from practical ex-

perience and observation, rather than from theory. Thus

under criterion, or empirical validation, the only way to

determine whether the test matches the required job per-

formance is to match test scores of a fairly large number

of persons against their subsequent job performance. Thus,

a test would be valid if those who scored high on the exam

generally turn out to be successful on the job; those who

scored low generally turn out to be unsuccessful on the job.

Assessment of job performance would include productivity,

supervisory ratings, attendance, work behavior and other

elements pertaining to performance on the job.

[In the proposed new Guidelines, representing interagency
consensus, a fairly large number is "Generally... 30 or more..."]
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2. Construct Validity

As someone has stated, this method is so complicated, most

people don't-- or can't-- talk about it! A construct

validity study involves measurement of traits-- e.g., ver--

bal or mechanical aptitudes -- which are supposedly desir-

able for success on the job. The proposed guidelines that

have been drafted by the Equal Employment Opportunity

Coordinating Council -- in an effort to have interagency

agreement in the testing area -- say, "construct validity

is a more complex strategy than either criterion-related

or content validity," since the traits or aptitudes being

measured must relate to "important or critical duties of

the job."

The U.S. Civil Service Commission relies almost exclusively

on construct validity.

EEOC Guidelines on Employee Selection Procedures give priority

to the empirical approach; the guidelines recognize construct

validity "only when proof of empirical validity is not

feasible." (Text of Guidelines will be found in Appendix under

this tab)

3. Content Validity

This approach is based on a demonstration that the test deals

with specific knowledge and skills needed in a given job,

for example, a typing test for applicant typists. Content
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validity does not require nor does it clearly establish

a significant correlation between a person's performance

on the test and the job, as does criterion-related validity.

III. CULTURAL BIAS IN TESTING

If the United States were a country with a homogenous population,

devising tests that accurately assess a job-seeker's qualifications

would perhaps not be so difficult. But in the heterogenous U.S.

society there is recognition of the need to bring economically and

educationally disadvantaged groups (all races) into the working

mainstream which, currently, is experiencing a dry spell.

Therefore, it should not be surprising that the issue of testing

in EEO became and remains a volatile and emotionally-charged proposi-

tion. In simplistic and perhaps misleading terms, the issue is

viewed as "merit vs. equality." The concept of test validation is

shrouded in complex language and procedural confusion. However,

there is one descriptive expression that is easier to comprehend and

to discuss: "culturally-biased" tests.

It is recognized that cultural bias can be built into tests, inten-

tionally or unintentionally. Items selected for a test may require

knowledge that is not equally available to all. Hence, the test

norms, developed for the majority, are then used to measure abilities

of the minority. An example: a math test giving complicated

directions may be measuring reading ability rather than a knowledge

of mathematics.
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The following article, based on actual experience, is an excellent

exposition on cultural bias in testing:

FLEISCHMAN, LET'S BE HUMAN
(National Labor Service January 1968).

The Federal Equal Employment Op-
portunity Commission last year investi-
gated a complaint by a Negro who
charged that a company was discriminat-
ing against him by requiring the passing
of an I.Q. test for promotion to the job
of forklift operator. The test involved
is used vcry widely tlhrouglhout the coun-
try. Herc are tlhrce qucstions from the
test.

1. Clutter, clatter. Do tlhese words
have a sinmilar meaning? Contradic-
tory? Mean neither the same nor op-
posite?
2. Piteous, pitiable. Do these words
have a similar meaning? Contradic-
tory? Mcan neither the same nor op-
posite?
3. Parasite, parasol. Do these words
.have a similar meaning? Contradic-
tory? Mean neither the same nor op-
posite?
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If thc applicant gets these questions
riglht, can he drive a forklift? Some ma)
answer that, even if it does not indicate
performance on the forklift, it indicates
I.Q. Stephen N. Sclhulman, thien Clhair-
man of EEOC, asks wlhat difference I.Q.
makes if the individual cannot drive a
forklift. Moreover, hc insists, it does not
even indicate I.Q. but rathler familiarity
witlh the verbal facility required in white
society. Indicating how the test may be
applying culturally biased values-biased
against the Ncgro-Sclulman offers an-
othier test whlichl is deliberately designed
to be culturally biased in favor of thle
.Negro and against the white.

1. If a man is called a "blood," then
he is-a) a fighter, b) a M4exican-
American, c) a Negro, d) a hungry
hemophile, e) a red man or Indian.

2. Cheap chittlings will taste rubbery
unless they are cooked long enough.
How soon should you quit cooking
them to eat and enjoy them? 45 min-
utes, 2 hours, 24 hours?

3. A "gas head" is a person who has
a) a fast moving car, b) stable of

"lace," c) "process," d) habit of steal-
ing cars, c) long jail record for arson.

How would you feel if your job de-
pended on the extent to which you could
answer this test? You'd probably reply
tlhat it has notlhing to do with your job.
But was the other test more relevant to
the forklift operator?

The Negro %;'ho failed the first test
lhad drivcn a forklift for five ycars wvith
the Federal government, anld lhad passed
a test tlhere, wvith a score of 90, about its
actual operation.
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Supreme Court on Cultural Bias

In Griggs vs. Duke Power Co., discussed below, the U.S. Supreme

Court recognized and spoke to the problem of cultural bias in both

testing and high school diploma requirements:

The facts of this case demonstrate the inadequacy of broad
and general testing devices as well as the infirmity of
using diplomas or degrees as fixed measures of capability.
History is filled with examples of men and women who rendered
highly effective performance without the conventional badges
of accomplishment in terms of certificates, diplomas, and
degrees. Diplomas and tests are useful servants, but Congress
had mandated the common-sense preposition that they are not
to become masters of reality.

Any doubt about the High Court's meaning of "reality" was washed away

when, in another decision dealing with racial discrimination, Mr.

Justice Powell said:

Griggs was rightly concerned that childhood deficiencies in
the education and background of minority citizens, resulting
from forces beyond their control, not be allowed to work a
cumulative and invidious burden on such citizens for the
remainder of their lives. (McDonnell Douglas Corp. v. Green,
No. 72-490, May 14, 1973, 5 FEP Cases 965)

IV. GRIGGS -- A LANDMARK DECISION
(Griggs v. Duke Power Co. 3 FEP Cases)

In 1971, the U.S. Supreme Court, in a unanimous decision, held in a

Title VII action:

If an employment practice which operates to exclude Negroes
cannot be shown to be related to job performance, the
practice is prohibited.

This doctrine can be applied to other bases of discrimination as well:

sex, age, handicapped, etc.
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Facts ineGriggs:

The facts in the case were not in dispute.

Employment Policy Before Title VII (7/2/65)

(1) (2) (3)
Coal

Labor Handling Operations

Blacks Whites Whites
employed Only Only
only in
this Dept

----These are

(4)

Maintenance

Whites
Only

(5)

Lab & Test

Whites
Only

"Inside" Departments----

Five Departments in Steam Plant

A. Highest pay in Labor Dept. (1) $1.55 an hour--less than the

lowest hourly wage rate in any of the other four departments.

B. Promotions--normally made within each department--were based on

seniority. Thus, a worker transferring from Coal Handling (2)

to Operations (3) would usually start at the lowest position.

He would have to start from scratch in building seniority

in the new department, since his departmental seniority

in his former job could not be carried over.

C. In 1955, the company initiated a new policy requiring a high-

school diploma for

(1) new hires into all departments except Labor, and
(2) transfers from coal handling into any of the "inside"

departments (3-4-5)

I
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Employment Policy After Title VII

D. On July 2, 1965, the date Title VII became effective, the

company abandoned its segregated employment policy by opening

up the other departments to transfers from the labor department.

But the company required that incumbents in the labor depart-

ment show proof of high school completion in order to be

considered for transfer.

E. New hires--except for the labor department-- would be required

to take two professionally prepared aptitude tests and to have

completed a high school education.

F. In September of 1965, the company announced a transfer policy

which required the incumbents in both labor and coal handling

to take two tests if they lacked a high school education.

1. Tests included the WONDERLIC PERSONNEL TEST (an I.Q.
test) and the BENNETT MECHANICAL APTITUDE TEST.

2. Both tests were highly related to formal education
and were not designed to measure ability to either
learn or perform any given job or category of jobs.

3. A passing grade required a score above the national
median scores for high school graduates. The passing
scores were more stringent than the usual high school
graduation requirement: only one half of high school
graduates in the country would be able to pass the
tests.

G. From the time the high school requirement was instituted up to

the time of the trial, those white employees hired before the

educational requirement went into effect continued to perform

satisfactorily and to achieve promotions in the "Operating"

departments.
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SUPREME COURT FINDINGS AND CONCLUSIONS:

The Supreme Court found and held:

1. Title VII was enacted to achieve equality of employment oppor-

tunity and to remove barriers operating in the past to favor

an identifiable group of white employees over other employees.

The Court said:

Under the Act, practices, procedures, or tests neutral
on their face, and even neutral in terms of intent,
cannot be maintained if they operate to "freeze" the
status quo of prior discriminatory employment practices.

2. The record in Griggs established that whites fared better under

the company's alternative requirements than did blacks. A 1960

North Carolina census showed that 34 percent of white males had

completed high school,compared to only 12 percent of black males.

This situation and other data led the High Court to observe:

This consequence would appear to be directly traceable
to race. Basic intelligence must have the means of
articulation to manifest itself fairly in a testing
process. Because they are Negroes, petitioners have
long received inferior education in segregated schools
and this Court expressly recognized these differences in
Gaston Cotunty v. U.S. 395 U.S. 285 (1969)

3. Title VII does not guarantee every person a job regardless of

qualifications. The Court said:

In short, the Act does not command that any person be hired
simply because he was formerly the subject of discrimination,
or because he is a member of a minority group. Discrimina-
tory preference for any group, minority or majority, is
precisely and only what Congress has proscribed. What is
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required by Congress is the removal of artificial,
arbitrary, and unnecessary barriers to employment
when the barriers operate invidiously to discriminate
on the basis of racial or other impermissible classifi-
cation.

4. If a practice excludes blacks, then the burden falls on the

employer to prove the practice is job-related, hence, is

related to business necessity.

The Court said:

.The Act proscribes not only overt discrimination
but also practices that are fair in form, but dis-
criminatory in operation. The touchstone is
business necessity. If an employment practice which
operates to exclude Negroes cannot be shown to be
related to job performance, the practice is pro-
hibited.

On the record before us, neither the high school
completion requirement nor the general intelligence
test is shown to bear a demonstrable relationship
to successful performance of the jobs for which it
was used. Both were adopted,as the Court of Appeals
noted, without meaningful study of their relation-
ship to job-performance ability. Rather, a vice
president of the Company testified, the requirements
were instituted on the Company's judgment that they
generally would improve the overall quality of the
work force.

The evidence, however, shows that employees
who have not completed high school or taken the
tests have continued to perform satisfactorily and
make progress in departments for which the high
school and test criteria are now used. The promo-
tion record of present employees who would not be
able to meet the new criteria thus suggests the
possibility that the requirements may not be needed
even for the limited purpose of preserving the avowed
policy of advancement within the Company. In the
context of this case, it is unnecessary to reach
the question whether testing requirements that take
into account capability for the next succeeding
position or related future promotion might be util-
ized upon showing that such long range requirements
fulfill a genuine business need. In the present case the
Company has made no such showing.
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5. The thrust of Title VII is directed to the consequences of

employment practices not to their intent:

Good intent or absence of discriminatory intent
does not redeem employment procedures or testing
mechanisms that operate as "built-in headwinds"
for minority groups and are unrelated to measuring
job capability.

The Company's lack of discriminatory intent
is suggested by special efforts to help the under-
educated employees through Company financing of
two-thirds the cost of tuition for high school
training. But Congress directed the thrust of
the Act to the consequences of employment prac-
tices, not simply the motivation. More than
that, Congress has placed on the employer the
burden of showing that any given requirement must
have a manifest relationship to the employment
in question.

6. Testing is an acceptable, useful employment selection procedure:

Nothing in the Act precludes the use of testing
or measuring procedures; obviously they are useful.
What Congress has forbidden is giving these devices
and mechanisms controlling force unless they are
demonstrably a reasonable measure of job performance.
Congress has not commanded that the less qualified be
preferred over the better qualified simply because of
minority origins. Far from disparaging job qualific-
ations as such, Congress has made such qualifications
the controlling factor, so that race, religion, nation-
ality, and sex become irrelevant. What Congress has
commanded is that any tests used must measure the
person for the job and not the person in the abstract.

In the Griggs case, the Court held that:

"...the administrative interpretation of the Act by the
enforcing agency is entitled to great deference."

In a case which reached the High Court in 1975, the same observation

was made.
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V. TEST 21: JOB RELATED?

Test 21 was designed by the U.S. Civil Service Commission as a

measure of verbal ability used throughout the federal service.

The Washington, D.C. police department, not a party to the formula-

tion of the test, used the exam to select candidates for the

police recruit training school. A passing grade required 40 correct

answers out of a possible 80. Other qualifying requirements for

positions with the D.C. police department included character and

physical standards, a high school diploma or the equivalent.

Court action was brought by a group of black applicants who had

unsuccessfully sought appointment to the department since 1968.

Not covered at the time by Title VII, the cause of action was brought

under the Fifth Amendment and early federal civil rights laws.

The plaintiffs offered statistical evidence that from 1968 through

1971, 57 percent of black applicants had failed the test, compared

to a 13 percent failure rate for whites.

The city government and federal authorities argued that use of the

test was justified by a validity study, showing that Test 21

accurately predicted performance in the police recruit training

school.

In a 2 to 1 decision, the U.S. Court of Appeals for the District of

Columbia Circuit found Test 21 to be invalid. The dissenting judge
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asserted that the majority's view is a "step backward that will

lead to debasing of our police force." He asserted the test

was job-related on its face: "Issuing a badge and gun to a semi-

literate cannot transform him into a competent police officer."

On the other hand, the majority held that the statistical evidence

showing four times as many blacks as whites had failed the test

was sufficient to shift the burden to the city to prove the test

was job-related.

The District of Columbia had to establish that there was a direct

relationship between performance on Test 21 and performance on the

job. Judge Robinson, writing for the majority, distinguished

between using the test for job performance and recruit school per-

formance:

The validity study revealed that persons with high
Test 21 scores are more likely to achieve a final average
exceeding 85 in Recruit School, but there is no evidence
to support the proposition that a candidate with an
average below 85 is more difficult to train or will not
be as good a police officer as a candidate with an average
over 85. Moreover, since applicants who scored below 40
on Test 21 have never been admitted to Recruit School,
the validity study expressed no conclusion regarding the
likely performance in Recruit School of Test 21 failures.

This decision overturned the district court which had concluded Test

21 was non-discriminatory and was reasonably and directly related to

the requirements of the police recruit training program. The Court

of Appeals remanded the case to the district court for further
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proceedings to arrive at a suitable renmedy. (Davis, et al v.

Washington, 512 F 2d 956, D.C. Cir. 1975)

A copy of Test 21 is found in the appendix of this section.

Is it job-related?

This question will be answered by the U.S. Supreme Court,

which has granted a review. But in the meantime, what is your

judgment?
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of Federal
Regulations,

PART 1607-GUIDELINES ON EM-
PLOYEE SELECTION PROCEDURES

1607.1 statement of purpes.
1607.2 "Test" defd. as the basis for making the docision to
1607.i DlsceeoflVtaondid. hire, transfer, promote, grant member-

1607.4 Eidenceiofsaldsty,r s
d&Uon Ship, train, refer or retain, with the

1607.6 Mnimu stloanOfdvalrdity evideawo. result that candidates are selected or re-
1607.7 Urse onother valldltyetudles. Jected on the basis of a single test score.
1607.8 Assumption of validity. Where tests are so used, minority can-
1607.9 Continued use of tests. didates frequently experience dispropor-
1607.10 Employment agencis and employ- tionately high rates of rejection by fall-

merAt services. ing to attain score levels that have been
1607.11 Disparatet established as minimum stadards for

1607.13 Other selection techniques. qualification.
1607.14 ratlveact;ton It has also become clear that in may
AvrxourY: The provisons of this Part instances persons are using tests as the

1607 Issued under sec. 713(a), '78 Stat. 265; 42 basis for employment decisions without
U.S.C. 2000o-12. evidence that they are valid predictors

Souacz: The provisions of this Part 1607 of employee job performance. Where
appear at 35 F.R. 12333, Aug. 1, 1970, uinles evidence in support of presumed rela-
otherwise noted. tionships between test performance and

§ 1607.1 Statement of purpose. job behavior is lacking, the possibility of

§a1607.1STatementgdelnes
discrimination in the application of test

(a) The guidelines in this partvar results must be recognized. A test lacking
based on the belief that properl c-

demonstrated validity (i.e., having no

dated and standardized employee selec- known significant relationship to Job
tion procedures can significantly con- behavior) and yielding lower scores for

tribute to the implementation of non- classes protected by title VII may result

discriminatory personnel policies, as in the rejection of many who have neces-
required by title VII. It is also recognized sary qualifications for successful work

that professionally developed tests, when performance.
used in conjunction with other tools of (c) The guidelines in this part are

personnel assessment and complemented designed to serve as a workable set of

persognnelc aidioptner standards for employers, unions and
by sound programs of Job dM1111, ~ employment agencies In determInng

significantly aid in the development and whether their selection procedures con-
nmaintenance of an efficient work forcxomwt h bigtoscnandi
and, indeed, aid in the utiliztion title VI of the Civil Rights Act of 1964.

aendeonevaiolfluanreorcsSection 703 of title VII places an affirma-

(b) An examination of charges of dis- tive obligation upon employers, labor
crimination flled with the Commission unions, and employment agencies, as

and an evaluation of the results of the defined in section 701 of the Act, not to
Commission's compliance activities discriminate because of race, color,

revale adeie inraeItotS--- --_ al test04 religion, sex, or national origrin Subsec-
usage and a marked increase in doubtful tion (h) of section 703 allows such per-
testing practices which, based on our sons " to give and to act upon the
experience, tend to have discriminatory results of any professionally developed
effects. In many cases, persons have ability test provided that such test, its
come to rely almost exclusively on tests administration or action upon the results
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ts not desgned, intended or used to dis-
criminate because of race, color, religion,
sex or national origin."
§ 1607.2 "'Test" defined.
For the purpose of the guidelines in

this part, the term "test" is defined as
any paper-and-pencil or performance
measure used as a basis for any employ-
ment decision. The guidelines in this part
apply, for example, to ability tests which
are designed to measure eligibility for
hire, transfer, promotion, membership,
training, referral or retention. This defi-
nition includes, but is not restricted to,
measures of general intelligence, mental
ability and learning ability; specfic intel-
lectual abilities; mechanical, clerical and
other aptitudes; dexterity and coordina-
tion; knowledge and proficiency; occu-
pational and other interests; and atti-
tudes, personality or temperament. The
term "test" includes all formal, scored,
quantified or standardized techniques of
assessing Job suitability including, in
addition to the above, specific qualifying
or disqualifying personal history or back-
ground requirements, specific educa-
tional or work history requirements,
scored interviews, biographical informa-
tion blanks, interviewers' rating scales,
scored application forms, etc.
§ 1607.3 Discrimination defined.
The ue of any test which adversely

affects hiring, promotion, transfer or
any other employment or membership
opportunity of classes protected by title
VII constitutes discrimination unless:
(a) the test has been validated and evi-
dences a high degree of utility as here-
inafter described, and (b) the person
giving or acting upon the results of the
particular test can demonstrate that al-
ternative suitable hiring, transfer or
promotion procedures are unavailable
for his use.
§ 1607.4 Evidence of validity.

(a) Each person using tests to select
from among candidates for a position or
for membership shall have available for
inspection evidence that the tests are
being used in a manner which does not
violate § 1607.3. Such evidence shall be
examined for indications of possible
discrimination, such as instances of
higher rejection rates for minority can-
didates than nonminority candidates.
Purthermore, where technically fea-
sible, a test should be validated for each
minority group with which it is used;

that is, any differential rejecti6n rates
that may exist, based on a test, must be
relevant to performance on the Jobs in
question.

(b) The term "technically feasible"
as used in these guidelines means having
or obtaining a suicient number of mi-
nority individuals to achieve findings of
statistical and practical significance, the
opiportunity to obtain unbiased Job per-
formance criteria, etc. It is the responsi-
bility of the person claiming absence of
technical feasibility to positively demon-
strate evidence of this absence.

(c) Evidence of a test's validity should
consist of empirical data demonstrating
that the test is predictive of or signifi-
cantly correlated with important ele-
ments of work behavior which comprise
or are relevant to the Job or Jobs for
which candidates are being evaluated.

(1) If Job progression structures and
seniority provisions are so established
that new employees will probably, within
a reasonable period of time and in a
great maJority of cases, progress to a
higher level, it may be considered that
candidates are being evaluated for Jobs
at that higher level. However, where Job
progression is not so nearly automatic,
or the time span is such that higher
level Jobs or employees' potential may
be expected to change in significant
ways, it shall be considered that candi-
dates are being evaluated for a Job at
or near the entry level. This poirt is
made to underscore the principle What
attainment of or performance at a
higher level Job is a relevant criterion
in validating emp"-%yment tests only
when there is a high probability that
persons emnployed will in fact attain
that higher level job within a reasonable
period of time.

(2) Where a test is to be used in dif-
ferent units of a multiunit organization
and no significant differences exist be-
tween units, Jobs, and applicant popula-
tions, evidence obtained in ont unit may
suffice for the others. Similarly, where
the validation process requires the col-
lection of data throughout a multiunit
organization, evidence of validity specific
to each unit may not be required. There
may also be instances where evidence of
validity is appropriately obtained from
more than one company in the same in-
dustry. Both in this Instance and in the
use of data collected throughout a multi-
unit organiization, evidence of validity
specflc to each unit may not be re-
quired: Provided, That no significant

§ 1607.4
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differences exist between units, jobs, and
applicant populations.
§ 1607.5 MinimuIn standards for vali-

datioii.
(a) For the purpose of satisfying the

requirements of this part, empirical evi-
dence in support of a test's validity must
be based on studies employing generally
accepted procedures for determining cri-
terion-related validity, such1 as those
described in "Standards for Educational
and Psychological Tests and Manuals"
published by American Psychological
Association, 1200 17th Street NW.,
Washington, D.C. 20036. Evider-ce of
content or construct validity, as defined
in that publication, may also be appro-
priate where criterion-related validity is
not feasible. However, evidence for con-
tent or construct validitb should be ac-
companied by sufficient information from
job analyses to demonstrate the rele-
vance of the content (in the case of job
knowledge or proficiency tests) or the
construct (in the case of trait measures).
Evidence of content validity alone may
be acceptable for well-developed tests
that consist of suitable samples of the
essential knowledge, skills or behaviors
composiing the job in question. The types
of knowledge, skills or behaviors con-
templated here do not include those
which can be acquired in a brief orien-
tation to the job.

(b) Although any appropriate valida-
tion strategy may be used to develop
such empirical evidence, the following
minimum standards, as applicable, must
be met in the research approaclh and in
the presentation of results which con-
stitute evidence of validity:

(1) Where a validity study is conducted
in which tests are administered to appli-
cants, with criterion data collected later,
the sample of subjects must be represent-
ative of the normal or typical candidate
group for the job or jobs in question.
This further assumes that the applicant
sample is representative of the minority
population available for the job or jobs in
question in the local labor market. Where
a validity study is conducted in which
tests are administered to present em-
ployees, the sample must be represent-
ative of the minority groups currently
included in the applicant population. If
it is not technically feasible to include
minority employees in validation studies
conducted on the present work force, the
conduct of a validation study without
minority candidates does not relieve any

person of his subsequent obl gation for
validation when inclusion o f minority
candidates becomes technically feasible.

(2) Tests must be admini,tered and
scored under controlled and standardized
conditions, with proper safeguards to
protect the security of test scores and to
insure that scores do not enter into any
judgments of employee ade(quacy that
are to be used as criterion measures.
Copies of tests and test manuals, includ-
ing instructions for administration,
scoring, and interpretation of l,est results,
that are privately developed and/or are
not available through normal commercial
channels must be included at; a part of
the validation evidence.

(3) The work behaviors or other cri-
teria of employee adequacy which the
test is intended to predict (r identify
must be fully described; and. addition-
ally, in the case of rating techniques, the
appraisal form(s) and instructions to
the rater(s) must be included as a part
of the validation evidence. Such criteria
may include measures other than actual
work proficiency, such as training time.
supervisory ratings, regularity of attend-
ance and tenure. Whatever criteria are
used they must represent major or
critical work behaviors as revealed by
careful job analyses.

(4) In view of the possibility of bias
inherent in subjective evaluations, su-
pervisory rating techniques should be
carefully developed, and the ratings
should be closely examined for evidence
of bias. In addition, minorities might ob-
tain unfairly low performance criterion
scores for reasons other than supervisor's
prejudice, as when, as new employees,
they have had less opportunity to learn
job skills. The general point is that all
criteria need to be examined to insure
freedom from factors which would un-
fairly depress the scores of minority
groups.

(5) Differential validity. Data must be
generated and results separately reported
for minority and nonminority groups
wherever technically feasible. Where a
minority group is sufficiently large to
constitute an identiflable factor in the
local labor market, but validation data
have not been developed and presented
separately for that group, evidence of
satisfactory validity based on other
groups will be regarded as only provi-
sional compliance with these guidelines
pending separate validation of the test
for the minority group in question. (See
§ 1607.9). A test which is differentially

§ 1607.5
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valid may be used in groups for which
it is valid but not for those in which
it is not valid. In this regard, where a
test is valid for two groups but one group
characteristically obtains higher test
scores than the other without a cor-
responding difference in job performance,
cutoff scores must be set so as to predict
the same probability of job success in
both groups.

(c) In assessing the utility of a test
the following considerations will be ap-
plicable:

(1) The relationship between the test
and at least one relevant criterion must
be statistically significant. This ordi-
narily means that the relationship should
be sufficiently high as to have a prob-
ability of no more than 1 to 20 to have
occurred by chance. However, the use of
a single test as the sole selection device
will be scrutinized closely when that test
is valid against only one component of
Job performance.

(2) In addition to statistical signifi-
cance, the relationship between the test
and criterion should have practical sig-
nificance. The magnitude of the rela-
tionship needed for practical signifi-
cance or usefulness is affected by sev-
eral factors, including:

(i) The larger the proportion of ap-
plicants who are hired for or placed on
the job, the higher the relationship needs
to be in order to be practically useful.
Conversely, a relatively low relationship
may prove useful when proportionately
few Job vacancies are available;

(ii) The larger the proportion of ap-
plicants who become satisfactory em-
ployees when not selected on the basis
of the test, the higher the relationship
needs to be between the test and a cri-
terion of job success for the test to be
practically useful. Conversely, a relatively
low relationship may prove useful when
proportionately few applicants turn out
to be satisfactory;

(iii) The smaller the economic and
human risks involved in hiring an un-
qualified applicant relative to the risks
entailed in rejecting a qualified appli-
cant, the greater the relationship needs
to be in order to be practically useful.
Conversely, a relatively low relationship
may prove useful when the former risks
are relatively high.
§ 1607.6 Presentation of validity evi-

dence.
The presentation of the results of a

validation study must include graphical

and statistical representations of the re-
lationships between the test and the cri-
teria, permitting judgments of the test's
utility in making predictions of future
work behavior. (See § 1607.5(c) concern-
ing assessing utility of a test.) Average
scores for all tests and criteria must be
reported for all relevant subgroups, in-
cluding minority and noninnority groups
where differential validation is required.
Whenever statistical adjustments are
made in validity results for less than per-
fect reliability or for restriction of score
range in the test or the criterion, or both,
the supporting evidence from the valida-
tion study must be presented in detail.
Furthermore, for each test that is to be
established or continued as an opera-
tional employee selection instrument, as
a result of the validation study, the
minimum acceptable cutoff (passing)
score on the test must be reported. It is
expected that each operational cutoff
score will be reasonable and consistent
with normal expectations of proficiency
within the work force or group on which
the study was conducted.
§ 1607.7 Use of other validity studies.

In cases where the validity of a test
cannot be determined pursuant to
§ 1607.4 and § 1607.5 (e.g., the number of
subjects is less than that required for a
technically adequate validation study, or
an appropriate criterion measure cannot
be developed), evidence from validity
studies conducted in other organizations,
such as that reported in test manuals and
professional literature, may be consid-
ered acceptable when: (a) The studies
pertain to jobs which are comparable
(i.e., have basically the same task ele-
ments), and (b) there are no major dif-
ferences in contextual variables or
sample composition which are likely to
significantly affect validity. Any person
citing evidence from other validity
studies as evidence of test validity for his
own jobs must substantiate in detail job
comparability and must demonstrate the
absence of contextual or sample differ-
ences cited in paragraphs (a) and (b) of
this section.
§ 1607.8 Assumption of validity.

(a) Under no circumstances will the
general reputation of a test, its author
or its publisher, or casual reports of test
utility be accepted in lieu of evidence of
validity. Specifically ruled out are: as-
sumptions of validity based on test names

§ 1607.8
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or descriptive labels; all forms of pro-
motional literature; data bearing on- the
frequency of a test's usage; testimonial
statements of sellers, users. or consul-
tants; and other nonempirical or anec-
dotal accounts of testing practices or
testing outcomes.

(b) Although professional supervision
of testing activities may help greatly to
insure technically sound and nondis-
criminatory test usage, such involvement
alone shall not be regarded as constitut-
ing satisfactory evidence of test validity.
§ 1607.9 Continued use of tests.
Under certain conditions, a person may

be permitted to continue the use of a
test which is not at the moment fully
supported by the required evidence of
validity. If, for example, determination
of criterion-related validity in a specific
setting is practicable and required but
not yet obtained. the use of the test may
continue: Provided: (a) The person can
cite substantial evidence of validity as
described in § 1607.7 (a) and (b); and
(b) he has in progress validation pro-
cedures which are designed to produce,
within a reasonable time, the additional
data required. It is expected also that the
person may have to alter or suspend test
cutoff scores so that score ranges broad
enough to permit the identification of
criterion-related validity will be obtained.
§1607.10 Employment agencies and

employment services.
(a) An employment service, including

private employment agencies, State em-
ployment agencies, and the U.S. Training
and Employment Service, as defined in
section 701 (c), shall not make applicant
or employee appraisals or referrals based
on the results obtained from any psycho-
logical test or other selection standard
not validated in accordance with these
guidelines.

(b) An employment agency or service
which is requested by an employer or
union to devise a testing program is
required to follow the standards for test
validation as set forth in these guide-
lines. An employment service is not
relieved of its obligation herein because
the test user did not request such valida-
tion or has requested the use of some
lesser standard than is provided in these
guidelines.

(c) Where an employment agency or
service is requested only to administer
a testing program which has been else-
where devised, the employment agency

or service shall request evidence of vali-
dation, as described in the guidelines in
this part, before it administers the test-
ing program and/or makes referral pur-
suant to the test results. The employment
agency must furnish on request such
evidence of validation. An employment
agency or service will be expected to
refuse to administer a test where the
employer or union does not supply satis-
factory evidence of validation. Reliance
by the test uoer on the reputation of the
test, its author, or the name of the test
shall not be deenmed sufficient evidence
of validity (Ose § 1607.8(a)). An employ-
ment agency or service may administer
a testing program where the evidence of
validity comports with the. standards
provided in § 1607.7.
§ 1607.11 Disparate treatment.
The principle of disparate or unequal

treatment must be distinguished from
the concepts of test validation. A test
or other employee selection standard-
even though validated against job per-
formance in accordance with the guide-
lines in this part-cannot be imposed
upon any individual or class protected
by title VII where other employees,
applicants or members have not been
subjected to that standard. Disparate
treatment, for example, occurs where
members of a minority or sex group have
been denied the same employment, pro-
motion, transfer or membership oppor-
tunities as have been made available to
other employees or applicants. Those
employees or applicants who have been
denied equal treatment, because of prior
discriminatory practices or policies, must
at least be afforded the same opportu-
nities as had existed for other employees
or applicants during the period of dis-
crimination. Thus, no new test or other
employee selection standard can be im-
posed upon a class of individuals pro-
tected by title VII who, but for prior
discrimination, would have been granted
the opportunity to qualify under less
stringent selection standards previously
in force.
§ 1607.12 Retesting.
Employers, unions, and employment

agencies should provide an opportunity
for retesting and reconsideration to
earlier "failure" candidates who have
availed themselves of more training or
experience. In particular, if any appli-
cant or employee during the course of
an interview or other employment pro-

760
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cedure claims more education or experi-
ence, that individual should be retested.
§ 1607.13 Other selection techniques.

Selection techniques other than tests,
as defined in § 1607.2, may be improperly
used so as to have the effect of discrim-
inating against minority groups. Such
techniques include, but are not restricted
to, unscored or casual interviews and un-
scored application forms. Where there
are data suggesting employment discrim-
ination, the person may be called upon to
present evidence concerning the validity
of his unscored procedures as well as
of any tests which may be used, the
evidence of validity being of the same
types referred to in §§ 1607.4 and 1607.5.
Data suggesting the possibility of dis-
orimination exist, for example, when
there are differential rates of applicant
rejection from various minority and
nonminority or sex groups for the same
job or group of jobs or when there are
disproportionate representations of mi-
nority and nonminority or sex groups
among present employees in different
typUs of jobs. If the person is unable
or unwilling to perform such validation
studies, he has the option of adjusting
employment procedures so as to elimi-
nate the conditions suggestive of em-.
Ployment discrimination.
§ 1607.14 Affirmative action.
Nothing in these guidelines shall be

interpreted as diminishing a person's ob-
ligation under both title VII and Execu-
tive Order 11246 as amended by Execu-
tive Order 11375 to undertake airmative
action to ensure that applicants or em-
ployees are treated without regard to
race, color, religion, sex, or national
origin. Specifically, the use of tests which
have been validated pursuant to these
guidelines does not relieve employers,
unions or employment agencies of their
obligations to take positive action in af-
fording employment and training to
members of classes protected by title VII.

§ 1610.4



40 out of 80 questions

Test No. 21

Series No. 173

February 1970

1'ri;.t Name ...
Last N'ame First Name Middle Initial

Date of Birth . Identification No.
Mllonth Day Year

UNITED STATES CIVIL SERVICE COMMISSION

Fill in the identifying blanks at the top of the an-
5 shet land test booklet. Place no other identifying

nirlirs on vour answer sheet and test booklet.
The queztions in this test need not be taken up in

order. Ans,w-er first those that you can answer without
an) delay. Then use the remainder of the time on the
wiU'tiors yo;i huave l)assed over.

Flo! each notestion, select the BEST ANSWER, and
darlen the space on the answer sheet that boars the
sane ie 4er as th.e anisver.
1. ORDINARY mears mnest nearly

A i ur.rcormninn
BSD morthless
c ) usu.:Il
nD) tirl .omne
riI tting

2. SMILE is relat
relate,d to
Al surprise

. ) ri(licule
C a face
I) a di6pleasure
E:s inquiry

.ed to HAPPINESS as FROWN is

3. Laws restricting hunting to certain r(r.r 'rJ to
a specific time of the year were cak.`d(. f'Py, to
Al prevent I)e(;ple friom endu!:-ering tlhir li'n; by

hunting
Bi keep our forests more beautiful
c) raise funds fromn the sale rof hun.:tint lEicc-res
D} prevent complete destruieticn of ce:rta.in kinds of

animals
E) preserve certain game for eating pui'rp("c-

4. The saying "All things are easy that are done will-
ingly" means most nearly
A) Work undertaken without reluctance proceeds

smoothly.
B) To the lighthearted all things are easy.
c) Many hands make light work.
D) Easy things arc donie willingly.
E) Everyone likes a cheerful worker.

5. PECULIARLY means nmost nearly
'/A calmly
B) stubbornly
c) wonderingly
D) sensibly
E) strangely

6. (Readig) "Dates are the fruit of a species of palm
tree which ranges from the Canary ISlards through
norther-n Africa and the sotutheast of As-a to India.
These trees have been cultivated and their fruit
much prized throughout most of these regior.s fiom
remotest antiquity. In Arabia (late palms are an
important source of national wealth, and their fruit
forms the staple article of food in the country."

7'he quotation best supports tJie statement tJat date
palms
A) are the chief source of wealth in many countries
B) have long been valued as a source of food
c) were first grown in the Canary Islands and

Africa
D) were not prized for their fruit in early times
E) cannot be grown in other than tropical climates

7. SKETCHING is related to PEN as PHOTOGRAPHY
is related to
A) brush
B) camera
C) picture
D) pose
E) studio

8. Th.e best reason, of the following, for requiling that
ballots be marked in secret is that
A) this provides for a permanent record of results
8) the results are thus unknown until voting is over
c) the vote is intended to indicate the real opinion

of the voter
D) this permits several mnatters to be voted on at

the same time
E) this is the established custom of our country

GO ON TO THE NEXT PAGE
[End of pagel

TEST USED IN

DAVIS vs. WASHINGTON CASE

Passing Grade:

9. BOUNTY means most nearly
A) generosity.
B) limit
C) service

i D fine
E) duty

Putlishe,&l by THIE B1UREAU OF NATIONALt AFFAIRS. INC. WASHINGTON, D C. 20037
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10. S'''rand-, of fiber used in a rope are twisted or
ibr;tided Utogrether chiefly in order to make the rope
Al more flexilip

I
(I)
I) )

i;!

less expenLsive
unbr-eakable
more rigid
stronger

11. CA.N(OF' is related
i rclatced to
A) wharves
B) propeller
C) vwater
DI routes
E) yard

to PADDLE as STEA1.US.HIP

12. The saying "No gains wsithout pains" means most
nearil
A) Pirogress is made only at the expense of effort.
B) The lazy man r-arely reaches his goal.
c} One cannot always be certain that results will

justify his efforts.
b Achievement without toil deserves little aprecia-

tion.
x} To plan one's workc is to hasten its completion.

13. The pu;rpose of trademarks is to
Al show that Za tax has been paid
)Idistinguish the brand of goods manufactured

ci show that a patent has been granted
D) indicate hat goodes are unadulterated
ElI distinguish home from foreign products

14. CRISP means most near2ly
A)
B)
cD
Dl

broken
frosty
brittie
burn't

E) dry
15. Readingj) "The practical skill of primitive man

became, in time, auite admirable in the treatment of
certain kinds of disea:se and even more so in surgery.
Examples of his accomplishments may be seen today.
am(org primitive tribes, and, together with prehis-
coriC remains, testify to the status of medicine be-
fore history was written."

The quotaim be8t 'uppcrts the satement that primi-
tixe man
Al laclied kniowledge of surgery
r). exhibited more skill in medicine than in surgery
c) was not easily affected by disease
D) developed a definite skiU in dealing with physical

ailments
F.) buried complete records of his ability

I6f. VEED is related to PLANT as FLY is related to
A) screen
a ) disease
C) insect
!) fXood
r: soider

7. 1.-. .;aying "A drownling miian will catch at a straw"
..;n.s mniSt l.ntariv

I'Ili) suornetihnes comes after we have abandoned
:1i, hop) C' it.

i Gn:eat ''iTlort is necessary to overcome great dif-
ficu!tie-<.

C) ile who relies on too slim a chance is lost.
D) A man will try "anything as a laSt resort.

j E) No disaster is entirely without iemedy.
18. SCARCELY nmeans most niearly

A) minutely
ii) fittingly
c) pattially
D) precisely
E) barely

19. (Reading) "A great many small mammals, and. not
a few of considerable size, have developed the arboreal
habit. Most climbing forms have taken to the trees
for food, and perhaps even more important, to
escape terrestrial enemies which would readily over-
come them had they not evolved climbing habits.
The only entirely tree-living mammals, however,
are confined to the tropics."
Tle quotatio&n best s'upports the statement that tree-
living mammals
A) are afraid to descend to the ground
B) have to be small to find sufficient food in trees
C) damage trees by consuming the leaves
D) developed climbing habits as a matter of neces-

sity
E) are confined to small, tropical animals

20. GARDEN is related to FLOWER as LAKE is re-
lated to
A) pool
B) river
C) beach
D) cottage
E) fish

21. PERTURBED means most near*
A) atated
B) distrustful
C) impelled
D) repulsed
E) unmoved

22. The saying "To believe a thingAimpossible is a way
.to make it so" means most nearr
A) It is unwise to begin what isl)eyond oafe's ability.
B) The only way to prove a thing can be done is

to do it.
C) We can do whatever we think we can do.
v) What is easy to obtain is not worth having.
P.) Lack of confidence leads to failure.

23. SPEAK is related to SHOUT as DAM1AGE is re-
lated to

A)
B)
C)
D)
E)

sue
repay
destroy
condemn
repair

24. (Reading) "ilen who have good mechanical ability,
and especiallv those who have had some experience
in mechanical work, wXill. when they show their
worth, be det.aiele as he!pers it. mach.ine shotis and
engine rooms, where opportunity wilL be given them
for acquiring trairung w%ith machinists' tools."
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. { :)l,:*7}!))' n rmfo;irts thle statemci.it that the
oUaj1i1ic:as.-') >i:' !helpers in machine shops and en-
ginie rooms mus1Ut include
A) the demonstration of mechanical ability or train-

ing
nIi plecial experience in mechanical work
c' training with miiachinists' tools
D I prexious apprenticeship on the job
E) similar duties in previous positions

25. Of the fol!owing reasons, the one that best explains
the continued sale of records in spite of the popu-
larity of the radio is that the
A' records make available the particular selections

desired when they are desired
B) appreciation of records is more wide-spread than

apreciation of radio
c} collection of records provides an interesting hobby
D ) newest records are almost unbreakable
T;) sound effect of records is superior to that of the

radio
26. The saying "MThe fire in the flint shows not till it is

struck" means most nearly
A) One should be prompt to recognize one's oppor-

tunities..
B) The first attempt is not always successful.
C) Urnless abilities are demonstrated, they remain

unrecognized.
D) There is a proper time for everything to be

done.
F, Only by repeated eforts can ski'll be achieved.

27. ISO'L1ATION is related to COMPANIONSHIP as
DESPAIR is related to
At despondency
B) success
c! strength
Dr recovery
E) hope

28. Th-e saying "Straight trees are the first to be felled"
means most nearly
A) Honest effort is always rewarded.
B TThe best are the first chosen.
c) Ill luck passes no one by.
D i The highest in rank have farthest to fall.
E! Th!e stubborn are soon broken.

29. SUN is related to HEAT as FOG is related to
A) inoisture
B I twilight
C) storm
D) wNinter
E) eveninig

30. (Reading) "The Pure Food and Drugs Act would
be totally incapable of enforcement were it not for
the fact ;h.at cl.emists have elerfected methods of in-
vestigation whereby the claims of compo.i.ion of
various foods and drugs c..n be verified or exposed.
The Governmernt has an ever-watchful force of
'ch(-mist detectives' trying to protect the Nation's
hxealth in respect to remedies sold to the public."
Theg quotatlion best supports the statement that Gov-
ernnen1t chemists
A) Prosecute violators of the Pure Food and Drugs

Act
B) improve the quality of foods and drugs

CI
D)
E)

WiFcOurage the sale of patent -.iedicines
tests the chemical composition of foods :nmd drugsl
have considerably improved the health of the
Nation

31. To DEVIATE means most nearly to
A) intend
B) vary
c) steer
D) enlarge
E) return

GO ON TO THE NEXT PAGE
[End of page]

32. BECAUSE is related to REASON as THEREFORE
is related to
A) resdlt
B) heretofore
c) instinct
D) logic
E) antecedent

33. The saying "Do not make the bite larger than the
mouth" means most nearly
A) Do not attempt to do work which you do not

enjoy.
B) Magnifying one's difficulties makes one less able

to overcome them.
c) Those who want too much are never satisfied.
D) An individual should not attempt a task which

is beyond his capacity.
E) It is unwise to indulge one's appetite.

34. (Reading) "Although the types .,f buildings in ghetto
areas vary from the one-story shack to the large
tenement building, they are alike in that they are all
drab, unsanitary, in disrepair, and often structurally
unsound."

The quotation best supports the statementt that all
buildings in ghetto areas are
A) overcrowded
B) undesirable as living quarters
c) well-constructed
D) about to be torn down
E) seldom inspected

35. Which of the following is the chief reason that posters
placed in busses are a successful medium of advertis-
ing?
A) Their bright colors and pictures attract atten-

tion.
B) They can be understood by children.
C) They are an inexpensive method of advertising.
D) All passengers are in a receptive mood when

riding in such vehicles.
E} They reach a working, and therefore consuming.

public.

36. To
A)
B.)
c)
D)
E)

RETRENCH means most nearly to
impede
replace
counteract
attack
curtail

3'7. BRAKE is related to MOTION as DAMNIPER is re-
lated to
A) draft
B) furnace
c) accelerator
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c)ChimleMtW
huimidity

" The saying "The good seaman is known in bad
we;ather" mieans most nearly
A) Everyone has an opportunity to show his ability.
1;+ Skill is chiefly a matter of practice.
c) I'eople seldom complain when things run

smoothly.
D) One's skill becomes apparent in times of stress.

NNo one can do his best under certain conditions.

39. (Reading) "Brass is an alloy consisting mainly, if
not exclusively, of copper and zinc, but in its older
use the term was applied rather to alloys of copper
and tin, now known as bronze. It is quite likely that
from very early times brass was made accidentally,
owing to the mixture of zinc ores with those of
copper, but was not recognized as distinct from
bronze. One of the earliest examples of Roman brass
is a coin made in 20 B.C., containing 17.3 percent
zinc."
The quqtatiomn best 8upports the statement that
A) brass developed somewhat earlier than did bronze
B bronze and brass have one essential ingredient in

common
c) the earliest known coins were made from brass
D) alloys of copper and zinc are now known as

bronze
E) bronze and brass were first made by the Romans

40. The saying "A little knowledge is a dangerous thing"
means most nearly
A) It is better to be ignorant than to know too

much.
B) No one knows so much but that he could know

more.
c) Those who know the least usually do the most

talking.
D) To know a little about many things is to know

nothing well.
E) Incomplete information may

results.
have unfortunate

41. ARTIFICIAL means most nearly
A) disguised
B) awkward
C) genuine
D) unnatural
E) useless

42. FRAME is related to PICTURE as MARGIN is re-
lated to
A) edge
B) decoration
c) page
D) border
E) width

13". (Rea.ding) "There are two basic types of silent
rei:ding. In one type, called cursory reading, the
reader (loes not try to grasp the meaning of every
word but only the essential concept. The other form
of si!-nt reading is careful and exact. In the latter
typte, detataled attention is required in order to as-
sirni!atc the? (o:nplete thoug,ht. Curisory reading is a
Valuable tool, but much of the reading required
in business must be careful and exact. Too often,

people who have become lhabituated to cursory read-
ing cannot adapt themselves to careful readling."

The? quotation best sippfrts the statement that the
businessman
AI cannot afford to read so rapidly as to miss the

fine points of the matter read
B) is required to relearn his whole method of silent

reading
c) must do so much reading that he does not take

time to read carefully
D) soon becomes highly skilled in reading with speed

as well as with accuracy
E) fails to realize th* need for becoming adept in

the two basic types of silent reading
44. The saying "Nothing ventured, nothing gained"

means most nearly
A) Persistent effort brings success.
B) Cooperation is vital to achievement.
c) A certain amount of risk is required to win

anything.
D) Suceess attained without effort is not enduring.
E) Success encoursges continued effort

45. (Reding) "A sudden brief heavy rain will pene-
trate the soil less than the same amount of water
falling for a longer period, since it takes time for
water to expell the soil air and work its way down-
ward among the soil particles. The downward move-
ment is hastened by soil cracks, roots, root paths,
and the holes of burrowing anlimal*."
The quotation best supports thoi-statement that pene-
tration of the soil by rain
A) is rapid as soon as the soil ir is e.xpelled
B) is affected by the intensity qf the rainfall
c) depends on the amount rather than the duration

of rainfall
D) iS affected more by the amount of vegetation

than by other soil conditions
E) is affected only slightly b31 the presence of soil

cracks
46. SKEPTIC means most nearly

A) guide
B) enthusiast
C) mystic
D) doubter
E) exile

47. ACCIDENT is related to -NEGLIGENCE as
SAFETY is related to
A) indifference
B) appliance
c) security
D) dlanger
E) carefulness

48 (Reading) "A brush properly selected for the job
at hand will not only make the application of paint
easier but will also add to the appearance of the
finished surface by increasing its smoothness.
Brushes with medium or long bristles hold more
paint than do brushes with short bristles and there-
fore reduce the number of bimes the brush is dipped
into the paint, thus saving time. Longer bristles are
more flexible and insure a smoother application."
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1'h,. 1Ja14,fftijo) (i"t suppo,rts t?e statemenit that in
!'pa!in1tjog a t;;
A) h'oOiC-t TOr I)es of brush is the most

0) frlqut rt dl:lping of the brush into the paint will
cr-. ue imuach waste

c:) -ase of a thin paint tends to make the job shorter
and t;.sier

D) lest results are likely to be achieved by using a
bruh with-ong bristles

l ) a smooth finish is hard to get with a soft brush

49. The saNing "Muddy springs will have muddy
streams" means most nearly
A) A bad ending does not always follow a bad be-

pnning.
R) No effort should be made to improve what is

worthless.
c) Causes are usually less important thahn results.
D) ''ood cannot come out of evil.
F I What cannot be corrected must be accepted.

.;0. (Rccdinn. "Wen minerals split easily wth smooth
Laces in certain directions, they are said to have the
1)rop)erty of cleavage. Some minerals having the
roronerty cA cleavage, like quartZ, when struck a

v-,w, w-iAI breal: into fragments of various shapes;
o 1hers. ' e calcite, break into fragments each of the
samre genceral shape."

The quotation bcst supports the statemerut that when
m;wlai.; ore broken into fragnents
A) th s-ie of' the fragments shows whether the

ninerulposIsssA cleavage
B) lhe srmoothaess of the surfaces of the fragments

reveals the edll of the worker
c) the manrer in which the mineral breaks shows

if the mineral possesses cleavage
D) many of the fragments are more beautiful than

the original piece of material
E} those minerals possessing cleavage to a high de-

gree Ibreak into fragments similar in shape

51. IMPERTINENCE means most nearly
A ) impatience
B) briskness
c ) conceit
Di curiosity
E) incivility

GO ON TO THE NEXT PAGE
IEnd of pagel

52. 'I'he saying "Habits are at first cobwebs, at last
cables" means most nearly
A) Good work habits mnake any ta.sk easier.
n) Habits grow stronger with time.
c) Jt is sometimes difficult to acquiire good habits.
DI Bad habits are the harde-st to b)reak.
11 Good habits should le acquired early in life.

53. (reading) "Illustrations should really illustrate; too
often they are simply jli4t)fgr1laihic inserts; to help
s6Il the book. They shoinlud dtv'lo from and cin-
liven the text and be so muiiell part (if the hbok that
tlhey llarmonize with it in sliril and in ai'er.nce.
M or eolr, they shlould h- p! u-(l iiearly as j)cF;Sbie
next to or opposite the par:lrlaph or p2ge illustrated
iand not scatteredI at rr.P(!()m thru-ugli the lbook with
a consc--eluent loss A, i ll';l'', :': '' :ie.

Thc quotatiunt best supports tis, state7m.1te .'bct 'le
illustrations of a book
A) should be grouped rather than sccatteredl thrcugh

the hook
B) increase sales appeal only when t.eAy trul; i1us-

trate
c) should be photographs taken fromn re(8d life
D) may be of more value to the reader thal is the

text
E) should serve to add interest to the text

54. A tenant who holds a long-term lease on a building
will be most likely to gain by the transaction if
during the period covered by the lease
A) business rentals vary considerably
B) real estate becomes cheaper
c) prices in general are increased
D) living costs are lowered
E) the tax rate is decreased

55. (Reading) "Although metals may occur in nature
as pure native metal. they are more comnmonly
found in combination with other materials in an ore.
An ore is a metal-bearing substance from which a
metal, alloy, or metallic compound can be extracted
at a profit."
Thw quotltion best supports the statement that
A) an ore contains other materiais in addition to

metal
B) few metals occur in a pure form in nature
c) the extraction ot metal from an ore is an ex-

pensive process
D) some metals are not mined because the cost of

ext.raction is prohibitive
E) metals found in ores do not occur in nature as

pure native metals

56. DISPARAGEMIENT means most nearly
A) depreciation
B) distinction
c) idealization
D) jealousy
E) reputation

57. The saying "Other times, other customs" means most
nearly
A) Change is more frequent today than in the past.
B) Modes of living change with the times.
ci Tolerance is a Nirtue in every society.
D) tertain values have remained constant for cen-

turies.
V) The ideals of civilization are becoming continually

higher.
58. (Reading) "Individuals develop personality c1har-

acteristics on the basis of their innate physiological
equipment, the experiences which beset them from
birth on, and their relationships with other human
beings and with the social institutions that suiround
them."

The quotation best supports the statement thMt ti'e
formation of personality
A) is affected as much by physique as by .iivir'mi-

ment
B) becomes evident at an earlier age In sozmc per-

sons than in others
C) is based on certain factors out4ide t' '-oi

of the individual
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DI (letrrnines the types of persons with whom an
indivridual will associate
ls based on hereditary factors rather than social
experiences

.59. PLACIDITY means most nearly
Al ignorance
B) serenity
c) solitude
I) timidity
E) freedom

60. NEWS is related to INFORM as ARGUMENT is
related to
A)
B)
C'
D)
E')

understand
convince
defy
entertain
deceive

61. To CAREEN means most nearly to
A) hurry
B) thrust
c) quiver
D) jostle
E) lurch

62. RUBBISH is
is related to
A) share
B) discover
C) cherish
n) lose
F,) worry

related to DISCARD as TREASURE

63. The saying "They wrangle about an egg and let the
hens fly away" means most nearly
A)
B)
C')

1JDi

They dispute at every opportunity.
Attention to details is important.
Arguing is seldom worth while.
They have a poor sense of values.
A grasping person has few friends.

G4. I Reading) '"Adhering to old. traditions, old methods,
and old policies at a time when new circumstances
demand a new course of action may be praiseworthy
from a sentimental point of view, but success is won
most frequently by facing the facts and acting in
accordance with tfle logic of the facts."
The quotatiocm best suppota the statement that suc-
cess is attained through
A) recognizing necessity and adjusting to it
1a using metho(ds that have proved successful
C) exercising will power
D remaining on a job until it is completed
E) considering each new problem separately

65. The saying "The first blow is as much as two"
means most nearly
A) IHe who takes the initiative gains a distinct

advantage.
i. One larrl blow is more effective than numerous

lighter ones.
c-) In any struggle the stronger participant makes

the fir.t viove.
f'i 1TH i:e mran takes advantage of every oppor-

tunity.
i: Ile who strikes f)rst will win the battle.

66. To EVINCE means most nearly to
A) claim withouit good reason
B) state with certain reservations
c) show in a clear manner
D) follow against one's will
F,) deny in an indirect fashion

67. INSERT is related to REMOVE as INTRUDE is
related to
A) interrupt
B) withdraw
c) conceal
D) disclaim
E) enter

68. (Reading) "Fireboats should be of light draft for
harbor work, and the larger sizes should be equipped
with twin screws for quick turning. Boats of re-
cent construction have steel hulls and steel deck
houses; plank-covered decks are preferable to metal,
as steel decks are slipperi."
The quotation best supports the statement that fire-
boats must be
A) entirely fireproof
B) built of wood
C) of recent construction
D) all of the same size
E) capable of quick movement

69. In installing fire hydrants, a city should make sure
that the outlets are of the same standard thread
as those in adjacent cities chiefly because
A) in emergencies it is sometimes necessary to bor-

row fire apparatus from neighboring cities
B) one set of apparatus will do for several cities
C) the same repairman can Se utilized by several

cities
D) small cities are dependent on the larger cities

for fire-extinguishing service
E) unused equipment can be returned to dealers

70. TENACIOUS means most nearly
A) boisterous
B) obstinate
C) industrious
D) iparable
E) honorable

71 AMPLIFIER is to HEARING as TELESCOPE is to
A) astronomy
B) lens
C) sight
D) mirror
E) sound

GO ON TO THE NEXT PAGE
[End of page]

72. The saying "Blind zeal only does harm" means most
nearly
A) People are not likely to devote their best efforts

to work they do not understand.
B) Appearances should not affect one's attitude.
C) It is difficult to pretend enthusiasm in a hope-

less case.
D) At times we must let others do the leading.
E) Enthusiasm ought to be rightly directed.

73. PROBIONTORY means most nearly
A) marsh
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B mornument
c) heaciland
n) houn(lary
K) plateau

74. (Roiding- "Soldering is the binding together of two
or more metals by means of a fusible alloy of tin
and lead called solder. The solder used in the op-
eration must melt at a lower temperature than the
metals being joined together. However, the nearer

the melting points of the solder and the sol(lered
metals, the stronger the completed joint."
Th-e quotation best supports the statement that the
melting points of metals being soldered should be
A) identical with the melting point of the solder
B) identical with each other
c) high enough to permit a strong joint
i) lower than the melting point of tin or of lead
E) higher than the melting point of the solder

75. VIVID means most nearly
A) rare
B) intense
c) imaginary
D) absurd
E) attractive

76. NOTE is related to MESSAGE as PICTURE is re-

lated to
A) scene
a) camera

c) artist
D) lrame
E) gallery

77. An EXIGENCY means most nearly
A) an undue hurry in acting
B) a series of misfortunes
c) an act causing disorde&r
n) a c,. ze demanding urgent action
L:) a task requiring specific skills

78. The saying "That is well spoken which is well taken"
means most nearly
A) Sensitive people are quick to imagine insults.
B) To accept reproof meekly shows nobleness of

spirit.

c) The way in which a remairk is received demnon-
strates its appropriateness.

D) IHe who ignores one insult will receive many
others.

E) He who laughs at his own expense has few
enemies.

79. (Readintg) "When the snow of one winter does not
entirely melt during the summer but is added to that
of the following winter, there is a gradual accumu-
lation of snow wlhich may result in a glacier. The
lower layers are compressed into ice by the weight
of the overlying snow and the mass in time begins
to spread. The glaciers move downward, following
the valleys and ravines, until they reach a point
at which the rate of melting equals or exceeds the
rate of ice advance."
The quotation best supports the staterntett that
glaciers
A) cease advancing only upon the arrival of sum-

mer
B) move very slowly even on steep slopes
c) move downward and forward until check-ed by

warmth
D) form in all areas that are cold and snowy
E) cover great distances in their advance each year

80. The saying "Anger dies quickly with a great man"
means most nearly
A) A good man is slow to anger.
B) Nothing ruffles a good disposition.
c) One can forgive but not forget.
D) Strong passions cannot last.
E) To continue to bear malice is petty.
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SEX DISCRIMINATION

I. INTRODUCTION

A riddle has been making the rounds for a goodly number of years.

It goes something like this: a father and his son were seemingly

injured in a car accident. They were rushed to the hospital. The

doctor who was to treat the boy entered the operating room, but

upon seeing him said, "I cannot operate; that's my son."

How could that be?

Many people do not see the immediate and very obvious answer to

the riddle--that the doctor is the boy's mother. The reason is

simple: 92 percent of all doctors in the United States are men;

the percentage of women doctors, 8 percent, is lower than in all

the countries of Western Europe except Spain.

The very existence of the riddle points up that historically, job

roles have been classified as "male" and "female." A doctor is

a man; a nurse is a woman. A manager is a nan; a secretary is

a woman.

The Equal Pay Act of 1963 did not address the underlying job-bias

problems faced by women. The job-related problems of women in-

clude more than equal pay for substantially equal work, important

as that problem certainly is.

Some ten years after passage of Title VII, female workers, by and

large, still remain grouped in a few occupations--and often in
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low-skilled, poorly paid jobs and in a deep recession these jobs

are up for grabs. Often the pay is poor simply because the jobs

are considered "women's work."

Economist Barbara Bergmann reports that occupational segregation is

more intense by sex than by race. llhile her findings are based on

the American job market, this occupational grouping by sex is not

peculiar to the United States. It occurs in all nations, but the

nature of "women's jobs" varies from country to country and from

one period in history to another. For instance, in Sweden crane

operators are generally women; it is claimed that in this occupa-

tion women are innately more skilled than men.

("The Economics of Women's Liberation,"

Challenge 16 May/June 1973: 11-17)

II. RELATION OF TITLE VII TO EQUAL PAY ACT (EPA)_

Passage of Title VII of the Civil Rights Act of 1964 reached into

areas left untouched by the EPA of 1963: Title VII not only pro-

hibits unequal pay for substantially equal work, but outlaws job

bias in all aspects of employment, including the important issue of

job classification.

Section 703(h) of Title VII deals with the Equal Pay Act by providing

that the exceptions set forth under the EPA (e.g., differences in

pay based on a bona fide merit system) would be recognized under

Title VII.
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Thus the Equal Employment Opportunity Commission is not precluded

from handling equal pay cases. It should be noted that the EEOC

Guidelines on Sex Discrimination state that the EEOC is not bound

by EPA interpretations issued by the Wage and Hour Division of the

U.S. Department of Labor:

Section 1604.8 Relationship of Title VII to the Equal Pay Act

(a) The employee coverage of the prohibitions against
discrimination based on sex contained in title VII
is coextensive with that of the other prohibitions
contained in title VII and is not limited by
section 703(h) to those employees covered by the
Fair Labor Standards Act.

(b) By virtue of section 703(h), a defense based on the
Equal Pay Act may be raised in a proceeding under
title VII.

tc) Where such a defense is raised the Commission will
give appropriate consideration to the interpretations
of the Administrator, Wage and Hour Division, Depart-
ment of Labor, but will not be bound thereby.

III. LEGISLATIVE HISTORY: THE ABSENCE OF "SEX"

The 1964 Omnibus Civil Rights bill reported out of the House Judiciary

Committee contained no provision under Title VII to include sex as

a protected class.

In an effort to defeat the 1964 Act, Congressman Howard Smith

(D. Va.), then chairman of the powerful House Rules Comittee,

offered an amendment to include sex under Title VII. The amendment

was approved, but his objective was never realized. Both Houses

of Congress enacted the Civil Rights Act of 1964 with sex intact.

(In 1972 when Title VII was amended, no effort was made to remove

sex as a protected class.)
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While Smith's tactical maneuver failed, there were supporters of equal

employment opportunity who opposed the sex category inclusion for

other reasons, Congressman Celler among them. During debate on the

Smith amendment, he offered into the official record the following

letter addressed to him by the Secretary of Labor, dated February 7,

1964:

This is in response to your inquiry about the reaction
of the Women's Bureau to suggestions that the civil
rights bill be amended to prohibit job discrimination
on the basis of sex as well as race, creed, color, or
national origin.

Assistant Secretary of Labor Esther Peterson who is in
charge of the Women's Bureau has replied to requests
for support of such an amendment in the following way:

"This question of broadening civil rights legislation
to prohibit discriminations based on sex has arisen
previously. The President's Commission on the Status
of Women gave this matter careful consideration in its
discussion of Executive Order 10925 which now prohibits
discrimination based on race, creed, color, or national
origin in employment under Federal contracts. Its
conclusion is stated on page 30 of its report, "American
Women," as follows:

"'We are aware that this order could be expanded to
forbid discrimination based on sex. But discrimination
based on sex, the Commission believes, involves pro-
blems sufficiently different from discrimination based
on the other factors listed to make separate treatment
preferable.'

"In view of this policy conclusion reached by
representatives from a variety of women's organizations
and private and public agencies to attack discriminations
based on sex separately, we are of the opinion that to
attempt to so amend H.R. 7152 would not be to the best
advantage of women at this time."

Source: 110 Congressional Record
February 8, 1946, p. 2485.



K-5

IV. EEOC GUIDELINES ON SEX DISCRIMINATION

(Full text contained in Appendix under this tab)

The original Guidelines were amended in 1972 to reflect issues

raised in court cases and in complaints filed with the Equal Employ-

ment Opportunity Commission.

The EEOC Guidelines on Sex Discrimination, as well as the other

EEOC Guidelines, are interpretative administrative bulletins. They

do not have the full effect and force of law as do federal regula-

tions. Before final adoption, federal regulations are submitted

to public comment and scrutiny, as required by the Administrative

Procedure Act.

The underlying objective of the Sex Guidelines is to open up

employment opportunities based on individual abilities and interests,

rather than deny job opportunities because of sex stereotypes, such

as "men are less capable of assembling intricate equipment" than

women, or that "women are less capable of aggressive salesmanship"

(Section 1604.2 (ii) ); or to deny job opportunities to women based

"on assumptions of the comparative employment characteristics of

women in general. For example, the assumption that the turnover

rate among women is higher than among men." (Section 1604.2 (i) )

Perhaps the best summation of the Guidelines overall objectives

is reflected in this comment:

Title VII rejects . . . romantic paternalism as unduly
Victorian and instead vests individual women with the
power to decide whether or not to take on unromantic tasks.
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Men have always had the right to determine whether the
incremental increase in remuneration for strenuous,
dangerous, obnoxious, boring or unromantic tasks is
worth the candle. The premise of Title VII is that
women are now to be on equal footing. . .

ekv. Southern Bell Tel.phone and Tel h Coan
(5th Circuit, 408 F. 2d 228, 1969).

V. MAJOR ISSUES AND DEVELOPMENTS

A. Bona Fide Occupational Qualification (BFOQ)

Under Title VII an employer may discriminate if a sexual

preference is a bona fide (genuine or legitimate) occupational

qualification (bfoq) , i.e., necessary for the safe and efficient

operation of the business enterprise.

The EEOC Guidelines provide a very narrow interpretation of a

bfoq. Courts also have narrowly construed the bfoq exception.

(1) "Protective" Laws Fail BFOQ Test

When Title VII became law on July 2, 1965, California

was among those states with protective labor laws and

Industrial Welfare Commission orders applicable to women:

in certain private sector industries and businesses women

were not allowed to work shifts beyond eight hours, and in

those enterprises in which it was permitted, only on an

"emergency" basis; women were subjected to certain weight

lifting restrictions; etc.

Did these "protective" laws provide a California employer

with a bfoq defense in limiting female job assignments?
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That claim was denied in Rosenfeld v. Southern Pacific

Company. (444 F. 2d 1219, 1971)

Southern Pacific had argued that it was the company's

policy to exclude women from certain jobs, including

that of agent telegrapher which had been denied the

plaintiff. The company had restricted the job to

men for two basic reasons:

(a) the arduous nature of the work-related
activities rendered women physically unsuited;

(b) placing women in the position would violate
California labor laws and regulations which
limit hours for women and restrict the weight
they were permitted to lift.

The company argued that its policy -- in line with

California labor laws and regulations -- was a bfoq under

Title VII and hence a lawful employment practice.

The Ninth Circuit rejected Southern Pacific's bfoq defense:

The position would result in a violation of Califor-
nia labor laws and regulations which limit hours of
work for women and restrict the weight they are
permitted to lift. Positions such as that of
agent-telegrapher at Thermal fall within the ambit
of this policy. The company concludes that
effectuation of this policy is not proscribed by
Title VII of the Civil Rights Act due to the
exception created by the Act for those situations
where sex is a "bona fide occupational qualification."

The premise of Title VII, the wisdom of which is
not in question here, is that women are now to be
on equal footing with men. . .
The footing is not equal if a male employee may be
appointed to a particular position on a showing that
he is physically qualified, but a female employee
is denied an opportunity to demonstrate personal
physical qualification. Equality of footing is
established only if employees otherwise entitled
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to the position, whether male or female, are
excluded only upon a showing of individual in-
capacity.

* * *

. . We have considered the meaning which appellants would
ascribe to BFOQ, as provided for in the Act. We
conclude, however, that the (Equal Employment
Opportunity) Commission is correct in determining
that BFOQ establishes a narrow exception inapplicable
where, as here, employment opportunities are denied
on the basis of characterizations of the physical
capabilities and endurance of women, even when
those characteristics are recognized in state
legislation.

Such court decisions do not mean that a state cannot enact

protective labor laws; rather they mean that the law must

apply to both sexes. Hence, in California legislation was

enacted to revise the IWC orders to bring men under coverage.

At this writing, the process is underway.

(2) Bfos's in the "Friendly Skies. .

The airline industry, unwittingly, provided the impetus

for developing equal employment opportunity doctrine in

the following areas:

(a) Marital Status: The plaintiff was a flight

attendant who was fired upon her marriage. Male

flight attendants could marry without suffering

discharge. United Airlines contended that the

"no marriage" provision for stewardesses was a

bona fide occupational qualification because
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their husbands often complained of the wives'

irregular work hours. The company also argued

that there was no intention to discriminate

against married stewardesses because of the class

(female) they represented.

The district court held that the plaintiff was

unlawfully discharged and ordered reinstatement

with back pay. Moreover the court maintained

jurisdiction and allowed the plaintiff to extend

the action to include the class of fenale employees

who also had been discharged because of their

marital status.

United Airlines appealed, alleging

(1) they had not purposely discriminated against
the plaintiff;

(2) the marital status qualification was a bfoq;

(3) the court was without authority to allow
plaintiff to amend the complaint to encompass
a class.

The appellate court held that

(1) United had failed to establish the "no
marriage" rule as a bfoq; hence its use
serves to punish a large class of prospective,
otherwise qualified employees.

(2) NMarital status cannot be said to affect the
individual woman's ability to create the
proper psychological climate of comfort,
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safety and security for passengers -- nor
does passenger preference provide a valid
reason for invoking the "no marriage" rule.
The rule's effect is, therefore, discriminatory.

(3) United's discrimination against married female
flight attendants need not be intentional.

(4) The district court was correct in making
relief available to a broad class who were
damaged, whether or not they filed charges
and whether or not they joined in the suit.

(Sprois v. United Airlines, Inc.,
444 F. 2th Cir.), Certiorari
denied 404 U.S. 991, 1971)

(b) Bfol's and Business Necessit -- Plaintiff, a male,

applied for a job with Pan American Airlines as a

flight attendant. He was rejected because of

Pan Am's policy of hiring females only for the

position. He filed charges with the EEOC alleging

discrimination on account of sex. EEOC found there

was reasonable cause to believe the charge and

attempted to conciliate with the company, but

without success.

The plaintiff filed a class action suit in the

district court charging violation of Title VII

which prohibits discrimination based on sex.

The district court held that being female was a

bona fide occupational qualification reasonably

necessary to the normal operation of Pan Am's

business.
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The plaintiff appealed. The U.S. Court of

Appeals, Fifth Circuit, reversed the lower court.

The appellate court said it was required to

"apply a business necessity test, not a business

convenience test. That is to say, discrimination

based on sex is valid only when the essence

of the business operation would be undermined by

not hiring members of one sex exclusively."

The court said:

The primary function of an airline is to
transport passengers safely from one point to
another. While a pleasant environment, en-
hanced by the obvious cosmetic effect that
female stewardesses provide as well as, according
to the finding of the trial court, their apparent
ability to perform the nonmechanical functions
of the job in a more effective manner than
most men, nay all be important, they are
tangential to the essence of the business
involved. No one has suggested that having
male stewards will so seriously affect the
operation of an airline as to jeopardize or
even minimize its ability to provide safe
transportation from one place to another.
-Indeed the record discloses that many airlines
including Pan Am have utilited both men and
women flight cabin attendants in the past and
Pan Am, even at the time of this suit, has
283 male stewards employed on some of its
foreign flights.

We do not mean to imply, of course, that
Pan Am cannot take into consideration the
ability of individuals to perform the
nonmechanicalijiuntiLons of the job. What we
hold is that because the nonmechanical
aspects of the job of flight cabin attendant
are not "reasonably necessary to the normal
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operation" of Pan Amb business, Pan Am
cannot exclude all males simply because most
males may not perform adequately.

We do not agree that in this case "all or sub-
stantially all men" have been shown to be
inadequate . . .

. . . the exclusion of all males because this
is the best way to select the kind of personnel
Pan Am desires simply cannot be justified . . .

Similarly, we do not feel that the fact that
Pan Am's passengers prefer female stewardesses
should alter our judgment. On this subject,
EEOC guidelines state that a BFOQ ought not
be based on "the refusal to hire an individual
because of the preferences of coworkers, the
employer, clients or customers . . . ."

* . . While we recognize that the public's
expectation of finding one sex in a particular
role may cause some initial difficulty, it
would be totally anomalous if we were to
allow the preferences and prejudices of the
customers to determine whether the sex
discrimination was valid. Indeed, it was, to
a large extent, these very prejudices the Act
was meant to overcome.

(Diaz v. Pan American World Airways, Inc., 442
F. 2d 385 (5th Circuit), 1971. Certiorari
denied, U.S. Supreme Court, 404 U.S. 905, 1971).

For the most part, the application of the bfoq exception in hiring and

promoting has "settled in." The Conference Board, an independent,

non-profit business research organization with more than 50 years of

research experience in business economics and business management,

quoting one personnel director,bluntly stated in a 1973 research report:

"They'll apparently only allow sex as a bona fide
occupational qualification for such extreme cases as
wet nurse, sperm donor and maybe models or actors. We
don't hire people for jobs like that.
(Nondiscrimination in Employment: Changing spectives,
1963-72, p. 32)
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B. Pregnancy-Related Issues

Currently the priority issue in sex discrimination involves the

immutable biological characteristic assigned to women: childbearing.

Two issues are involved and both are before the Supreme Court in

the Liberty Mutual case:

(1) Paid pregnancy or maternity benefits under a sick leave,
disability insurance or income protection plan.

(2) Maternity leave policy.

1. Pregnancy (Maternity) Benefits Under Plans Providing Temporary
Disability Benefits

The California Disability Insurance Law

A major challenge to the exclusion of pregnancy benefits

arose in California. In a case which reached the U.S. Supreme

Court, the plaintiff alleged that the provisions of the

California Unemployment Disability Insurance law deny to

pregnant women equal protection guaranteed by the Fourteenth

Amendment.

Background

California is among five states which have enacted an unemployment

disability compensation program. It applies to private sector

employees only. (Public sector employees in California have

temporary disability income through sick leave accrual.)

The state's unemployment disability insurance (UDI) is meant to

compensate, in part, for the wage loss sustained by individuals

unemployed because of sickness or injury (non-job related and

hence not under workers'compensation).
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The UDI fund is financed by workers through a one percent tax on wages

up to a specified amount. Weekly benefits can be collected up to a

maximum of 26 weeks. The weekly benefit amount is determined by

earnings, with the maximum and minimum weekly payment set by law.

The Court issue was raised by the denial of UDI for disability caused

by normal pregnancy. There was a time when complications and illnesses

caused by pregnancy were not covered, which automatically had

eliminated any and all conditions related to pregnancy.

However, in a case brought against the state insurance program in the

California Court of Appeals, California was forced to amend the law

to include complications of pregnancy and abnormal births. The

California Court of Appeals thus construed the law to preclude payment

of benefits for disability accompanying normal pregnancy.

Section 2626 was later amended, and a new 2626.2 was added, in order

to reflect this interpretation. The two sections now provide as

follows:

2626 'Disability' or 'disabled' includes both mental or
physical injury, and, to the extent specified in
Section 2626.2, pregnancy. An individual shall be deemed
disabled in any day in which, because of his physical or
mental condition, he is unable to perform his regular or
customary work.

"2626.2 Benefits relating to pregnancy shall be paid
under this part only in accordance with the following:

"(a) Disability benefits shall be paid upon a doctor's
certification that the claimant is disabled because of
an abnormal and involuntary complication of pregnancy,
including, but not limited to: puerperal infection,
eclampsia, caersarian section delivery, ectopic pregnancy,
and toxemia.
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"(b) Disability benefits shall be paid upon a doct6r's
certification 'that a condition possibly arising out of
pregnancy would disable the claimant without regard to
the pregnancy, including but not limited to: anemia,
diabetes, embolism, heart disease, hypertension,
phlebitis, phlebothrombosis, pyelonephritis,
thrombophlebitis, vaginitis, varicose veins, and venous
thrombosis.

These amendments took effect on January 1, 1974.

The Geduldi' Case

The case that reached the U.S. Supreme Court centered on the one issue:

payment of UDI for the disability that accompanies normal pregnancy and

childbirth. ( 0lv. 112o 417 U.S. 484, 1974)

The U.S. Supreme Court held the California law constitutional, thus

denying UDI payments for women incurring the normal disability of

being unable to work before and after childbirth. The issue before

the Court, decided in June 1974, was "whether the California disability

insurance program invidiously discriminates . . . by not paying

insurance benefits for disability that accompanies normal pregnancy

and childbirth."

In a 6-3 decision, the Court majority (Justices Stewart, Burger, White,

Blackman, Powell and Rehnquist) stated: "Wfe cannot agree that the

exclusion of this disability from coverage amounts to invidious

discrimination under the Equal Protection Clause [of the Fourteenth

Amendment' ."
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The majority reasoned as follows:

Although California has created a program to insure most risks
of employment disability, it has not chosen to insure all such
risks, and this decision is reflected in the level of annual
contribution exacted from participating employees. This Court
has held that, consistently with the Equal Protection Clause,
a State "may take one step at a time, addressing itself to
the problem which seems most acute to the legislative mind.
The legislature may select one phase of one field and apply a
renedy there, neglecting the others.... . ." (Williams v. Lee
Optical Co., 348 U.S. 483, 489, Jefferson v. Hackney, 406 U.S.
535 (1972).) Particularly with respect to social welfare
programs so long as the line drawn by the.State is rationally
supportable, the courts will not interpose their judgment as
to the apropriate stopping point. "/T/heEqual Protection
Clause does not require that a State must choose between
attacking every aspect of a problem or not attacking the
problem at all." D v. Williams, 397 U.S. 471, 486-487
(1970).

The majority spoke to the factor of cost, stating that:

The State has a legitimate interest in maintaining the self-
supporting nature of its insurance program. Similarly, it
has an interest in distributing the available resources in
such a way as to keep benefit payments at an adequate level
for disabilities that are covered rather than to cover all
disabilities inadequately. Finally, California has a
legitimate concern in maintaining the contribution rate
at a level that will not unduly burden participating
employees, particularly low-income employees who may be
most in need of the disability insurance.

The three dissenting Justices -- Brennan, Douglas and Marshall -- stated:

compensation is paid for virtually all disabling
conditions without regard to cost. voluntariness, uniqueness,
predictability, or "normalcy" of the disability. Thus,
for example, workers are compensated for costly disabilities
such as heart attacks, voluntary disabilities such as
cosmetic surgery or sterilization, sex and race unique
disabilities such as prostatectomies or sickle-cell anemia,
pre-existing conditions inevitably resulting in disability
such as degenerative arthritis or cataracts, and "normal"
disabilities such as removal of irritating wisdom teeth
or other orthodonia.
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Despite the Act's broad goals and scope of coverage, compensation
is denied for disabilities suffered in connection with a "normal"
pregnancy -- disabilities suffered only by women . . .
Disabilities caused by pregnancy, however, like other physically
disabling conditions covered by the Act, require medical care,
often include hospitalization, anesthesia and surgical procedures,
and may involve genuine risk to life. Moreover, the economic
effects caused by pregnancy related disabilities are
functionally indistinguishable from the effects caused by any
other disability: wages are lost due to a physical inability
to work and medical expenses are incurred for the delivery of
the child and for post-partum care . . . singling out for less
favorable treatment a gender-linked disability peculiar to
women, the State has created a double standard for disability
compensation: a limitation is imposed upon the disabilities
for which women workers may recover, while men receive full
compensation for all disabilities suffered, including those
that affect only or primarily their sex, such as
prostatectomies, circumcission, hemophilia and gout. In
effect, one set of rules is applied to females and another
to males. Such dissimilar treatment of men and women, on
the basis of physical characteristics inextricably linked to
one sex, inevitably constitutes sex discrimination.

Liberty Mutual Case Awaits Supreme Court Ruling

The Supreme Court is now considering a Title VII cause of action against

the Liberty Mutual income protection plan.

The plan provides for continuation of a percentage of income when an

employee is temporarily ill, but excludes illness incurred during

pregnancy or time off for childbirth. Employees contribute to the

funding of the plan. After an ill employee is away from work 8

days, under a doctor's care, the employee receives a percentage of

his or her salary up to a specified maximum period.

The EEOC Guidelines on Sex Discrimination require that pregnancy-

related disabilities be treated like any other temporary disability:
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Section 1604.10 Employment policies relating to pregnancy and childbirth:

Disabilities caused or contributed to by pregnancy,
miscarriage, abortion, childbirth, and recovery
therefrom are, for all job-related purposes, temporary
disabilities and should be treated as such under any
health or temporary disability insurance or sick leave
plan available in connection with employment. Written
and unwritten employment policies and practices
involving matters such as the commencement and duration
of leave, the availability of extensions, the accrual of
seniority and other benefits and privileges,
reinstatement, and payment under any health or temporary
disability insurance or sick leave plan, formal or
informal, shall be applied to disability due to pregnancy
or childbirth on the same terms and conditions as they
are applied to other temporary disabilities.

The U.S. Court of Appeals, Third Circuit, agreed with the EEOC

interpretation, as did the district court.

To be considered by the U.S. Supreme Court are the company's

arguments and the Appellate Court's findings and conclusions:

Liberty Mutual Arguments

1. On EEOC Guidelines: EEOC had
changed its position and it was
only in 1972 that it revised its
Guidelines to reflect its
change. Guidelines do not
reflect Congressional intent.

2. Even EEOC Guidelines do not
require company to include
pregnancy benefits in income
protection plan. Company
relied on decision in Geduldig
v. Aiello; i.e., this case
disposes of issue.

Court of Appeals, Third Circuit
Findings and Conclusions

1. Rejected by court. Said
Guidelines did not violate
Congressional intent.

2. Rejected by Court. Said there are
several distinctions:
(a) Geduldig involved question of

discrimination in violation of
the Equal Protection Clause of
the Fourteenth Amendment.
This case involves question of
discrimination in violation of
a statute, Title VII. Hence
case is one of statutory
interpretation rather than a
constitutional analysis.

(b) California law excludes only
normal pregnancy and delivery
disabilities, but Liberty
Mutual excludes all pregnancy-
related disabilities.

a
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3. Pregnancy is voluntary.
Illnesses are not. Hence
pregnancy can be excluded from
income protection plan.

4. Plan covers those disabilities
arising from sickness.
Pregnancy is not a sickness
and hence properly excluded
fron the plan.

3. Rejected by court.
(a) "Voluntariness is no basis to

justify disparate treatment of
pregnancy." People partici-
pate in a great many activities
involving a recognized risk.
Most undertake these activities
with full knowledge of
potential harm: smoking,
drinking, intoxicating
beverages, skiing, handball
and tennis -- all types of
activities in which one could
sustain harm. Liberty Mtutual
includes such activities
under its income protection
plan.

(b) Even if "we were to accept
argument of voluntariness,"
some voluntary disabilities
are covered while one
voluntary disability which
is "peculiar to women" is
not covered.

tc) Further, pregnancy itself may
not be voluntary -- religious
convictions and methods of
contraception "may play a
part in determining the
voluntary nature of a
pregnancy. There is no 100%
sure method of contraception
short of surgery, and for
health reasons many women
cannot use the pill."

4. Rejected by Court. Pregnancy should
be treated as any other temporary
disability. Purpose of plan is to
alleviate economic burdens caused
by loss of income and medical
expenses. A women disabled by
pregnancy also suffers economic
loss and incurs medical expense,
plus hospital expense that another
person may not have.

I
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5. Plan does not violate Title VII 5. Rejected by Court. Company
because of company's legitimate offered no statistical information
interest in maintaining to conclude increased cost for
financial integrity of plan. pregnancy benefits would be

"devastating." Cost, as per
Guidelines, is no defense
under Title VII in this
particular issue.

2. Maternity Leave

Maternity leave is the second issue in the Liberty Mutual case to be

decided by the High Court.

Before September 1970, female employees who became pregnant were

terminated after the eighth month, with no re-employment rights.

Subsequently the policy was modified to allow a pregnant woman to

work as long as her physician certifies her ability to work. Further,

if she had worked for Liberty Mutual for one year, the employee

could take a maternity leave of absence for six months from the

time the leave started, or three months from the date of delivery,

whichever came first.

The employee was required to return to work by or within the time

limit or lose her job.

This time limitation was applied only to maternity leaves, not to

any other leave of absence for other temporary disabilities. In

effect, this means that a person suffering disability other than

pregnancy would return to work after recovery; however, a woman with



K-21

a pregnancy-related disability would be required to return to work

within the specified time limit or be fired.

The appellate court, as it did in its analysis of paid pregnancy benefits,

allowed "great deference to the EEOC Guidelines." The Guidelines

concerning the maternity leave issue are in pertinent part as follows:

Written and unwritten employment policies and practices
involving matters such as the commencement and duration
of leave, the availability of extensions, the accrual
of seniority and other benefits and privileges,
reinstatement, and payment under any health or
temporary disability insurance or sick leave plan,
formal or informal, shall be applied to disability
due to pregnancy or childbirth on the same terms and
conditions as they are applied to other temporary
disabilities. (1604.10 /6/)

Where the termination of an employee who is temporarily
disabled is caused by an employment policy under which
insufficient or no leave is available, such a termination
violates the Act if it has a disparate impact on
employees of one sex and is not justified by business
necessity. (1604.10 /E/)

The appellate court held that Liberty Mutual's maternity leave violated

Title VII and that "We are not requiring appellant /Liberty Mutual/

to give to women any more than it already gives to men. Since

appellant provides leaves for all temporary disabilities, it must

also provide leaves for pregnancy on the same basis."

Note: The Liberty Mutual case has been consolidated with
an allied case, Gilbert v. General Electric Co.

The Case of Pregnant Teachers: Maternity Leave and Return Rules

The Supreme Court dealt with the issues of rules governing mandatory

(compulsory) leave for pregnant teachers as well as setting the specific
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time frame for a female teacher's return to the classroom. (Cleveland

Board of Education v. La Fleur and its companion, Cohen v. Chesterfield

Coun2__S2hool Board, 414 U.S. 632, 1974)

The facts in the two cases are:

(1) La Fleur - The Cleveland Board of Education required pregnant teachers
to take an unpaid maternity leave beginning five months before the
expected birth of the child. Application for leave had to be made
no less than two weeks before the date of departure. The Board
also had a return-to-work policy: the teacher could not return
until the beginning of the next regular school term following the
date when the child reached three months of age. In any case,
re-employment was not guaranteed; she was simply given priority
in a job assignment for which she qualified. Failure to abide by
the regulations was grounds for discharge.

The plaintiffs were two teachers who were forced to take maternity
leave before the end of the school year. They brought suit under
the Civil Rights Act of 1871 (Section 1983), enacted to enforce
the Fourteenth Amendment. (At the time of the suit, Title VII
did not cover state and local agencies and educational institutions;
they came under coverage in 1972.) Their suit attacking the
constitutionality of the maternity leave regulations was rejected
by a federal district court. The Court of Appeals for the Sixth
Circuit reversed, by a divided vote, finding that the Cleveland
School Board's regulations violated the Equal Protection
Clause of the Fourteenth Amendment. (465 F, 2d 1184 /'th Cir.
19727)

(2) Cohen - The Chesterfield County School Board's regulations
required that pregnant teachers leave work at least four
months before the expected birth of the child. It was
required that a notice in writing be given to the School
Board at least six months before the expected birth. Further,
in order to be re-employed, the teacher was required to have
a written notice from her doctor that she was physically fit
to return to work, and she could assure that care of her child
would cause only minimal interference with her job requirements.
Under these conditions, re-employment was guaranteed no later
than the first day of the school year following the date
eligibility was established.

The plaintiff, compelled to leave her job during the school
year, also sued under the Civil Rights Act of 1871.
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The federal district court held that the school board regulations
violated the Equal Protection Clause. The case was appealed to
the Fourth Circuit. By a divided vote, the Court of Appeals
reversed the lower court, upholding the constitutionality of
the regulations.

Thus two different appellate decisions came before the Supreme Court

for decision.

Justice Stewart, writing for a bare majority, declared that the

mandatory rules of both school boards violated the Due Process Clause

of the Fourteenth Amendment.

The majority opinion recognized ". . . that freedom of personal choice

in matters of marriage and family life is one of the liberties protected

by the Due Process Clause."

The majority opinion held that while the regulations were designed to

maintain continuity of classroom instruction and to insure that physically

unfit teachers be removed, there was no rational link between the

purposes of the regulations and the means used to achieve them.

Justice Stewart said that the rules were too broad, containing "an

irrebuttable presumption of physical incompetency," and that presumption

applies even when the medical evidence as to an individual woman's

physical status might be wholly to the contrary."

The foregoing indicates the substantive developments to date and answers

yet to be found in complex sex discrimination issues.

Whatever the outcome of pending cases, there is general agreement that

concepts of "womanhood" in the marketplace are being reshaped and applied.
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(Source: Title 29, Code
of Federal
Regulations,
pp. 751-761
incl.)

PART 1604 GUIDELINES ON
DISCRIMINATION BECAUSE OF SEX

Sec.
1604.1 General principles.
1604.2 Sex as a bona fide occupational

qualification.
1604.3 Separate lines of progression and

seniority systems.
1604.4 Discrimination against married

women.
1604.5 Job opportunities advertising.
1604.6. Employment agencies.
1604.7 Pre-employment inquiries as to sex.
1604.8 Relationship of Title VII to the

Equal Pay Act.
1604.9 Fringe benefits.
1604.10 Employment policies relating to

pregnancy and childbirth.
AuTHORrrY: The provisions of this Part

1604 issued under sec. 713(b), 78 Stat. 265,
42 U.S.C. sec. 2000e-12.
SOuRCE: 37 FR 6836, April 5, 1972, unless

otherwise noted.

§ 1604.1 General principles.
(a) References to "employer" or "em-

ployers" in this Part 1604 state principles
that are applicable not only to employers
but also to labor organizations and to
employment agencies insofar as their ac-
tion or inaction may adversely affect em-
ployment opportunities.

(b) To the extent that the views ex-
pressed in prior Commission pronounce-
ments are inconsistent with the views
expressed herein, such prior views are
hereby overruled.

(c) The Commission will continue to
consider particular problems relating to
sex discrimination on a case-by-case
basis.
§ 1604.2 Sex as a bona fide occupational

qualification.
(a) The Commission believes that the

bona fide.occupational qualification ex-
ception as to sex should be interpreted
narrowly. Labels-."Men's Jobs" and
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"Women's jobs"-tend to deny employ-
ment opportunities unnecessarily to one
sex or the other.

(1) The Commission will find that the
following situations do not warrant the
application of the bona fide occupational
qualification exception:

(i) Te refusal to hire a woman be-
cause of her sex based on assumptions
of the comparative employment charac-
teristics of women in general. For exam-
ple, the assumption that the turnover
rate among women is higher than among
men.

(ii) The refusal to hire an individual
based on sterotyped characterizations of
the sexes. Such steretoypes include, for
example, that men are less capable of as-
sembling intricate equipment; that
women are less capable of aggressive
salesmanship. The principle of nondis-
crimination requires that individuals be
considered on the basis of individual
capacities and not on the basis of any
characteristics generally attributed to
the group.

(iii) The refusal to hire an individual
because of the preferences of coworkers,
the employer, clients or customers except
as covered specifically in subparagraph
(2) of this paragraph.

(2) Where it is necessary for the pur-
pose of authenticity or genuineness, the
Commission will consider sex to be a
bona fide occupational qualification, e.g.,
an actor or actress.

(b) Effect of sex-oriented State em-
ployment legislation.

(1) Many States have enacted laws
or promulgated administrative regula-
tions with respect to the employment of
females. Among these laws are those
which prohibit or limit the employment
of females, e.g., the employment of fe-
males in certain occupations, in jobs re-
quiring the lifting or carrying of weights
exceeding certain prescribed limits, dur-
ing certain hours of the night, for more
than a specified number of hours per day
or per week, and for certain periods of
time before and after childbirth. The
Commission has found that such laws
and regulations do not take into account
the capacities, preferences, and abilities
of individual females and, therefore, dis-
criminate on the basis of sex. The Com-
mission has concluded that such laws
and regulations conflict with and are
superseded by title VII of the Civil Rights
Act of 1964. Accordingly, such laws will
not be considered a defense to an other-

wise established unlawful employment
practice or as a basis for the application
of the bona fide occupational qualifica-
tion exception.

(2) The Commission has concluded
that State laws and regulations which
discriminate on the basis of sex with
regard to the employment of minors are
in conflict with and are superseded by
title VII to the extent that such laws
are more restrictive for one sex. Accord-
ingly, restrictions on the employment of
minors of one sex over and above those
imposed on minors of the other sex will
not be considered a defense to an other-
wise established unlawful employment
practice or as a basis for the application
of the bona flde occupational qualifica-
tion exception.

(3) A number of States require that
minimum wage and premium pay for
overtime be provided for female em-
ployees. An employer will be deemed to
have engaged in an unlawful employ-
ment practice if:

(i) It refuses to hire or otherwise ad-
versely affects the employment oppor-
tunities of female applicants or
employees in order to avoid the payment
of minimum wages or overtime pay re-
quired by State law; or

(ii) It does not provide the same ben-
efits for male employees.

(4) As to other kinds of sex-oriented
State employment laws, such as those
requiring special rest and meal periods
or physical facilities for women, provi-
sion of these benefits,to one sex only
will be a violation of title VII. An em-
ployer will be deemed to have engaged in
an unlawful employment practice if:

(i) It refuses to hire or otherwise ad-
versely affects the employment oppor-
tunities of female applicants or employ-
ees in order to avoid the provision of such
beneflts; or

(ii) It does not provide the same ben-
eflts for male employees. If the employer
can prove that business necessity pre-
cludes providing these benefits to both
men and women, then the State law is in
conflict with and superseded by tile VII
as to this employer. In this situation, the
employer shall not provide such benefits
to members of either sex.

(5) Some States require that separate
restrooms be provided for employees of
each sex. An employer will be deemed
to have engaged in an unlawful employ-
ment practice if it refuses to hire or
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otherwise adversely affects the employ-
ment opportunities of applicants or em-
ployees in order to avoid the provision of
such restrooms for persons of that sex.
§ 1604.3 Separate lines of progression

and seniority systems.
(a) It is an unlawful employment

practice to classify a job as "male" or
"female" or to maintain separate lines
of progression or separate seniority lists
based on sex where this would adversely
affect any employee unless sex is a bona
flde occupational qualification for that
Job. Accordingly, employment practices
are unlawful which arbitrarily classify
Jobs so that:

(1) A female is prohibited from ap-
plying for a job labeled "male," or for a
Job in a "male" line of progression; and
vice versa.

(2) A male scheduled for layoff is
prohibited from displacing a less senior
female on a "female" seniority list; and
vice versa.

(b) A Seniority system or line of pro-
gression which distinguishes between
"light" and "heavy" jobs constitutes an
unlawful employment practice if it op-
erates as a disguised form of classifica-
tion by sex, or creates unreasonable ob-
stacles to the advancement by members
of either sex into jobs which members
of that sex would reasonably be ex-
pected to perform.
§ 1604.4 Discrimination against married

women.
(a) The Commission has determined

that an employer's rule which forbids
or restricts the employment of married
women and which is not applicable to
married men is a discrimination based
6n sex prohibited by title VII of the
Civil Rights Act. It does not seem to us
relevant that the rule is not directed
against all females, but only against
married females, for so long as sex is a
factor in the application of the rule, such
application involves a discrimination
based on sex.

(b) It may be that under certain cir-
cumstances, such a' rule could be justi-
fied within the meaning of section 703
(e) (1) of title VII. We express no
opinion on this question at this time
except to point out that sex as a bona
fide occupational qualiflcation must be
Justified in terms of the peculiar re-
quirements of the particular job and not
on the basis of a general principle such
as the desirability of spreading work.

§ 1604.5 Job opportunities advertising.
It is a violation of title VII for a help-

wanted advertisement to indicate a pref-
erence, limitation, specification, or dis-
crimination based on sex unless sex is
a bona fide occupational qualification for
the particular job involved. The place-
ment of an advertisement in columns
classified by publishers on the basis of
sex, such as columns headed "Male" or
"Female," will be considered an expres-
sion of a preference, limitation, specifi-
cation, or discrimination based on sex.

§ 1604.6 Employment agencies.
(a) Section 703(b) of the Civil Rights

Act specifically states that it shall be
unlawful for an employment agency to
discriminate against any individual be-
cause of sex. The Commission has deter-
mined that private employment agencies
which deal exclusively with one sex are
engaged in an unlawful employment
practice, except to the extent that such
agencies limit their services to furnish-
ing employees for particular jobs for
which sex is a bona fide occupational
qualification.

(b) An employment agency that re-
ceives a job order containing an unlawful
sex specification will share responsibility
with the employer placing the job order
if the. agency fills the order knowing that
the sex specification is not based upon
a bona fide occupational qualification.
However, an employment agency will not
be deemed to be in violation of the law,
regardless of. the determination as to the
employer, if the agency does not have
reason to believe that the employer's
claim of bona flde occupations qualifica-
tion is without substance and the agency
makes and maintains a written record
available to the Commission of each such
job order. Such record shall include the
name of the employer, the description
of the job and the basis for the em-
ployer's claim of bona fide occupational
qualification.

(c) It is the responsibility of employ-
ment agencies to keep informed of opin-
ions and decisions of the Commission on
sex discrimination.
§ 1604.7 Pre-employment inquiries as to

sex.
A pre-employment inquiry may ask

"Male ---------, Female -------_";
or "Mr. Mrs. Miss," provided that the
inquiry is made in good faith for a
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nondiscriminatory purpose. Any pre-
employment inquiry in connection with
prospective employment which expresses
directly or indirectly any limitation,
speciflcation, or discrimination as to sex
shall be unlawful unless based upon a
bona flide occupational qualification.
§ 1604.8 Relationship of Title VII to the

Equal Pay Act.
(a) The employee coverage of the pro-

hibitions against discrimination based on
sex contained in title VII is coextensive
with that of the other prohibitions con-
tained in title VII and is not limited by
section 703(h) to those employees cov-
ered by the Fair Labor Standards Act.

(b) By virtue of section 703(h), a de-
fense based on the Equal Pay Act may
be raised in a proceeding under title VII.

(c) Where such a defense is raised the
Commission will give appropriate con-
sideration to the interpretations of the
Administrator, Wage and Hour Divi-
sion, Department of Labor, but will not
be bound thereby.
§ 1604.9 Fringe benefits.

(a) "Fringe benefits," as used here-
in, includes medical, hospital, accident,
life insurance and retirement benefits;
profit-sharing and bonus plans, leave;
and other terms, conditions, and privi-
leges of employment.

(b) It shall be an unlawful employ-
ment practice for an employer to dis-
criminate between men and women with
regard to fringe beneflts.

(c) Where an employer conditions
beneflts available to employees and their
spouses and families on whether the
employee is the "head of the household"
or "principal wage earner" in the family
unit, the benefits tend to be available
only to male employees and their fami-
lies. Due to the fact that such condi-
tioning discriminatorily affects the
rights of women employees, and that
"head of household" or "principal wage
earner" status bears no relationship to
job performance, benefits which are so
conditioned will be found a prima facie
violation of the prohibitions against sex
discrimination contained in the Act.

(d) It shall be an unlawful employ-
ment practice for an employer to make
available beneflts for the wives and fami-
lies of male employees where the same
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benefits are not made available for the
husbands and families of female employ-
ees; or to make available benefits for the
wives of male employees which are not
made available for female employees; or
to make available benefits to the hus-
bands of female employees which are
not made available for male employees.
An example of such an unlawful employ-
ment practice is a situation in which
wives of male employees receive mater-
nity benefits while female employees re-
ceive no such benefits.

(e) It shall not be a defense under
title VIII to a charge of sex discrimina-
tion in beneflts that the cost of such
benefits is greater with respect to one
sex than the other.

(f) It shall be an unlawful employ-
ment practice for an employer to have
a pension or retirement plan which es-
tablishes different optional or compul-
sory retirement ages based on sex, or
which differentiates in benefits on the
basis of sex. A statement of the General
Counsel of September 13, 1968, providing
for a phasing out of differentials with
regard to optional retirement age for
certain incumbent employees is hereby
withdrawn.
§ 1604.10 Employment policies relating

to pregnancy and ciiildbirth.
(a) A written or unwritten employ-

ment policy or practice which excludes
from employment applicants or employ-
ees because of pregnancy is in prima facie
violation of title VII.

(b) Disabilities caused or contributed
to by pregnancy, miscarriage, -abortion,
childbirth, and recovery therefrom are,
for all job-related purposes, temporary
disabilities and should be treated as such
under any health or temporary disability
insurance or sick leave plan available in
connection with employment. Written
and unwritten employment policies and
practices involving matters such as the
commencement and duration of leave,
the availability of extensions, the ac-
crual of seniority and other benefits and
privileges, reinstatement, and payment
under any health or temporary disability
insurance or sick leave plan, formal or
informal, shall be applied to disability
due to pregnancy or childbirth on the
same terms and conditions as they are
applied to other temporary disabilities.

(c) Where the termination of an em-
ployee who is temporarily disabled is
caused by an employment policy under
which insufficient or no leave is avail-
able, such a termination violates the Act
if it has a disparate impact on employees
of one sex and is not justified by business
necessity.
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RACIAL DISCRIMINATION

I. INTRODUCTION

The issues treated elsewhere in this manual have a direct relation-

ship to racial discrimination -- for example, testing, seniority,

affirmative action, etc.

However, there are additional matters that merit review.

II. NO EEOC GUIDELINES

There are no Guidelines on Racial Discrimination. The reason is

found in Title VII -- there are no bona fide pccupational qualifi-

cation (bfoq) exceptions based on race or color deemed necessary

to the operation of a business.

III. BURDEN OF PROVING RACIAL DISCRIMINATION

The Supreme Court has set criteria or standards to establish a

prima facie case of racial discrimination. For instance, if a

black male applicant is refused employment and files charges, he

must carry the initial burden to prove a prima facie case of

racial discrimination by showing:

1. he belongs to a racial minority,

2. he applied and was qualified for the job for which the
employer was seeking applicants,

3. he was rejected despite his qzalifications, and

4. the position remained open after his rejection and the
employer continued to seek applications from persons with
his qualifications.
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If the complaining party is able to establish this ra facie

case, the burden then shifts to the employer to prove some leg-

itimate, nondiscriminatory reason why the job application was

rejected. (McDonnell Douglas v. Green, No. 72-490,
May 14, 1973, S FEP cases 965)

The courts are now applying these criteria in age discrimination

cases.

IV. BACK PAY AWARDS IN RACE BIAS CASES

It has been in the areas of race bias litigation that the Supreme

Court has attempted to clarify the issue of back pay as a remedy.

To be sure, back pay has been a significant remedy in sex discrim-

ination cases too (AT&T consent decree settlement). But a

cursory glance at back pay awards indicates the prevalence of this

remedy in racial discrimination litigation.

The Case of Albemarle Paper CO.

The U.S. Supreme Court has held that federal district court judges,

in most cases, should grant back pay to employees who have been

discriminated against because of race.

The Court stated that "back pay has an obviouis connection" with

the primary objective of Title VII:

1. to achieve equality of employment opportunity, and

2. to make persons whole for injuries suffered because of
unlawful employment discrimination. "This is shown by
the very fact that Congress took care to arm the courts
with full equitable powers...it is the historic purpose of
equity to secure complete justice...'
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The Court further held that the absence of "bad faith" cannot be

considered "sufficient reason for denying back pay... If pack pay

were awardable only upon a showing of bad faith, the remedy would

become a punishment of moral turpitude, rather than compensation

for workers' injuries. This would read the 'make whole' purpose

right out of Title VII, for a worker's injury is no less real simply

because his employer did not inflict it in 'bad faith.' Title VII

is not concerned with the emnployer's 'good intent' or absence of

discriminatory intent...." The Court quoted from its decision

in Griggs: "Congress directed the thrust of the act to the

consequences of employment practices, not simply the motivation."

The High Court made a blunt observation:

...It is the reasonably certain prospect of a back pay award
that "provide(s) the spur or catalyst which causes employers
and unions to self-examine and to self-evaluate their
employment practices...."

(Albemarle Paper_Co.v. , U.S. Sup. Ct.
Nfos. 74-389 & 74-428, June 1975)

V. PERSONAL HISTORY

Employer hiring, promotion or discharge decisions based on an applicant's

or employee's personal history may result in a Title VII violation.

Examples

An employer had a policy requiring the discharge of employees
whose wages had been garnished more than twice. The plaintiff
did not claim that the employer maintained generally discrim-
inatory practices nor that the garnishment policy was racially
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motivated, but the court held the policy to be unlawful
because blacks. were subject to wage garnishments more
often than whites, and the employer had not proved
that his-policy was related to successful performance
on the job.

(Johmson v. Pike Corp. of America, 332 F. Supp. 490,
(C.D. Calif., 1971))

An employer rescinded a job offer to a black applicant upon
learning that he had been arrested on fourteen different
occasions (but never convicted of any offense). The Court
held that the employer violated Title VII, and awarded
the plaintiff monetary damages and enjoined the employer
(the plaintiff did not seek employment, however) from
asking applicants for information about prior arrests;
from using a record of arrests as a factor in determining
any condition of employment; and from seeking information
about prior arrests from any private source whatsoever.

(Greeory v. Littgn Systems. Inc., 316 F.
Supp. 401 (C.D. Calif., 1970), modified,
472 F. 2d 631 (9th Cir. 1972))

In a suit against a municipal fire department, the Court
enjoined the defendants from asking applicants about prior
arrests. Also, the Court ordered that no person could be
rejected as an applicant because of a felony conviction
more than five years, or a misdemeanor conviction more
than two years, prior to application for employment. This
order was modified on appeal to prevent the use of a
conviction as an absolute bar to a job.

(Carter v. Gallager, 452 F. 2d 315 (8th Cir.
1971. modllifie--on other grounds, en banc,
452 F. 2d 327 (8th Cir.), cert. denied,
406 U.S. 950 (1972))

VI. REBIRTH OF EARLY CIVIL RIGHTS LAWS

(Texts under Tab B Appendix)
Title VII does not prohibit other legal remedies, although there

was an unsuccessful effort to amend the bill to prohibit parallel

or other remedies.



L-5

Civil Rights Act of 1866

The Civil Rights Act of 1866 (42 U.S. Code, Section 1971) was

originally enacted to enforce the Thirteenth Amendment. It

was presumed--for over a century-- to apply only to racial dis-

crimination involving actions of a state. The courts have held

it also applies to racial discrimination in private employment.

The authors of "Legal Services Manual for Title VII Litigation,"

a report of the National Employment Law Project, write:

The increasing acceptance of Sec. 1981 as a remedy for
employment discrimination is particularly significant in
that Sec. 1981 applies to all private acts of racial
discrimination, without limitation. This means that
Sec. 1981 is in some ways broader in its coverage than
is Title VII. Additionally,theStec. 1981 claimant is not
burdened with the procedural prerequisites of Title VII.
For example, Sec. 1981 has been used by plaintiffs who
failed to comply with the EEOC prerequisites; it has been
used to sue parties not named in the EEOC charge; and it
has been used independently and without regard to a Title
VII claim. Accordingly, Sec. 1981 is of particular sig-
nificance to private litigants seeking redress against
racial discrimination in private employment. (pp. 91-92)

While the Civil Rights Act of 1866 does not provide for attorney

fees to a winning plaintiff (as does Title VII), there is no back

pay liability limitation. Title VII limits back pay liability

to the two years prior to the filing of an EEOC charge. There

was one back pay award under the 1866 Act which went back to the

initial date (1960) of the discriminatory act. This meant back pay

for about 12 years. The decision came down in 1972.

(Brown v. Gaston County DyeineMachine Co., 457 F. 2d 1377
(4th Cir. 1972) ) cert. denied 409 U.S 982 (1972))
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C RitsActl 871

The Civil Rights Act of 1871 (42 U.S. Code Section 1987) was enacted

to enforce the Fourteenth Amendment. Hence it is applicable to state

and local governments.

Since 1972, Title VII also prohibits employment discrimination by

state and local governments. Before 1972, however, state and local

government agencies were not free from job-bias challenges since

Section 1983 and the Fourteenth Amendment were the primary cause of

action against the public agencies in both race and sex discrimination

areas.

Section 1983 has been applied, for example, against officers of

fire departments, police departments, and transportation authorities

engaging in discriminatory employment practices.
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NATIONAL ORIGIN

I. MEANING OF NATIONAL ORIGIN

The term "national origin" refers to the country in which a

person or his/her ancestors were born.

II. EEOC GUIDELINES

In its Guidelines on Discrimination Because of National Origin,

the Equal Employment Opportunity Commission cites examples of

discrimination based on national origin:

The use of tests in English when the individual tested
came from circumstances where English was not the person's
first language or mother tongue, and where English language
skill is not a requirement of the work to be performed.

Denial of equal opportunity to persons married or associated
with persons of a specific national origin.

Denial of equal opportunity because of membership in
lawful organizations identified or seeking to promote the
interests of national groups.

Denial of equal opportunity because of attendance at schools
or churches commonly utilized by persons of a given national
origin.

Denial of equal opportunity because their name or that of
their spouse reflects a certain national origin.

Denial of equal opportunity to persons who as a class tend
to fall outside national norms for height and weight specifi-
cations which are not necessary for the performance of the
work involved.

III. ALIENS NOT COVERED UNDER NATIONAL ORIGIN

The Supreme Court has given weight ("great deference") to EEOC

Guidelines when, in its judgment, they reflect a proper interp-

retation of Congressional intent and the language of the Act.
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In the case of the EEOC Guidelines on National Origin, the High

Court rejected the EEOC position that legal aliens (noncitizens)

are covered under the definition of "national origin." In short,

the Court held that an employer could discriminate against aliens

by requiring that employees be citizens of the United States.

(Epincoza_v. Farqh Mfg. Co., No. 72-671, Nov.19,1973, 6 FEP Cases 933)

The Court noted that Congress has denied aliens the right to federal

employment while prohibiting national origin discrimination in the

federal service. The Court reasoned, therefore, that alienage

was not included under the protection of Title VII.

While acknowledging that a citizenship requirement might be a pre-

text to discriminate because of national origin, the Court found

this was not supported by facts in Espinoza.

It was the position of the EEOC that it is impossible to distinguish

between employment discrimination based on alienage and that based

on national origin. In any event, the EEOC was compelled to amend

its Guidelines to comply with Espinoza, In essence, the Guide-

lines now provide that discrimination based on citizenship is only

unlawful if its purpose is to discriminate against persons of a

particular national origin. In sum, the citizenship requirement

cannot be a pretext to engage in national origin discrimination.

The Guidelines on Discrimination Because of National Origin
are in the Appendix under this tab.
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(Source: Title 29, Code
of Federal
Regulations

PART 1 606-GUIDELINES
CRIMINATION BECAUSE
TIONAL ORIGIN

ON
OF

DIS-
NA-

§ 1606.1 Guidelines on discrimination
because of national origin.

(a) The Commission is aware of the
widespread practices of discrimination
on the basis of national origin, and in-
tends to apply the full force of law to
eliminate such discrimination. The bona
fide occupational qualification exception
as it pertains to national origin cases
shall be strictly construed.

(b) Title VII is intended to eliminate
covert as well as the overt practices of
discrimination, and the Commission will,
therefore, examine with particular con-
cern cases where persons within the
jurisdiction of the Commission have been
denied equal employment opportunity
for reasons which are grounded in na-
tional origin considerations. Examples
of cases of this character which have
come to the attention of the Commission
include: The use of tests in.the English
language where the individual tested
came from circumstances where English
was not that person's first language or
mother tongue, and where English lan-
guage skill is not a requirement of the
work to be performed; denial of equal
opportunity to persons married to or
associated with persons of a specific na-
tional origin; denial of equal opportunity
because of membership in lawful organi-
zations identified with or seeking to
promote the interests of national groups;
denial of equal opportunity because of
attendance at schools or churches com-
monly utilized by persons of a given
national origin; denial of equal oppor-
tunity because their name or that of
their spouse reflects a certain national
origin, and denial of equal opportunity
to persons who as a class of persons tend
to fall outside national norms for height
and weight where such height and
weight speciflcations are not necessary
for the performance of the work
involved.

(c) Title VII of the Civil Rights Act
of 1964 protects all individuals, both citi-
zen and noncitizens, domiciled or resid-
ing in the United States, against
discrimination on the basis of race, color,
religion, sex, or national origin.

{(d) WIere discrinmination on tne
basis of citizenship against a lawfully
fimmigrated alien residing in the United
States has the purpose or effect of dis-
criminating againist persorns of a par-
ticular national origin, such person may
not' be discriminated against on the
basis of citizenship, except that it Is not
an unlawful employment practice for an
errwlover pursuant to section 703(g), to
refuse to employ any person who does
not tulfill the requirements imposed in
the Interests of national security pur-
suant to anly statute of the United States
or any Executive Order of the President
respecting the particular position or the
particular premises in question,

(e) In addition, some states have en-
acted laws prohibiting the employment
of noncitizens. Where such laws have
the purpose or effect of discriminating on
the basis of national origin, they are in
conflict with and are, therefore, super-
seded by Title VII of the Civil Rlghts
Act of 1964, as amended.
(Sea. 713 (b), '78 Stat. 265 (42 U.S.C. sm0.
2000(o)-12(b))
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RELIGION

I. INTRODUCTION

Race and sex discrimination have been in the forefront of Title VII

developments. Comparatively little attention has been given to

the dilemma created by the employee whose religious beliefs forbid

him or her to work on given days.

The main employment problem involves Sabbath observance -- Seventh

Day Adventists, members of the Wlorldwide Church of God, or Orthodox

Jews celebrating their Sabbath from sunset on Friday through sun-

down on Saturday. And there are members of Protestant sects -- e.g.,

Faith Reformed Church -- who will not work on Sunday.

In addition to Sabbath observance, members of these various

faiths have their religious holidays.

Consequently, when an employer requires overtime work during a

worker's Sabbath hours or requires his or her presence on a

regular working day which is a religious holiday, the employee

finds himself or herself between the "rock and the hard place":

to work violates religious beliefs; not to work may result in

suspension or possible discharge.

II. BEFORE TITLE VII: ARBITRATION DECISIONS

In a collective bargaining setting, grievances alleging racial

discrimination may reach arbitration.
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As a result of an excellent research effort, the findings of which

are contained in an article, "Title VII and the Religious Employee:

The Neglected Duty of Accommodation," the record shows:

In the two decades prior to the enactment of Title VII,
arbitrators generally upheld management's right to dis-
cipline workers for refusing to work on their religious
holidays or Sabbath on an overtime or full-time basis.
The nature of the discipline generally was discharge.
although lighter forms of punishment were at times used...
Typically, discipline was justified by the arbitrator
because the contract gave management the right to require
overtime, schedule operations, and to approve or dis-
approve leaves of absence in order to maintain produc-
tion schedules.

(By Benjamin W. Wolkinson, Asst. Professor,
School of Labor and Industrial Relations, MSU.
The Arbitration Journal, June 1975, p. 91)

III. AFTER TITLE VII: ARBITRATION DECISIONS

Facing arbitrators today are two issues: contract provisions,

and Title VII which bars employment discrimination on the basis

of religion. Religion "includes all aspects of religious obser-

vance and practice, as well as belief...." (Section 701 tj))

EEOC Guidelines are in accord with Title VII provisions. The

Guidelines state:

...The duty not to discriminate on religious grounds...
includes an obligation on the part of the employer to make
reasonable accommodations to the religious needs of
empoyees and prospective employees where such accom-
modations can be made without undue hardship
on the conduct of the employer's business...."
(emphasis added)
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A Guideline example of undue hardship: "Where the employee's

needed work cannot be performed by another employee of substantially

similar qualifications during the period of absence of the Sabbath

observer."

There is no definition of "reasonable" accommodations or of "undue

hardship." The Commission and the courts are considering these

meanings within the factual context of each case.

One of the defenses offered by employers who have failed to

accommodate takes this approach: employees are treated equally,

and hence to accommodate to one person's religious beliefs is

special or preferential treatment, thus discriminatory against

the other workers. EEOC rejects the defense: the employer's

"good faith" defense (equal treatment) is not enough since it

adversely affects the job status of a worker because of his/her

religious beliefs. The Commission takes the position that making

reasonable accommodations for the religious tenets of a given

employee does not discriminate against coworkers simply because

the beliefs of such coworkers do not require accommodation.

(EEOC Decision No. 71-463,
3 FEP 385, 1970)

Are arbitrators generally supporting the employers or are they

generally supporting the EEOC position?

Again, the Wolkinson article quoted above offers some answers: In

an investigation of arbitration decisions since 1972 the author

came to the conclusion that
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it is questionable whether arbitrators are prepared to strike
a proper balance between an employee's religious beliefs and
the employer's scheduling demands. In five of the seven cases
reported since March 1972...arbitrators upheld management
suspensions and discharges.-..in two cases the arbitrators
held unwarranted even minor deviations in the work schedule...
In another,... [the] arbitrator...maintained that any accom-
modation would have constituted discriminatory conduct against
others. (Id, page 103)

He also notes that

it is...possible that as employees recognize the futility
of arbitration in religious discrimination cases, they are
increasingly turning to the EEOC for relief. Whereas the
number of religious discrimination arbitration cases has
remained low, the Commission's case docket has ballooned.
Thus, in fiscal 1972 the EEOC processed over 1,000 religious
discrimination charges, nearly half of which involved dis-
charges. In short, the reluctance and failure of arbitrators
to apply Title VII considerations may generate increased
litigation for the employer.... (Id., p. 110).

The issue of religious discrimination- grievances is but one illust-

rative aspect of the broader problem: the role of the grievance-

arbitration process in employment discrimination. (See Tab A,

"Collective Bargaining and EEO.")

The EEOC Guidelines on Discrimination Because of Religion are in

the Appendix under this Tab.
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(Source: Title 29, Code
of Federal
Regulations,

PART 1605-GUIDELINES ON DIS-
CRIMINATION BECAUSE OF RELI-
GION

§ 1605.1 Observation of the SabbatiL and
other religious holidays.

(a) Several complaints flled with the
Commission have raised the question
whether it is discrimination on account
of religion to discharge or refuse to hire
employees who regularly observe Friday
evening and Saturday, or some other day
of the week, as the Sabbath or who ob-
serve certain special religious holidays
during the year and, as a consequence, do
not work on such days.

(b) The Commission believes that the
duty not to discriminate on religiouLs
grounds, required by section 703 (a) (1) of
the Civil Rights Act of 1964, includes an
obligation on the part of the employer
to make reasonable accommodations to
the religious needs of employees and
prospective employees where such ac-
commodations can be made without. un-
due hardship on the conduct of the em-
ployer's business. Such undue hardship,
for example, may exist where the em-
ployee's needed work cannot be per-
formed by another employee of substan-
tially similar qualifications during the
period of absence of the Sabbath ob-
server.

(c' Because of the particularly sensi-
tive nature of discharging or refusing to
hire an employee or applicant on account
of his religious beliefs, the employer has
the burden of proving that an undue
hardship renders the required accom-
modations to the religious needs of the
employee unreasonable.

(d) The Commission will review each
case on an individual basis in an effort
to seek an equitable application of these
guidelines to the variety of situations
which arise due to the varied religious
practices of the American people.
(Sec. 713(a), 78 Stat. 265; 42 UJ.S.C. 2000(-12)
132 F.R. 10298, July 13, 1967J
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A GLOSSARY OF EQUAL EMPLOYMENT OPPORTUNITY TERMS

The terms in this Glossary are examples of those likely to be

encountered by practitioners in the area of equal employment opportunity.

The Glossary is intended to present some of the special language of EEO;

hence it is not comprehensive in coverage.

A

ADVERSE EFFECT As used in the context of employee
selection, adverse effect is a dif-
ferential rate of selection which
operates to the disadvantage of a
particular class. It is computed by
dividing the number of class members
selected by the total number of class
members who were administered the test,
and comparing the result with a per-
centage derived in a similar way for
the remaining unselected group. For
example, a test which rejected 50
percent of minority group applicants
but only 10 percent of nonminority
applicants would be determined to have
an adverse effect, if the sample were
adequate.

In itself, adverse effect may not con-
stitute a violation of Title VII, but
its existence usually creates that
suspicion. An employer may be able to
justify the adverse effect of hiring
criteria by showing that they are job-
related and neutral in their application,
but under EEOC guidelines the employer
always bears the burden of proof.

AFFECTED CLASS Job applicants or employees with a
common characteristic (race, religion,
sex, national origin, age) who have
been denied equal opportunity in viola-
tion of Title VII, at any step in the
employment process.
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AFFIRMATIVE ACTION PLAN

BFOQ

A set of specific and result-oriented
procedures required of government con-
tractors/subcontractors to achieve
equal employment opportunity. An
acceptable affirmative action plan
must include: (1) an analysis of the
areas in which the contractor is defi-
cient in the utilization of minority
groups and women; and (2) goals and
timetables to which the contractor must
direct his good faith efforts in cor-
recting the deficiencies and increasing
the utilization of minorities and women
at all levels of the work force where
deficiencies exist (Revised Order 4).

B

A bona fide (genuine) occupational
qualification which legally permits
employer to select or reject employees
of a certain religion, sex, national
origin, age, etc. This employment
exemption must be deemed reasonably
necessary to the normal operation of
the particular business or enterprise.

C

CLASS ACTION A court action brought on behalf of
other persons of the same affected class.

COMPLIANCE AGENCIES Under Executive Order 11246 and other
executive orders, the OFCC is charged
with insuring EEO compliance by non-
exempt government contractors and sub-
contractors. The OFCC has delegated
responsibility for enforcement to other
agencies, known as "compliance agencies,"
For example, the Department of Defense
and the Department of Health, Education
and Welfare.
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CONCILIATION In EEOC procedures, conciliation
refers to an attempt by the Commission
to resolve a charge of discrimination
by voluntary means through consultation
and persuasion.

CONSTRUCTIVE SENIORITY

COVERT DISCRIMINATION

CRITERION RELATED

DISPARATE IMPACT--
DISPARATE EFFECT

DISTRIBUTION RATE

EMPLOYMENT TEST

See "Fictional Seniority."

Subtle, mostly unintentional, forms
of discrimination which pervade an
organization. Such "systemic" or
"institutionalized" discrimination is
founded on artificial barriers which
appear "neutral" on their face--often
insurmountable barriers for minorities
and women to overcome.

See "Validity."

D

See Adverse Effect.

(1) The degree (percentages) to which
a given protected class is employed in
the various job titles, job classes,
and other units within the employing
organization; and (2) the degree (per-
centages) to which individuals of a
gi.ven protected class are involved in
various employment transactions (for
example, application for employment,
hiring, placement, promotion, separation,
etc.).

E

Defined in the EEOC Guidelines as "any
paper-and-pencil or performance measure
used as a basis for an employment deci-
sion and all formal, scored, quantified
or standardized techniques of assessing
job suitability." (See also Validity)
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EQUITABLE REMEDY

EXTERNAL LABOR AREA
EXTERNAL LABOR MARKET

FICTIONAL SENIORITY

"FREEDOM NOW" THEORY

GOALS AND TIMETABLES

A fair way of preventing, redressing,
or compensating a violation of the
rights of a particular individual or
class of individuals.

A geographic area from which an emp-
loyer may reasonably recruit new
workers.

F

Sometimes called "phantom" or unearned"
seniority. In layoffs, those who were
hired last under an affirmative action
program argue that their layoff defeats
the goals of affirmative action. There-
fore, they maintain that, at the very
least, some senior employees should be
laid off in order to maintain the ratio,
for example, of men to women or whites
to blacks that existed before the lay-
offs occurred.

An approach to remedy past employment
discrimination by giving minorities or
women with more plant seniority the jobs
of whites or males with less plant but
more departmental seniority. That is,
minorities or women would displace
white or male incumbents who hold
jobs -- "but for" discrimination--
minorities or women would be entitled
to because of greater plant seniority.
(See also "Rightful Place" theory and
"Status Quo" theory)

G

Measurable targets, directed at achieving
prompt and full utilization of minorities
and women in the work force. Nonexempt
government contractors are required to
include goals and timetables in their
affirmative action programs and to make
every effort to achieve them. But failure
to meet goals and timetables will be ex-
cused if the contractor can show good-
faith efforts have been made. (See also Quotas)
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I

INCIDENCE RATE Measures the degree to which a specific
protected class is involved in any of
the various steps of the employment
process. For example, if there are 80
black males of whom 20 are promoted,
the incidence rate is 25 percent. As
a measure of compliance, the incidence
rate is compared with the degree to
which the specific protected class is
represented in the external labor market.

L

LIQUIDATED DAMAGES Payment of back wages plus an additional
amount, equal to the back wages found due--
in effect, double damages. Liquidated
damages can be awarded under the Equal
Pay Act and the Age Discrimination in
Employment Act of 1967.

0

OVERT DISCRIMINATION Intentional and obvious forms of dis-
crimination, for example, job assignments
by race or sex, resulting in segregated
departments or work units.

p

In EEO language, parity describes a

condition in which the percentage parti-
cipation of protected classes in an

organization (and/or its units, job
classes, etc.) is identical to the
equivalent percentages in the external
labor area. The two types of parity
are:

PARITY
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PARITY (Cont'd) (1) Population parity- compares the
percentage participation by the protected
classes in an organization with their
percentage participation in the approp-
riate external labor force;

(2) Occupational parity- compares the
percentage participation of protected
classes in distinct occupational cate-
gories in the organization with the
participation of these classes in the
same categories in the appropriate
external labor force.

PARTICIPATION RATE (1) Percentage of incumbents in a job
title, class, department or other organi-
zational unit (including the whole organi-
zation) who belong to a given protected
class; and

(2) Percentage of individuals involved
in an employment transaction (for example,
application for employment, hiring,
placement, promotion, separation) who
belong to a given protected class.

"PATTERN OR PRACTICE"
OF DISCRIMINATION

Situations in which the denial of employ-
ment rights consists of more than an
isolated, sporadic incident, i.e., is
repeated, routine or of a generalized
nature. For example, a "pattern or
practice" of discrimination would arise
if a number of companies or persons in
the same industry discriminated; or if.a
chain of motels or restaurants practiced
discrimination throughout all or a signi-
ficant part of their system; or if a
company repeatedly and regularly engaged
in prohibited discriminatory acts. Under
the 1972 amendments to Title VII, EEOC
has the exclusive jurisdiction to bring
pattern or practice actions in the private
sector.
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PHILADELPHIA PLAN

PRESENT EFFECTS OF PAST
PATTERNS OF DISCRIMINATION

PRIMA FACIE CASE OF
DISCRIMINATION

PROTECTED CLASSES

An example of an "imposed" tederal plan
under a construction contract. Under
the plan the Department of Labor and
construction contractors came to an
agreement on the development, submission,
and implementation of affirmative action
programs covering construction workers
in the Philadelphia area.

EEOC and the courts have consistently
held that employers are liable for
correcting situations in which employees
continue to suffer the "present effects
of past patterns of discrimination."
For example, an employer may grant plant-
wide seniority to affected employees to
promote or transfer them, without loss of
their seniority rights under a departmental
seniority system.

A case which at "first sight," or "on
the face of it," establishes a reasonable
cause to believe discrimination exists.

A generic term, with no precise legal
meaning, which describes those groups
that, in the eyes of Congress and the
courts, have suffered the effects of
discriminatory employment practices. It
applies to individuals who have been
discriminated against on the basis of
race, color, religion, sex, national
origin under Title VII, or on the basis
of age under the Age Discrimination in
Employment Act of 1967.

Q

QUOTAS Fixed numbers or percentages of hiring
or promoting minorities or females that
must be met by the employer. Failure to
meet a quota cannot be justified. (See
also "Goals and Timetables")
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R

RELEVANT LABOR POOL

"RIGHTFUL PLACE" THEORY

"STATUS QUO" THEORY

SYSTEMIC DISCRIMINATION

The total number of incumbent employees
who are in position for a specific pro-
motion. All candidates who could con-
ceivably be considered for a promotion.

An approach fashioned by the courts to
remedy past employment discrimination
without granting preferential treatment
to minorities and women. It forbids the
future awarding of vacant jobs on the
basis of a discriminatory seniority system.
Incumbent employees would not be bumped
out of their jobs by minority or female
employees with greater plant seniority,
but plant seniority would be applied for
filling new positions. (See also "Freedom
Now" theory and "Status Quo" theory)

S

Based upon the interpretation that Title
VII is prospective not retrospective.
Under this approach an employer satisfies
Title VII merely by ending existing dis-
crimination, but does nothing to undo the
effects of past discrimination. Status
quo has been rejected by the courts in
seniority cases in favor of the "rightful
place" theory. (See also "Freedom Now"
theory and "Rightful Place" theory)

A practice or policy persisting over a
period of time, rather than a specific
overt action, which results in the denial
of equal employment opportunity. Such a
result of the "system" is systemic or
institutionalized discrimination. The
fact that the policy may have been in-
advertent or unintentional is no defense
under Title VII.
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T

See "Employment Test" and "Validity"TEST

TOLLING THE STATUTE
OF LIMITATIONS

A court action which stops the running
of a statute of limitations and thereby
extends the time period in which one may
act to redress a discriminatory or other-
wise illegal act.

U

UTILIZATION ANALYSIS A review of the work force by a govern-
ment contractor to determine if there are
fewer women or minorities employed in
each Job title than would be expected by
their availability for the job. The
contractor must make separate analyses
for women and minorities. Availability
is determined by considering such factors
as the percentage of women or minorities
in the area's work force, the number of
minorities and women having the necessary
skills for the job, the existence of
training institutions, the number of
minorities and females unemployed in the
surrounding area, and the availability of
promotable and transferable female and
minority employees within the organization.

V

Three types of test validation standards
are used to show that the test is job
related:

(1) Content validity is a demonstration
that the content of the test replicates
the job duties. Tests of skills which
the applicant must bring to the job (e.g.,
typing) can be justified on the basis of
content validity.

(2) Criterion-related validity is a

statistical demonstration of a relationship
between a test and the job performance of a

sample of workers. Intelligence and aptitude
tests usually need to be justified by a

criterion-related validity study.

(3) Construct validity is a demonstration
that a test measures a personality trait
(e.g., "integrity") and that the trait is
required for the satisfactory performance
of the job.

VALIDITY


