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FOREWORD

The Institute of Industrial Relations is happy to present this,
the first of a series of training packages completed under the terms
of a contract between the State of California and the University of
California, Los Angeles. With funds provided to the State by the
Federal Government, the State asked the Institutes at UCLA and
Berkeley to assist in the training of state and local public managers
and employees in the conduct of labor relations. A major portion of
our role is to prepare and provide training materials.

Problems related to equal employment opportunity and affirmative
action are among the most difficult and complex of those currently
facing public managers and organizations of public employees. If one
considers the compass of employment policies included in the classic
roles of a personnel department--recruitment, selection, placement,
training, promotion and retirement, each of these are deeply affected
by the incorporation of the principles of equal opportunity and
affirmative action in legislation and other expressions of explicit
social policy. And, as every personnel department knows, the develop-
ment and implementation of policies in these areas are of vital concern
to representative organizations of employees at the bargaining table
and in grievance procedures. Beyond that, they vitally affect the
manner in which civil service and merit systems are administered.

Employee organizations find the task of representation made more
complex by the impact of these policies on the duty of fair representa-
tion and on traditional ways of establishing and administering bargained
criteria in those same areas of traditional concern to personnel depart-
ments.

Few among us question the need to establish equal employment
opportunity or to implement such policies, in the light of historical
practice, by affirmative action. But good will in implementation is
insufficient. We need to know, as best we can, what means will work
better and which worse. Beyond that, we must know what is permissible
and what required, what impermissible and what forbidden by public
policy. Unfortunately, the practitioner must find his way through a
maze of law, developing judicial interpretation of law, and orders of
executive and administrative agencies. This is true not only for
public management; it is true for those who must conduct their collective
bargaining relationships consistently with sometimes inconsistent policies.

It is our hope that this manual will provide at least a primer to
the practitioner who wishes not only to comply with the law, but with
its spirit and objectives, and that it will be of assistance to those
who undertake to train practitioners so to comply. It is with this
purpose that this material has been prepared.

January 1976 Frederic Meyers
Acting Director
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INTRODUCTION

WHAT'S NEW ABOUT DISCRIMINATION?

The literal definition of employment discrimination has not changed:
"a showing of partiality or prejudice in treatment; specifically,
action or policies directed against the welfare of minority groups."

(Webster's New World Dictionary of The American Language, Second
College Edition, 1970.)

What is relatively recent is a new test as to what constitutes

employment discrimination.

To understand this new test, it is necessary to glance back over
our shoulders to pre-1965 days, i.e., before enactment of Title VII

of the Civil Rights Act of 1964.

Before 1965, what was necessary to prove discrimination? Two tests
of discrimination prevailed:
1. the evil motive test

2. the equal treatment test

1. Evil Motive Test (Pre-1965)

The evil motive test has been cogently explained by Alfred W.
Blumrosen, Professor at Law at Rutgers University and Ruth G.
Blumrosen, Associate Professor at Rutgers Graduate School of
Business Administration:

Prior to 1965, discrimination was understood as an individual
act based on a purpose or motive to subordinate all members of
a class, defined by race, color, religion, sex, or national
origin. Blacks belong in their place: therefore, any black
seeking employment will be assigned only to '"black" jobs or
not hired at all. Women belong "in the home," and will be
given '"'women's work" or nothing. This "evil motive" test

of discrimination made proof of violation virtually impossible.



The evil motive test was, in effect, an attempt to prove a state

of mind, and, as noted above, "made proof of violation virtually
impossible." Perhaps past critics of state FEP Commissions should
take note that the virtually nil possibility of successful litiga-
tion in court ﬁnder the evil motive test moved the FEP agencies over
the years to stress conciliation.

Equal Treatment Test

The Blumrosens interpret the second test of discrimination -- equal
treatment-- in this fashion:

If similarly situated blacks and whites or men and women
applied, and the white or male was preferred by the employer,
such preference would be, or be evidence of, discrimination.
This second test led to permitting the employer to rely on
the subordination of minorities or women in other areas of
life as a reason for denying them employment opportunities.
Under this test, an employer could impose an educational
level requirement, although minorities as a class had less
education; a test requirement although minorities fared less
well on written tests; a 'mo arrest" requirement, although
minorities in metropolitan areas are more frequently
arrested than whites; or a work experience requirement

which ignored forms of experience which many women have

had.

("Layoff or Work Sharing, "U.S. Civil Rights Digest, Spring, 1975,
p. 36)

A Third Test Emerges -- The "Effect Test"

The Equal Employment Opportunity Commission, responsible for
Title VII enforcement, designed a third test of discrimination.

This test is based on effect rather than on motive.



The "effect test' was applied to employment pen-and-pencil examina-
tions. The EEOC took the position in the use of employment tests

that if a test had an adverse effect on minority employment, the

use of such tests was illegal, unless justified by business necessity.

The Supreme Court in the landmark decision, Griggs v. Duke Power Co.,

upheld the use of the "effect test,'" holding that Congress directed

the thrust of Title VII to the consequences of employment practices,

not simply motivation. The Court in this and in a related case
stated neither good intent nor lack of bad faith is a defense if
the effect of the practice or policy is to &iscriminate, unless
the practice or policy can be shown to be a business necessity.

This "effect test' has had broad and far reaching results.

Other General Principles

Two other developments applied by the Courts are also central to

what is new in employment discrimination:

1. Statistics which show, for example, racial disparity between
an employer's work force and the population as a whole
establish a prima facie case of discrimination. In the
words of one court:

"It is our belief that the often-stated aphorism,
'statistics often tell much and courts listen,"has

particular application in Title VII cases.' 443 F.2d
at 551 (citation omitted).



While Title VII expresses the will of Congress that its provisions
should look to the future, not to the past, the courts are taking
a backward gaze when current practices, neutral on their face and

not job-related, perpetuate the effects of past discrimination.

A reading of the material in this manual will give substance to this
shorthand version of principles and developments under equal emp-

loyment opportunity laws.

And perhaps the newest thing about discrimination: for statistic-
ians and attorneys, Title VII and allied legislation is expanding

their employment opportunities!



TAB A

COLLECTIVE BARGAINING AND EQUAL EMPLOYMENT OPPORTUNITY

I. DISCRIMINATION GRIEVANCES AND CONTRACT PROVISIONS

The impact of Title VII and allied laws on collective
bargaining becomes increasingly apparent. Court decisions are
forging change. Bargaining unit members -- minorities and women --
are pushing for change. They seek in grievances involving
employment discrimination more than the application of the
"law of the shop." They seek resolution of such grievances

through the application of the "law of the land."

Seeking Title VII type remedies under a grievance-arbitration
procedure has advantages for both labor and management. Perhaps
the most important advantage accrues to both parties when aggrieved
employees look to the grievance-arbitration prbcedure to resolve
Job bias complaints rather than seek resolution through government
intervention. But there are some major hurdles, as cogently stated
below:

..today, the investigation of a grievance alleging
discrimination is generally not carried out by a
union steward and a management representative, but
by an investigator of the EEOC or of a State or
local deferral agency. The ultimate determination
of equity in the grievance is mede not by an arbitrator
but by the Federal courts. The source of that deter-
mination is not & collectively bargained labor-
management agreement, but Title VII.



The grievant can utilize the grievance procedure
and accept its results, but he is not required to
do so. He can ignore the grievance procedure en-
tirely and file a charge with the EEOC or a State
or local deferral agency. Or he can utilize the
grievance procedure and, if not satisfied with the
outcome, still file a charge.

(Source: '"The Union Role in Title VII
Enforcement," by Herbert Hammerman and
Marvin Rogoff, U.S. Civil Rights Digest,
Spring 1975)

The main problem of incorporating Title VII into a grievance-
arbitration procedure is that the result is not final and binding,
even when the agreement provides for final and binding arbitration.

In Alexander v. Gardner Denver Co. (415 U.S. 36, 1974), the U.S.

Supreme Court, in a unanimous decision, ruled that Title VII gives
an individual rights that cannot be bargained away. The Court
held that an individual does not give up the right to go to court
on a Title VII charge, even if the case has been submitted to

arbitration under a nondiscrimination clause of a contract.

The Court held that ''we are unable to accept the proposition that
the petitioner waived his cause of action under Title VII...there

can be no prospective waiver of an employee's rights under Title VII."

The Supreme Court made a clear distinction between the filing of a
grievance to assert rights under a collective agreement and the

filing of a lawsuit to assert statutory rights under Title VII.



A. Court Considers Viewpoint of Employer

The Court also turned its attention to the argument that permitting
an employee to have his discrimination claim considered in two forums --
arbitral and judicial -- is unfair to the employer. The employer

would be bound by the arbitral award, but not the employee.

The district court in Gardner Denver agreed with this argument and

had said it could not "accept a philosophy which gives the employee

two strings to his bow when the employer has only one."

In disagreeing with the lower court, the Supreme Court said that in
instituting a Title VII remedy, the employee is not seeking a review
of the arbitrator's decision:

Rather, he is asserting a statutory right
independent of the arbitration process. An
employer does not have '"two strings to his bow"
with respect to an arbitral decision for the
simple reason that Title VII does not provide
employers with a cause of action against
employees. An employer cannot be the victim
of discriminatory employment practices....

B. Court Looks at Role of Arbitrator in Discrimination Grievances

While the Supreme Court stated that individual rights under Title VII
cannot be replaced or waived by an arbitration decision, the Court

did not totally close the door on arbitral decisions.

The Court ruled that an arbitrator's decision may be admitted as
evidence and given whatever weight it may deserve under the facts

and circumstances.



In an important footnote, the Supreme Court listed the four

factors that courts should evaluate and weigh in considering
an arbitrator's decision. These four factors are, in part:
1. The existence of provisions in the collective-
bargaining agreement that conform substanially

with Title VII....

2. ... the degree of procedural fairness in the
arbitral forum....

3. ...adequacy of the record with respect to
discrimination....

4. ...and the special coiipetence of particular
arbitrators.

The court further added:

Where an arbitral determination gives full

consideration to an employee's Title VII rights,

a court may properly accord it great weight.

This is especially true where the issue is solely

one of fact, specifically addressed by the parties

and decided by the arbitrator on the basis of an

adequate record....
The ruling, of course, presents to management and employee organi-
zations a challenge to make arbitration decisions more acceptable
to the courts. This in turn means that the parties will have to

achieve this goal -- if that is their mutual objective -- through

contract changes.

The General Counsel for the International Union of Electrical
Workers has said that the courts will accept arbitration awards
only when the conditions spelled out by the Supreme Court are

met. Hg has reported the IUE is recommending to its local unions
that they seek contract changes as outlined below in order to have

arbitration awards accepted by the courts:



The employer and the union shall not discriminate against
any employee or applicant for employment, nor perpetuate

the effects of past discrimination, if any, against any
employee in any term or condition of employment, including
but not limited to, payment of wages, hours of work, assign-
ment of jobs, seniority, promotions and upgrades, training,
layoffs, recall, discipline, and discharge because of race,
color, religion, creed, age, sex, marital status, or
national origin.

In making an award, the arbitrator shall apply Title VII
of the Civil Rights Act of 1964, as amended, and all other
federal, state or local anti-discrimination laws, and all
rules and regulations promulgated thereunder and judicial
interpretations applicable thereto. The arbitrator shall
fashion an award so that it grants any and all relief
appropriate to effectuate the provisions of this section,
including any remedy which could be granted by a federal
district court acting under Title VII.

If the award requires rewriting any provisions of this
agreement, the arbitrator shall direct the parties to
open negotiations to make such changes, but shall retain
jurisdiction over the case until such time as the arbi-
trator is assured that the contract provisions conform

to the requirements of the law. If the parties are unable
to agree upon contract provisions which the arbitrator
determines to be in accord with the law, the arbitrator
shall enter an award specifying the changes in this Agree-
ment which are necessary to achieve compliance with

Title VII. Such changes shall then be binding upon the
parties and become terms and conditions of this agreement
for the duration of this agreement.

In any arbitration of a grievance filed by an employee
alleging a violation of Subsection A of this section,
the employee vho filed the grievance may appear as a
party, present evidence, and be represented by counsel
of her own choosing, the counsel fees and expenses of
counsel to be paid for by such employee, and without
limiting the right of the union also to participate in
said arbitration in the same manner as if the employee
had not exercised the rights conferred on him by this
subsection.

Source: Daily Labor Repert, BNA, November
17, 1975, A-10.




II. SENIORITY

Meaning of Seniority

Briefly defined, seniority is an employee's length of continuous

service with a private company or public agency.

Seniority is an important factor to organized workers who
consider it as a ''property right." To the worker it means
that objective standards, rather than arbitrary decisions or
personal whims of the employer, will determine his or her
chances of promotion or transfer; choice of vacation time;
option to accept or reject overtime assignments, etc. And,
understandably, the most important of all -- in a reduction
in work force he or she will be laid off in line with years
of service under the negotiated seniority system, plantwide

or departmental, for example.

In short, from most employees' viewpoint, the seniority
principle in layoffs establishes an objective standard to
determine job retention as well as order of recall; that it is
fair by providing greater job security for those who have
held the jobs the longest. In fact, the moral underpinning

of this has been called the '"ethics of queue."

(Melvin W. Reder, "Job Scarcity and the Nature
of Union Power,'" Industrial and Labor Relations
Review, April, 1960, pp 353-357.)




And management's view of seniority? Writing on this point,
James Craft, an Associate Professor of Business Administration,

University of Pittsburgh, states:

. . .Managerent. . .while emphasizing the need to
consider employee ability and plant efficiency
in layoffs, has recognized a certain value in
the use of seniority in layoffs. For example,
in some cases, seniority tends to be related
to productivity. In addition,the use of
seniority does provide protection for loyal,
long-time employees and may lead to better
morale and less turnover among experienced
employees. Therefore, seniority has been
widely accepted by unions and management as
one important criterion for determining
layoffs -- especially when the seniority
units are narrow and seniority layoffs reduce
inefficiency from excessive bumping.

(""Equal Opportunity and Seniority: Trends
and Manpower Implications,' Labor Law
Journal, Commerce Clearing House,

Dec. 1975, p. 752)

Seniority vs. Affirmative Action

The economic downturn has triggered layoffs of minorities

and women who had gained employment as a result of imposed or
voluntary affirmative action programs on the part of both
private and public sector employers. Before Title VII (1965),
many companies would not hire blacks, for instance, or if they
did, they were assigned to the dirtiest, lowest-paying jobs in
segregated departments or job units. The use of the seniority
standard —- last hired, first out —- has resulted in layoffs

of minorities and females hired under affirmative action programs.
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The issue of seniority-based layoffs vs. affirmative action
has been hotly debated and has fractured a long-time alliance

between organized labor and some leading civil rights spokesmen.

Legislative History

During Senate debate concern was expressed that Title VII
would adversely affect seniority provisions in contracts. To
allay such fears, the Senate floor leaders, Clifford Case

(R.,, N.J.) and Joseph Clark (D.,Pa.)submitted a memorandum

which declared:

Title VII would have no effect on established
seniority rights. Its effect is prospective and
not retrospective. Thus, for example, if a
business has been discriminating in the past and
as a result has an all white working force, when
the Title comes into effect the employer's obligation
would be simply to fill future vacancies on a non-
discriminatory basis. He would not be obliged--or,
indeed, permitted--to fire whites in order to hire
for future vacancies, or, once Negroes are hired,
to give them special seniority rights at the
expense of the white workers hired earlier.

(110 Congressional Record, p. 7213,
April~ 8, 1964)

Senator Clark also entered into the Congressional Record a

Justice Department memorandum that stated:

"Title VII would have no effect on seniority rights
existing at the time it takes effect. If, for example,
a collective bargaining contract provides that in

the event of layoffs, those who were hired last must

be laid off first, such a provision would not be
affected in the least by title VII. This would be
true even in the case where owing to discrimination
prior to the effective date of the title, white workers
had more seniority than Negroes. . . .



It is perfectly clear that when a worker is laid off
or denied a chance for promotion because under
established seniority rules he is "low man on the
totem pole" he is not being discriminated against
because of his race. . . . [I]n the ordinary case,
assuming that seniority rights were built up over

a period of time during which Negroes were not
hired, these rights would not be set aside by the
taking effect of title VII. (Id. at 7207)

At the time this interchange took place, there was no mention

of seniority in the House-passed bill under Senate consideration.

A substitute bill was passed (and later concurred in by the

House) that contained Section 703(h) which states in part:

Notwithstanding any other provision of this title,
it shall not be an unlawful employment practice
for an employer to apply. . .different: terms,
conditions, or privileges of employment pursuant
to a bona fide seniority or merit system, .

D. Court Decisions

1. Departmental Seniority

a.

The Quarles Case - the first reported case to reach the

courts did not deal with layoffs. Rather, it concerned
a departmental seniority system which was declared
discriminatory and hence unlawful. (Quarles v. Philip

Morris, Inc., 279 F. Supp. 505, E.D. Va. 1968)

A departmental seniority system is one under which
promotion and layoffs are based on a worker's length of
service or hire-in date in the department. Thus a worker

with more employment seniority but less departmental
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seniority may be laid off or denied a promotion, while

a coworker with less employment seniority but with more
departmental seniority is not laid off or receives a
promotion because the agreement provides for depart-
mental seniority. Often, employers hired blacks into
segregated departments with the lowest-paying and
hottest or dirtiest jobs. Before passage of Title VII,
Philip Morris hired blacks into segregated departments
with no opportunity to transfer into better paying
departments. Then, after Title VII, departmental trans-
fers were made possible. However, a black employee
transferring to another department could not carry his
seniority to the new department. This discouraged him
from transferring, thus locking him in his low-paying
job. On transferring he would be the junior employee on
the seniority roster, thoulgh his years with the company
may exceed those of many .of the white workers in the
department. In a departmental layoff he would be one of

the first to go.

In Quarles the Court had no direction from Congress
since the debate in the Senate did not deal with a

departmental seniority system. The bona fide system

discussed by the Senate was apparently a plantwide

seniority systenm.
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The Quarles case held:

« « . a discriminatory seniority system established
before the act cannot be held lawful under the act.

The Court added:

It is also apparent that Congress did not intend to freeze
an entire generation of Negro employees into
discriminatory patterns that existed before the

Act.

Ahd:
The Court holds that a departmental seniority system e

that has its genesis in racial discrinination is
not a bona fide seniority system.

The Papermakers Local 189 Case - This caSe dealt with

segregated progression lines in a southern Louisiana

paper mill. A transfer between progression lines meant

loss of seniority. Thus once the discriminatory job

assignment practice ended, black employees could bid
on jobs in an all white line of progression. But in
moving to another progression line, the black worker

would loose his seniority.

The U.S. Court of Appeals, Fifth Circuit, agreed with

the Quarles decision.

The Paperworkers case may be considered a landmark
case. While it did not deal with layoffs it has had a

pervasive effect on layoff cases.
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The importance of the Papermakers Local 189 case is that

the Court examined three theories for bringing seniority

systems into compliance with Title VII:

(1)

(2)

(3)

"Freedom Now' theory

Basically a complete 'purge' by giving blacks
with more plant seniority the jobs of whites
with less plant but more departmental seniority.
In short, blacks would displace white incumbents
holding jobs that--""but for' discrimination--the
blacks would be entitled to because of greater
plantwide seniority. The application of this
approach would mean 'bumping'' white incumbents
since the '"Freedom Now'" theory is not based on
an existing job vacancy. '

"Rightful Place' theory

This concept forbids the future awarding of
vacant jobs on the basis of a seniority system
that "locks in" prior racial discrimination;
that is, it perpetrates the effects of past
(before Title VII) discrimination.

In short, incumbent white employees would not
be 'bumped' out of their positions by black
workers with more plant seniority; rather,
plant seniority (i.e. hire-in date or employ-
ment seniority) would be asserted by black
employees when new openings or a vacancy
occurred in previously all white departments.
If a black employee thus transferred he loses
none of his employment service credits.

"Status Quo' theory

This is based on a literal reading of Title VII
legislative history; i.e., Title VII is
prospective, not retrospective. An employer
satisfies Title VII merely by ending existing
discrimination. In short, this approach does
not undo the effects of past discrimination.
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The Court rejected the 'freedom now' and ''status quo' theories
and opted for the ''rightful place" theory (a middle ground
position) as a solution in accord with the purpose and history
of the legislation. The decision directed that workers in the
black progression lines be allowed to carry over their
seniority upon transfer to previously all white progression
lines. (The court did not order abandonment of progression
lines). Then the Appellate Court made an observation that has
had great effect in subsequent seniority cases, including
layoff cases:

It is one thing for legislation to require the

creation of fictional seniority for newly hired
Negroes, and quite another thing for it to require

that time actually worked in Negro jobs be given

equal status with time worked in white jobs. To
begin with, requiring employers to correct their
pre-Act discrimination by creating fictional
seniority for new Negro employees would not
necessarily aid the actual victims of the previous
discrimination. There would be no guarantee that
the new employees had actually suffered exclusion
at the hands of the employer in the past, or, if
they had, there would be no way of knowing whether,
after being hired, they would have continued to
work for the same employer. In other words,
creating fictional employment time for newly-hired
Negroes would comprise preferential treatment
rather than remedial treatment. The clear thrust
of the Senate debate is directed against such
preferential treatment on the basis of race.

(Papermakers, Local 189, v. United States,
416 F. 2d 980 (CA 5), 1969)
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Layoff Cases

Three cases have dealt with layoffs under negotiated seniority
provisions. To date, the appellate courts have upheld the

seniority provisions.

a. Waters v. Wisconsin Steel Works

This was the first appellate court decision on the
issue of layoffs based on a plantwide seniority

systen.

The U.S. Court of Appeals, 7th Circuit, sustained
the seniority system, referring to the Fifth

Circuit's decision in the Papermakers' case:

"Title VII mandates that workers of every race
be treated equally according to their earned
seniority. It does not require as the Fifth
Circuit said, that a worker be granted fic-
tional seniority or special privileges because
of his race."

The Court then made a distinction between an employ-
ment seniority (plantwide) system and a job/department

seniority system:

An employment seniority system is properly
distinguished from job or department seniority
systems for purposes of Title VII. Under the
latter, continuing restrictions on transfer and
promotion create unearned or artificial expecta-
tions of preference in favor of white workers
when compared with black incumbents having an
equal or greater length of service. Under the
employment seniority system there is equal
recognition of employment seniority which pre-
serves only the earned expectations of long-service
employees.
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The Court concluded that:

Title VII speaks only to the future. Its
backward gaze is found only on a present practice
which may perpetuate past discrimination. An
employment seniority system embodying the ''last
hired, first fired" principle does not of it-
self perpetuate past discrimination. To hold
otherwise would be tantamount to shackling
white employees with a burden of a past
discrimination created not by them but by their
employer. Title VII was not designed to nurture
such reverse discriminatory preferences. . . .

(502 F. 24 1309, (CA 7), 1974)

Watkins v. Steelworkers, Local 2369, and Continental
Can Co.

The EEOC position was upheld at the federal district
court level, but was overturned by the Appellate

Court, 5th Circuit.

The question before the federal district court: does
layoff based on '"last hired, first fired'" perpetuate

yesteryear's exclusion of minority workers?

This was the question to be answered in this factual
context: There was a major cutback in the operation
of a southern Louisiana can factory. During World
War II the plant had hired two blacks, but had
hired no other blacks until 1965 (the year Title VII
went into effect). Minority hiring picked up in the
period 1969 through 1971 resulting in S0 blacks

among 400 employees on the payroll in 1971.
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Then there was an economic downturn, causing heavy

layoffs -- including employees hired in 1951.

Result: except for the two blacks hired during

Jorld War II, the workforce was all white.

The district judge rejected the seniority system,

even though it was plantwide, stating:

. ..employment preference cannot be allocated
on the basis of length of service or
seniority where blacks were, by virtue of
prior discrimination, prevented from
accumulating relevant seniority."

(369 F. Supp. 1221 (E.D. La.), 1974)

The court granted a remedy that did not limit relief
to those black employees who might have been hired
earlier but for the employer's past hiring discrimina-
tion. The court granted a.remedy which benefited
black employees regardless of whether they were

discriminated against by the layoff.

The district court judge ordered that a sufficient
number of laid off black workers be recalled with
back pay in order to achieve the ratio of black-white
employment as it existed in 1971. The court also
said that future layoffs should preserve the ratio.
This would have meant that, assuming sufficient work

to justify a recall, eight white employees would be
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denied recall because of the reinstatement of the
black workers. The eight white workers all had 1951
seniority dates. The age of the blacks who would
have been reinstated ranged from more than two years
of age to seven years of age at the time the whites

who would be denied recall were first hired.

In essence, the lower court upheld the EEOC posi-
tion that even a plantwide seniority system that
carries forward past history of discrimination is
not bona fide and thus does not come under the

exemption of Section 703(h) of Title VII.

The case was appealed to the Fifth Circuit. The
appellate court panel, in a unanimous decision,
overturned the lower court and sustained the plantwide

seniority provisions of the contract.

Judge Paul Roney, speaking for the panel, stated:

Age, not race, is the principal reason the
plaintiffs in this case did not have sufficient
seniority to withstand layoff. All but one were
under the age of legal employment when the
Company commenced equal hiring. No plaintiff
has alleged that he applied for employment with
the Company prior to 1965 and was rejected for
discriminatory reasons or that he would have
applied for employment but for the discriminatory
hiring practices of the Company. During the
working lifetime of these plaintiffs, there has
been no history of discrimination, and none of
them has suffered individual discrimination at
the hands of the Company.
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...The result which plaintiffs seek...is not that
personal remedial relief available under
Title VII, but rather a preferential treatment
on the basis of race which Congress specifically
prohibited in Section 703(i)....

Jersey Central Power § Light Co. v. IBEW Locals 327,
et al.

This, the third of the layoff cases, contained an
element that was absent in the other two layoff
cases: the company, Jersey Central Power, and seven
locals of the International Brotherhood of Electrical
Workers, entered into a conciliation agreement with
the Equal Employment Opportunity Commission. The
agreement was a result of an EEOC investigation in
which the Commission found reasonable cause to be-
lieve the company discriminated against minority
group persons and females with respect to hiring and

job assignments.

The agreement, signed in January 1974, was to be
effective from December 3, 1973 through December 3,
1977. It provided that the company would use its
"best efforts' during this five-year period to
increase the proportion of females and minority
group members in the company's workforce to equal
the proportion of these groups in the labor
market. EEOC had tried to negotiate a seniority
system in the conciliation agreement, but was

unsuccessful.
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In about mid-1974, economic conditions required a
substantial employee cutback. The company sought
court determination as to whether the contract or
conéiliation agreement would govern the layoff

procedure.

The U.S. District Court of New Jersey issued an
order which barred white male employees from bumping
less senior minority and female employees if the
percentages of women and minorities in the company's
workforce fell 15 percent below the goal of the

affirmative action program.

The IBEW locals appealed, arguing that preferential

layoff rights constituted reverse discrimination.

Following the district court's decree, the company
continued to layoff employees in line with the

court's decree until the U.S. Court of Appeals,

Third Circuit, granted a motion to stay the lower

court's order. The company then followed the con-

tract by laying off employees solely by reverse

order of seniority.

The appeals court reversed the order of the lower court,
stating that the union contract did not conflict with

the conciliation agreement which did not contain a procedure

for layoffs:

As such the conciliation agreement sought an
increase in the proportion of female and
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ninority group workers by "hires" and not by
"fires." It is highly significant to us that
the conciliation agreement contains no overall
layoff procedure or seniority system. Moreover,
the express terms of the conciliation agreement
do not attempt to affect,nor can we interpret
then to affect, the layoff provisions of the
collective bargaining agreement.
The court rejected the EEOC position that the
company's affirmative action commitment under the
conciliation agreement was an implicit modification
of the seniority provisions of the contract. The
Commission also argued that the objectives of the
conciliation agreement would be thwarted if the
seniority provisions of the contract prevailed.
(9 FEP Cases 117 (CA 3) 1975)

""Constructive" (Retroactive) Seniority Awaiting Supreme
Court Decision

Oral argument has been heard by the Supreme Court in a case
not involving layoffs, but that issue is lurking in the

shadows.

The Franks v. Bowman Transportation Co. case arose when an

employee of Bowman alleged that the company had violated
Title VII and the Civil Rights Act of 1866 by engaging in

various practices of race discrimination.

A federal district court found that the company had dis-
criminatorily rejected black job applicants for over-the-road

(OTR) drivers and ordered they be invited to recapply for jobs.
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However, the lower court refused to order that those who might
eventually be hired be granted seniority from the date they

would have been hired, but for discrimination.

The U.S. Court of Appeals Fifth Circuit upheld the lower court,
stating that Title VII barred the awarding of '"constructive
seniority'" as a remedy for discrimination. The Appellate

Court, however, did award back pay to those who were hired.

Organized Labor Supports Retroactive Seniority

The United Steelworkers of America, the collective bargaining
agent at Bowman and a respondent in the case, and the
National AFL-CIO filed a brief with the Supreme Court, taking

the position that identifiable victims of discrimination are

entitled to retroactive seniority to make them whole. This

remedy, they argue, is not preferential treatment.

The brief states that retroactive seniority would give '"a
proven victim of discrimination his 'rightful place': the
place in the seniority system which he would be occupying

but for the prior discrimination against him."

The union brief notes that seniority is used as a measure of
fringe-benefit entitlement, protection in layoffs, promotional
opportunities, and other competitive purposes, and then
states:

The only way a discriminatee can be made whole is to

give him the seniority date he would have had but for
the refusal to hire him. That "rightful place' remedy
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not only effectuates Congress' desire that discriminatees
be made whole, it also preserves the integrity of seniority
systems. Unions and employees have favored seniority as
the determinant of employee competition because it
furnishes an objective and equitable basis for allocating
employment opportunities. But the system remains equitable
only if all employees are given their proper seniority
measure. Equity does not exist if some employees have

had their seniority artificially reduced by the employer's
discriminatory behavior. Reflecting this reality, the
"rightful place" remedy has long been deemed an implicit
part of collectively bargained seniority. When employees
are discharged in violation of contract, unions invariably
demand that they be reinstated without interruption of
seniority, and arbitrators invariably grant that remedy.

In sum, the "rightful place" remedy has always been
recognized as an integral component of an equitable
seniority system. It must be awarded if employees are

to be made whole for the discrimination they have suffered.
It is in no sense "preferential." It is, accordingly,
wholly consistent with the congressional objectives em-
bodied in Title VII.

Company Position

Bowman Transportation Co. agrees with both the black plaintiffs

and the union position that a court may order 'constructive'

seniority as a remedy, but a refusal to do so is mot an abuse

of a court's discretion.



TAB B

FEDERAL LEGAL SOURCES PROHIBITING EMPLOYMENT DISCRIMINATION
-- A SUMMARY --

(Texts of federal constitutional provisions and laws are
contained at the end of this section, unless otherwise noted)

U.S. CONSTITUTION

Amendment V

The TFifth Amendment prohibits the federal government from
engaging in discriminatory actions or policies. It provides,
among other things, that 'no person shall ... be deprived

of life, liberty, or property, without due process of law."
(emphasis added).

(Proposed September 25, 1789; ratified December 15, 1791).

Amendment XIV

The Fourteenth Amendment prohibits any state and local

government from depriving any person of life, liberty, or
property without due process of law. This amendment applies
the restrictions contained in the Fifth Amendment involving
federal action to state and local government action. The
Fourteenth Amendment also provides that no person shall be
denied equal protection under the law. The Equal Protection

Clause does not appear in the Fifth Amendment.

The Fourteenth Amendment was the basis for the enactment of
the Civil Rights Act of 1871 -- Section 1983.

(Proposed June 13, 1866; ratified July 9, 1868)
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FEDERAL LAWS (in chronological order)

THE CIVIL RIGHTS ACT OF 1866 -- Section 1981

This measure was enacted to enforce the Thirteenth Amendment
prohibiting slavery. Section 1981 provides that "all persons
within the jurisdiction of the United States shall have the
same right ... to make and enforce contracts, ... and to the
full and equal benefit of all laws as is enjoyed by white
citizens." (emphasis added) This right to contract sub-
sequently has been interpreted to mean the right freely to
contract for employment. The 1966 law has been applied

in private sector cases dealing with racial discrimination.

Section 1981 is found under Title 42 of the U.S. Code.

THE CIVIL RIGHTS ACT OF 1871 -- Section 1983

This mecasure was enacted to enforce the Fourteenth Amendment.

It prohibits any person officially acting in behalf of a state
or local government agency (i.e., acting under 'color of state
law") from depriving any citizen or other person "of any rights,
privileges, or immunities secured by the Constitution and laws."

Those violating this Act are liable to prosecution by the injured

party.

Section 1983 is found under Title 42 of the U.S. Code.
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THE EQUAL PAY ACT OF 1963

This Act prohibits wage discrimination based on sex. It supports
the doctrine of equal pay for equal work. The Act covers employees
in both the public and the private sector, and is administered by
the Wage and Hour Division of the Department of Labor. This law
was enacted in 1963 as an amendment to the Fair Labor Standards

Act of 1938.

(For full text of the law and further discussion, see Tab C )

THE CIVIL RIGHTS ACT OF 1964

Title VI: Nondiscrimination in Federally Assisted Programs

This title precludes ''discrimination under any program or activity
receiving federal financial assistance.'" llowever, there are no
provisions under this title which authorize cutting off of aid

in respect of employment practices except when a primary objective

of federal assistance is to provide employment (e.g., public works

programs) .

Title VI deals with more than employment discrimination. In general,

the title prohibits discrimination against the beneficiaries of

federal assistance programs. Thus, if a hospital receives federal
assistance aimed at better care for patients (the beneficiaries),
then the hospital may not discriminate in its care and treatment of
patients. Similarly, if a program receives federal assistance, the
aim being to benefit those employed by expanding job opportunity,
then that program may not be discriminatory in its employment

practices.



Title VI contains no languagc that adds to or subtracts from the
President's authority to issue executive orders banning discrimin-
ation. Existing cxecutive orders pertaining to antidiscrimination

remain in force.

Sanctions for noncompliance consist of termination of funds. If

a recipient of federal assistance 'by way of grant, loan or con-

tract other than a contract of insurance of guaranty' indulges in
discriminatory employment practices, those funds may be halted or
denied. ''Recipient'" of aid refers not to the beneficiary, but to
"the person or entity to whom a federal grant or loan is made, or
to whom a federal assistance contract flows'" (generally state and

local agencies, but also private persons or organizations).

The administrative agencies empowered to extend financial assist-
ance are responsible for the enforcement of the antidiscrimination
provisions of this title. The emphasis is on seeking compliance
by voluntary means before taking more severe (cut-off) procedures.

Any actions taken by an agency arc subject to judicial review.

An important provision of this title which relates to sanctions
against antidiscrimination violators is the '"Pinpoint Proviso"
(Section 602). Title VI is designed to limit any termination of

fedcral assistance to the particular offenders in the particular

area where the unlawful discrimination occurs. The '"Pinpoint
Proviso'" explicitly limits the cut-off action to the.particular
political entity or other recipient involved in discriminatory

benefits.
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For instance, federal grants arc made to "impacted arca schools"
-- those with large numbers of children of federal employces or
members of the Armed Forces. If one school district were found to
be in violation of prohibited employment practices, the other im-
pacted districts in the state would not be threatened with term-

inaticn of funds.

The cut-off procedure contains the following steps:

If a recipient has been found in violation of antidiscrimination
guidelines, and the situation has not been corrected by voluntary
means, the jurisdictional agency may not immediately cut off fed-
eral aid. The agency must first file a written report outlining
the circumstances of the violation and the grounds for the halting
of funds with those congressional committees having legislative
jurisdiction over the program involved. The cut-off of funding
may not actually occur until 30 days after the filing of that
report. The interim period gives lawmakers time to review the
agency's findings. If there is disagreement with those findings,
Congress may pass a law to prohibit termination of funds. Its
primary purpose is to give concerned Congressmen an opportunity to
voice protest over the termination of funding. Judicial review

is permitted in all situations involving termination of funds.

Title VII -- as amended by the Equal Employment Opportunity Act

of 1972

This title prohibits all forms of employment discrimination on
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the basis of race, color, religion, sex, or national origin. This
prohibition covers both public and private sector employers, employment
agencies, labor unions, and joint labor-management apprenticeship
committees. It also makes it unlawful to discriminate against an

individual because he/she files a Title VII complaint.

Title VII is administered by an independent agency, the EQUAL

EMPLOYMENT OPPORTUNITY COMMISSION  (EEOC).

Title VII became effective on July 2, 1965.

(For full text of the law and further discussion, see Tab D )

AGE DISCRIMINATION IN EMPLOYMENT ACT OF 1967

This act prohibits employment discrimination based on age. The
law applies to both public and private sector employers, employment
agencies, and labor unions. The protected age groups under the act

are persons 40 through 64 years of age.

The act is administered by the Wage and Hour Division of the

Department of Labor.
The Age Discrimination in Employment Act became effective June 12,

1968.

(For full text of the law and further discussion, see Tab F )



B-7

THE CIVIL RIGHTS ACT OF 1968

Title I: "Interference with Federally Protected Activities'

This law provides criminal penalties for interference with an in-
dividual's employment rights,among others,because of race, color,
religion or national origin. The prescribed penalties include

fines and jail sentences. The act does not preclude or supersede

possible prosecution under existing state or federal law.

The Act is administered by the individual agencies with appropri-
ate jurisdiction. Any actions taken are subject to judicial

review.
The Act became effective on April 11, 1968.

INTERGOVERNMENTAL PERSONNEL ACT OF 1970 (IPA)

The Act, administered by the U.S. Civil Service Commission (€SC),
was designed to improve the federal system by strengthening the

personnel resources of state and local governments. To achieve

this goal, the IPA provides for intergovernmental cooperation in
the administration of grant-in-aid programs; grants for improve-
ment in state and local personnel administration; federal assis-
tance in training state and local employees; grants to state and

local governments for training their employees, etc.

In order to qualify for such federal financial and technical

assistance, the IPA requires that state and local governments



comply with the merit principles set forth in the act. One

of the merit principles is the fair treatment principle, which

requires

assuring fair treatment of applicants and employees in

all aspects of personnel administration without regard

to political affiliation, race, color, national origin,

sex, or religious creed and with proper regard for their

privacy and constitutional rights as citizens....42 U.S. Code,
Additionally, the CSC is charged by the IPA with the administration
of the Federal Merit System Standards, requiring that state emp-
loyers administering certain federally aided programs be selected,

promoted, and compensated according to a federally approved state-

administered merit system.

These standards bar discrimination on the basis of race, national
origin, color, sex, and age in more than 30 federally funded pro-
grams. In California, 18 counties and about 30 cities are covered
under the standards, many of which receive federal funds for health,
welfare, or civil defense programs. (Figures contained in Calif.

FEPC pamphlet, "Affirmative Action Guidelines', Nov. 1974)

The standards require affirmative action to assure equal employ-
ment opportunity and appeal rights for persons alleging discrimin-
ation. Decisions are binding on the state and affected local
jurisdictions.

(Section 70.4 of Rules and Regulations)
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The Bureau of Intergovernmental Personnel Programs (BIPP) was
established to discharge the Civil Service Commission's responsi-

bilities under the IPA.

PUBLIC HEALTH SERVICES ACT OF 1943 - AS AMENDED IN 1971

This act prohibits federal funding or financial aid to any health
or medical school or health-training facility unless the Depart-
ment of Health, Education and Welfare receives satisfactory assur-
ances that the facility will not or is not discriminating on the

basis of sex in the employment of individuals or the admission of

individuals to training programs.

Additionally, the act prohibits the providing of grants, loan
guarantees or interest subsidies to, or for the benefit of, any
school of nursing unless the applications for aid contain satis-
factory assurances that the school will not discriminate on the
basis of sex in the admission of individuals to its training pro-
grams. This constraint also applies to the granting of federal

contracts.

The act is administered by agencies of the Department of Health,
Education and Welfare (HEW). Agency actions are subject to judicial

review.

Vietnam Era Veterans Act -- 1972

This act requires that special emphasis be given to the employment

of qualified disabled veterans and veterans of the Vietnam Era
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by those receiving federal funding or operating under federal

contracts, or any subcontractor of a prime contractor.

Each contractor must list all employment openings with the
appropriate local employment service office; and each such
local office shall give veterans priority in referral for

employment.

This act is administered by the Veterans Employment Service of

the Department of Labor.

(This act was amended by the Vietnam Era Veterans' Readjustment

Act of 1974)

TITLE IX OF THE EDUCATION AMENDMENTS OF 1972 (HIGHER EDUCATION ACT)

This act prohibits sex discrimination in three areas in all federally
funded education programs: employment, admissions, and treatment

of students. The provisions are applicable to all schools (pre-
school through universities) receiving federal aid. All employees

both full and part-time are covered.

Congress exempts military schools and religious schools where

Title IX conflicts with the religious tenets of the school.

The act is administered by the Department of Health, Education

and Welfare.
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THE STATE AND LOCAL FISCAL ASSISTANCE ACT OF 1972 MORE COMMONLY

KNOWN AS GENERAL REVENUE SHARING ACT (Title I provides for

revenue sharing).

This law provides that "No person in the United States shall

on the grounds of race, color, national origin, or sex be excluded
from participation in, be denied the benefits of, or be subjected
to discrimination under any program or activity funded in whole

or in part with revenue sharing funds."

Inasmuch as discrimination is prohibited in any program or activity
funded in whole or in part with revenue sharing funds, the Office
of Revenue Sharing, U.S. Treasury Dept., is given broad jurisdic-

tion in the application of antidiscrimination standards.
(For full text of Title Iand further discussion see Tab G )

REHABILITATION ACT OF 1973 (Section 503)

The primary provision of this act is that, '"No otherwise qualified
handicapped individual in the U.S.... shall, solely by reason of
his handicap, be excluded from the participation in, be denied the
benefits of, or be subjected to discrimination under any program

or activity receiving Federal financial assistance."

More specifically the act sets forth that, "any contract in excess
of $2500 entered into by any Federal department or agency for the

procurement of personal property and nonpersonal services (including
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construction) for the United States shall contain a provision
requiring that in employiﬁg persons to carry out such a con-

tract the party contracting with the government shall take
affirmative action to employ and advahce in employment qualified
handicapped individuals." It further provides that this require-
ment shall also "apply to any subcontract in excess of $2500 enter-

ed into by a prime contractor in carrying out any contract.'

The Rehabilitation Act is enforced by the Office of Federal
Contract Compliance, U.S. Department of Labor. (See Appendix to

this Section for fact-sheet '"Who Are the Handicapped?" )

THE VIETNAM ERA VETERANS' READJUSTMENT ACT OF 1974

This law requires all federal government contractors with con-
tracts over $10,000 to take affirmative action to employ and
promote qualified disabled veterans and veterans of the Vietnam
Era. The act strengthens and clarifies the Vietnam Era Veterans
Act of 1972. Affirmative action is required of (1) government
contractors and (2) of the federal government itself. (Title IV,

Sections 402 § 403)

Provisions of the law apply to:
Veterans with a disability compensation of 30 percent or more.
Vetcrans discharged for disability incurred in the line of duty.
Vietnam era veterans who were not disabled but were discharged
within 4 years of their application for employment. The Viet-

nam Era officially ended May 7, 1975.
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The proposed regulations provide that any employer with a
federal contract or subcontract of at least $50,000 and 50 or
more employees must have a written affirmative action program

for each establishment.

Proposed rules require, for example, active recruitment; review
of the employment records of covered veterans to discover
promotable veterans who may have beén overlooked for upgrading;
reasonable accommodations to the physical and mental disabilities

of covered veterans.

Proposed regulations would also prohibit the establishment of

compensation schemes which reduce veterans' pay because of a
pension or disability compensation, and call for written

standards where the job requires probing of the veterans' physical
condition. Enforcement is based on a complaint-oriented pro-
cedure: complaints should be filed with Veterans' Employment
Service, U.S. Department of Labor; complaint investigation is
handled by the Department's Employment Standards Administration
(ESA); affirmative action programs are monitored by the OFCC and

ESA.
This law was passed over Presidential veto, December 3, 1974.

EXECUTIVE ORDERS

Executive Order 11141

Executive Order 11141 was issued by President Johnson on February

13, 1964. The Order prohibits contractors and subcontractors
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engaged in the performance of Federal contracts from discrim-
inating against persons because of their age '"except upon the
basis of a bona fide occupational qualification, retirement plan,
or statutory requirement,' in connection with employment advance-
ment, or discharge of employees, or in regard to the terms or
conditions of their employment. Additionally, it is prohibited
to specify in advertisements or solicitations a maximum age

limit unless that limit is based on a bona fide occupational

qualification, retirement plan, or statutory requirement.

The Order is administered and enforced by individual compliance

agencies with appropriate jurisdiction.

Executive Order 11246 (as amended by EO 11375)

Executive Order 11246 was issued by President Johnson on September
24, 1965. As amended, the order prohibits discrimination by non-
exempt government contractors and subcontractors on the grounds

of race, color, religion, sex, or national origin.

Any contractor or subcontractor with a contract from the federal
government of $10,000 or more must abide by the provisions of
the required Cqual Opportunity Clause. Additionally, any non-

construction contractor or subcontractor with 50 or more employees

and a contract of $50,000 or more, must undertake a written
affirmative action program subject to annual reporting. However,

a nonexempt contractor with a contract of less than a $50,000
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must also have proof of affirmative action when requested by
a compliance agency to show evidence of an affirmative action
plan or program (compliance review). This order gave rise to
the concept of affirmative action in meeting the public-policy

goal of equal employment opportunity.

The prohibitions against discrimination apply to the following
areas: hiring; upgrading and promotion; apprenticeship programs;
testing procedures; wages and fringe benefits; company sponsored
training programs; education; tuition assistance; transfers;
layoffs and seniority practices; and other related conditions

of employment.

Although not specifically covered by the Order, unions are affect-
ed by EO 11246, as amended. The section under Tab H ,
"Affirmative Action: Its Meaning and Application," covers this

point in more detail.

Executive Order 11246 established the Office of Federal Contract
Compliance (OFCC) within the Department of Labor to administer
and enforce the Order. Enforcement is a cooperative effort
between the OFCC and the compliance agencies and departments
within the federal government. The compliance agency to which
responsibility for enforcement is delegated in a given situation
is not necessarily the agency which awarded the contract. Com-
pliance agencies include: Department of Defense, NASA, Department

of the Interior, Department of Commerce, Veterans Administration,
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Atomic Energy Commission, Department of Agriculture, Department
of Transportation, General Services Administration, AID, HEW,
Treasury Department, Postal Service, Department of Justice, EPA,

HUD, Small Business Administration, and Tennessee Valley Authority.

Under EO 11246 there is a choice of government enforcement agency
sanctions: (1) may make public, through publication, the names of
noncomplying contractors or unions; (2) may cancel the contract
of a noncomplying employer; (3) may recommend suits by the Justice
Department to compel compliance; (4) may recommend that action be
taken by the Justice Department or EEOC under Title VII (of the
Civil Rights Act of 1964, as amended) empowering the EEOC

to file suit in federal district court; or (5) may "black-

list" (debar) a noncomplying employer from receiving future
government contracts until that employer shows a willingness to
comply with the law. Usually, however, compliance is sought on

a voluntary basis; contract cancellation or debarment from future
contracts is sought only as a last resort.

(For further detail, see Affirmative Action under Tab _H)

EXECUTIVE ORDER 11478

EO 11478 was issued by President Nixon on August 8, 1969. It
provides for equal employment opportunity and affirmative action
on the part of all federal government agencies as employers.

EO 11478 specifically prohibits discriminatory practices in fed-
eral government employment, on the basis of race, color, religion,

sex or national origin. Executive Order 11478 is administered and

enforced by the U.S. Civil Service Commission.
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CALIFORNIA LEGAL SOURCES

CALTIFORNTA CONSTITUTION

The due process clause of the State Constitution (Article I, Sec. 7)
is equivélent to the Fifth and Fourteenth Amendments in the U.S.
Constitution. Section 7(a) provides that, '"a person may not be
deprived of life, liberty, or property without due process of law

or denied equal protection of the laws."

The California State Constitution also includes a clause which
specifically prohibits discrimination relating to employment.

Article I, Section 8 provides that, "A person may not be disqualified
from entering or pursuing a business, profession, vocation, or
employment because of sex, race, creed, color or national or ethnic

origin."

CALIFORNIA LAWS

Fair Employment Practice Act--originally enacted as Part 4.5 of

the State Labor Code in 1959; subsequently amended to its present

form.

The law prohibits all forms of employment discrimination based on
race, religious creed, color, national origin, ancestry, physical
handicap, medical condition, age or sex. Medical condition pertaining

to cancer victims was recently included as a prohibited basis of

discrimination by Assembly Bill 1194.
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The FEP Act covers any employment agency procuring employees or
opportunities to work for compensation; any labor organization
which exists for the purpose of collective bargaining or dealing
with employers concerning grievances, terms or conditions of
employment, of mutual aid or protection; and any employer reg-
ularly employing five or more persons (including any person act-
ing as an agent of an employer; the state or any political or

civil subdivision and cities).

Exempted are social clubs, fraternal, charitable, educational, or
religious associations and corporations not organized for private

profit.

The FEP Act created the Division of Fair Employment Practices and
the Fair Employment Practices Commission. While the Commission is
the policy-making authority, the law is unclear in setting forth

the respective responsibilities of the two.

(For further discussion and full text of the Act see Tab E.)

Discrimination: Apprenticeship Programs

Discrimination prohibitions related to apprenticeship programs

are found in Section 3095 of the Labor Code. This section, enacted
in 1959, prohibits discrimination in any recruitment or apprentice-
ship program based on race, religion, creed, color, national origin,

ancestry, or sex. It also provides for criminal penalties to be
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levied against violators (misdemeanor punishable by not more than

$1000, or (six months in jail, or both).

Section 3095 also prohibits the establishment of a maximum age

for apprentices of less than 31 years of age at time of entry (npt
applicable to any apprenticeship program established as a result
of a collective bargaining agreement entered into prior to the
operative date of this section). This is not viewed as a viola-

tion of the age discrimination prohibitions of the FEP Act.

The Division of Apprenticeship Standards is vested with the power
to obtain court injunctions against violators of the apprenticeship

laws. (Sec. 3084.5).

Section 3096 of the Labor Code outlines the complaint procedure
and its administration by the State Fair Employment Practice Commission

with investigative support from the Division of Apprenticeship Standards.

Discrimination: Public Works

Discrimination because of race, color, national origin or ancestry,

or religion is prohibited in the employment of persons on public works.
Public works contractors violating this enactment are subject to
penalties for each day the violation continues. (Sec. 1735).

Note: Age and sex are not listed as prohibited bases for discrimina-

tion.

A related section (1777.6) prohibits an employer from refusing to

accept any otherwise qualified employee as an indentured apprentice
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on any public works, solely on the basis of race, religious
creed, color, national origin, ancestry, or sex (age not

included).

EQUAL PAY ACT --(Chap. 1, Part 4, Sec. 1197.5 of the California

Labor Code as amended).

This law which became effective November 13, 1968, is the equivalent
at the state level of the federal Equal Pay Act. However, it covers

only employees in the private sector.

Section 1197.5 states:

'"No employer shall pay any individual in his employ at wage
rates less than the rates paid to employees of the opposite
sex in the same establishment for the same quantity and
quality of the same classification of work; provided that
nothing herein shall prohibit a variation of rates of pay
for male and female employees engaged in the same classifi-
cation of work based upon a difference in seniority, length
of service, ability, skill, difference in duties or services
performed...difference in the shift or time of day worked,
hours of work, or restrictions or prohibitions on 1lift or
moving objects in excess of specified weight or other
reasonable differentiation, factor or factors other than
sex, when exercised in good faith."

Employers who violate the above section are liable to the affected
employee for the amount of wages lost by the empioyee due to thé

violation,

All employers of male and female workers are required by this Act
to keep full records of the wages, job classifications, and other

terms and conditions of employment of their workers.

The provisions of this Act are administered and enforced by the
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Division of Labor Standards Enforcement of the Department of
Industrial Relations. This Division is authorized to receive
complaints brought by any person or persons who feel they have
been the victim of discriminatory practices. The Division is
further authorized by this Act to investigate such complaints and,
where warranted, take remedial action. Where a violation exists,
""it may supervise the payment of any sums found to be due and
unpaid to women employers.'" Additionally, when a violation is
not rectified by voluntary means, the Division of Labor Standards
Enforcement may "commence and prosecute a civil action to recover

unpaid wages" against the violator on behalf of the employee.

This Act provides criminal penalties for violation of its discrim-
ination prohibitions. Violation is deemed a misdemeanor punishable
by a fine of not less than $50 or by imprisonment for 30 days,

or both. (Section 1199).
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U.S. CONSTITUTION

AMENDMENT V
Criminal Proceedings and Condemnation of Property

[Szorion 1.] No person shall be held to answer for a eapital, or
otherwise infamous crime, unless on a presentment or indictment of a
grand jury, except in cases arising in the land or naval forces, or in the
militia, when in actual service in time of war or public danger; nor
shall any person be subject for the same offense to be twice put in
jeopardy of life or limb; nor shall be compelled in any criminal case
to be a witness against himself, nor be deprived of life, liberty, or
property, without due process of law; nor shall private property be
taken for public use, without just compensation.

Proposed Beptember 26, 1780 ; ratified December 15, 1791.

AMENDMENT XIV

Citizenship, Representation, and Payment

of Public Debt
Citizenship

Szorion 1. All persons born or naturalized in the United States,
and subject to the jurisdiction thereof, are citizens of the United States
and of the State wherein they reside. No State shall make or enforce any
law which shall abridge the privileges or immunities of citizens of the
United States; nor shall any State deprive any person of life, liberty, or
property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.

Proposed June 13, 1886; ratified July 8, 1888; certified July 28, 153s.



CIVIL RIGHTS ACTS OF 1866 and 1871

Civil Rights Act of 1866

was enacted to enforce the 13th
Amendment. Section 1981 (under
Title 42 of the U.S. Code) was
enacted as part of the 1866 law:

Section 1981. Equal Rights
All persons within the juris-
diction of the United States
shall have the same right in
every State and Territory to
make and enforce contracts, to
sue, be parties, give evidence,
and to the full and equal bene-
fit of all laws and proceedings
for the security of persons and
property as is enjoyed by white
citizens, and shall be subject
to like punishment, pains,
penalties, taxes, licenses,
and exactions of every kind,
and to no other.

(The 13th Amendment, 1865,
reads:

Sec. 1. Neither slavery nor
involuntary servitude, except
as a punishment for crime
whereof the party shall have
been duly convicted, shall
exist within the United States,
or any place subject to their
Jurisdiction.

Sec. 2. Congress shall have
power to enforce this article
by appropriate legislation.)

Civil Rights Act of 1871

was enacted to enforce the 1lkth
Amendment. Section 1983 (under
Title 42 of the U.S. Code) was
enacted as part of the 1871 law:

Section 1983. Civil Action:
Deprivation of Rights

Every person who, under color
of any statute, ordinance,
regulation, custom or usage, of
any State or Territory, subjects,
or causes to be subjected, any
citizen of the United States or
other person within the Jjuris-
diction thereof to the depriva-
tion of any rights, privileges,
or immunities secured by the
Constitution and laws, shall be
liable to the party injured in
an action at law, suit in equity,
or other proper proceeding for
redress.




TITLE VI OF CIVIL RIGHTS ACT OF 1964

TITLE VI—-NONDISCRIMINATION IN FEDERALLY
ASSISTED PROGRAMS

Skc. 601. No person in the United States shall, on the ground of
race, color, or national origin, be excluded from participation in, he
denied the benefits of, or be subjected to discrimination under any
program or activity receiving Federal financial assistance.

Src. 602. Each Federal department and agency which is empowered
to extend Federal financial assistance to any program or activity, by
way of grant, loan, or contract other than a contract of insurance
or guaranty, is authorized and directed to effectuate the provisions of
section 601 with respect to such program or activity by issuing rules,

regulations, or orders of general applicability which shall be consistent
with achievement of the objectives of the statute authorizing the
financial assistance in connection with which the action is taken.
No such rule, regulation, or order shall become effective unless and
until approved by the President. Compliance with any requirement
adopted pursuant to this section may be effected (1) by the termina-
tion of or refusal to grant or to continue assistance under such program
or activity to any recipient as to whom there has been an express find-
ing on the record, after opportunity for hearing, of a failure to comply
with such requirement, but such termination or refusal shall be limited
to the particular political entity, or part thereof, or other recipient
as to whom such a finding has been made and, shall be limited 1n its
effect to the particular program, or part thereof, in which such non-
compliance has been so found, or (2) by any other means authorized
by law: Provided, however, That no such action shall be taken until
the department or agency concerned has advised the appropriate person
or persons of the failure to comply with the requirement and has
determined that compliance cannot be secured by voluntary mneans.
In the case of any action terminating, or refusing to grant or continue
assistance because of failure to comply with a requirement impose(f
pursuant to this section, the head of t}:e Federal department or agency
shall file with the comumittees of the House and Senate having legis-
lative jurisdiction over the program or activity involved a full written
report of the circumstances and the grounds for such action. No such
action shall become effective until thirty days have elapsed after the
filing of such report.

Skc. 603. Any department or agency action taken pursuant to sec-
tion 602 shall be sugject to such judicial review as may otherwise be
provided by law for similar action taken by such department or
agency on other grounds. In the case of action, not otherwise subject
to judicial review, terminating or refusing to grant or to continue
financial assistance apon a finding of fatlure to comply with any
requirement. imposed puvsuant. to section 602, any })erson aggrieved
(including any State or political subdivision thereof and any agency
of either) may obtain judicial review of such action in accordance
with section 10 of the Administrative Procedure Act, and such action
shall not be deemed committed .0 unreviewable agency discretion
within the meaning of that section.

Sec. 604. Nothing contained in this title shall be construed to
authorize action unger this title by any department or agency with
respect to any employ.aent practice of any employer, employment
agency, or labor organization except where a primary objective of the
Federal financial assistance is 1o provide employment.

Skc. 605. Nothing in this title shall add to or detract from any exist-
ing authority with respect to any program or activity under which
Federal financial assistance is extended Ly way of a contract of insur-
ance or guaranty.



CIVIL RIGHTS ACT OF 1968

Public Law 90-284
90th Congress, H, R, 2516
April 11, 1968

an Act

To prescribe penalties for certain acts of violence or intimidation, and for other
. purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

TITLE I—INTERFERENCE WITH FEDERALLY
PROTECTED ACTIVITIES

Skc. 101. (a) That chapter 13, civil rights, title 18, United States
Code, is amended by inserting immediate’y at the end thereof the fol-
lowing new section, to read as follows:

“§ 245. Federally protected activities 4

“(a) (1) Nothing in this section shall be ccastrued as indicating an
intent on the part of Congress to prevent any State, any Fossession or
Commonwealth of the United States, or the District of Columbia, from
exercising jurisdiction over any offense over which it would have juris-
diction in the absence of this section, nor shall anything in this section
be construed as dejyr‘iving State and local law enforcement authorities
of responsibility for prosecuting acts that may be violations of this
section and that are violations of State and local law. No prosecution
of any offense described in this section shall be undertaken by the
United States except upon the certification in writing of the Attorney
fyeneral or the Deputy Attorney General that in-his judgment a
prosecution by the United States is in the public interest. and necessary
tlo secu!;:i substantial justice, which function of certification may not be
delegated.

"(‘?2) Nothing in this subsection shall be construed to limit the
authority of Federal officers, or a Federal grand jury, to investigate
possible violations of this section. E

“(b) VWhoever, whether or not acting under color of law, by force o
threat of force willfully injures, intimidates or interferes with, or
attempts to injure, intimidate or interfere with—

“(1) any person because he is or has been, or in order to intimi-
date such person or any other person or any class of persons from—

“(A) voting or qualifying to vote, qualifying or campaign-
ing as a candidate for elective office, or qualifying or acting as
a poll watcher, or any legally authorized election official, in
any primary, special, or general election ;

‘(B) participating in or enjoying any benefit, service,
privilege, program, facility, or activity provided or adminis-
tex‘-?zicby t.hel l}itedf States; : '

) applying for or enjoying employment, or any per-
quisite thereof, by any. agency_gf__t_ e United States; Y
“(D) serving, or attending upon any court in connection
with possible service, as a grand or petit juror in any court of
the United States; -
“(E) participating in or enjoying the benefits of any pro-
gram or activity receiving Federal financial assistance ; or

“(2) any person because of his race, color, religion or national

origin and because he is 3r has been—

Civil rights,

62 Stat, 696,
18 USC 241-244,

82 STAT, 73

“(A) enrolling in or attending any public school or public
college; '
« (ie) participating in or enjoying any benefit, service, priv-
ilege, program, facility or activity tprovided or administered
Ly any State or subdivision thereof;

82 STAT, 74
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“(C)_applying_for_or_enjoying employment, or any per-

quisite_thereof, by any private employer or any agency of
any State or subdiyision_thereof, or joini_ng___or using the
services or advantages of any lalor organization, hiring hall,
_or_employment,_agency;

“(D) serving, or attending upon any court of any State
in connection with possible service, as a grand or petit juror;

“(E) traveling in or using any facility of interstate com-
merce, cr using any vehicle, terminal, or facility of any com-
mon carrier by motor, rail, water, or air;

“(F) enjoying the goods, services, facilities, privileges,
advantages, or accommodations of any inn, hotel, motel, or
other establishment which provides lodging to transient
guests, or of any restaurant, cafeteria, lunchroom, lunch
counter, soda fountain, or other facility which serves the pub-
lic and which is principally engaged in selling food or bev-
erages for consumption on the premises, or of any gasoline
station, or of any motion picture house, theater, concert hall,
sports arena, stadium, or any other place of exhibition or
entertainment which serves the public, or of any other estab-
lishment which serves the pub{i)c and (i) which is located
within the premises of any of the aforesaid establishments
or within the premises of which is physically located any of
the aforesaid establishments, and (1i) which holds itself out
as serving patrons of such establishments; or

“(8) during or incident to a riot or civil disorder, any person
engaged in a business in commerce or affecting commerce, includ-
ing, but not limited to, any person engaged In a business which
sells or offers for sale to interstate travelers a substantial portion
of the artieles, commodities, or services which it sells or where a
substantial portion of the articles or commodities which it sells
or offers for sale have moved in commerce: or

“(4) any person because he is or has been, or in order to intimi-
(flate such person or any other person or any class of persons

rom— .

“(A) participating, without discrimination on account of
race, color, religion or national origin, in any of the benefits
or activities described in subparagraphs (1) (A) through
(1) (E) or subparagraphs (2) (A) through (2)(F); or

“(B) affording anotﬁer person or class of persons oppor-
tunity or protection to so participate; or Lo

“(5) any citizen because he is or has been, or n order to intimi-
date such’citizen or any other citizen from lawfully siding or
éncouraging other persons to participate, without discrimination
on account of race, coler, religion or national origin, in any of
the benefits or activities described in subparagraphs (1)(A)
through (1) (E) or subpuragmghs (2) (A) through (2)(F), or
participating lawfully in speech or peaceful assembly opposing

- _any denial of the opportunity to so participate—

Peraltye shall be fined not more than 61,000, or imprisoned not more than one
82 STA?, 74 year, or both; and if bodily injury results shall be fined not more than
. $10,000, or imprisoned not more than ten years, or both; and if death
results shall be subject to imprisonment for any term of f'ears or for life.
As used in this section, the term ‘participating lawfully in speech or
lawfully in eful assembly’ shall not mean the aiding, abetting, or inciting of
speech or peace- other persons to riot or to commit any act of physical violence upon
ful assembly." gany individual or against any real or personal property in furtherance

of & riot. Nothing in subparagraph (2) (F) or ( 4;7:\{ of this subsec-

tion shall apply to the proprietor of any establishment which provides

"Partiocipating
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lodging to transient guests, or to any employee acting on behalf of
such proprietor, with respect to the enjoyment of the goods, services,
facilities, privileges, advantages, or accommodations of such establish-

ment if such establishment is located within a building which contains

not more than five rooms for rent or hire and which is actually occupied
by the proprietor as his residence.

“(c) Nothing in this section shall be construed so as to deter any
law enforcement officer from lawfully carrying out the duties of his
office;; and no law enforcement officer shall be considered to be in viola-
tion of this section for lawfully carrying out the duties of his office or
lawfully enforcing ordinances and laws of the United States, the
District of Columbia, any of the several States, or any political sub-
division of a State. For purposes of the preceding sentence, the term
‘law enforcement oflicer’ means any officer of the United States, the
District of Columbia, a State, or political subdivision of a State, who is
empowered by law to conduct investigations of, or make arrests because
of, offenses against the United States, the District of Columbia, a State,
or a political subdivision of a State.” :

(b) Nothing contained in this section shall apply to or affect. activi-
ties under title VIII of this Act. .

(¢) The) -ovisions of this section shall not apply to acts or omissions
on the part of law enforcement officers, members of the National Guard,
as defined in section 101(9) of title 10, United States Code, members of
the organized militia of any State or the District of Columbia, not
covered by such section 101(9), or members of the Armed Forces of the
United States, who are engaged in suppressing a riot or civil disturb-
ance or restoring law and orﬁer during a riot or civil disturbance.

Skc. 102. The analysis of chapter 13 of title18 of the United States
Code is amended by adding at the end theveof the following:

‘245. Federally protected activities.”

Sec. 103. (a) Section 241 of title 18, United States Clode, is amended
by striking out the final paragraph thereof and substituting the
following: )

“They shall be fined not more than $10,000 or imprisoned not more
than ten years, or both; and if death results, they shall be subject to
imprisonment for any term of years or for life.”

(b) Section 242 of title 18, United States Code, is amended by strik-
ing out the period at the end thereof and adding the following: “; and
if death results shall be subject to imprisonment for any term of years
or for life.”

(¢) Subsections (a) and (c) of section 12 of the Voting Rights Act
of 1965 (79 Stat. $43, 444) are amended. by striking out tﬁe words “or
(b)” following the words “11(a)”. :

Skc. 104. (a) Title 18 of the United States Code is amended by
illlserting, immediately after chapter 101 thereof, the following new
chapter:

"law enforvement
offiocer,”

Post, p. 81,
70A stat, 4,

Pennlties,
Conspireey
against rights
of oitizens,
62 State 696,

Deprivation of
righte, ’

42 U3C 19734,

62 8tat, 795,
18 USC 20712076,
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4728. Tranafer of functions. 4T71. Method of payment; installments; advances or re-

(a) Prescription of personnel standards oh a
merit basis.

(b) Powers und duties of Commission.

(¢) Transter of personnel, propeity, records, and
funds; time of transfer.

(d) Modificstion or supersedure of persoansl
standards.

(o) GWWNMIMMMM
um-nddlnrmylnddn exscution,

and management.
(1) tnmpnuuon of oertaln provisions; lim-

®) umn ‘date.

SUBCHAPTER III.—TRAINING AND DEVELOPING
BTATE AND LOCAL EMPLLOYKES

4741. Declaration of purpose.

4743. Admission to Pederal employes trulning programs;
walver of paywments for training costs; credits to
appropriation or fund for payment of costs; use
of approprisiions for payment of certain initial
casts and reimbureement of other Pederal agen-
cles for such costs.

4743. Grants to State and local governments for train-

ing.

(a) Amount of grants; executive oertification;
use restrictions; uses for nonfederal share;
personns! training and education pro-
grams: innovation and diversity in devel-
opment and execution.

(b) Application; time of making: information;
terms and conditions; walver; develop-
ment costs.

(c) Population ssrved; amount of grants; execu-
tive certification; State grant, conditions;
terms and oconditions; walver.

(d) Gubernatorial review of application; disap-
proval explanation.

Grants to other organizations.
(a) Amount of grants; conditions.
(b) “Other organization” defined.
Government Service Fellowships.

(a) Diverse payments.

(b) Period of fellowships; eligibility criteria.

(c) Belection of fellows; continuation of salary
and employment benefits; public service
plans upon completion of study: outline
of plans in application for grant.

Ooordination of Pederal programs.

SUBCHAPTER IV.—GENERAL PROVISIONS

Declaration of purpose.

Definitions.

General administrative provisions.

(a) Administration by Commission.

(b) Advice and assistance.

(c) Regulations and standards; contracts: mod-
ification, covenants, conditions, and pro-
visions; utilization of other agencies.

(d) Information: collection and avallability; re-
search and evaluation; administration re-
port; coordination of Federal programs.

(e) Additional authority.

Reporting and recordkeeping requirements for
State or local governments and other organiza-
tions.

Review and audit.

Distribution of grants.

(a) Btate and local government nllomuou
equitable distribution.

(b) Same; weighted formula; minimum alloca-
tion; reallocation; “State” dufined.

(c¢) Payment limitation.

‘Termination of grants.

Advisory committees; appointment; compensation
and travel expenses.

Authorization of appropriations.

Limitations on avallability of funds for cost shar-
ing.

4744

4745.

4746.

4761.
4763.
4763.

4764.

4768.
4766.

4767.
4768.

4769.
4770.

tmbursement; sdjustments.
4772. Efiective date of graut provisions.

§4701. Congressional findings and declaration eof
peolicy.

The Congress hereby finds and declares—

That eflective State and local governmental insti-
tutions are essential in the mairtenance and devel-
opment of the Federal system in an increasingly
complex and interdependent society.

That, since humerous governmental activities ad-
ministered by the State and Jocal governments are
related to national purpose and are financed in part
by Federal funds, a national interest exists in a high
caliber of public service in State and Jocal
governments.

That the quality of public service at all levels of
government can be improved by the development of
systems of personnel administration consistent with

_ such merit principles as—

(1) recruiting, selecting, and advancing em-
‘ployees on the basis of their relative ability, knowl
edge, and skills, including open consideration of
qualified applicants for initial appointment;

(2) providing equitable and adequate compen-
sation;

(3) training employees, as needed, to assure
high-quality performance;

(4) retaining employees on the basis of the ade-
qQuacy of their performance, correcting inadequate
performance, and separating employees whose in-
adequate performance cannot be corrected;

(5) assuring fuir treatment of applicants and
exployees in all aspects of Dersgnnel administra-
tion_without regard to political afiliation, race,
eqlor, ‘national origin, sex, or religious creed and
with_praper regard for their privacy and consti-
tutional rights as citizens; and

(6) assuring that employees are protected
against coercion for partisan political purposes
and are prohibited from using their official au-
thority for the purpose of interfering with or af-
fecting the result of an election or a nomination
for office.

That Federal financial and technical assistance to
Btate and local governments for strengthening their
personnel administration in a manner consistent
with these principles is in the national interest.
(Pub. L. 91-648, § 2, Jan. 5, 1971, 8¢ Stat. 1909.)

sxorT TITLE

Section 1 of Pub. L. 91-648 provided: “That this Act
{which enacted this chapter and sections 3371-3376 of
Title §, amended section 1304(e) (1) of Title 5, repealed
sections 1881-1888 of Title 7, section 869b of Tiue 20, and
section 246(f) of this title, and enacted provisions set
out as notes under section 3371 of Title 5] may be cited
as the ‘Intergovernmental Personnel Act of 1970'.”

8zCTION REFERRED TO IN OTHER S8ECTIONS

‘This section is referred to in sections 4733, 4733, 4743
of this ttle.

§ 4702. Administration of authorities.

The authorities provided by this Act shall be
sdministered in such manner as (1) to recognize
fuly the rights, powers, and responsibilities of State
and local governments, and (2) to encourage innova-
tion and allow for diversity on the part of State and




e

Jocal governments in the dexign, execution, and
management of their own systems of personnel
administration. (Pub. L. 91-648, § 3, Jan. 5, 1971, 84

Stat. 1909.)
Reverences v Texr

Ttils Act, referred to in the text, is Pub. L. 91-648, the
Intergovernmental Personnel Act of 1970, for classifica-
tion of which In the Code see Short Title note eet out
under section 4701 of this title.

S8UBCHAPTER I.-—DEV‘B.QPMEN’I" OF POLICIES
AND STANDARDS

$4711. Declaration of purpose.

The purpose of this subchapter is to provide for
intergovernmental cooperation in the development
of policies and standards for the administration of
programs authorized by this Act. (Pub, L. 91-648,
title 1, § 101, Jan. 5, 1971, 84 Stat. 1910.)

Rermzences v TEXT

This Act, referred to in the text, is Pub. L. 01-648,
tho Intergovernmental Pemonnel Act of 1970, for clasal-
fication of which in the Code see Short Title note set out
under section 4701 of this title.

§ 4712. Advisory council on intergovernmental person-
nel policy.
(a) Appointment; termination.

Within one hundred and eighty days following
January 5, 1971, the President shall appoint, with-
out regard to the provisons of Title 5 governing ap-
pointments in the competitive service, an advisory
council on intergovernmental personnel policy. The
President may terminate the council at any time
after the expiration of three years following its
establishment.

(b) Membership; designation of Chairman and Vice
Chairman.

The advisory council of not to exceed fifteen
members, shall be composed primarily of officials of
the Federal Government and State and local gov-
ernments, but shall also include members selccted
from educational and training institutions or orga-
nizations, public employee organizations, and the
general public. At least half of the governmental
members shall be officials of State and local gov-
ernments. The President shall dcsignate a Chalr-
man and & Vice Chalirman from among the members
of the advisory council.

(c) Duties regarding personnel policies.

It shall be the duty of the advisory council to
study and make recommendations regarding person-
nel policies and programs for the purpose of—

(1) improving the quality of public administra-
tion at State and local Jevels of government, par-
ticularly in connection with programs that are
financed in whole or in part from Federal funds;

(2) strengthening the capacity of State and
local governments to deal with complex problems
confronting them;

(3) aiding State and local governments in
training their professional, administrative, and
technical employees and officials;

(4) alding State and local governments in de-
veloping systems of personnel administration that
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are responsive to the goals and needs of their pro-
grams and effective in sttracting and retaining
capable employees; and

(5) facilitating temporary assignments of per-
sonnel between the Federal Government and
State and local governments and institutions of
higher education.

(d) Compensation and travel expennen.

NMcembers of the advisory councll who are not
regular full-time employees of the United States,
while serving on the business of the council, includ-
ing travel time, may receive compensation at rates
not exceeding the dally rate for GS-18; and while
80 serving away from their homes or regular places
of business, all members may be allowed travel ex-
penses, including per diem in lieu of subeistence, as
authorized by section 6703 of Title § for individuals
in the Government service employed intermittently.
(Pub. L. 91-648, title 1, § 102, Jan. 5, 1971, 84 Stat.
1910.)

8 4713. Reports of advinory council.
(a) Reports to President and Congress.

The advisory council on intergovernmental per-
sonnel policy shall from time to time report to the
President and to the Congress its findings and
recommendations.

(b) Initial report.
Not later than cighteen months after its estab-

lishment, the advisory council shall submit an initial
report on its activities, which shall include its views
and recommendations on—

(1) the feasibility and desirability of extend-
ing merit policies and standards to additional Fed-
eral-State grant-in-aid programs;

(2) the feasibility and desirabllity of extending
merit policies and standards to grant-in-aid pro-
grams of a Fedcral-local character:

(3) appropriate standards for merit personnel
administration, where applicable, including those
established by regulations with respect to exist-
ing Federal grant-in-aid programs: and

(4) the feasibility and desirability of financial
and other incentives to encourage State and local
governments in the development of comprehen-
sive systems of personnel administration based on
merit principles.

(¢) Presidential report to Congress.

In transmitting to the Congress reports of the
advisory council, the President shall submit to the
Congeress propusals of legislation which he deems
desirable to carry out the recommendations of the
advisory council, (Pub, L. 91-648, title I, §103,
Jan. 5, 1971, 84 Stat. 1910.)

SUBCHAPTER II.—STRENGTHENING BSTATE
AND LOCAL PERSONNEL ADMINISTRATION

§ 4721. Declaration of purpose.

The purpose of this subchapter is to assist State
and local governments to strengthen their &taffs by
fmproving their personnel administration. (Pub. L.
91-648, title II, § 201, Jan. 5, 1971, 84 Stat. 1011))



PUBLIC HEALTH SERVICE ACT OF 1943, as amended, 1971

TITLE VII (Section 799A):

DISCRIMINATION ON BASIS OF SEX PROHIBITED
8T8 Sec. 799A. The S
20000 ec. . e Secretary may not make a grant, loan
guarantee, or interest subsidy payment under this title
to, or for the benefit of, any school of medicine, osteop-
athy, dentistry, veterinary medicine, optometry, pharmacy,
podiatry, or public health or any training center for
allied health personnel unless the application for the
grant, loan guarantee, or interest subsidy payment con-
tains assurances satisfactory to the Secretary that the
school or training center will not discriminate on the
basis of sex in the admission of individuals to its train-
ing programs. The Secretary may not enter into a contract
under this title with any such school or training center
unless the school or training center furnishes assurances
satisfactory to the Secretary that it will not discrimi-
nate on the basis of sex in the admission of individuals
to its training programs.

TITLE VIII (Section 845):

PROHIBITION AGAINST DISCRIMINATION BY SCHOOLS ON THE BASIS OF SEX

Sec. 11. Part C of title VIII of the Public Health Service s2usc 29s.
Act is amended by adding at the end thereof the following
new section:

"PROHIBITION AGAINST DISCRIMINATION BY SCHOOLS ON THE BASIS OF SEX

"Sec. 845. The Secretary may not make a grant, loan guarantee,
or interest subsidy payment under this title to, or for the
benefit of, any school of nursing unless the application for
the grant, loan guarantee or interest subsidy payment contains
assurances satisfactory to the Secretary that the school will
not discriminate on the basis of sex in the admission of indivi-
duals to its training programs. The Secretary may not enter
into a contract under this title with any school unless the
school furnishes assurances satisfactory to the Secretary that
it will not discriminate on the basis of sex in the admission
of individuals to its training programs."



VIETNAM ERA VETERANS ACT 1972

“Chapter 42.—~EMPLOYMENT AND TRAINING OF DISABLED
AND VIETNAM ERA VETERANS

o

+2011. Definitions.

*“2012. Veterans’ employment empbhasis under Federal contracts.

“2013. Eligibility requirements for veterans under certain Federal manpower
training programs.

“§ 2011. Definitions

““As used in this chapter—

“(1) The term ‘disabled veteran’ means a person entitled to dis-
ability compensation under laws administered by the Veterans’ Admin-
istration for a disability rated at 30 per centum or more, or a person
whose discharge or release from active duty was for a disability
incurred or aggravated in line of duty.

“(2) The term ‘veteran of the Vietnam era’ means a person (A)
who (i) served on active duty for a period of more than 180 days,
any part of which occurred during the Vietnam era, and was dis-
charged or released therefrom with other than a dishonorable dis-
charge, or (ii) was discharged or released from active duty for a
service-connected disability if any part of such active duty was per-
formed during the Vietnam era, and (B) who was so discharged or
released within the 48 months preceding his application for employ-
ment covered under this chapter.

*(3) The term ‘department and agency’ means any department or
agency of the Federal Government or any federally owned corporation.

“§ 2012. Veterans’ employment emphasis under Federal contracts

“(a) Any contract entered into by any department or agency for
the procurement of personal property and non-personal services
(including construction) for the United States, shall contain a pro-
vision requiring that, in employving persons to carry out such contract,
the party contracting with the United States shall give special
emphasis to the employment of qualified disabled veterans and vet-
erans of the Vietnam era. The provisions of this section shall apply to
any subcontract entered into by a prime contractor in carrying out
any contract for the procurement of personal property and non-
personal services (including construction) for the United States. The
President. shall implement the provisions of this section by promul-
gating regulations within 60 days after the date of enactment of this
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section, which regulations shall require that (1) each such contractor
undertake in such contract to list immediately with the appropriate
local employment service office all of its suitable employment openings
and (2) each such local office shall give such veterans priority iy
referral to such employment openings. )

“(b) If any disabled veteran or veteran of the Vietnam era belicves
any contractor has failed or refuses to comply with the provisions of
his contract with the United States, relating to giving special emphasis
in employment to veterans, such veteran may file a complaint with
the Veterans’ Employment Service of the Department of Labor. Such
complaint shall promptly referred to the Secretary who shall
promptly investigate such complaint and shall take such action thereon
as the facts and circumstances warrant consistent with the terms of
such contract and the laws and regulations applicable thereto.

“§ 2013. Eligibility requirements for veterans under certain Fed.
eral manpower training programs

“Any (1) smounts received as pay or allowances by aniperson while
serving on active duty, (2) period of time during which such person
served on such active dut; , and (3) amounts received under chapters
11, 13, 31, 34, 85, and 36 of this title by a veteran ?,s defined in section
101 (§5 of this title) who served on active duty for a period of more
than 180 days or was discharged or released from active duty for a
service-connected disability, and any amounts received by an eligible
gerson under chapters 13 and 35 of such title, shall be disregarded in

etermining the needs or qualifications of participants in any public
service employment program, any cmergency employment program,
any job training program assisted under the Economic Opportunity
Act of 1964, any manpower trai.n.i:f program assisted under the Man-
power Development and Training Act of. 1962, or any other manpower
training (or related) program financed in whole or in part with Fed-
eral funds.”

(b) The table of chapters at the beginning of title 38, United States
Code, and the table of chapters at the beginning of part III of such
?tllle are each amended by adding at the end thereof a new item as

oflows:

“42. Employment and Training of Disabled and Vietnam Era Veterans.. 2011".

Sec. 504. The Soldiers’ and Sailors’ Civil Relief Act of 1940, as
amended (50 U.S.C. App. 501 et seq.), is amended as follows:
(1) Section 101(1) &0 U.S.C. App. 511(12? is amended by striking
out “The term ‘persons in mili:ﬁy service’” and inserting in lieu
thereof “The term ‘person in the military service’, the term ‘persons in
military service’,”.
(2) The following new section is inserted after section 700:
“Skc. 701. (a) Notwithstanding any other provision of law, & power
of attorney which— )
“(1) was duly executed by a person in the military service
who is in a missing status (as defined in section 551(2) of title
372 United States Code) ;
‘(2) designates that person’s spouse, parent, or other named
- relative as his attorney in fact for certain specified, or all, pur-
poses; and .
“(3) expires by its terms after that person entered a missing
status, and before or after the effective date of this section;
shall be automatically extended for the period that vhe person is in
a missing status. . )
“(b) No power of attorney executed after the effective date of this
section by a person in the military service may be extended under
subsection (a) if the document by its terms clearly indicates that the

2
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power granted expires on the date specified even though that person,
after the date of execution of the document, enters a missing status.

*(¢) This section applies only to persons in military service who
executed powers of attorney during the Vietnam era (as defined in
section 101(29) of title 38, United States Code).”

Sec. 505. Section 3107 of title 38, United States Code, is amended
by inserting after “title” the words “or that portion of the educational
assistance allowance payable on account of dependents under chapter
34 of this title”.

TITLE VI—EFFECTIVE DATES AND SAVINGS
PROVISIONS

Skc. 601. (a) The rate increases provided in Title I of this Act and
the rate increases gorgvided by the provisions of section 1787, title
38, United States e (as nXded by section 316 of this Act) shall
become effective October 1, 1972; except, for those veterans and eli-
gible g:rsons in training on the date of enactment, the eflective date
shali be the date of the commencement of the current enrollment
period, but not earlier than September 1,1972.

(b) The provisions of title V of this Act shall become effective 90
days after the date of enactment of this Act.

ec. 602. (a) The provisions of section 1786 of title 38, United
States Code (as added by section 316 of this Act), which apply to tEro-
grams of education exclusively by correspondence, shall, as to those
wives and widows made eligible for such training by that section
become effective Januar{];, 1973, and, as to eligible veterans, shall
apply only to those enrollment agreements which are entered into on
or after January 1, 1973. :

_ (b) Notwithstanding the provisions of subsection (a) of this sec-
tion, any enroliment agreement entered into by an eligible veteran
prior to January 1, 1973, shall continue to be subject to the provisions
of section 1682(c) of title 38, United States e, prior to its repeal
by section 303 of this Act.

Skc. 603. (a) The pr?ayment rovisions of subsection (e) of section
1780 of title 38, United States Code (as added by section 201 of this
Act), shall become effective on November 1, 1972,

(b) The advance payment provisions of section 1780 of title 38,
United States Code (as added by section 201 of this Act), shall become
effective on August 1, 1973, or at such time prior thereto as the Admin-
istrator of Veterans’ Affairs shall specify in a certification filed with
the Committees on Veterans’ Affairs of the Congress.

Skc. 604. (a) Notwithstanding the provisions of section 1712(b) of
title 38, United States Code, a wife or widow (1) eligible to pursue a
program of education exclusively by correspondence by virtue of the
provisions of section 1786 of such title (as added by section 316 of this
Act) or (2) entitled to receive the benefits of subsection (af of section
1733 of this title (as added by section 313 of this Act), shall have eight
years from the date of the enactment of this Act in which to complete
such a program of education or receive such benefits.

(b) Notwithstanding the provisions of section 1712(a) or 1712(b)
of title 38, United States Code, an eligi})lzgerson, as defined in section
1701(a) (1) of such title, who is entitled to pursue a program of
apprenticeship or other on-job training by virtue of the provisions of
section 1787 of such title (as added by section 816 of this Act) shall
have eight years from the date of the enactment of this Act in which
to complete such a program of training, except that an eligible person
defined in section 170I(a) (1) (A) of such title may not be afforded
educational assistance beyond his thirty-first birthday.

Approved October 24, 1972.
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Public Law 92-318
92nd Congress, S. 659
June 23, 1972

Education Amendments of 1972

TITLE IX—PROHIBITION OF SEX DISCRIMINATION
SEX DISCRIMINATION PROHIBITED

Skc. 901. (a) No person in the United States shall, on the basis of
sex, be excluded from participation in, be denied the benefits of, or be
subjected to discrimination under any education program or activity
receiving Federal financial assistance, en:})t that: Exceptions.

(I) in refard to admissions to educational institutions, this
section shal :‘i)ply only to institutions of vocational education.
professional education, and graduate higher education, and to
public institutions of undergraduate higher education ;

(2) in regard to admissions to educational institutions, this
section shall not lppl¥ (A) for one year from the date of enact-
ment of this Act, nor for six years after such date in the case of an
educational institution which has begun the process of changing
from being an institution which admits only students of one sex
u)bd?ganinanu@onvdmdlumnnsdmduusotboﬂxumugbut
only if it is carrying out a plan for such a which is
approved b& the issioner of Education or (B) for seven
years from the date an educational institution begins the process of
c ing from being an institution which admits only students
of only one sex to being an institution which admits students of
both sexes, but only if it is carrying out a flan for such a change
yvhélch ]i:t:ppmved y the Commissioner of Education, whichever
is the later;

(3) this section shall not apply to an educational institution
which is controlled by & religious organization if the application
of this subsection would not be consistent with the religious tenets
of such organization;

(4) this section shall not apply to an educational institution
whose primary purpose is the training of individuals for the mili-
tary services of the United States, or the merchant marine; and

5 hxnuprdtoadnﬁsﬁonsthﬁ;ugﬁonshaﬂxuwAHqutoany

ublic institution of underﬁnduato higher education which is an

nstitution that traditionally and continually from its establish-
ment has had a poIll:iy of admitting only students of one sex.

(b) Nothing contained in subsection (a) of this section shall be
interpreted to require any educational institution to grant preferential
or disparate treatment to the members of one sex on account of an
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imbalance which may exist with respect to the total number or percent-

of persons of that sex participating in or receiving the benefits
:ge any federally supported program or activity, in comparison with
the total number or percentage of Ipersons of that sex in any commu-
nity, State, section, or other area : Provided, That this subsection shall
not be construed to prevent the consideration in any hearing or pro-
ceeding under this title of statistical evidence tending to show that
such an imbalance exists with respect to the participation in, or receipt
of the benefits of, any such program or activity by the members of
one sex.

(c) For purposes of this title an educational institution means any
public or private preschool, elementary, or secondary school, or any
nstitution of vocational, professional, or higher education, except that
in the case of an educational institution composed of more than one
school, college, or department which are administratively separate
units, such term means each such school, college, or department.

FEDERAL ADMINISTRATIVE ENFORCEMENT

Skc. 902. Each Federal department and agency which is empowered
to extend Federal financial assistance to any education program or
activity, by way of grant, loan, or contract other than a contract of
insurance or_guaranty, is authorized and directed to effectuate the
provisions of section 901 with respect to such program or activity by
18suing rules, regulations, or orders of general applicability which
shall be consistent with achievement of the objectives of the statute
authorizing the financial assistance in connection with which the
action is taken. No such rule, regulation, or order shall become effective
un'ess and until approved by the President. Compliance with an
requirement adopted pursuant to this section may be effected (1) by
the termination of or refusal to grant or to continue assistance under
such program or activity to any recipient as to whom there has been
an express finding on the record, after opportunity for hearing, of a
failure to comply with such requirement, but such termination or
refusal shall be limited to the particular political entity, or part
thereof, or other recipient as to whom such a finding has been made,
and shall be limited in its effect to the particular program, or part
thereof, in which such nonoomrlianee has been so found, or (2) by
any other means authorized by law: Provided, however, That no such
action shall be taken until the department or agency concerned has
advised the appropriate person or persons of the failure to comoly
with the requirement and has determined that compliance cannot be
secured bz)voluntary means. In the case of any action terminating, or
refusing to grant or continue, assistance because of failure to comply
with a re(t‘lmrement imposed pursuant to this section, the head of the
Federal department or agency shall file with the committees of the
House and Senate having legislative jurisdiction over the prosram
or activity involved a full written report of the circumstances and the

unds for such action. No such action shall become effective until
thirty days have elapsed after the filing of such report.

JUDICIAL REVIEW

Sec. 903. Any department or agency action taken pursuant to
section 1002 shall be subject to such judicial review as may otherwise
be provided by law for similar action taken by such department or
agency on other grounds. In the case of action, not otherwise subject
to judicial review, terminating or refusing to grant or to continue
financial assistance upon a finding of failure to comply with any
requirement imposed pursuant to section 902, any person aggrieved
(including any State or political subdivision thereo?eand any agency
of either) may obtain judicial review of such action in accordance

nm'thbechd.ptereg of tit,l}:ulizi It_'glited Statosb(liode, and such action shall
Y eemed commi unreviewable discretion withi
the meaning of section 701 of that title, agency discretion within

80 Stat. 392,
§ USC 701.



Amendment to TITLE IX - PROHIBITION OF SEX DISCRIMINATION

Excerpt from Public Law 93-568 (signed by President on
December 31, 1974)

Sec. 3. (a) Section 90l1l(a) of the Education
Amnendments of 1972 is amended by striking out
"and" at the end of clause (4) thereof and oy
striking out the period at the end of clause
(5) thereof and inserting in lieu thereof
":and", by inserting at tine end thereof the
following new clause:

"(6) This section shall not apply to member-
ship practices-- ‘

"(A) of a social fraternity or social
sorority which is exempt from taxation
under section 501 (a) of the Internal
Revenue Code of 1954, the active member-
ship of which consists primarily of
students in attendance at an institution
of higher education, or

"(B) of the Young Men's Christian Associa-
tion, Young Women's Christian Association,
Girl Scouts, Boy Scouts, Camp Fire Girls,
and voluntary youth service organizations
which are so exempt, the membership of
which has traditionally been limited to
persons of one sex and principally to
persons of less than nineteen yzars of age."

(b) The provisions of the amendment made by
subsection (a) snall be effective on, and
retroactive to, July 1, 1972.
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REHABILITATION ACT OF 1973
TITLE V—MISCELLANEOUS

EFFECT ON EXISTING LAW

Sec. 300. (a) The Vocational Rehabilitation Act (29 U.S.C. 31
et seq.) is repealed ninety days after the date of enactment of this Act
and references to such Vocational Rehabilitation Act in any other pro-
vision of law shall, ninety days after such date, be deemed to be refer-
ences to the Rehabilitatior Act of 1973. Unexpended appropriations
for carrying out the Vocational Rehabilitation Act may be made
available to carry out this Act, as directed by the President. Approved
State plans for vocational rehabilitation, ap’eroved projects, and con-
tractual arrangements authorized under the Vocational Rehabilitation
Act will be recognized under compurable provisions of this Act so
that there is no disruption of ongoing activities for which theve is
continuing authority.

(b) The authorizations of appropriations in the Vocational Reha-
bilitation Act are hereby extended at the level specitied for the fiscal
year 1972 for the fiscal year 1973.

EMPLOYMENT OF HANDICAPPED INDIVIDU.ALS

Skc. 501. (a) There is established within the Federal Government
an Interagency Committee on Handicapped Employees (hereinafter
in this section referred to as the “Committee”), comprised of such
members as the President may select, including the following (or their
designees whose positions are Executive Level IV or hig(?}\er): the
Chairman of the Civil Service Commission, the Admimstrator of
Veterans’ Affairs, and the Secretaries of Labor and Health. Education,
and Welfare. The Secretary of Health, Education, and Welfare and
the Chairman of the Civil Service Commission shall serve as co-chair-
men of the Committee. The resources of the President’s Committees on
Employment of the Handicapped and on Mental Retardation shall be
made fully aviilable to the Committee. It shall be the purpose and
function of the Committee (1) to provide a focus for Federal and other
employment of handicapped individuals, and to review, on a periodic
basis, 1n cooperation with the Civil Service Comnuission, the adequacy
of hiring, placement, and advancement practices with respect to handi-
capped 1ndividuals, by each department, agency, and instrumentality
in the execative branch of Government, and to insure that the special
needs of such individuals are being met; and (2) to consult with the
Civil Service Commission to assist the Commission to carry out its
responsibilities under subsections (b), (¢), and (d) of this section.
On the basis of such review and consultation, the Committee shall peri-
odically make to the Civil Service Commission such recommendations
for legislative and administrative changes as it deems necessary or
desirable. The Civil Service Commission shall timely transmit to the
appropuiate committees of Congress any such recommendations.

(b) Each department, agency, and instrumentality (including the
United States Postal Service and the Postal Rate Commission) in the
executive branch shall, within one hundred and eighty days after the
date of enactment of this Act, submit to the Civil Service Commission
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and to the Committee an affirmative action program plan for the hir-
ing. placement, und advancement of handicapped individuals in such
department, agency. or instrumentality. Such plan shall include a
deseription of the extent to which and methods whereby the special
newds of handicapped employees are being met. Such plan shall be
updated annually, and shall be reviewed annually and approved by the
(Commission, if the Commission determines, after consultation with the
Committee, that such plan provides sufficient assurances, procedures
and commitments to provide adequate hiring, placement, and advance-
ment o, )L)ortunities for handicapped individuals.

(c) ’l‘ e Civil Service Commission, after consultation with the Com-
mittee, shall develop and recommend to the Secretary for referral to
the appropriate State agencies, policies and procedures which will
facilitate the hiring, placement, and advancement in employment of
individuals who have received rehabilitation services under State voca-
tional rehabilitation programs, veterans’ programs, or any other pro-
gram for handicapped individuals, including the promotion of job
opportunities for such individuals. The'Secretary shall encourage such
State agencies to adopt and implement such policies and procedures.

(d) The Civil Service Commission, after consultation witl, the Com-
mittee, shall, on June 30, 1974, and at the end of each subsequent fiscal
vear, make a complete report to the appropriate committees of the
Congress with respect to the practices of and achievements in hiring,
placement, and advancement of handicapped individuals by each
department, agency, and instrumentality and the effectiveness of the
aflirmative action programs required by subsection (b) of this section,
together with recommendations as to legislation which have been sub-
mitted to the Civil Service Commission under subsection (u) of this
section, or other appropriate action to insure the adequacy of such
practices. Such report shall also include an evaluation by the Com-
mittee of the effectiveness of the Civil Service Cominission’s activities
under subsections (b) and (c) of this section. °

(e) An individual who, as a part of-his individualized written
rehabilitation program under a State plan approved under this Act,
participates in a program of unpaid work experience in a Federal
agency, shall not, by reason thereof, be considered to be a Federal
employee or to be subject to the provisions of law relating to Federal
employment, including those relating to hours of work, rates of com-
&ens:tion, leave, unemployment compensation, and Federal employee

nefits.

(£) (1) The Secretary of Labor and the Secretary of Health, Educa-
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tion, and Welfare are authorized and directed to cooperate with the’ <°°P*rtion:

President’s Committee on Employment of the Handicapped in carry-
Ing out its functions.

(2) In selecting personnel to fill all positions on the President’s
Committee on Employment of the Handicapped, special consideration
shall be given to qualified handicapped individuals.

ARCHITECTURAL AND TRANSPORTATION BARRIERS COMPLIANCE BOARD

Sec. 502. (a) There is established within the Federal Government
the Architectural and Transportation Barriers Compliance Board
(hereinafter referred to as the “Board”) which shall be composed of
the heads of each of the following departments or agencies (or their
designees whose positions are Executive Level IV or higher) :

(1) Department of Health, Education, and Welfare;
(2) Department of Transportation ;

(3) Department of Housing and Urban Development ;
(4) Department of Labor;

Establishment;
membership.

83 Stat, 864.
5 USC 5315
note.
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6) General Services Administration;
7) United States Postal Service; and
8) Veterans’ Administration,

(b) It shall be the function of the Board to: (1) insure compliance
with the standards Frescribed by the General Services Administration,
the Department of Defense, and the Department of Housing and
Urban Development pursuant to the Architectural Barriers Xet of
1968 (Public ]gaw 90—480), as amended by the Act of March 5, 1970
(Public Law 91-203); (2) investigate and examine alternative
approaches to the architectural, transportation, and attitudinal bar-
riers confronting handicapped individuals, particularly with respect to
public buildings and monuments, parks and parklends, public trans-
portation (including air, water, and surface transportation whether
Interstate, foreign, intrastate, or local), and residential and institu-
tional housing; (3) determine what measures are being taken by Fed-
eral, State, and local governments and by other public or nonprofit
agencies to eliminate the barriers described in clause (2) of this sub-
section; (4) promote the use of the International Accessibility Symboi
in all public facilities that are in compliance with the standards pre-
scribed by the Administrator of the General Services Administration,
the Secretary of Defense, and the Secretary of Housing and Urban
Development pursuant to the Architectural Barriers Act of 1968: (35)
make to the President and to Congress reports which shall describe in
detail the results to its investigations under clauses (2) and (3) of
this subsection; and (6) make to the President and to the Congress
such recommendations for legislation and administration as it deems
necessary or desirable to eliminate the barriers described in clause (2)
of this subsection.

(c) The Board shall also (1) (A) determine how and to what extent
transportation barriers impede the mobility of handicapped individ-
uals and aged handicapped individuals and consider sways in which
travel expenses in connection with transportation to and from work
for handicapped individuals can be met or subsidized when such indi-
viduals are unable to use mass transit systems or need special equip-
ment in private transportation, and (B) consider the housing needs of
handicapped individuals; (2) determine what measures are being
taken, especially by public and other nonprofit agencies and groups
having an interest in and a capacity to deal with such problems, ()
to eliminate barriers from public transportation systems (including
vehicles used in such systems), and to prevent their incorporation in
new or expanded-transportation systems and (B) to make housing
available and accessible to handicapped individuals or to meet shel-
tered housing needs; and (3) prepare plans and proposals for such
further actions as may be necessary to the goals of adequate transpor-
tation and housing for handicapped individuals, including proposals
for bringing together in a cooperative effort, agencies, organizations,
and groups already working toward such goals or whose cooperation
is essential to effective and comprehensive action.

(d) In carrying out its functions under this section, the Board shall
conduct investigations, hold public hearings, and issue such orders as
it deems necessary to insure compliance with the provisions of the Acts
cited in subsection (b). The provisions of subchapter II of chapter 5.
and chupter 7 of title 5, United States Code, shall apply to procedures
under this section, and an order of compliance issued by the Board
shall be a final order for purposes of judicial review.

3% Department of the Interior;
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(e) The Board is authorized to appoint as many hearing examiners
as are necessary for proceedings requived to be conducted under this
section. The provisions applicable to hearing examiners appointed
under section 3103 of title 5, United States Cocle, shall apply to hearing
examiners appointed under this subsection.

(f) The departments or agencies specified in subsection (a) of this
scection shall make available to the Bourd such technical, administra-
tive, or other assistance as it may require to carry out its functions
under this section, and the Board may appoint such other advisers,
technical experts, and consultants ns it deems necessary to assist it in
carrying out its functions under this section. Special advisory and
technical experts and cousultants appointed pursuant to this subsection
shall, while performing their functions und‘;r this section, be entitled
to receive compensation at rates fixed by the Secretary, but not exceed-
ing the duily pay rate, for a person employed as a GS-18 under section
3332 of title 45, United States Code, including traveltime, and while
serving away from their homes or regular places of business they may
be allowed travel expenses, including per diem in lieu of subsistence,
as authorized by section 5703 of such title 5 for persons in the Govern-
ment service employed intermittently.

(g) The Board shall, at the end of each fiscal yvear, report its activi-
ties during the preceding fiscal year to the Congress. Such report shall
include an assessment of the extent of compliance with the Acts cited
in subsection (b) of this section, along with a description and analysis
of investigations made and actions taken by the Board, and the reports
and recommendations described in clauses (5) and (6) of subsection
(b) of this section. The Board shall prepare two final reports of its
activities under subsection (c¢). One such report shall be on its activities
in the field of transportation barriers to handicapped individuals. and
the other such report shall be on its activities in the field of the housing
needs of handicaerd individuals. The Board shall, prior to January 1,
1975, submit each such report, together with its recommendations. to
the President and the Congress. The Board shall also prepare for such
submission an interim report of its activities in each such field within
18 months after the date of enactment of this Act. -

(h) There are authorized to be appropriated for the purpose of
carrying out the duties and functions of the Board under this section
$1,000,000 each for the fiscal years ending June 30, 1974, and JJune 30,
1975.

EMPLOYMENT UNDER FEDERAL CONTRACTS

Skc. 503. (a) Any contract in excess of $2.500 entered into by any
Federal department or agency for the procurement of personal prop-
erty and nonpersonal services (including construction) for the United
States shall contain a provision requiring that. in employing persons,
to carry out such contract the party contracting with the United
States shall take affirmative action to employ and advance in employ-
ment qualified handicapped individuals as defined in section 7(6).
The provisions of this section shall apply to any subcontrast in excess
of 82,500 entered into by a prime contractor in carrying out any con-
tract for the procurement of personal property and nonpersonarsen'-
ices (including construction) for the United States. The President
shall implement the provisions of this section by promulgating regu-
lations within ninety days after the date of enactment of this section.

(b) If any handicapped individual believes any contractor has
failed or refuses to comply with the provisions of his contract with the
United States, relating to employment of handicapped individuals,
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such individual may file & complaint with the Departimment of Labor.
The Department shall promptly investigate such complaint and shall
take such action thereon as the facts and circumstances warrant, con-
sistent with the terms of such contract and the laws and regulations
applicable thereto.

c) The requirements of this section may be waived, in whole or in
part, by the President with respect to a particular contract or sub-
contract, in accordance with guidelines set forth in regulations which
he shall prescribe, when he determines that special circumstances in
the national interest so require and states in writing his reasons for
such determination.

NONDISCRIMINATION TUNDER FEDERAL GRANTS

Sec. 504. No otherwise qualified handicapped individual in the
United States, as defined in se¢tion 7(6), shali), solely by reason of his
handicap, be excluded from the participation in, be denied the benefits
of, or be subjected to discrimination under any program or activity
receiving Federal financial assistance.

Approved September 26, 1973.



FACT SHEET: WHO ARE THE HANDICAPPED?

U.S. Department of Labor
Employment Standards Administration
Washington, D.C. 20210

what is the universe of handicapped people? The world handicapped population
is estimated at over 300 million. The known handicapped population of the
United States is over 20 million. A oonservative estimate places the number
of handicapped persons of work force age (16 through 64) at 5% million. This
probably doesn't include people with cancer, heart disease, diabetes and many
other diseases which are barriers to employment.

What are the handicaps of work force age Americans?

Handicap No. of people
Paralysis (muscular-skeletal) 5,400,000
Mentally retarded 3,500,000
Mentally restored 250,000
Hearing loss (not total) 2,000,000
Total deafness 250,000
Epileptic 2,000,000
Blind 700,000
Kidney failure 450,000
Amputee 200,000

What percentage of the handica are working? A far greater portion of

the nonhandicapped than of the handicapped are in the labor force. Of our
total population, 53 percent are employed; only 42 percent of the handicapped
are employed. Seventy percent of all males have jobs while 58 percent of
handicapped males are employed. Thirty-eight percent of all waomen are
employed while only 24 percent of handicapped wamen are:employed.

How can the U.S. Department of Labor help qualified handicapped workers? The
Bnployment Standards Administration administers Section 503 of the Rehabilitation
Act of 1973. Section 503 requires any employer with a federal govermment
contract or subcontract of more than $2, 500 to take affirmative action to hire
and advance the handicapped.

For more information contact the U.S. Department of Labor, Employment
Standards Administration office nearest you.

(over)
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Where are the handicapped found?

In Labor NOT in Labor Force Total

Region Force (Abli to Work) HardicaE@
I (R.I.,Conn., 313,536 76,452 89,988
mss. 'N.H. ’
Vt. ,Maine)

IT (N.J.,N.Y., 622,733 173,430 796,163
Canal Zone,
P.R.,V.I.)

III (Va.,W. Va., 600,497 177,704 778,201
D.C.,M. ,Del.,
Pa.)

IV (Ala.,Miss., 917,775 288,036 1,205,811
Fla.,Ga'.,S.C.,
N.C.,Ky.,Tenn.)

vV (111.,Ind., 1,212,603 363,876 1,576,479
Mich. ,Minn.,
Ohio, Wis.)

Vvl (La.,Ark., 576,646 174,541 751,187
Okla.,Tex.,
N.M.)

VII (Iowa,Kan., 324,176 86,871 411,047
Mo. ,Neb.)

VIII (Mont.,N.D., 158,061 44,241 202,302
S.D.,Colo. ,Wyo.,
Utah)

IX (Ariz.,Nev., 661,770 216,551 878,321
Calif.,Hawaii)

X (Alaska,Wash. 207,673 67,459 275,132
Ore. ,Idaho)

5,595,470 1,669,161 7,264,631

TOTALS

Statistical sources: 1970 U.S. Census, the President's Committee on

Employment of the Handicapped, National Easter Seals and Lawrence Berkley
Laboratory



VIETNAM VETERANS READJUSTMENT ACT, 1974

TITLE IV—-VETERANS, WIVES, AND WIDOWS EMPLOY-
MENT ASSISTANCE 'AND PREFERENCE AND VETER-
ANS' REEMPLOYMENT RIGHTS

Brc. 401. Chapter 41 of title 38, United States Code, is amended as

followe
Section 2001 is amended by red ing paragraph (2) as para-
l L (8) and adding after paragrap (l) & new paragraph B‘
ows:
"Eligible ' “(2) the term ‘eligible person’ means—
person," gi Al) t;he spouse of any person who died of a service-connected
isabili

“(B) the spouse of any member of the Armed Forces serving on
active duty who, at the time of application for assistance under
this chapter, is listed, pursuant to section 556 of title 37 and regu-
lations 1ssued themmder, by the Secretary concerned in one or
more of the followmﬁ.utagoms and has been so listed for a total
of more tlun ninet (i) missing in action, (ii) captured in
lme of lymb y 8 hostxle force or (iii) forcibly deumed or

e of dnty bya onuﬁ:: vernment or power, or
spouuo myperson 0 has a total disability pe
nent m nature t% rom a service-connected dmbxhty or the
spouse of a veteran died while a disability so evaluated was
'(bn)nse:cntstence.m ded by (1) “and eligibl "
38 USC 2002, ion is amen inserting “and e e persons
after “ehglble veterans” and (2{ inserting “and perlox:g’l’ sfurlfe “guch
veterans”.
38 USC 2003, (c) Seetxonsooslumendedby

(1) striking out in the first sentence “250,000 veterans” and
inserting in lieu thereof “250,000 veterans and eligible persons”;

(2) striking out in the fourth sentence “veterans’ ” and insert-

in lieu thereof “veterans’ and eligible persons’”;
m%s) inserting in clauses (1), (2), (4), (5), and (6) of the ﬁfth
sentence “and eligible persons” after “eligible veterans”
time the latter term appears in such clauses;

(4) inserting in clause (8) of the fifth sentence “or an eligible

reon’s” after “eligible veteran’s”; and

- (5) inserting in clause (4) of the fifth sentence “and persons”

‘ after “such veterans”.
38 USC 2005, (d) Section 2005 is amended by inserting “and eligible persons”
after “eligible veterans”,
(e) The last sentence of section 2006(a) is amended by striking out
“vetaugs and inserting in lieu thereof “eligible veterans and eligible

reons”.
% USC 2007, pe(f) Section 2007 is amended by—
(1) inserting in subsection (a)(1) “and each eligible person”
after “active duty,”;
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(2) redesignating subsection (b) as subsection (c) and inserting
the following new subsection (b) :

“(b) The Secretary of Labor shall establish definitive performance
standards for determining compliance by the State public employment
service agencies with the provisions of this chapter and chapter 42 of
this title. A full report as to the extent and reasons for any noncompli-
ance by any such State agency during any fiscal year, together with
the agency’s plan for corrective action during the succeeding year,
ghall included in the annual report of the Secretary of Labor
required by subsection (c) of this section.” ; and

n(i:i) striking out in the second sentence of subsection (c) (as

esignated by clause (2) of this subsection) “and other eligible
veterans” and inserting in licu thereof “other eligible veterans,
and eligible persons”.

Performance
standards,

38 USC 2011,

Skc. 402. Chapter 42 of title 38, United States (‘ode, is amended as

follows:
(1) by inserting in the first sentence of section 2012(a) “in the
amount. of $10,000 or more” after “contract” where it first appears,
by striking out “, in employing persons to carry out such contract,”
in such sentence, and by striking out “give special emphasis to the
employment of” and inserting in lieu thereof “take affirmative
action to employ and advance in employment” in such sentence;
f) by striking out in the third sentence of section 2012(a)
“The” and inserting in lieu thereof “In addition to requiring
affirmative action to employ such veterans under such contracts
and subcontracts and in order to promote the implementation of
such requirement, the” ; and
(3) by striking out in the first sentence of section 2012 (b)

Employmerit
under Federsl
oontracts,

38 USC 2012,

Koy
ing special emphasis in employment to” and inserting in ?ileu :

thereof “the employment of”. .
Skc. 403. (a) Chapter 42 of title 38, United States Code, is amended
by adding at the end thereof the following new section:

“8 2014. Employment within the Federal Government

“(a) It is the policy of the United States and the pur of this
section to promote the maximum of employment and job advancement
opportunities within the Federal Government for qualified disabled
veterans and veterans of the Vietnam era.

“(b) To further this policy, veterans of the Vietnam era shall be
eligible, in accordance with regulations which the Civil Service Com-
mission shall prescribe, for veterans readjustment appointments up to
and including the level GS-5, as specified in subchapter IT of chapter
51 of title 5, and subsequent career-conditional appointments, under
the terms and conditions specified in Executive Order Numbered 11521
(March 26, 1970), except that in applying the one-year period of eligi-
bility specified in section 2(a) of such order to a veteran or disabled
veteran who enrolls, within one year following separation from the
Armed Forces or following release from hospitalization or treatment
immediately following separation from the Armed Forces, in a pro-
gram of education (as defined in section 1652 of this title) on more
than a half-time basis (as defined in section 1788 of this title), the time
spent in such program of education (including customary periods of
vacation and permissible absences) shall not be counted. The eligibility
of such a veteran for a readjustment appointment shall continue for
not less than six months after such veteran first ceases to be enrolled
therein on more than a half-time basis. No veterans readjustment
appointment may be made under authority of this subsection after
June 30, 1978.

Veterans read-
Justment ap-
pointments,
eligibility.
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“(cgI Each department, agency, and instrumentality in the executive
branch shall include in its affirmative action slan for the hiring, place-
ment, and advancement of handicapped individuals in such depart-
ment, agency, or instrumentality as required by section 501(b) of
Public Law 93-112 (87 Stat. 891), a separate specification of plans (in
accordance with regulations which the Civil Service Commission shall
rescribe in consultation with the Administrator, the Secretary of
aabor, and the Secretary of Health, Education, and Welfare, con-
sistent with the purposes, provisions, and priorities of such Act) to
promote and carry out such affirmative action with respect to disabled
veterans in order to achieve the purpose of thissection.
“(d) The Civil Service Commission shall be responsible for the
review and evaluation of the implementation of this section and the
activities of each such department, , and instrumentality to

ney
. carry out the purpose and provisions ;?this section. The Commission

shall periodically obtain and publish (on at least a semiannual basis)
reports on such implementation and activities from each such depart-
ment, agency, and instrumentality, including specification of the use
and extent of appointments made under subsection (b) of this section
and the results of the plans required under subsection (c) thereof.

“(e) The Civil Service Commission shall submit to the Congress
annually a report on activities carried out under this section, except
that, with respect to subsection (c) of this section, the Commission may
include & report of such activities separately in the report required to
be submitted by section 501(d) of such Public Law 93-112, regarding
the employment of handicapped individusls by each department,
agency, and instrumentality.

“(f) Netwithstanding section 2011 of this title, the terms ‘veteran’
and ‘disabled veteran’ as used in this section shall have the meaning
groviged for under generally applicable civil service law and regula-
tions.”,

(b) The table of sections at the beginning of such chapter is
amended by adding at the end thereof :

“2014. Employment within the Federal Government.”.
Sec. 404. (a) Part III of title 38, United States Code, is amended

by adding at the end thereof a new chapter as follows:

. “Chapter 43—Veterans’ Reemployment Rights

“2021, Right to reemployment of inducted persons ; benefits protected.
“2022. Enforcement procedures.

“2023. Reemployment by the United States, territory, possession, or the District
of Columbia.

“2024. Rights of persons who enlist or are called to active duty; Reserves.
“2025. Assistanceé in obtaining reemployment.
“2028. Prior rights for reemployment.

“§2021. Right to reemployment of inducted persons; benefits
- protected

“(a) In the case of any person who is inducted into the Armed
Forces of the United States under the Military Selective Service Act
(or under any prior or subsequent corresponding law) for training
and service and who leaves a position (other than a temporary posi-
tion) in the employ of any employer in order to perform such train-
ing and service, and (1) receives a certificate described in section 9(a)
of the Military Selective Service Act (relating to the satisfactory
completion of military service), and (2) makes application for reem-
ployment within ninety days after such person is relieved from such
training and service or from hospitalization continuing after dis-
charge for a period of not more than one year—
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“(A) if such position was in the employ of the United States
Government, its territories, or Foemnons, or tical subdivi-
sions thereof, or the District of Columbia, such person shall—

“(i{)eif still qualified to perform the duties of such posi-
tion, be restored to such position or to a pgeition of like
seniority, status, and pay ; or .

“(ii) if not qualified to perform the duties of such posi-
tion, by reason of disability sustained during such service,
but qualified to perform the duties of any other position in
the employ of the employer, be offered employment and, if
such person so requests, be employed in such other position
the duties of which such person 1s qualified to perform as
will provide such person like seniority, status, and pay, or
the nearest approximation thereof consistent with the cir-
cumstances in such person’s case;

“(B) if such position was in the employ of a State, or political
subdivision thereof, or & private employer, such person shall—

“(1) if still gualiﬁed to perform the duties of such posi-
tion, be restored by such employer or his successor in interest
to such position or to a position of like seniority, status, and

pay; or

‘y(ii) if not qualified to perform the duties of such posi-
tion, by reason of disability sustained during such service,
but qualified to perform the duties of any other position in
the employ of such employer or his successor in interest, be
offered employment and, if such person so requests, be
em‘:loyed by such employer or his successor in interest in
such other position the duties of which such person is quali-

fied to perform as will provide such person like seniority,

status, and pay, or the nearest approximation thereof con-

sistent with the circumstances in such person’s case,
unless the employer’s circumstances have so changed as to make
it impossible or unreasonable to do so. Nothing in this chapter
shall excuse noncompliance with any statute or ordinance of a
State or political subdivision thereof establishing greater or addi-
tional rights or protections than the rights and protections estab-
lished pursuant to this chapter.

“(b) (1) Any person who is restored to or employed in a position in
accordance with the provisions of clause (A) or (B) of subsection (a)
of this section shall be considered as having been on furlough or leave
of absence during such person’s period of training and service in the
Armed Forces, shall be so restored or reemployed without loss of
seniority, shall be entitled to participate in insurance or other bene-
fits offered by the employer pursuant to established rules and practices
relating to employees on furlough or leave of absence in effect with
the employer at the time such person was inducted into-such forces,
and shall not be discharged from such position without cause within
one year after such restoration or reemployment.

%(2)- It is hereby declared to be the sense of the Congress that an
person who is restored to or employed in a position in accordance wit
the provisions of clause (A) or (B) of subsection (a) of this section
should be 8o restored or reemployed in such manner as to give such
person such status in his employment as he would have enjoyed if
such person had continued in such emxloyment oontinuous}y from
the time of such person’s entering the Armed Forces until the time
of such person’s restoration to such employment, or reemployment.

UyS. Government
employment o

-State or prie
vate employ-
mente

Nonocompliance
of employer.

Status rightse
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Keservs oomponent “(8) Any person who holds a position described in clause (A) or

memberse (B) of subsection (a) of this section shall not be denied retention in
employment or any promotion or other incident or advantage of
employment because of any obligation as a member of a Reserve com-
pouent of the Armed Forces.

State employes.  “(c) The rights granted by subsections (a) and (b) of this section to
persons who left the employ of a State or political subdivision thereof
and were inducted into the Armed Forces shall not diminish any rights
such persons may have pursuant to any statute or ordinance of such
State or political subdivision establishing greater or additional rights
or protections.

“g 2022, Enforcement procedures

“If any enployer, who is a private employer or a State or political
subdivision thereof, fails or refuses to comply with the provisions of
po 1594, section 2021 (a), (b) (1), or (b) (3), or section 2024, the district court
"9 1598, of the Unit tes for any district in which such private employer
maintains a place of business, or in which such State or political sub-
division thereof exercises authority or carries out its functions, shall
have the power, upon the filing of a motion, petition, or other appro-
priate pleading by the person entitled to the benefits of such provisions,
specifically to require such employer to comply with such provisions
_and to compensate such person for any loss of wages or benefits suffered
by reason of such employer’s unlawful action. Any such compensation
all be in addition to and shall not be deemed to diminish any of the
Hearing, benefits provided for in such provisions. The court shall order y
hearing in any such case and shall advance it on the calendar. Upon
appiication to the United States attorney or comparable official for any
district in which such private employer maintains & place of business.
.or in which such State or political subdivision thereof exercises author-
ity or carries out its functions, by any person claiming to be entitled to
the benefits provided for in such provisions, such United States attor-
ney or official, if reasonably satisfied that the person so applying is
entitled to such benefits, shall appear and act as attorney for such
person in the amicable a&justment of the claim or in the filing of any
motion, petition, or other appropriate pleading and the prosecution
thereof specifically to require such employer to comply with such provi-
sions. No fees or court costs shall be taxed against any person who may
apply for such benefits. In any such action only the employer shall be
deemed a necessary party respondent. No State statute of limitations
shall apply to any proceedings under this chapter.

“8 2023. Reemployment by the United States, territory, posses-
sion, or the District of Columbia
“(a) Any person who is entitled to be restored to or employed in a
%ﬁion in accordanoce with the provisions of clause (A) of section
1(a) and who was employed, immediately before entering the
Armed Forces, by any agency in the executive branch of the Govern-
ment or by any territory or ion, or political subdivision thereof,
or by the District of Columbia, shall be so restored or reemployed by
such agency or the successor to its functions, or by such territory, pos-
session, political subdivision, or the District of Columbis. In any case
in which, upon appeal of any person who was employed, immedgataly
before entering the Armed Forces, by any c( in the executive
branch of the Government or by the District of Columbia, the United
States Civil Service Commission finds that—

6y Po 1594,

¢
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“(1) such agency is no longer in existence and its functions have
not been transferred to any other agency ; or
“(2) for any reason if is not feasible for such person to be
restored to employment by such agency or by the District of
Columbia. L
the Commission shall determine whether or not there is a position in
any other agency in the executive branch of the Government or in the
vernment of the District of Columbia for which such person is quali-
ed and which is either vacant or held by a person having a temporary
appointment thereto. In any case in which the Commission determines
that there is such a position, such person shall be offered employment
-and, if such person so requests, be employed in such position by the
agency in which such position exists or by the government of the
District of Columbia, as the case may be. The Commission is authorized
and directed to issne regulations giving full force and effect to the
provisions of this section insofar as they relate to persons entitled to be
restored to or employed in positions in the executive branch of the
Government or in the government of the District of Columbia, includ-
ing persons entitled to te reemployed under the last sentence of sub-
section (b) of this section. The agencies in the executive branch of the
Government and the government of the District of Columbia shall
comply with such mles, regulations, and orders issued by the Commis-
sion pursuant to this subsection. The Commission is authorized and
directed whenever it finds, upon appeal of the person concerned, that
any agency in the executive branch of the Government or the govern-
ment of the District of Columbia has failed or refuses to comply with
the provisions of this section, to issue an order specifically requiring
such agency or the government of the District of Columbia to comply
with such provisions and to compensate such person for any loss of
enlary or wages suffered hy reason of failure to comply with such pro-
visions, less any amounts received by such person through other em-
ployment, unemployment compensation, or readjustment allowances.
Any such compensation ordered to be paid by the Commission shall be
in addition to and shall not be deemed to diminish any of the benefits
provided for in such provisions, and shall be paid by the head of the
agency concerned or by the government of the District of Columbia
out of appropriations currently available for salary and expenses of
such agency or government, and such appropriations shall be avail-
able for such purpose. As used in this chapter, the term ‘agency in the
executive branch of the Government’ means any department, inde-
pendent establishment, agency, or corporation in the executive branch
of the United States Government (including the United States Postal
Service and the Postal Rate Commission).

“(b) Any person who is entitled to be restored to or employed in a
position in accordance with the provisions of clause (A) of section
2021 (a), and who was employed, immediately before entering the
Armed Forces, in the legislative branch of the Government, shall be
s0' restored or employed by the officer who appointed such person to
the position which such person held immediately before entering the
Armed Forces. In any case in which it is not possible for any such
nerson to be restored to or employed in a position in the legislative
branch of the Government and such person is otherwise eligible to
acquire a status for transfer to a position in the competitive service in
accordance with section 3304(c) of title 5, the United States Civil
Service Commission shall, upon appeal of such person, determine

Regulations.
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451,

whether or not there is a position in the cxecutive branch of the
Government for which such person is qualified and which is either
vacant or held by a Ylerson having a temporary appointinent thereto.
In any case in which the Commission determines that there is such
a position, such person shall be offered employment and, if such per-
son 80 requests, gemployed in such position by the agency in which
such position exists. :

“(c) Any person who is entitled to be restored to or employed in a
position in accordance with tht:(rrovisions of clanse (A) of section
2021(a) and who was employed, immediately before enterin;i,ethe
Armed Forces, in the judicial branch of the Government, shall be so
restored or reemployed by the officer who appointed such person to
the position which such person held immediately before entering the
Armed Forces.

&8 2024, Rights of persons who enlist or are called {o active duty;
Reserves

“(a) Any person who, after entering the employiaent on the basis of
which such person claims restoration or reemployment, enlists in the
Armed Forces of the United States (other than in a Reserve compo-
nent) shall be entitled upon release from service under honorable con-
ditions to all of the reemployment rights and other benefits provided
for by this section in the case of persons inducted under the provisions
of the Military Selective Service Act (or prior or subsequent legisla-
tion providing for the involuntary induction of persons into the
Armed Forces), if the total of such person's service performed
between June 24, 1948, and August 1, 1961, did not exceed four years,
and the total of any service, additional or otherwise, performed by
such person after August 1, 1961, does not exceed five years, and if the
service in excess of four years after August 1, 1061, is at the request
and for the convenience of the Federal Government (plus in each case
any period of additional service imposed pursuant to Jaw).

%(b) (1) Any person who, after entering the employment on the
basis of which such person claims restoration or reemployment, enters
upon active duty (other than for the pu of determining physical
fitness and other than for training), whether or not voluntarily, in the
Armed Forces of the United States or the Public Health Service in re-
sponse to an order or call to active duty shall, ugn such person’s relief
from active duty under honorable conditions, be entitled to all of the
reemployment rights and benefits provided for by this chapter in the
casa of persons inducted under the provisions of the Military Selective
Service Act (or prior or subsequent legislation providing for the
involuntary induction of persons into the Armed Forces), if the total
of such active duty performed between June 24, 1848, and August 1,
1961, did not exceed four years, and the total of any such active duty,
additional or otherwise, performed after August 1, 1961, does not
exceed four years (plus in each case any additional period in which
such p‘eirson) was unable to obtain orders relieving such person from
active duty).

“(2) Anv member of a Reserve component of the Armed Forces of
the United States who voluntarily or involuntarily enters upon active
duty (other than for the purpose of determining physical fitness and
other than for training) or whose active duty is voluntarily or involun-
tarily extended during a lgeriod when the President is authorized to
order units of the Ready Reserve or members of a Reserve component
to active duty shall have the service limitation governing eligibility for
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reemployment rights under subsection (b) (1) of this section extended
by such member’s period of such active duty, but not to exceed that
period of active duty to which the President is authorized to order
units of the Ready Reserve or members of a Reserve component. With
respect to a member who \'oluntari‘liy enters upon active duty or whose
active duty is voluntarily extended, the provisions of this subsection
shall apply only when such additional active duty is at the request and
for the convenience of the Federal Government.

«“ &c) Any member of a Reserve component of the Armed Forces of
the United States who is ordered to an 1nitial period of aciive duty for
training of not less than three consecutive months shall, upon applica-
tion for reemployment within thirty-one days after (1) such mem-

Additional
active duty,

Duty for less
than three
months,

ber's release from such active duty for training after satisfactory .

service, or (2) such member’s discharge from hospitalization incident
to such active duty for training, or one year after such member’s sched-
uled release from such training, whichever is earlier, be entitled to all
reemployment rights and benefits provided by this chapter for per-
sons inducted under the provisions of the Military Selective Service
Act (or prior or subsequent legislation providing for the involuntary
induction of persons into the Armed Forces), except that (A) any
person restored to or employed in a position in accordance with the
provisions of this subsection shall not be discharged from such posi-
tion without cause within six months after that restoration, and (B)
no reemployment rights granted by this subsection shall entitle any
person to retention, preference, or displacement rights over any vet-
eran with a superior claim under those provisions of title 5 relating to
veterans and other preference eligibles.

“(d) Any employee not covered by subsection (c} of this section
who holds a position described in clause (A) or (B) of section 2021 (a
shall upon retiuest be granted a leave of absence by such person’s
employer for the period required to perform active duty for training
or mactive duty training in the Armed Forces of the énited States.
Upon such employee’s release from a period of such active duty for
training or inactive duty trainin%: or upon such employee’s discharge
from hosgitalization incident to that training, such employee shall Ee
permitted to return to such employee’s position with suci seniority,
status, pai, and vacation as such employee would have had if such
employee had not been absent for such purposes. Such employee shall
report for work at the begummg of the next regularly scheduled
working period after expiration of the last calendar day necessary to
travel from the place of training to the place of employment foll}(')w-
ing such employee’s release, or within a reasonable time thereafter
if delayed return is due to factors beyond the employee’s control.
Failure to report for work at such next regularly scheduled working
period shall make the employee subject to the conduct rules of the
employer pertaining to explanations and discipline with respect to
absence from scheduled work. If such an employee is hospitalized
incident to active duty for training or inactive duty training, such
employee shall be required to report for work at the beginning of the
next regularly scheduled work period after expiration of the time
necessary to travel from the place of discharge from hospitalization
to the lywe of employment, or within a reasonable time tKerenfter if
delayed return is due to factors beyond the employee’s control, or
within one year after such employee’s release from active duty for
training or inactive duty training, whichever is earlier. If an employee

50 USC app.
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covered by this subsectior is not qualified to perform the duties of
such employee’s position by reason of disability sustained during
active duty for training or inactive duty training, but is qualified to
perform the duties of any other position in the employ of the employer
or his successor in interest, such employee shall be offered employ-
ment and, if such person so requests, be employed by that employer
or his successor in interest in such other position the duties of which
such employee is qualified to perform as will provide such employee
like seniority, status, and pay, or the nearest approximation thereof
comsistent with the circumstances in such employee’s case.

“(ei Any employee not covered by subsection (c) of this section
who holds a position described in clause (A) or (B) of section
2021 (a) shall be considered as having been on leave of absence during
the period required to report for the purpose of being inducted into,
entering, or determining, by a preinduction or other examination,
physical fitness to enter the Armed Forces. Upon such employee’s
rejection, upon completion of such emgloyee’s preinduction or other
examination, or upon such employee’s discharge from hospitalization
incident to such rejection or examination, such employee shall be per-
mitted to return to such employee’s position in sccordance with the
provisions of subsection (d) of this section.

“(f) For the purposes cf subsections (c) and (d) of this section,
full-time training or other full-time duty performed by a member of
the National Guard under section 816, 503, 504, or 505 of title 32, is
considered activo duty for training; and for the pu of subsection
(d) of this section, inactive duty training performed by that member
under section 502 of title 32 or section 206, 301, 309, 402, or 1002 of
title 87, is considered inactive duty training.

“g§ 2025. Assistance in obtaining reemployment
“The Secretary of Labor, through the Office of Veterans’ Reem-
ployment Rights, shall render aid in the replacement in their former
positions or reemployment of persons who have satisfactoril*)com-
leted any period of active duty in the Armed Forces or the Public
ealth Service. In rendering such aid, the Secretary shall use existi
Federal and State agencies engaged in gimilar or related activities an
-shall utilize the assistance of volunteers.

“8 2026. Prior rights for reemployment

“In any case in which two or more persons who are entitled to be
restored to or employed in a position nnder the provisions of this
chapter or of any other law relating to similar reemployment benefits
left the same position in order to enter the Armed Forces, the person
who left such position first shall have the prior right to be restored
thereto or reemployed on the basis thereof, without prejudice to the
reemployment rights of the other person or persons to be restored or
reemploved.”.

(b) The table of chapters at the beginning of title 38, United States
Code, and the table of chapters at the beginning of F"t III of such
title are each amended by adding at the end thereo

“43. Veterans’ Reemployment Rights 2021",
Sec. 405. Section 9 of the Military Selective Service Act is amended

by—
1) repealing subsections (b) through (h); and
2) reg::ignatin subsection)s (i) ngd 2))) 'as subsections (b)
and (c), respectively.



Executive Order 11141 Declaring Policy Against

Discrimination

Text of Executive Order 11141
signed by President Johnson February
13, 1964.

WHEREAS the principle of equal
employment opportunity is now an
established policy of our Government
and applies equally to all who wish
to work and are capable of doing so;
and

WHEREAS discrimination in em-
ployment because of age, except upon
the basis of a bona fide occupational
qualification, retirement plan, or stai-
utory requirement, is inconsistent with
that principle and with the social and
economic objectives of our society;
and

WHEREAS older workers are an in-
dispensable source of productivity and
experience which our Nation can ill
afford to lose; and

WHEREAS, President Kennedy,
mindful that maximum national
growth depends on the utilization of
all manpower resources, issued a mem-
orandum on March 24, 1963, reafirm-
ing the policy ot the Executive Branch
of the Jovernment of hiring and pro-
moting employees on the basis of merit
alone and emphasizing the need to
assure that older p2ople are not dis-
criminated against because of their
age and receive fair and full con-
sideration for employment and ad-
vancement in Federal employment;
and '

older persons by all sectors of the
economy, private and public, the
Federal Government can and should
provide maximum lsadership in this
regard by adopting that principle as

Based on Age

an express policy of the Federal Gov-
ernment not only with respect to
Federal employees but also with re-
spect to persons employed by con-
tractors and subcontractors engaged
in the performance of Federal con-
tracts;

NOW, THEREFORE, by virtue of the
authority vested in me by the Con-
stitutlon and statutes of the Unlted
States anc as President of the United
States, I hereby declare that it is the
policy of the Executive Branch of the
Government that (1) contractors and
subcontractors engaged in the per-
formance. of Federal coatracts shall
not, In connection with the employ-
ment, advancement, or discharge of
employees, or in connection with the
terms, conditions, or privileges o? thelr
employment, discriminate against per-
sors because of thelr age except upon
the basls of a bona fide occupational
quallfication, retirement plan, or
statutory requirement, and (2) that
coniractors and subcontractors, or
persoLs acting on their behalf, shall
not specify, in solicitatiors or adver-
tiements for employees to work on
Government contracts, a mazimum
age limit for such employment unless
the specified maximum age limit is
based upon a bona flde occupational
qualification, retirement plan, or
statutory requirement. The head of
each department and agency shall
take appropriate action to enunciate
this policy, and to this end the Federal
Procurement Regulationsand the
Armed BServices Procurement Regu-
lation shall be amended by the in-
sertion therein of a statement giving
continuous notice of the existence of
the policy declared by this order.




E.0. 11478 on Nondiscrimination in Federal Government

Text of Executive Order 11478,
signed by President Nixon August 8,
1969, prohibiting discrimination in
federal employment on account of
race, color, religion, sex, or national
origin. These provisions supersede
Part 1 of Ezecutive Order 11246, as
amended by Ezecutive Order 11375.

EQUAL EMPLOYMENT OPPORTUNITY
IN THE FEDERAL GOVERNMENT

It has long been the policy of the
United States Government to provide
equal opportunity in Federal employ-
ment on the basis of merit and fitness
and without discrimination because
of race, color, religion, sex, or national
origin. All recent Presidents have
fully supported this policy, and have
directed department and agency heads
to adopt measures to make it a
reality.

As a result, much has been accom-
plished through positive agency pro-
grams to assure equality of opportuni-
ty. Additional steps, however, are
called for in order to strengthen and
assure fully equal employment oppor-
tunity in the Federal Government.

NOW, THEREFORE, under and by
virtue of the authority vested in me
as President of the United States by
the Constitution and statutes of the
United States, it is ordered as follows:

Section 1. It is the policy of the
Government of the United States to
provide equal opportunity in Federal
employment for all persons, to pro-
hibit discrimination in employment
because of race, color, religion, sex, or
national origin, and to promote the
full realization of equal employment
opportunity through a continuing
affirmative program in each execu-
tive department and agency. This
policy of equal opportunity applies to
and must be an integral part of every
aspect of personnel policy and prac-
tice in the employment, development,
advancement, and treatment of civil-
ian employees of the Federal Govern-
ment.

Sec. 2. The head of each executive
department and agency shall establish

and malntain an af{irmative program
of equal employment opportunity for
all civillan employees and applicants
for employment within his jurisdie-
tion in acordance with the policy set
forth in section 1. It is the responsi-
bility of each department and sgency
head, to the maximum extant possible,
to provide sufficient resources to ad-
minister such a program in a positive
and effective manner; assure that
recruitment activities reach all sources
Pf job candjdates; utilize to the fullest
extent the present skills of each em-
ployee; provide the maximum feasible
opportunity to employess to enhance
their skills so they may perform at
their highest potential and advance
in accordance with their abilities;
provide tralning and advice to man-
agers and supervisors to assure their
understanding and implementation of
the policy expressed in this Order;
assure participation at the local level
with other employers, schools, and
public or private groups in coopera-
tive efforts to improve communiiy
conditions which affect employability;
and provide for a system within the
department or agency for periodically
evaluating . the effectiveness with
which the policy of this Order is
being carried out.

Sec. 3. The Civil Service Commis-
sion shall provide leadership and
guidance to departments and agencies
in the conduct of equal employment
opportunaity programs for the civilian
employees of and applicants for em-
ployment within the executive de-
partments and agencies in order to
assure that personnel operations in
Government departments and agen-
cies carry out the objective of equal
opportunity for all persons. The
Commission shall review and evaluate
agency program operations period-
ically, obtain such reports from
departments and agencies as it deems
necessary, and report to the President
as appropriate on overall progress.
The Commission will consult from
time to time witn such individuals,
groups, or organizations as may be cf
assistance in improving the Feceral



TEXT OF FEDERAL LAWS

program and realizing the objectives
ol this Order.

Sec. 4. The Civil Service Commission
shall provide for the prompt, fair, and
impartial conslderation of all com-
piaints of discrimination in Federal
employment on the basis of race, color,
religion, sex, or natlonal origin. Agency
systems shall provide access "to
counseling for employees who feel
aggrieved and shall encourage the
resolution of employee problems on
an informal basis. Procedures ‘for the
consideration of complaints shall
include at least one impartial review
within the executive department or
agency and shall provide for appeal
to the Civil SBervice Commission.

Sec. 5. The Civll Service Commisaion
shall issue such regulations, orders,
and instructions as it deems necessary
and appropriate to carry out this
Order and assure that the executive
branch of the Government leads the
way as an equal opportunity employer,
and the head of each executive de-
partment and agency shall comply

with the regulations, orders, and
instructions Issued by the Commission
under this Order.

Sec. 6. This Order applles (a) to
military departments as defined in
section 102 of title 5, United States
Code, end executive agencies (other
than the General Accounting Office)
as defined in section 105 of title 5,
United States Code, and to the em-
ployees thereof (including employees
paid from nonappropriated funds),
and (b) to those portions of the legis-
lative and judicial branches of the
Federal Government and of the
Government of the District o Colum-
bia having positions In the competi-
tive service and to the employees in
those positions. This Order does not
apply to aliens employed outside the
limits of the United States.

Sec. 7. Part I of Executive Order No.
11248 of September 24, 1865, and those
parts of Executive Order No. 11375 of
October 13, 18687, which apply to
Federal employment, are hereby su-
perseded.




TAB C

EQUAL PAY ACT OF 1963
(Full text is found in appendix under this tab)

I. INTRODUCTION

Legislation of a controversial nature, if to be enacted at all,
requires compromise. The Equal Pay Act of 1963 therefore was
enacted with the usual attributes of congressional compromise; am-
biguous language is left to the courts to resolve. (The same holds

true for Title VII of the Civil Rights Act of 1964.)

In a precedent-setting decision, the U.S. Court of Appeals, Third

Circuit stated:

The (Equal Pay) Act was the culmination of
many years of striving to eliminate discrim-
ination in pay because of sex. Similar bills
were before Congress for many years before
the Act ultimately was adopted, and in its
final form it bears evidence of the com-
peting tendencies which surrounded its birth.
There are problems of construction which
leap up from the reading of its language....
a study of its legislative history and the
bills which preceded it yields little
guidance in the construction of its pro-
visions in concrete circumstances.

This Court held:

. Congress in prescribing ‘‘equal" work did
not require that the jobs be identical, but
only that they must be substantially equal.
Any other interpretation would destroy the
remedial purposes of the Act (underscore
added).

(Shultz v. Wheaton Glass Co., 421 F. 2d
259, 1970. Review denied by U.S. Supreme
Court, 398 US 905, 1970.)
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The law provides that wage differentials based on sex must be
eliminated by raising the pay of the lower-rated employees, not

by reducing the pay of thé higher-rated employee.

The EPA was incorporated into an existing law, Section 6 (d) of

the Fair Labor Standards Act of 1938 (FLSA)--(federal minimum wage-
overtime protection law). The federal equal pay law is enforced
by the Wage and Hour Division of the Employment Standards Div-

ision, Department of Labor.
IT. COVERAGE

Employee coverage under the equal pay act is based on coverage

under the Fair Labor Standards Act.

If an employee is covered under the federal minimum wage law
(FLSA), then that employee is automatically covered under the

Equal Pay Act.

There have always been four-job cétegories exempted from FLSA cover-
age: professional, executive, administrative, and outside salesperson.
However, they are now covered under the Equal Pay Law. Title IX

of the Education Amendments of 1972 amended the FLSA to include

them under the EPA. They still remain exempt under the federal

minimum wage and overtime requirements.

Before 1966, the Equal Pay Act covered only private sector employees.
In 1966, certain public employees came under FLSA and EPA coverage:
employees of hospitals, nursing homes or schools operated by states
or political subdivisions, and local transit systems. This inclusion

of these public employees survived a constitutional challenge.



Subsequently, in 1974, the amendments to the FLSA provided for
equal pay coverage of most federal employees and those non-
supervisory state and local employees who were not covered in
1966. Excluded from coverage:

(1) elected officials and their personal staff;

(2) éppointees on the policy-making level;

(3) immediate advisors with respect to the exercise of the
constitutional or legal powers of the office.

The FLSA, and consequently the equal pay provisions, for state

and local government employees brought under 1974 coverage has

not been applied as a result of a constitutional challenge. The
Supreme Court granted a stay of application until it comes down with
a decision as to whether the Federal Government caﬁ regulate state

and local governments in this area.

III. DEFINITIONS

A. Meaning of "Establishment"

Wage comparisons are made only between employees of the
opposite sex within the same establishment. Rates paid

in different establishments are not compared. The term
"establishment" refers to a "distinct physical place of
business or enterprise' which may include several plants,
offices or stores. For example, the Yage-Hour Administrator
found two divisions which were "'semi-autonomous" -- i.e.,
had their own building, management and payroll -- to be

separate establishments when:



(a) each is physically separated from the other's
activities.

(b) they are functionally operated as separate units,
having separate records and bookkeeping.

(c) there is no interchange of employees between the
units - except on a minimal or emergency basis.
Wage-Hour opinion letter, June 17, 1966)

Meaning of "Wages"

In comparing wages paid male and female employees, the term
"wages'" is considered to have the same meaning it has elsewhere
in the FLSA. In general, wages will include "all payments made
to or on behalf of the employee as remuneration for employ-
ment." It includes all rates whether calculated on a time,
price of job, incentive or other basis, as well as tﬁe rate at
which overtime is compensated. In the case of overtime, the
Wage-Hour Administrator stated that although the use of dif-
ferent methods to compute overtime pay for men and women would
not in itself be a violation of the EPA, the results must pro-
vide equal pay for equal work. (Wage-Hour Opinion Letter,

December 14, 1964)

Vacation and holiday pay and premium pay are also considered
"remuneration for employment" and must be considered in apply-
ing the equal pay provisions of the EPA.
1. Pension and Insurance Benefits
If employer contributions to a plan providing insurance
or similar benefits to employees are equal for both

men and women, no wage differential prohibited by the
EPA will result from such payments, even though the
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benefits which accrue to the employees in question
are greater for one sex than for the other. Or, if
the employer makes unequal contributions for employees
of opposite sexes, there is no violation of the equal
pay provisions if the resulting benefits are equal for
all employees.

Maternity Benefits
Payments related to maternity which are made by an

employer to an employee do not constitute remuner-
ation for employment and are beyond the scope of the

.equal pay provisions of the EPA. (Wage-Hour Opinion

Letter, June 29, 1966)

TESTS FOR DETERMINING THE EQUALITY OF JOBS

Equal Work

The EPA expressly forbids wage discrimination on the basis of

sex when male and female employees perform equal work

on jobs within the same establishment requiring '"equal skill,

effort and responsibility, and which are performed under

similar working conditions."

The U.S. Court of Appeals (Third Circuit) has ruled that the

term "equal work" does not require that jobs be identical, but

that they be substantially equal in terms of skill, effort

and responsibility. The court found the employer in viola-

tion of the EPA for basing wage differentials on an artifi-

cially created job classification apparently established to

keep women in a subordinate role. (Schultz v. Wheaton Glass

Co., 421 F. 2d. 259, cert. denied, 398 U.S. 905, 1970).
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The decisions in ltheaton Glass and American Can have been

influential in subsequent court decisions involving the

equal work requirement.

Equal Skill

The criterion of equal skill has been specified to include
such factors as experience, training, education, and ability.
Skill applies only to performance requirements of the positions

under consideration and not to skills which the employee may have,

but which are not necessary to perform the job.

In hospital cases, the courts generally have found the work of
female nursing aids and male orderlies to be equal within the
meaning of the EPA since the additional duties, responsibilities
or weight-lifting of the orderlies were not substantial.
(Brennar v. Owensboro-Daviess County Hospital CA 6 (1975),

22 WH Cases 513; Brennan v. Prinie William Hospital CA 4

(1974), 21 WH Cases 1017, Brennan v. St. Luke Hospital USDC ED
Kennedy (1973) 21 WH Cases 392).

The Fifth Circuit Court of Appeals has noted that the issue

of equal skill should be decided on a case-by-case basis. In
one case the court found that a wage differential between aides
and orderlies was justified because the jobs were not equal
(Hodgson v. Golden Isle Nursing Home, Inc., 20 WH cases 951, 1973).
In another case the same court found that the two jobs were equal -
(Hodgson v. Brookhaven General Hospital, 70 WH Cases 991, 1972).

Equal Effort

Equal effort deals with the measurement of the physical or mental
exertion needed for the performance of a job. Two jobs may
require equal effort even though the effort may be exerted in
different ways. Also, jobs do not involve equal effort under the

EPA, even though they include most of the same routine duties,



if the more highly paid job involves additional tasks that:

(1) require extra effort;

(2) consume a significant amount of the time of all those
whose pay differentials are to be justified in terms
of them;

(3) and are of an economic value commensurate with the

pay differential (Hodgson v. Brookhaven General Hosp-
ital CA 5 1970, 19 WH Cases 822).

Further, the occasional sporadic performance of an activity
which may require extra exertion is not alone sufficient to
justify a finding of unusual effort.

Example:

A supermarket may pay more to male clerks who spend 20 per-
cent of their time as clerks, while women do clerking the '
entire time. If the women spend 20 percent of their time per-
forming "light cleaning and light stocking work" while men do
the heavy lifting, the difference in effort would have to be
proved to be ''so substantially different as to render the jobs
as a whole unequal," in order to justify a wage differential.

(Wage and Hour Opinion Letter, June 3, 1964)

Equal Responsibility

This criterion has been interpreted as the degree of accountability
required in the performance of the job with emphasis on the
importance of the job obligation. If jobs are otherwise equal,

a minor or insignificant difference in the degree of responsibility

does not make them unequal.



Examples

A wage differential may be justified for:

(1) an employee who is required to assume supervisory
responsibilities in the absence of the regular
supervisor;

(2) a sales clerk who is authorized to accept customers'
personal checks. But minor differences such as the
responsibility for turning out lights or locking up
at the end of the day do not justify a wage differential.

Similar Working Conditions

In applying the test on similar working conditions, a practical
judgment is required as to whether the differences are

the kind customarily considered in setting wage levels. The
fact that jobs are being performed in differént departments
does not establish dissimilarity of working conditions.

Example:

Working conditions would apparently be dissimilar when some
employees do the majority of their work outside the establish-
ment while others do most of their work on the inside.

The U.S. Supreme Court's first direct review of the EPA was
concerned with the definition of working conditions under the
EPA. The Court found that '"working conditions' encompass

physical surroundings and hazards, but not the time of day worked,

i.e., shift work. However, the Court pointed out that it was
not questioning the right to establish "nondiscriminatory
shift differentials" as long as they did not operate as an
"added payment based on sex." A night rate differential
would not of itself violate the EPA, but in the present case
the pay differential 'arose simply because men would not
work at the low rates paid women inspectors,' and therefore
it violated the Act. (Corning Glass Works v. Brennan, 21

WH Cases 767, 1974 ).
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V. EXCEPTIONS TO THE EQUAL PAY STANDARD

The Act specifically provides that there are circumstances under
which unequal wages may be paid. Unequal wages can be justified
when they are based on:

(1) a bona fide seniority system;

(2) a merit system;

(3) a system'which measures earnings by quantity or quality of
production;

(4) any factor other than sex.

The employer bears the burden of proof to show that the unequal

wages were the result of one of these factors.

The first three exceptions are not restricted to, although they
include, formal systems or plans that are reduced to writing.

Formal plans may, of course, provide better evidence of the actual
factors which establish a basis for a wage differential, but informal
Or unwritten systems: and plans may qualify under the EPA if it can
be demonstrated that the standards or criteria upon which the wage
differential is based are applied pursuant to an established plan,
the essential terms and conditions of which have been communicated

to the affected employees.

To qualify for the exceptions, however, the plans or systems must
not base the wage differentials in any way on sex. Any plan that

establishes separate and different ''male" and ''female'" rates
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without regard to job content will be carefully scrutinized by
the Wage and Hour Division of the Department of Labor to determine
if the rate differentials are sex-based and in violation of the

law.

When applied without distinction to employees of both sexes,
shift differentials, incentive payments, production bonuses,
performance and longevity raises and the like will not result in
equal pay violations. The same is true for ''red circle' rates,
rates paid on temporary reassignments, entrance rates paid under

training programs, and rates paid to part-time employees.

Application of Exceptions to the Equal Pay Standard

A. "Red Circle'" Rates

The term "red circle'" rates describes certain

higher than normal wage rates which are maintained
for many reasons. For example, when a company de-
cides to replace its separate male-female wage

scales with a single rate for all workers. A

number of males would be downgraded to lower pay
scales, but to avoid wage reductions the company
would "red circle'" the rates of the downgraded

male workers. Job content would be the controlling
factor in determining the legality of the new wage
scale. If the work involved under the former,
separate pay scales wasn't comparable, the new wage
rate would be valid because the differential was
based on a factor other than sex. But if the work

is and has been comparable, ''red circling' male

rates to accommodate an original wage disparity based
on sex would violate the EPA. Policies contrary to
the EPA will not be upheld merely because they appear
in a union contract or have been established by past
practice.
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Training Programs

Employees in a bona fide training program may,

in the furtherance of their training, be assigned

to various types of work. For example, the trainee
may be performing equal work with nontrainees of

the opposite sex whose wages are higher than those

of the trainee. Such a wage differential would be
attributable to a factor other than sex and there
would be no violation of the equal pay standard.
Training programs which appear to be available only
to employees of one sex will be carefully examined

to determine whether they are, in fact, bona fide.
Where a differential is paid to employees of one

sex because, traditionally, only they have been con-
sidered eligible for promotion to executive positions,
such a practice in the absence of a bona fide training
program would be sex-based discrimination and hence
unlawful.

Head of Household Differentials

Higher wages for heads of households may be law-
ful, but only if females have the same opportunity
as males to qualify for the designation. Such a
differential bears no relationship to job require-
ments or job performance. Therefore, the head-of-
household status does not automatically qualify as a
"factor other than sex" on which a pay differential
may be based. According to the Wage and Hour Division,
wage differentials based on this factor tend to be
paid to males only, even though women may bear

equal or greater financial responsibility as '"head
of household."

Part-time employees

Part-time workers do not have to be paid the same
wage as full-time workers of the opposite sex so

long as the difference in working time is the basis
for the pay differential or the pay practice is
applied uniformly to both sexes. Different rates for
part-time work are usually based on workweeks of 20
hours or less.
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E. Employment Cost Factors

A wage differential based on claimed differences
between the average cost of employing women
workers as a group and the average cost of em-
ploying men as a group does not qualify as a
differential based on any ''factor other than
sex," and would violate the EPA. To group
employees solely on the basis of sex for pur-
poses of comparing costs necessarily rests on
the assumption that the sex factor alone may
justify the wage differential, and such an
assumption is contrary to the terms and purpose of
the Equal Pay Act.

VI. ENFORCEMENT

The Wage and Hour Division of the Department of Labor (DOL)
is responsible for the administration and enforcement of
the EPA. Equal pay enforcement policies are contained in the

DOL's Interpretative Bulletin. The DOL has no jurisdiction

under the Act to find a violation before a person is actually
employed. (Under Title VII of The Civil Rights Act, the
EEOC would have jurisdiction over applicant complaints reporting

unequal pay.)

Power of Investigation and Civil Remedies

The DOL has three broad powers under the EPA. The Secretary of
Labor and his or her designated representatives are empowered to
investigate possible violations of the Act; conciliate or negotiate
a settlement where violations are found; and litigate cases where

efforts to secure compliance have failed.
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The most basic power is that of investigation. The DOL may

examine and take copies of documents such as payrolls, records

of employment, personnel evaluations, and any other employee

records that may bear on an investigation. If necessary, such

records may be subpoenaed. The DOL may also interview any and

all employees. If a violation is found and voluntary compliance

cannot be achieved, the Secretary of Labor may file one of

two types of civil suits to collect back wages:

1. A suit to collect '"liquidated damages'" -- in effect, double
damages. Requires a jury trial. (Section 216 (c))

2. A suit to collect actual amount of back wages and to prevent
future violation of the Act. Does not require a jury trial.
(Section 217)

Employees may also file (Section 216 (b)). They may sue without

providing notice to the Secretary of Labor, exhausting the DOL

administrative remedies or even filing a complaint. Employee
suits may be filed at any time to recover unpaid back wages and to
seek liquidated damages. The employee's right to sue, however, is

terminated when the Secretary files suit.

The statute of limitations for back pay is two years. However, if
the violation is found to be a willful one, the statute is extended
to three years. The courts have defined the action of an employer

to "willful" when:

...there is substantial evidence in the record to support
a finding that the employer knew or suspected that his actions
might violate the FLSA. Stated most simply, we think the test
should be: Did the employer know the FLSA was in the picture?

(Coleman v. Jiffy June Farms, Inc., 458 F. 2d 1139 (5th Circuit),
1971)).
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THE FEDERAL EQUAL PAY ACT OF 1963
(Section 6(d) of the Fair Labor Standards Act of 1938, as amended)

Section 800.100.—Section 6(d) of the Act.

The Equal Pay Act of 1963 amended section
6 of the Fair Labor Standards Act by adding
thereto a new subsection (d) as follows:

(d) (1) No employer having employees subject to any
provisions of this section shall discriminate, within any
establishment in which such employees. are employed,
between employees on the basis of sex by paying wages
to employees in such establishment at a rate less than the
rate at which he pays wages to employees of the opposite
sex in such establishment for equal svork on jobs the
performance of which requires equal skill, effort, and
responsibility, and which are performed under similar
working . onditions, except where such payment is made
pursuant to (i) a seniority system; (ii) a merit system;
(iii) a system which measures earnings by quantity or
quality of production; or (iv) a differential based ou any
other factor otber than sex: Prorided, That an empioyer
who is paying a wage rate differential in violation of this
subsection shall not, in order to comply with the provi-
sions of this subsection, reduce the wage rate of any
employee.

(2) No labor organization, or its agents, representing
employees of an employer having employees subject to any
provisions of this section shall cause or attempt to cause
siich an employer to discriminate against an employee in
violation of paragraph (1) of this subsection.

(3) ¥or purposes of administration and enforcement,
any amounts owing to any employee which have been
withheld in violation of this subsection shall be deewmed
to be unpaid minimum wages or unpaid overtime coru-
pensation under this Act.

(4) As used in this subsection, the term ‘“labor orga-
nization” means any organization of any kind, or apny
agency or employee representation committee or plan, in
which employees participate and which exists for the pur-
pose, in whole or in part, of dealing with employers con-
cerning grievances, labor disputes, wages, rates of pay,
bours of employment, or conditions of work.



TAB D

TITIE VII
(Full text of Title VII is in Appendix under this Teb.)

I. INTRODUCTION

The Civil Rights Act of 1964 is an omnibus law covering multiple
aspects of discrimination (e.g., voting rights, public accommoda-
tions, etc.). It contains eleven Titles, one of which is Title VII.

Title VII, outlawing all forms of employment discrimination, was
the culmination of a 20-year federal legislative effort to enact

fair employment practices legislation.

The enactment of Title VII has changed the vocabulary of antidis-
crimination law -- the term "fair employment practices" has given
way in conversation and in writings to "equal employment opportun-

ity " (EEO).

Title VII, effective July 2, 1965, outlaws employment discrimination
based on race, color, sex, religion, and national origin. These
five bases are usually referred to by the generic term of "protec-

ted classes".

In 1972, Title VII was materially amended by the Equal Employment
Opportunity Act. Among the specific changes were:
1) The public sector was brought under coverage.

2) The 1964 exemptions for educational institutions were
lifted.



3) The EEOC was granted power to litigate cases in the pri-
vate sector. The Department of Justice retains this pow-
er in cases involving state and local governments.

II. COVERAGE OF TITLIE VII

A, Employers - Section :ZOle!

Title VII defines employer as "a person engaged in an industry
affecting commerce, who has fifteen or more employees for

each working day in each of twenty or more calendar weeks in
the current or preceding calendar year." As a result of the
1972 amendments, staté and local governments, governmental agen=-
cies and political subdivisions are included under Title VII

coverage.

Exceptions under Section 701$b!

Bona fide private membership clubs, other than a labor
organization in the capacity of an employer.

Departments of the District of Columbia which are subject to
competitive service.

Employers employing aliens outside any state or territory of
the United States.

Religious corporations, associations, educational institutions
or socleties with respect to employing those of a particular
religion to perform work connected with the carrying on of
their activities.

B. Employees - Section 701(f)

Employee is defined as "an individual employed by an employer”.
Included under coverage are individuals, employees, applicants
for employment, union members, applicants for union membership,
apprentices and apprentice applicants.
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Exceptions under Section 701 (f)

Elected officials in any state or political subdivision of
any state

Personal staff members of elected officials

Appointees of elected officials who are on the policy-making
level

Immediate advisors of elected officials who advise on the
exercise of the constitutional or legal powers of the office

Federal employees are not within the jurisdiction of the EEOC,

but are covered by Title VII provisions. The 1972 amendments gave

enforcement power to the U.S. Civil Service Commission (Section 717).

Section 703(f) excludes individuals who are members of the Communist

Party or of any other organization required to register by the

Subversive Activities Control Board.

C.

Labor Organizations - Section 701(d)

A labor organization is defined as "any organization...in
which employees participate and which exists for the purpose,
in whole or part, of dealing with employers concerning
grievances, labor disputes, wages, rates of pay, hours, or
other terms or conditions of employment, and any conference,
general committee, or joint council so engaged which is

subordinate to a national or international labor organization."

A labor organization will be considered to be engaged in '"an
industry affecting commerce' if:
(1) it maintains or operates a hiring hall

(2) has fifteen or more members.



If it meets one of these requirements the labor organization

is covered under Title VII if:

(1) it is certified as a bargaining representative under
the National Labor Relations Act or the Railway Labor
Act;

(2) although not certified, is recognized as the representative
of employees of an employer covered under Title VII;

(3) has chartered a local labor organization which is repre-
senting or seeking to represent employees of employers
covered by Title VII;

(4) has been chartered by a labor organization representing
or seeking to represent employees or as the local body
or subordinate body through which the employees may
become members of the labor organization;

(5) is a conference, general committee, joint or system
board, or joint council subordinate to a labor organi-
zation within the meaning of Title VII.

This means that local, national, and international unions,'

intermediate and collateral bodies, such as joint boards,

and state and local central labor bodies are covered.

Joint Labor Management Committees - Section 703(d)

Joint labor management committees controlling apprenticeship
or other training or retraining programs are forbidden to

discriminate in the admission to or employment in such programs.

Employment Agencies - Section 701 (c)

The Act defines employment agency as ''any person regularly
undertaking with or without compensation to procure employees
for an employer or to procure for employees opportunities to
work for an employer and includes an agent of such a person."

Private employment agencies are included, as well as the
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United States Employment Service and state and local

employment services that receive federal assistance.

III. UNLAWFUL EMPLOYMENT PRACTICES UNDER TITLE VII

Discrimination by Employers - Section 703(a)

Title VII makes it unlawful for an employer to discriminate
with respect to hiring, firing, compensation, terms,
conditions or privileges of employment on the basis of

race, color, religion, sex or national origin. It also
forbids employers to limit, segregate, or classify employees
in any way that tends to deprive any individual of employ-
ment oportunities or adversely affects his employment status

because of his race, color, religion, sex or national origin.

Section 703(d) prohibits discrimination on any of these five
bases in apprenticeship, training or retraining. Section
704 (b) makes it unlawful to indicate a preference based on
race, color, religion, sex or national origin in notices

or advertisements relating to employment.

Title VII includes many exceptions and exemptions to these
general prohibitions. These will be discussed in another
section.

1. Examples of Prohibited Acts

a. Segregation, classification

Such practices as separate seniority rosters for male

and female or white and Negro employees are violations



of the Act, as are the designation of certain jobs as

"male', "female'', '"white', or 'Negro'.

Any physical segregation of employees by race, with
respect to working area, toilet or locker facilities,

or recreational activities violates the law.

b. Recruiting and Hiring

Determinations by the courts and EEOC as to whether
employer recruiting and hiring practices are racially
discriminatory are usually based on the '/.S. Supreme

Court's decision in Griggs v. Duke Power Company (401

U.S. 424 (1971) ). In that case the Court stated:
Under the Act, practices, procedures or tests,
neutral in terms of intent cannot be maintained
if they operate to 'freeze'" the status quo of
prior discriminatory employment practices.

401 U.S. at 430.

The Court also stated:

If an employment practice which operates to
exclude Negroes cannot be shown to be related
to job performance, the practice is prohibited.
401 U.S. at 431.

Applying the Griggs test the courts and EEOC have found

unlawful recruitment and hiring practices in the

following cases:

--A company's refusal to hire job applicants because

of their arrest record. But such a refusal to hire

was upheld where it involved a hotel bellman who

would have access to luggage and rooms.
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--Word-of-mouth recruiting or recruiting at only
predominantly white educational institutions where
there is an existing racial imbalance in the work

force.

--A requirement that applicants have a high school
education where is no showing that the requirement

is sufficiently related to the job performance.

Although the Supreme Court in Griggs indicated that a
policy that has a discriminatory impact might be justified
on grounds of business necessity, this exception has

been narrowly construed by the courts and EEOC.

c. Employment conditions

Title VII forbids discrimination with respect to
"compensation, terms, conditions or privileges of
employment,” This phrase has been broadly construed
by the courts and EEOC to include such subjects as
training and promotion opportunities; apprenticeship
programs; work environment; work assignments; enforce-
ment of a discriminatory contract; employer reprisal
against employees who initiate Title VII proceedings
and repeated incidents of disparate treatment of

minority group or women employees.

d. Advertising Job Notices

Under Title VII it is illegal to indicate a preference,
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limitation, specification, or discrimination based on race,
color, religion, sex or national origin in printing or
publishing employment notices or advertising unless based
on a bona fide occupational qualification (sex, religion
or national origin). Under the 1964 Act this applied to
employers, employment agencies and labor unions. The 1972
Act extended this prohibition to joint labor-management
committees operating apprenticeship and other training

programs.

e. Employee Selection Procedure (Testing) Section 703(h)

Title VII states that it shall not be an unlawful employment
practice "for an employer to give and to act upon the results
of any professionally developed ability test provided such
test, its administration or action upon the results, is not
designed, intended or used to discriminate because of race,

color, religion, sex or national origin."

The EEOC has issued Guidelines on Employment Selection

Procedures.

Employment testing is discussed under Tab J.

f. Seniority - Section 703(h)

"Notwithstanding any otﬁer provisions of this title, it
shall not be an unlawful employment practice for an
employer to apply different standards of compensation
or different terms, conditions or privileges of employ-

ment pursuant to a bona fide seniority or merit system...



provided that such differences are not the result of an
intention to discriminate because of race, color,

religion, sex or national origin...."

Seniority is discussed under Tab A.

Discrimination by Unions

When a union is acting as an employer it must not violate any

of the prohibitions imposed on employers generally. As a

union, it may not do any of the following:

--exclude or expel from its membership or otherwise discrim-
inate against any individual because of his race, color,

religion, sex or national origin. Section 703(c) (1)

--limit, segregate or classify its membership or applicants
for membership or fail or refuse to refer any individual
for employment in any way that would deprive or tend to
deprive him of employment opportunities or would limit
such employment opportunities or otherwise affect his
status as an employee or as applicant for employment
because of such individual's race, color, religion, sex

or national origin. (Section 703(c) (2)

--cause or attempt to cause an employer to discriminate

against an individual in violation of Section 703

--discriminate against any individual on the basis of race,
color, religion, sex or national origin in the operation
of apprenticeship training or other training, including

on-the-job-training programs. Section 703(d).



D-10

In addition to refraining from these discriminatory practices,
the unions are responsible for challenging the discriminatory
practices of employers with whom they bargain. The existence
of a collective bargaining agreement does not shield the

union from its Title VII obligations.

Discrimination by Employment Agencies

Under Section 703(b) employment agencies are forbidden to:

--fail or refuse to refer for employment, or otherwise dis-
criminate against any individual because of his race, color,

religion, sex or national origin.

--classify or refer for employment any individual on the

basis of his race, color, religion, sex or national origin.

The Act applies to private employment agencies as well as the
U.S.Employment Service and state and local employment services

that receive federal money.

Preferential Treatment Forbidden

Section 703(j) of Title VII specifically forbids any
"employer, employment agency, labor organization,or joint
labor-management committee to grant preferential treatment

to any individual or to any group because of the race, color,
religion, sex or national origin of such individual or group
on account of an imbalance which may exist with respect to
the total number or percentage of persons of any race, color,
religion, sex, or national origin employgﬁ... in any comparison

with the total number or percentage in any community, state
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section or other area, or in the available work force in

any community."

This means that employers are not required to grant prefer-
ential treatment of minority group members or women in order
to "balance" the work force. But EEOC may consider that a
serious imbalance indicates that a company's employment

practices need to be examined and corrected.

List of Exceptions UnderlTitle VII

The following are exceptions to Title VII prohibitions and

thus do not constitute an unlawful employment practice:

1. Religious organizations may discriminate on the basis
of religion in all their activities, e.g., business
enterprise. But they may not discriminate on the

basis of race, color, sex or national origin.

2. Indian tribes and industries located on or near

reservations may grant preferential hiring to Indians.

3. Employers may classify employees on the basis of religion,
sex, or national origin when such classifications are
based on a bona fide occupational qualification necessary

to the normal operation of business.

4. Employers may also classify employees on the basis of
a bona fide seniority or merit system, as long as the

intent of such systems are not to discriminate.
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5. Bona fide, tax exempt private clubs are not included
under the definition of "employer' and therefore their

employment practices need not comply with the Act.

6. Employers do not have to apply the equal employment
opportunity requirements of Title VII to the following
employees:

a) members of the Communist Party or of any other
organization required to register by the Subver-
sive Activities Control Board;

b) elected officials, their personal staff members,
and their appointees who are on a policy-making
level;

c) aliens who are employed outside of the United
States and its territories;

d) individuals who do not meet security requirements

imposed on certain positions by law or executive
order.

IV. THE EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

Organization and Responsibilities

The Equal Employment Opportunity Commission is the Federal agency
responsible for enforcing the provisions of Title VII. It is
composed of five commissioners, not more than three of whom,
according to the Act, may be members of the same political party.
The Commissioners are appointed by the President with the advice
and consent of the Senate, for five year terms, with one term
ending each year. The President designates one member as Chairman
and another as Vice Chairman. The Chairman presides over meetings
and proceedings of the Commissioners and manages and directs the

Commission.
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EEOC's basic functions are carried out in its field offices, which
consist of seven regional offices and 32 district offices. The
major function of the regional centers is to supervise the district
offices within their jurisdiction. The district offices are
responsible for investigating, deciding and attempting to conciliate

charges of discrimination.

In California, San Francisco has been designated a regional

litigation center. District offices are located in Los

Angeles and San Francisco.

EEOC Power to Litigate

EEOC's primary responsibilities are to investigate charges of
employment discrimination, to attempt to resolve them through
conciliation, and to initiate court action when conciliation

is unsuccessful.

Under the 1964 Act, EEOC could only attempt conciliation, and

had no court enforcement powers. When EEOC determined that a
class action suit was warranted, it referred cases to the Depart-
ment of Justice for action. In individual cases, the EEOC would
send a "right to sue'" letter to the complainant. The 1972
Amendments granted authority to the EEOC to sue in federal
district courts to seek remedies for unlawful employment practices.
The Department of Justice retains the sole power to bring suits

against state and local governments.
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Other Functions

In addition to responding to complaints, EEOC functions in other

areas. Title VII gives the Commissioners the authority to conduct
hearings to investigate instances of employment discrimination and
any Commissioner may file a charge when there is reascnable cause

to believe that unlawful discrimination exists.

Through its Voluntary Programs Office, EEOC provides technical
assistance to employers who want to take affirmative action to
overcome the effects of past discrimination. The Commission also
attempts to negotiate voluntary affirmative action agreements

with interested employers and labor organizations.

EEOC Reporting Requirements \

EEOC also has the responsibility of prescribing the record keeping

requirements for those subject to the Act.

The following EEOC forms require information on the racial, ethnic

and sex make-up of the work force:

1) Employer Information Report Form EEO-1 developed jointly by

EEOC and the Office of Federal Contract Compliance, must be
filed annually by employers covered under Title VII who have
100 or more employees and government contractors covered by

Executive Order 11246 who have 100 or more employees.

2) Apprenticeship Information Report EEO-2 must be filed annually

by joint labor management apprenticeship committees which

have five or more apprentices in the program and have at least



3)

4)

5)

6)
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one employer and one union covered by Title VII sponsoring

the program.

Apprenticeship Information Report EE0-2-E must be filed annually

by employers with at least loo‘employees who conduct and control

apprenticeship programs with five or more apprentices.

Local Union Report EEO-3 must be filed annually by all local

unions with 100 or more members. A national or international
union is not required to file EEO-3 unless it operates a local
union under an arrangement such as a trusteeship. Referral

and non-referral unions file separate report schedules.

State and Local Government Report EEO-4 must be filed annually

by all states and all political jurisdictions which have 100
or more employees. A random sample of jurisdictions which have
15-99 employees must also file Report EEO-4. States must file
separate forms for each Standard Metropolitan Statistical Area
(SMSA). Employees not working in a SMSA are combined into

state-wide reports,

Elementary-Secondary Staff Information EEO-5 developed jointly

by EEOC, and the Office for Civil Rights and the Office of
Education in the Department of Health, Education and Welfare,
must be filed annually by 21l public elementary and school
systems with 100 or more employees. Schools with 15 or more
emplovees must keep all records necessary for completing and
filing the report EEO-5, even though they may not be required

to file the report in any particular year.



D-16

7) Higher Education Staff Information Report EEO-6 was developed

jointly by EEOC, the Office of Federal Contract Compliance

in the Department of Labor and the Office for Civil Rights in
the Department of Health, Education and Welfare. It requires
all institutions of higher education, both public and private,
with 15 or more employées to file biennial reports. Record-
keeping is excluded for students who are employed on a part-

time or temporary basis.

EEOC is forbidden by law to make public any information obtained
from these reports. But the reports can be used by EEQC to
initiate an investigation when data from them indicate systemic

discriminatory employment practices.

V. EEOC DEFERRAL TO ''706 AGENCIES"

Section 706(c) requires EEOC to defer its jurisdiction over charges
it receives to approved staté and local fair employment practice
agencies where the agencies are empowered to provide relief from
similar discriminatory pr&ctices. These deferral agencies are
called '"706 agencies.'" California's Fair Employment Practice
Commission is a ''706 agency.'' The state and local agencies are

given 60 days to resolve the deferred charges, after which, if

unresolved, they are returned to EEOC.

The EEOC provides financial assistance to deferral agencies. (Section

709(b) )
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VI. STEPS IN FILING CHARGES WITH EEOC

Charges of employment discrimination may be filed by an individual,
class of individuals, a third party on behalf of others, or a com-

misioner.
The steps for filing a charge with EEOC, set forth in Section 706, are:

1. A charge must be filed within 180 days after the alleged

unlawful employment practice occurred, where there is no

state or local agency.

2. Where there is a state deferral agency the charge must be

filed with EEOC within 300 days, but must be deferred to

the state agency (a "706 agency') for 60 days. EEOC cannot
take jurisdiction until the end of the 60-day deferral
period or until final action has been taken by the state

agency, whichever is earlier.

Where there is a '"706 agency' the charging party can file

in one of two ways, keeping in mind the 300 day limitation:

a) A charge may be filed first with the state agency, but
should be done within 240 days after the alleged discrim-
inatory act in order to allow for the 60-day deferral
time. Also, the charge must be filed with EEOC within
30 days after the state agency has terminated its action,

even if earlier than the 300 day limit.

b) A charge may be filed first with EEOC. The Commission

automatically defers to the state or local agency for
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60 days and automatically assumes jurisdiction of the
charge after 60 days. In practice, EEOC has assumed
jurisdiction over cases on the 299th day even if the

60-day deferral period has not elapsed.

If the discriminatory act is found to be a "continuing"
one, rather than a one-time specific act, the courts

have held that the time limitations are not binding.

EEOC must serve notice of a charge of discrimination to

the party charged within ten days after a charge is filed.

EEOC must investigate the charge to determine whether there
is reasonable cause to believe that a violation has occurred.
The Commission must accord substantial weight to any decisions
of state and local agencies. A determination must be made
as promptly as possible and, so far as practicable, within
120 days.
a) If the Commission finds no reasonable cause, the charge
is dismissed. The aggrieved is notified and still has

a right to file suit within 90 days of EEOC notification.

b) If there is a finding of reasonable cause to believe a
violation has occurred, the Commission will attempt

conciliation.

If conciliation fails, the Commission makes a determination
whether to file suit in a federal district court. (If it
is a suit involving a state or local government, the Attorney

General must file suit, since EEOC litigation authority is
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confined to the private sector.)

6. ‘An individual is not deprived of seeking his or her own
remedy under any of the following circumstances:

a) After filing, the EEOC is not able to process fhe
charge with satisfactory speed.

b) The individual does not accept the terms of a con-
ciliation agreement between the EEOC and the party
charged in the complaint.

¢) EEOC dismisses the charge

d) Within 180 days of the filing of the charge, EEOC has
neither issued a complaint nor entered into a concili-
ation agreement acceptable to both the EEOC and the
aggrieved party.

See Title VII Procedure Chart in appendix under this tab.

VII. THE ROLE OF THE COURTS

Title VII provisions provide the federal district courts broad dis-
cretionary powers in providing a remedy upon a finding of employment
discrimination (Section 706(g) ):

If the court finds that the respondent has intentionally
engaged in or is intentionally engaging in an unlawful
employment practice charged in the complaint, the court
may enjoin the respondent from engaging in such unlawful
employment practice, and order such affirmative action as
may be appropriate, which may include, but is not limited
to, reinstatement or hiring of employees, with or without
back pay (payable by the employer, employment agency, or
labor organization, as the case may be, responsible for
the unlawful employment practice) or any other equitable
relief as the court deems appropriate.... (underscore added)

The word '"intentionally' should not be taken literally, since the

courts look at the ''consequences' of an employment practice... the
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Supreme Court has made it clear that ''good faith' or ''good intentions'"
is no defense when the effect of a policy or practice results in a

discriminatory act.

The Back Pay Award Remedy

Where the court finds a back pay award to be an appropriate remedy,
Title VII limits recovery of back pay to a date no earlier than two

years before the filing of & discrimination charge with the EEOC
(Section 706(g)):

Back pay shall not accrue. from a date more than two years
prior to the filing of a charge with the Commission. Interim
earnings or amounts earnable with reasonable diligence by the
person or persons discriminated against shall operate to
reduce the back pay otherwise allowable.
Back pay is a statutory equitable remedy and hence must be determined
by the court, not a jury. The idea behind back pay as a remedy is to
make the victim of discrimination ''whole,'" not to punish the wrong-doer

through the imposition of punitive damages.

VIII. EEOC GUIDELINES

There are Guidelines on
-- Testing (See Tab J)
-- Sex Discrimination (See Tab K)
-- National Origin (See Tab M)

-- Religion (See Tab N)
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Title VII of the Civil Rights
Act of 1964, as amended by
the Equal Employment
Opportunity Act of 1972



TITLE VII OF CIVIL RIGHTS ACT

as amended by

Equal Employment Opportunity Act of 1972

DEFINITIONS

Sec. 701. For the purposes of this
title—

(a) The term “person” includes
one or more individuals, governments,
governmental agencies, political sub-
divisions, labor unions, partnerships,
associations, corporations, legal rep-
resentatives, mutual companies,
joint-stock companies, trusts, unin-
corporated organizations, trustees,
trustees in bankruptcy, or receivers
(As amended)

(b The term ‘employer’ means a
person engaged in an industry affect-
ing commerce who has fifteen or
more employees for each working day
in each of twenty or more calendar
weeks in the current or preceding
calendar year, and any agent of such
a person, but such term does not in-
clude (1) the United States, a cor-
poration wholly owned by the Gov-
ernment of the United States, an
Indian tribe, or any department or
agency of the District of Columbia
subject by statute to procedures of the
competitive service (as defined in sec-
tion 2102 of title 5 of the United
States .Code), or (2) a bona fide pri-
vate membership club ‘other than a
labor organization) which is exempt
from taxation under section 501(c) of
the Internal Revenue Code of 1954,
except that during the first year after
the date of ;enactment of the Equal
Empioyment Opportunity Act of 1972,
persons having fewer than twenty-
five employees (and their agents)
shall not be considered employers. (As
amended)

(c) The term “employment agency”
means any person regularly undertak-
ing with or without compensation to
procure employees for an employer

or to procure for employees oppor-
tunities to work for an employer and
includes an agent of such a person.
(As amended)

(d) The term “labor organization”
means a labor organization engaged
in an industry affecting commerce,
and any agent of such an organiza-
tion, and includes any organization
of any kind, any agency, or cnployee
representation committee, group, as-
sociation, or plan so engaged in which
employees participate and which
exists for the purpose, in whole or in
part, of dealing with employers con-
cerning grievances, labor disputes,
wages, rates of pay, hours, or other
terms or conditions of employment,
and any conference, gcneral commit-
tee, joint or system board, or joint
counci] so engaged which is subord-
inate to a national or international
labor organization.

(e) A labor organization shall be
deemed to be engaged in an industry
affecting commerce if (1) it maintains
or operates a hiring hall or hiring
office which procures employees for an
employer or procures for employees
opportunities to work for an employer,
or (2) the number of its members
(or, where it is a labor organization
composed of other labor organiza-
tions or their representatives, if the
aggregate number of the members of
of such labor organization) is (A)
twenty-five or more during the first
year after the date of enactment of
the Equal Employment Opportunity
Act of 1972, or (B) fifteen or more
thereafter. (As amended)

(1) Is the certified representative of
erzployees under the provisions of the
National Labor Relations Act, as
amended, or the Rallway Labor Act,
as amended;



(2) although not certified, is a na-
tional or international labor organiza-
tion or a local labor organization
recognized or acting as the represen-
tative of employees of an employer or
employers engaged in an Industry
affecting commerce; or

(3) has chartered a local labor or-
ganization or subsidiary body which is
representing or actively seeking to
represent employees of employers
within the meaning of paragraph
(1) or (2); or

(4) has been chartered by a labor
organization representing or actively
seeking to represent employees with-
in the meaning of paragraph (1) or
(2) as the local or subordinate body
through which such employees may
enjoy membership or become affiliated
with such labor organization; or

(3) is a conference, general commit-
tee, joint or system board, or joint
council subordinate to a national or
international labor organization, which
includes a !abor organization en-
gaged in an industry affecting com-
merce within the meaning of any of
the preceding paragraphs of this sub-
section.

(f) The term “employee” means an
individual employed by an employer,
except that the term “employee” shall
not include any person elected to pub-
lic office in any State or political sub-
division of any State by the qualified
voters thereof, or any person chosen
by such officer to be on such officer’s
personal staff, or an appointee on the
policy making level or an immedi-
ate adviser with respect to the exer-
cise of the constitutional or legal
powers of the office. The exemption
set forth in the preceding sentence
shall not include employees subject
to the civil service laws of a State gov-
ernment, governmental agency or po-
litical subdivision. (As amended)

(g) The term ‘“commerce” means
trade, trafic, commerce, transporta-
tion, transmission, or communication
among the several States; or between
a State and cny place outside thereof;

or within the District of Columbia,
or a possession of the United States;
or between points in the same State
but through a point outside thereof.

(h) The term “industry affecting
commerce” means any activity, busi-
ness, or industry in commerce or in
which a labor dispute would hinder
or obstruct commerce or the free flow
of commerce and includes any activity
or Industry ‘“affecting commerce”
within the meaning of the Labor-
Management Reporting and Disclo-
sure Act of 1959, and further includes
any governmental industry, business,
or activity. (As amended)

(1) The term “State” includes a
State of the United States, the Dis-
trict of Columbla, Puerto Rico, the
Virgin Island, American Samoa, Guam,
Wake Island, the Canal Zone, and
Outer Continental S8helf lands defined

kz tthe Outer Continental 8helf Lands
ct.

(J) The term ‘religion’ includes all
aspects of religious observance and
practice, as well as belief, unless an
employer demonstrates that he is un-
able to reasonably accommodate to an
employee's or prospective employee's
religious observance or practice with-
out undue hardship on the conduct of
the employer’s business. (As amended)

' EXEMPTION

Seec. 702. This title shall not apply
to an employer with respect to the em-
ployment of aliens outside any State,
or to a religious corporation, associa-
tion, educational institution, or society
with respect to the employment of
individuals of a particular religion to
perform work connected with the
carrying on by such corporation, asso-
ciation, educational insititution. or so-
clety of its activities. (As amended)

DISCRIMINATION BECAUSE OF
RACTE, COLOR, RELIGION, SEX,
OR NATIONAL ORIGIN

Sec. 703. (a) It shall be an unlaw-
ful employment practice for an em-
ployer— .



(1) to fail or refuse to hire or to
discharge any individual, or otherwise
to discriminate against any individ-
ual with respect to his compensation,
terms, conditions, or privileges of em-
ployment, because of such individ-
ual’s race, color, religion, sex, or na-
tional origin; or

(2) to limit, segregate, or classify
his employees or applicants for em-
ployment in any way which would
deprive or tend to deprive any in-
dividual of employment opportunities
or otherwise adversely affect his sta-
tus as an employee, because of such
individual's race. color, religion. sex.
or national origin. (As amended)

(b) It shall be a unlawful employ -
ment practice for an employment
agency to fail or refuse to refer for
employment, or otherwise to discrim-
inate against, any individual because
cf his race, color, religion, sex, or na-
tional origin, or to classify or refer
for employment any individual on the
basis of his race, color, religion, sex
or national origin.

(¢) It shall be an unlawful employ-

ment practice for a labor organiza-
tion—

(1) to exclude or to expel from its
membership, or ctherwise to discrim-
inate against, any individual because
of his race, color, religion, sex, or na-
tional origin;

(2) to limit, segregate, or classify
its membership or applicants for
membership or to classify or fail
or refuse to refer for employment
any individual, in any way which
would deprive or tend to deprive any
individual of employment opportun-

ities, or would limit such employment

opportunities or otherwise adversely
affect his status as an employee or
as an applicant for employment, be-
cause of such individual’s race, color,
religion, sex, or natlonal origin; or

(3) to cause or attempt to cause
an employer to discriminate against
an individual in violation of this sec-
tion.

(d) It shall be an unlawfu! employ-
ment practice for any employer, labor,

organization, or joint labor-manage-
ment committee controlling appren-
ticeship or other training or retrain-
ing, including on-the-job training
programs to discriminate against any
individual because of his race, color,
religion, sex, or national origin in ad-
mission to, or employment in, any
program established to provide ap-
prenticeship or other training.

(e) Notwithstanding any other pro-
visicn of this title, (1) it shall not be
an unlawful employment practice for
an employer to hire and employ em-
ployees, for an employment agency to
classify, or refer for employment any
individual, for a labor organization
to classify its membership or to
classify or refer for employment any
individual, or for an employer, labor
organization, or joint labor-manage-
ment committee controlling appren-
ticeship or other training or retrain-
ing programs to admit or employ any
individual in any such program, on
the basis of his religion, sex, or na-
tional origin in those certain instances
where religion, sex, or national origin
is a bona fide occupational qualifica-
tion reasonably necessary to the nor-
mal operation of that particular busi-
ness or enterprise, and (2) it shall not
be an unlawful employment practice
for a school, college, university, or
other educational institution or in-
stitution of learning to hire and em-
ploy employees of a particular religion
if such school, college, university,
or other educational institution or
institution of learning is, in whole or
in substantial part, owned, supported,
controlled, or managed by a partic-
vlar religion or by a particular re-
ligious corporation, association, or
society, or if the curriculum of such
school, college, university, or other
educational institution or institution
of learning is directed toward the
propagation of a particular religion.

A (1) As used in this title, the phrase

“unlawful employment practice” shall
not be deemed to include any action
or measure taken by an employer,
labor organization, joint labor-man-
agement committee, or employment



agency with respect to an individual
who is a member of the Communist
Party of the United States or of any
other organization required to register
as & Communist-action or Commu-
nist-front organizatidh by final order
of the Bubversive Activities Control
Board pursuant to the SBubversive Ac-
tivitles Control Act of 1950.

(g) Notwithstanding any other pro-
vision of this title, it shall not be an
unlawful employment practice for an
employer to fail or refuse to hire and
employ any individual for any posi-
tion, for an employer to discharge an
individual from any position, or for
an employment agency to fall or re-
fuse to refer any individual for em-
ployment in any position, or for a
labor organization to fall or refuse
to refer any individual for employ-
ment in any position, {f—

(1) the occupancy of such position,
or access to the premises in or upon
which any part of the duties of such
position is performed or is to be per-
formed, is subject to any requirement
imposed in the interest of the na-
tional security of the United States
under any security program in effect
pursuant to or administered under
any statute of the United States or
a.nty‘ Executive order of the President;
an

(2) such individual has not fulfilled
or h:s ceased to fulflll that require-
ment.

(h) Notwithstanding any other pro-
vision of this title, it shall not be an
unlawful employment practice for an
employer to apply different stand-
ards of compensation, or different
terms, conditions, or privileges of em-
ployment pursuant to a bona fide
seniority or merit system, or a sys-
tem which measures earnings by
quantity or quality of production or
to employees who work in different
locations, provided that such differ-
ences are not the result of an intention
to discrirainate because of race, color,
religion, sex, or national origin; nor
shall it be an unlawful employment
practice for an employer to give and

to act upon the results of any pro-
fessionally developed ability test pro-
vided that such test, its administra-
tion or action upon the resuilts is not
designed, intended, or used to dis-
criminate because of race, color, re-
ligion, sex, or national origin. It shall
not be an unlawful employment prac-
tice under this title for any employer
to differentiate upon the basis of sex
in determining the amount of the
wages or compensation paid to em-
ployees of such employer if such dif-
ferentiation is authorized by the pro-
visions of Section 6(d) of the Fair
Labor Standards Act of 1938 as
amended (29 USC 206(d)).

(1) Nothing contalned in this title
shall apply to any business or enter-
prise on or near an Indian reserva-
tion with respect to any publicly an-
nounced employment practice of such
business or enterprise under which a
preferential treatment is given to any
individual because he is an Indian
living on or near a reservation.

(J) Nothing contained in this title
shall be iInterpreted to require any
employer, employment agency, labor
organization, or joint labor-manage-
ment committee subject to this title
to grant preferential treatment to any
individual or to any group because
of the race, color, religion, sex, or
national origin of such individual
or group on account of an imbalance
which may exist with respect to the
total number or precentage of persons
of any race, color, religion, sex, or
national origin employed by any em-
ployer, referred or classified for em-
ployment by any employment agency
or labor organization, admitted to
membership or classified by any labor
organization, or admitted to, or em-
ployed in, any apprenticeship or
other training program, in comparison
with the total number or percentage
of persons of such race, color, religion,
sex, or national origin in any com-
munity, State, section, or other area,
or in the avallable work force in any
community, State, section, or other
area. (As amended)



OTHER UNLAWFUL EMPLOYMENT
PRACTICES

Sec. 704. (a) It shall be an unlaw-
ful employment practice for an em-
ployer to discriminate against any of
his employees or applicants for em-
ployment, for an employment agency
or joint labor-management committe2
controlling apprenticeship or other
training or retraining. including on-
the-job training programs. to dis-
criminate against any individual, or
for a labor organization to discrimi-
nate against any member thereof or
applicant for membership. because h2
has opposed any opractice. made an
unlawful emplovment practice by this
title. or because he has made a charege.
testified. assisted. or participated in
any manner in an investigation, pro-
ceeding. or hearing under this title.
'As amended!

(b» It shall be an unlawful employ-
ment practice for an employer, labor
oreanization. emplovment agency., or
oint  labor-manavement committee
controlling apprenticeship or other
training or retraining, including on-
the-job trainine proegrams. to print or
cause to be printed or published any
notice or advertisement relating to
employment by such an emplover or
membership in or any classification
or referral for emplovment by such a
labor organization. or relating to any
classification or referral for employ-
ment by such an employment agency.
or relating to admission to. or employ-
ment in. any program established to
provide apprenticeship or other train-
ing by such a joint lJabor-management
committee indicating any preference.
limitation. specification. or discrimin-
ation. based on race. color religion
sex or national origin. except that
such a notice or advertisement may
indicate - a preference. limitation.
specification, or discrimination based
on rcligion, sex or national origin
when religion. sex. or national origin
is a hona fide occupational qualifica-
tion fer employment. tAs amended!

EQUAL EMPLOYMENT
OPPORTUNITY COMMISSION

Sec. 705 (a) There is hereby created
a Commission to be known as the
Equal Employment Opportunity Com-
mission, which shall be composed
of five members, not more than three
of whom shall be members of the same
political party. Members of the Com-
mission shall be appointed by the
President by and with the advice and
consent of the Senate for a term of
five years. Any individual chosen to
fill a vacancy shall be appointed only
for the unexpired term of the member
whom he shall succeed, and all mem-
bers of the Commission shall con-
tinue to serve until their successors
are appointed and qualified. except
that no such member of the Commis-
sion shall continue to serve (1) for
more than sixty days when the Con-
gress is in session unless a nomina-
tion to fill such vacancy shall have
been submitted to the Senate. or ()
after the adjournment sine die of the
session of the Senate in which such
nomination was submitted. The Presi-
dent shall designate one member
to serve as Chairman of the Commis-
sion. and one member to serve as Vice
Chairman. The Chairman shall be re-
sponsible on behalf of the Commis-
sion for the administrative operations
of the Commission, and. except as pro-
vided in subsection tb, shall appoint,
in accordance with the provisions of
title 5. United States Code. governing
appointments in the competitive serv-
ice, such officers. agents, attorneys,
hearing examiners, and employees as
he deems necessary to assist it in the
rerformance of its functions and to
fix their compensation in accordance
with the provisions of chapter 51 and
subchnapter III of chapter 53 of title
5. United States Code. relating to clas-
sification and General Schedule pay
rates: Provided. That assignment, re-
moval, and compensation of hearing
examiners shall be in accordance
with sections 3105. 3344, 5362. and
7521 of title 5. United States Code.



(b)(1) There shall be a General
Counsel of the Commission appointed
by the President, by and with the
advice and consent of the Senate, for
a term of four years. The General
Counsel shall have responsibility for
the conduct of litigation as provided
in sections 706 and 707 of this title.
The General Counsel shall have such
other duties as the Commission may
prescribe or as may be provided by
law and shall concur with the Chalr-
man of the Commission on the ap-
pointment and supervision of re-
glonal attorneys. The General Coun-
sel of the Commission on the effec-
tive date of this Act shall continue
in such position and perform the
functions specified in this subsection
until a successor is appointed and
qualified.

(2) Attorneys appointed under this
section may, at the direction of the
Commission, appear for and represent
the Commission in any case in court,
provided that the Attorney General
shall conduct all litigation to which
the Commission is a party in the
Supreme Court pursuant to this title.
(As amended)

(c) A vacancy in the Commission
shall not impair the right of the re-
maining members to exercise all the
powers of the Commission and three
members thereof shall constitute a
quorum.

(d) The Commission shall have an
official seal which shall be judiclally
noticed.

(e) The Commission shall at the
middle and at the close of each fiscal
year report to the Congress and to
the President concerning the action
it has taken; the names, salaries, and
duties of all individuals in its employ
and the moneys it has disbursed; and
shall make such further reports on the
cause of and means of eliminating dis-
crimination and such recommenda-
tions for further legislation as may
appear desirable.

(f) The principal office of the Com-
mission shall be in or near the District
of Columbia, but it may meet or exer-

cise any or all its powers at any other
place. The Commission may establish
such regional or State offices as it
deems necessary to accomplish the
purpose of this title.

(g) The Commission shall have
power—

(1) to cooperate with and, with
their consent, utilize regional, State.
local, and other agencies, both public
and private, and individuals;

(2) to pay to witnesses whose dep-
ositions are taken or who are sum-
moned before the Commission or any
of its agents the same witness and
mileage fees as are paid to witnesses
in the courts of the United States;

(3) to furnish to persons subject to
this title such technical assistance as
they may request to further their
compliance with this title or an order
issued thereunder;

(4) upon the request of (1) any em-
ployer. whose employees or some of
them, or (1) any labor organization.
whose members or some of them, re-
fuse or threaten to refuse to cooperate
in effectuating the provisions of this
title, to assist in such effectuation by
conciliation or such other remedial
action as is provided by this title:

(5) to make such technical studies
as are appropriate to effectuate the
purposes and policies of this title and
to make the results of such studies
avallable to the public;

(6) to intervene in a civil action
brought under section 706 by an ag-
grieved party against a respondent
other than a government, govern-
mental agency or political subdivi-
sion. (As amended)

(h) The Commission shall, in any
of its educational or promotional
activities, cooperate with other depart-
ments and agencies in the perform-
ance of such educational and pro-
motional actlvities.

(i) All officers, agents, attorneys
and employees of the Commission,
including the members of the Com-
mission, shall be subject to the pro-



visions of section 9 of the act of Au-
gust 2, 1939. as amended (Hatch Act!.
notwithstanding any exemption con-
tained in such section.

PREVENTION OF UNLAWFUL
EMPLOYMENT PRACTICES

Sec. 706. (a) The Commission is em-
powered, as hereinafter provided. to
prevent any person from engaging in
any unlawawful employment practice
as set forth in section 703 or 704 of
this title.

(b) Whenever a charge is filed by
or on behalf of a person claiming to
be aggrieved, or by a member of the
Commission, alleging that an em-
ployer. employment agency. labor or-
ganization. or joint labor-manage-
ment committee controlling appren-
ticeship or other training or retrain-
ing including on-the-job training
programs, has engaged in an unlawful
employment practice, the Commission
shall serve a notice of the charge (in-
cluding the date, place and circum-
stances of the alleged unlawful em-
ployment practice) on such employer,
employment agency. labor organiza-
tion, or joint labor-management
committee (hereinafter referred to as
the ‘respondent’’ within ten days and
sirall make an investigation thercof.
Charges shall be in writing under oath
or affirrnation and shall contain such
information and be in such form as
the Commission requires. Charges
shall not be made public by the Com-
mission. If the Commission determines
after such investigation that there is
not reasonable cause to believe that
the charge is true, it shall dismiss the
charge and promptly notify the person
claiming to be aggrieved and the re-
spondent of its action. In determining
whether reasonable cause exists, the
Commission shall accord . substantial
weight to final findings and orders
made by State or local authorities in
proceedings commenced under State
or local law pursuant to the require-
ments of subsections (¢) and «d). If
the Commission determines after such
investigation that there is reasonable

cause to believe that the charge Is
true, the Commission shall endeavor
to eliminate any such alleged unlawful
employment practice by informal
methods of conference, conciliation,
and persuasion. Nothing said or done
during and as a part of such informal
endeavors may be made public by the
Commission, its officers or employees,
or used as evidence in a subsequent
proceeding without the written con-
sent of the persons concerned. Any
person who makes public informa-
tion in violation of this subsection
shall be fined not more than $1.000 or
imprisoned for not more than one
year, or both. The Commission shall
make its determination on reasonable
cause as promptly as possible and, so
far as practicable. not later than one
hundred and twenty days from the
filing of the charge or, where applica-
ble under subsection (¢) or (d), from
the date upon which the Commission
is authorized to take action with re-
spect to the charge.

tc) In the case of an alleged unlaw-
ful employment practice occurring in
a State. or political subdivision of a
State. which has a State or local law
prohibiting the unlawful employment
practice alleged and establishing or
authorizing a State or local authority
to grant or seek relief from such
practice or to institute criminal pro-
cecedings with respect thereto upon
receiving notice thereof, no charge
may be filed under subsection (a) by
the person aggrieved before the ex-
piration of sixty days after proceed-
ings have been commenced under the
State or local law, unless such pro-
ceedings have been earlier terminated,
provided that such sixty-day period
shall be extended to one hundred and
twenty days during the first year
after the effective date of such State
or local law. If any requirement for
the commencement of such proceed-
ings is imposed by a State or local
authority other than a requirement of
the filing of a written and signed
statement of the facts upon which the
proceeding is based, the proceeding



shall be deemed to have been com-
menced for the purposes of this sub-
section at the time such statement is
sent by registered mail to the appro-
priate State or local authority.

(d> In the case.of any charge filed
by a member of the Commission al-
leging an unlawful employment prac-
tice occurring in a State or political
subdivision of a State which has a
State or local law prohibiting the
practice alleged and establishing or
authorizing a State or local authority
to grant or seek relief from such
practice or to institute criminal pro-
ceedings with respect thereto upon
receiving notice thereof, the Commis-
sion shall, before taking any action
with respect to such charge. notify
the appropriate State or local offic.als
and. upon request, afford them a rea-
sonable time. but not less than sixty
days (provided that such sixty-day pe-
riod shall be extended to one hundred
and twenty days during the first yvear
after the effective day of such State
or local law). unless a shorter period
is requested. to act under such State
or local law to remedy the practice
alleged.

te) A charge under this section shall
be filed within one hundred and
eighty days after the alleged unlawful
empioyment practice occurred and no-
tice of the charge tincluding the date.
place and circumstances of the alleged
unlawful employment practice) shall
be served upon the person against
whom such charge is made within
ten days thereafter, except that in
a case of an unlawful employment
practice with respect to which the
person aggrieved has initially insti-
tuted proceedings with a State or local
agency with authority to grant or
seek relief from such practice or to in-
stitute criminal proceedings with re-
spect thereto upon receiving notice
thereof. such charge shall be filed by
or on behalf of the person aggrieved
within three hundred days after the
alleged unlawful employment practice
occurred, or within thirty days after
receiving notice that the State or local

agency has terminated the proceed-
ings under the State or local law,
whichever is earlier, and a copy of
such charge shall be filed by the Com-
mission with the State or local
agency.

() (1 If within thirty days after a
charge is filed with the Commission or
within thirty days after expiration of
any period of reference under subsec-
tion (¢! or «d), the Commission has
been unable to sccure from the re-
spondent a conciliation agreement ac-
ceptable to the Commission, the
Commission may bring a civil action
against any respondent not a govern-
ment, governmental agency, or po-
litical subdivision named in the
charge. In the case of a respondent
which is a government, governmental
agency. or political subdivision, if the
Commission has been unable to secure
from the respondent a conciliation
agreement acceptable to the Commis-
sion. the Commission shall take no
further action and shall refer the
case to the Attorney General who may
bring a civil action against such re-
spondent in the appropriate United
States district court. The person or
persons aggrieved shall have the right
to intervene in a civil action brought
by the Commission or the Attorney
General in a case involving a govern-
ment. governmental agency. or politi-
cal subdivision. If a charge filed with
the Commission pursuant to. subsec-
tion (b) js dismissed by the Commis-
sion, or if within one hundred and
eighty days from the filing of such
charge or the expiration of any period
of reference under subsection (¢) or
(d), whichever is later, the Commis-
sion has not filed a civil action under
this section or the Attorney General
has not filed a civil action in a case
involving a government, governmental
agency, or political subdivision, or the
Commission has not entered into a
conciliation agreement to which the
person aggrieved is a party, the Com-
mission, or the Attorney General in a
case involving a government, govern-
mental agency, or political subdivision,
shall so notify the person aggrieved



and within ninety days after the
giving of such notice- a civil action
may be brought against the respond-
ent named in the charge (A) by the
person claiming to be aggrieved or
(B) if such charge was filed by a
member of the Commission, by any
person whom the charge alleges was
aggrieved by the alleged unlawful em-
ployment practice. Upon application
by the complainant and in such cir-
cumstances as the court may deem
just, the court may appoint an attor-
ney for such complainant and may
authorize the commencement of the
action without the payment of fees.
costs. or security. Upon timely appli-
cation, the court may, in its discretion,
permit the Commission, or the Attor-
ney General in a case involving a gov-
ernment, governmental agency, or
political subdivision, to intervene in
such civil action upon certification
that the case is of general public im-
portance. Upon request, the court
may, in its discretion, stay further
proccedings for not more than sixty
days pending the termination of State
or local proceedings described in sub-
sections c)» or (d) of this section or
further efforts of the Commission to
obtain voluntary compliance.

(2) Whenever a charge is filed with
the Commission and the Commission
concludes on the basis of a prelimi-
nary investigation that prompt judi-
cial action is necessary to carry out
the purpose of this Act, the Commis-
sion, or the Attorney General in a case
involving a government, governmental
agency, or political subdivision, may
bring an action for appropriate tem-
porary or preliminary relief pending
final disposition of such charge. Any
temporary restraining order or other
order granting preliminary or tem-
porary relief shall be issued in ac-
cordance with rule 65 of the Federal
Rules of Civil Procedure. It shall be
the duty of a court having jurisdic-
tion over proceedings under this sec-
tion to assign cases for hearing at
the earliest practicable date and to
cause such cases to be in every way
expedited.
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(3) Each United States district court
and each United States court of a
place subject to the jurisdiction of the
United States shall have jurisdiction
of actions brought under this title.
Such an action may be brought in any
judicial district in the State in which
the unlawful employment practice is
alleged to have been committed. in the
judicial district in which the employ-
ment records relevant to such practice
are maintained and administered, or
in the judicial district in which the
aggrieved person would have worked
but for the alleged unlawful employ-
ment practice, but if the respondent
is not found within any such district,
such an action may be brought within
the judicial district in which the re-
spondent has his principal office. For
purposes of sections 1404 and 1406 of
title 28 of the United States Code,
the judicial district in which the re-
spondent has his principal office shall
in all cases be considered a district in
which the action might have been
brought.

(4) It shall be the duty of the chief
judge of the district (or in his absence,
the acting chief judge) in which the
case is pending immediately to desig-
nate a judge in such district to hear
and determine the case. In the event
that no judge in the district is avail-
able to hear and determine the case,
the chief judge of the district, or the
acting chief judge, as the case may
be, shall certify this fact to the chief
judge of the circuit (or in his absence,
the acting chief judge) who shall then
designate a district or circuit judge of
the circuit to hear and determine the
case.

(5) It shall be the duty of the judge
designated pursuant to this subsec-
tion to assign the case for hearing at
the earliest practicable date and to
cause the case to be in every way ex-
pedited. If such judge has not sched-
uled the case for trial within one
hundred and twenty days after issue
has been joined that judge may ap-
point a master pursuant to rule 53 of
the Federal Rules of Civil Procedure.



11

(g) If the court finds that the re-
spondent has intentionally engaged in
or is intentionally engaging in an un-
lawful employment practice charged
in the complaint, the court may en-
join the respondent from engaging in
such unlawful employment practice.
and order such affirmative action as
may be appropriate, which may in-
clude, but is not limited to, reinstate-
ment or hiring of employees, with or
without back pay (payable by the em-
ployer. emplovment agency, or labor
organization. as the case may bhe, re-
sponsible for the unlawful employ-
ment practice). or any other equitable
relief as the court deems appropriate.
Back pay liability shall not accrue
from a date more than two years prior
to the filing of a charge with the
Commission. Interim earnings or
amounts earnable with reasonable
diligence by the person or persons dis-
criminated against shall operate to
reduce the back pay otherwise allow-
able. No order of the court shall re-
quire the admission or reinstatement
of an individual as a member of a
union, or the hiring, reinstatement. or
promotion of an individual as an em-
ployee, or the payment to him of any
back pay, if such individual was re-
fused admission, suspended. or ex-
pelled, or was refused employment or
advancement or was suspended or
discharged for any reason other than
discrimination on account of race,
color, religion, sex, or national origin
or in violation of section 704(a). (As
amended)

(h) The provisions of the Act en-
titled “An Act to amend the Judicial
Code and to define and limit the juris-
diction of courts sitting in equity, and
for other purposes,” approved March
23, 1932 (29 U.S.C. 101-113), shall not
apply with respect to civil actions
brought under this section.

(1) In any case in which an em-
ployer, employment agency, or labor
organization falls to comply with an
order of a court issued in a civil action
brought under this section the Com-
mission may commence proceedings

to compel compliance with such order.
(As amended)

() Any civil action brought under
this section and any proceedings
brought under subsection (§) shall be
subject to appeal as provided in sec-
tions 1291 and 1292, title 28, United
States Code. (As amended)

(k) In any action or proceeding un-
der this title the court, in its discre-
tion, may allow the prevailing party,
other than the Commission or the
United States, a reasonable atto’ney’s
fee as part of the costs, and the Com-
mission and the United States shall
be liable for costs the same as a pri-
vate person.

Sec. 707. (a) Whenever the Attorney
General has reasonable cause to
belleve that any person or group of
persons is engaged in a pattern or
practice of resistance to the full en-
joyment of any of the rights secured
by this title, and that the pattern
r practice is of such a nature and is
mtended to deny the full exercise of
the rights herein described, the At-
torney General may bring a civil ac-
tion In the appropriate district court
of the United States by flling with it
a complaint (1) signed .by him (or
in his absence the Acting Attorney
General), (2) setting forth facts per-
taining to such pattern or practice,
and (3) requesting such relief, includ-
ing an application for a permanent
or temporary injunction, restraining
order or other order against the person
or persons responsible for such pattern
or practice, as he deems necessary to
insure the full enjoyment of the rights
herein described.

(b) The district courts of the United
States shall have and shall exercise
jurisdiction of proceedings instituted
pursuant to this section, and in any
such proceeding the Attorney General
may flle with the clerk of such court
a request that a court of three judges
be convened to hear and determine
the case. Such request by the At-
torney General ghall be accompanied
by a certificate that, in his opinion,
the case is of cenenl public impor-



tance. A copy of the certificate and
request for a three-judge court shall
be immediately furnished by such
clerk to the chief judge of the circuit
(or in his absence, the presiding cir-
cuit judge of the circuit) in which the
case is pending. Upon receipt of such
request it shall be the duty of the
chief judge of the circuit or the pre-
siding circuit judge, as the case may
be, to designate immediately three
judges in such circuit, of whom at
least one shall be a clircuit judge and
another of whom shall be a district
judge of the court in which the pro-
ceeding was instituted, to hear and
determine such case, and it shall be
the duty of the judges so designated
to assign the case for hearing at the
earliest practicable date, to partic-
Ipate in the hearing and determina-
tion thereof, and to cause the case
to be in every way expedited. An ap-
peal from the final judgment of such
court will lie to the Supreme Court.

In the event the Attorney General
fails to flle such a request in any such
proceeding, it shall be the duty of
the chief judge of the district (or in
his absence, the acting chief judge)
in which the case is pending immedi-
ately to designate a judge in such
district to hear and determine the
case. In the event that no judge in
the district is avallable to hear and
determine the case, the chief judge
of the district, or the acting chief
judge, as the case may be, shall certify
this fact to the chief judge of the
circuit (or in his absence, the acting
chief judge) who shall then designate
a district or circuit judge of the circuit
to hear and determine the case.

It shall be the duty of the judge
designated pursuant to this section
to assign the case for hearing at the
ear)'est practicable date and to cause
the case to be in every way expedited.

(c) Effective two years after the
date of enactment of the Equal Em-
ployment Opportunity Act of 1972,
the functions of the Attorney Gen-
eral under this section shall be trans-
ferred to the Commission, together

with such personnel, property, rec-
ords. and unexpended balances of ap-
propriations, allocations, and other
funds employed. used, held, available,
or to be made available in connec-
tion with such functions unless the
President submits, and neither House
of Congress vetoes. a reorganization
plan pursuant to chapter 9 of title
5, United States Code, inconsistent
with the provisions of this subsec-
tion. The Commission shall carry out
such functions in accordance with
subsections (d) and (e) of this sec-
tion.

(d) Upon the transfer of functions
provided for in subsection (¢) of this
section, in all suits commenced pur-
suant to this section prior to the date
of such transfer, proceedings shall
continue without abatement, all court
orders and decrees shall remain in ef-
fect, and the Commission shall be
substituted as a party for the United
States of America, the Attorney Gen-
eral, or the Acting Attorney General,
as appropriate.

(e) Subsequent to the date of en-
actment of the Equal Employment
Opportunity Act of 1972, the Commis-
sion shall have authority to investi-
gate and act on a charge of a pat-
tern or practice of discrimination,
whether filed by or on behalf of a
person claiming to be aggrieved or by
a member of the Commission. All such
actions shall be conducted in accord-
ance with the procedures set forth
in section 706 of this Act. (As last
amended)

EFFECT OF STATE LAWS

Sec. 708. Nothing in this title shall
be deemed to exempt or relieve any
person from any liability, duty, pen-
alty, or punishment provided by any
present or future law of any State or
political subdivision of a State, other
than any such law which purports to
require or permit the doing of any
act which would be an unlawful em-
ployment practice under this title.



INVESTIGATIONS, INSPECTIONS,
RECORDS, STATE AGENCIES

Sec. 709. (a) In conncction with
any investigation of a charge filed
under section 708, the Commission or
its designated representative shall at
all reasonable times have ctccess to,
for the purposes of examination, and
the right to copy any evidence of any
person being investizated or pro-
coeded against that relates to unlaw-
ful employment practices covered by
this title and is relevant to the charge
under. investigation.

(b) The Commission may cooperate
with State and local agencies charged
with the administration of State fair
employment practices laws and, with
the consent of such agencies, may.
for the purpose of carrving out its
functions and duties under this title
and within the limitation of funds
appropriated specifically for such
purpose. engage in and contribute to
the cost of research and other proj-
ects of mutual interest undertaken
by such agencies, and utilize the serv-
ices of such agencies and their em-
ployees, and, notwithstanding any
other provision of law, pay by ad-
vance or reimbursement such agen-
cles and their employees for services
rendered to assist the Commisssion in
carrying out this title. In furtherance
of such cooperative efforts. the Com-
mission may enter into written agree-
ments with such State or local agen-
cles and such agreements may include
provisions under which the Commis-
sion shall refrain from processing a
charge in any cases or class of cascr
specified in such agreements or under
which the Commission shall relieve
any person or class of persons in such
State of locality from requirements
imposed under this section. The
Commission shall rescind any such
agreement whenever it determines
that the agreement no longer serves
the interest of effective enforcement
of this title.

(¢) Every employer. employment
agency, and labor organization sub-
ject to this title shall (1) make and
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keep such records relevant to the
determinations of whether unlawful
employment practices have been or
are being committed. (2) preserve
such records for such periods, and
t3) make such reports therefrom as
the Commission shall prescribe by reg-
ulation or order. after public hear-
ing. as reasonable, necessary, or ap-
propriate for the enforcement of
this title or the regulations or or-
ders thereunder. The Commission
shall. by regulation. require each em-
ployer. labor organization, and joint
labor-management committee sub-
ject to this title which controls an
apprenticeship or other training pro-
gram to maintain such records
as are reasonably necessary to carry
out the purposes of this title, in-
cluding. but not limited to, a list
of applicants who wish to participate
in such program. including the chron-
ological order in which applica-
tions were received. and to furnish
to the Commission upon request. a
detailed description of the manner
in which persons are selected to
participate in the apprenticeship
or other training program. Any
employer. employment ' agency, labor
organization. or joint labor-manage-
ment committee which believes that
the application to it of any regula-
tion or order issued under this sec-
tion would result in undue hardship
may apply to the Commission for an
exemption from the application of
such regulation or order, and, if
such application for an exemption
is denied, bring a civil action in the
United States district court for the
district where such records are kept.
If the Commission or the court, as
the case may be, finds that the ap-
plication of the regulation or order
to the employer, employment agency,
or labor organization in question
would impose an undue hardship. the
Commission or the court, as the case
may be. may grant appropriate re-
lief. If any person required to com-
ply with the provisions of this sub-



section fails or refuses to do so, the
United States district court for the
district in  which surh persen s
found. resides. or transacts business,
shall, upon application of the Com-
mission. or the Attorney General in
a case involving a governmental
agency or political subdivision. have
junisdiction to issue to such persun
an order requring him to comply.

(d) In prescribing requirements
pursuant to subsection (¢) of this
section. the Commission shall con-
sult with other interested State and
Federal agencies and shall endeavor
to coordinate its requirements with
those adopted by such agencies. The
Commission shall furnish upon re-
quest and without cost to any State
or local agency charged with the ad-
ministration of a fair employment
practice law information obtained
pursuant to subsection (c¢) of this
section from any employer, employ-
ment agency, labor organization, or
joint labor-management committee
subject to the jurisdiction of such
agency. Such information shall be fur-
nished on condition that it not
be made public by the recipient agency
prior to the institution of a proceed-
ing under State or local law involv-
ing such information. If this condi-
tion is violated by a recipient agency,
the Commission may decline to honor
subsequent requests pursuant to this
subsection. tAs amended!

(e) It shall be unlawful for any offi-
cer or employee of the Commission to
make public in any manner whatever
any information obtained by the Com-
mission pursuant to its authority un-

der this section prior to the institution

of any proceeding under this title in-
volving such information. Any officer
or employee of the Commission who
shall make public in any manner
whatever any information in violation
of this subsection shall be gullty of
a misdemeanor and upon conviction
thereof, shall be fined not more than
$1,000, or imprisoned not more than
one year.
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INVESTIGATORY POWERS

Sec. 710. For the purpose of all
hearings and investigations conducted
by the Commission or its duly au-
thorized agents or agencies, section
11 of the National Labor Relations Act
(49 - Stat. 455; 29 USC. 161 shall
apply. 'As amended)

NOTICES TO BE POSTED

Sec. 711. (a) Every employer, em-
ployment agency and labor organiza-
tion, as the case may be, shall post
and keep posted in conspicuous places
upon its premises where notices to em-
ployees, applicants for employment
and members are customarily posted a
notice to be prepared or approved by
the Commission setting forth excerpts
from or, summaries of, the pertinent
provisions of this title and informa-
tion pertinent to the filing of a com-
plaint.

(b) A willful violation of this sec-
tion shall be punishable by a fine of
not more than $100 for each separate
offense.

VETERANS' PREFERENCE

Sec. 712. Nothing contained in this
title shall be construed to repeal or
modify any Federal, State, territorial,
or local law creating special rights
or preference for veterans.

RULES AND REGULATIONS

Sec. 713. (a) The Commission shall
have authority from time to time to
issue, amend, or rescind suitable pro-
cedural regulations to carry out the
provisions of this title. Regulations
issued under this section shall be in
conformity with the standards and
limitations of the Administrative
Procedure Act.

(b) In any action or proceeding
based on any alleged unlawful em-
ployment practice, no person shall be
subject to any liability or punishment
for or on account of (1) the com-
mission by such person of an unlaw-
ful employment practice if he pleads
and proves that the act of omission



complained of was in good faith, in

conformity with, and in rellance on
any written interpretation or opinion
of the Commission, or (2) the failure
of such person to publish and file
any information required by any pro-
vision of this title if he pleads and
proves that he failed to publish and
file such Information in good faith,
in conformity with the instructions of
the Commission Issued under this title
regarding the filing of such informa-
tion. Such a defense, if established,
shall be a bar to the action or pro-
ceeding, notwithstanding that (A) af-
ter such act or omission, such inter-
pretation or opinion is modified or
rescinded or is determined by judicial
authority to be invalid or of no legal
effect, or (B) after publishing or filing
the description and annual reports,
such publication or flling is deter-
mined by judicial authority not to be
in conformity with the requirements
of this title.

FORCIBLY RESISTING THE
COMMISSION OR ITS
REPRESENTATIVES

Sec. 714. The provisions of sections
111 and 1114, title 18. United States
Code, shall apply to officers. agents,
and employees of the Commission in
the performance of their official
duties. Notwithstanding the provisions
of sections 111 and 1114 of title 18,
United States Code, whoever in viola-
tion of the provisions of section 1114
of such title kills a person while en-
gaged in or on account of the per-
formance of his official functions un-
der this Act shall be punished by im-
prisonment for any term of years or
for life. (As amended)

SPECIAL STUDY BY SECRETARY
OF LABOR

Sec. 715. There shall be established
an Equal Employment Opportunity
Coordinating Council thereinafter re-
ferred to in this section as the Coun-
cil) compesed of the Secretary of La-
bor, the Chairman of the Equal Em-
ployment Opportunity Commission,
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the Attormey General, the Chalrman
of the United States Civil Service
Commission, and the Chairman of the
United States Civil Rights Commis-
sion, or their respective delegates. The
Council shall have the responsibility
for developing and implement-
ing agreements, policies and practices
designed to maximize effort, promote
efficiency, and eliminate conflict,
competition, duplication and incon-
sistency among the operations, func-
tions and jurisdictions of the various
departments, agencies and branches
of the Federal Government respon-
sible for the implementation and en-
forcement of equal employment op-
portunity legislation, orders. and pol-
icies. On or before July 1 of each
year. the Council shall transmit to
the President and to the Congress a
report of its activities, together with
such recommendations for legislative
or administrative changes as it con-
cludes are desirable to further pro-
mote the purposes of this section. (As
amended)

EFFECTIVE DATE

Sec. 716. (a) This title shall become
effective one year after the date of
its enactment. (The effective date
thus is July 2, 1965.)

tb) Notwithstanding subsection (a),
sections of this title other than sec-
tions 703. 704, 706, and 707 shall be-
come effective immediately.

(c) The President shall, as soon as
feasible after the enactment of this
title, convene one or moie conferences
for the purpose of enabling the lead-
ers of groups whose members will be
affected by this title to become famil-
iar with the rights afforded and obli-
gations imposed by its provisions, and
for the purpose of making plans which
will result in the fair and effective
administration of this title when all of
its provisions become effective. The
President shall invite the participa-
tion in such conference or conferences
of (1) the members of the President’s
Committee on Equal Employment Op-
portunity, (2) the members of the
Commission on Civil Rights, (3) rep-



resentatives of State and local agen-
cies engaged in furthering equal
employment opportunity, (4) repre-
sentatives of private agencies engaged

in furthering equal employment op- -

portunity, and (5) representatives of
employers, labor organizations, and
employment agencies who will be
subject to this title.

NON DISCRIMINATION IN FEDERAL
GOVERNMENT EMPLOYMENT

Sec. 717. (a) All personnel actions
affecting employees or applicants for
employment (except with regard to
aliens employed outside the limits of
the United States) in military de-
partments as defined in section 102
of title 5, United States Code in exec-
utive agencies (other than the Gen-
eral Accounting Office) as defined in
section 105 of title 5, United States
Code (including employees and ap-
plicants for employment who are paid
from nonappropriated funds), in the
United States Postal Service and the
Postal Rate Commission., in those
units of the Government of the Dis-
trict of Columbia having positions
in the competitive service, and in
those units of the legisiative and ju-
dicial branches of the Federal Gov-
ernment having positions in the com-
petitive service, and in the Library of
Congress shall be made free from
any discrimination based on race,
color, religion, sex, or national origin.

(b) Except as otherwise provided
in this subsection, the Civil Service
Commission shall have authority to
enforce the provisions of subsection
(a) through appropriate remedies. in-
cluding reinstatement or hiring of
employees with or without back pay,
as will effectuate the policies of this
section, and shall issue such rules,
regulations, orders and instructions
as it deems necessary and appropri-
ate to carry out its responsibilities
under this section. The Civil Service
Commission shall—

(1) be responsible for the annual
review and approval of a national
and regional equal employment oppor-
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tunity plan which each department
and agency and each appropriate unit
referred to in subsection (a) of this
section shall submit in order to main-
tain an affirmative program of equal
employment opportunity for all such
employees and applicants for em-
ployment;

(2) be responsible for the review
and evaluation of the operation of
all agency equal employment oppor-
tunity programs, periodically obtain-
ing and publishing (on at least a
semi-annual basis) progress reports
from each such department. agency,
or unit; and

(3) consult with and solicit the
recommendations of interested indi-
viduals, groups, and organizations re-
lating to equal employment opportun-
ity.

The head of each such department,
agency, or unit shall comply with such
rules, regulations, orders, and instruc-
tions which shall include a provision
that an employee or applicant for
employment shall be notified of any
final action taken on any complant
of discrimination filed by him there-
under. The plan submitted by each
department, agency, and unit shall
include, but not be limited to—

(1) provision for the establishment
of training and education programs
designed to provide a maximum op-
portunity for employees to advance
so as to perform at their highest
potential; and

(2) a description of the qualifica-
tions in terms of training and ex-
perience relating to equal employ-
ment opportunity for the principal
and operating officials of each such
department, agency, or unit respon-
sible for carrying out the equal em-
ployment opportunity program and
df the allocation of personnel and re-
sources proposed by such depart-
ment, agency, or unit to carry out its
equal employment opportunity pro-
gram.

With respect to employment in the
Library of Congress, authorities grant-
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ed in this subsection to the Civil
Service Commission shall be exercised
by the Librarian of Congress.

(c) Within thirty days of receipt of
notice of final action taken by a de-
partment. agency. or unit referred to
in subsection 717(a). or by the Civil
Service Commission upon an appeal
from a decision or order of such
department. agency. or unit on a com-
plaint of discrimination based on race.
color. religion, sex or national origin.
brought pursuant to subsection (a)
of this section. Executive Order 11478
or any succeeding executive orders,
or after one hundred and eighty days
from the filing of the initial charge
with the department, agency. or unit
or with the Civil Service Commission
on appeal from a decision or order of
such departmenl. agency. or unit un-
til such time as final action may be
taken by a department, agency, or
unit, an employee or applicant for
employment, if aggrieved by the
final disposition of his complaint. or
by the failure to take final action
on his eomplaint, may file a civil
action as provided in section 706, in
which civil action the head of the de-
partment, agency, or unit, as appro-
priate, shall be the defendant.

(d» The provisions of section 706
(f) through (k), as applicable, shall

govern civil actions brought hereun-
der.

(e) Nothing contained in this Act
shall relieve any Government agency
or official of its or his primary re-
sponsibility to assure nondiscrimina-

tion in employment as required by the
Constitution and statutes or of its
or his responsibilities under Execu-
tive Order 11478 relating to equal em-
ployment opportunity in the Federal
Government. (As amended)

SPECIAL PROVISION WITH
RESPECT TO DENIAL,
TERMINATION AND SUSPENSION
OF GOVERNMENT CONTRACTS

Sec. 718. No Government contract.

“or portion thereof. with any employ-

er, shall be denied, withheld, termin-
ated, or suspended, by any agency or
officer of the United States under
any equal employment opportunity
law or order, where such employer
has an affirmative action plan which
has previously been: accepted by the
Government for the same facility
within the past twelve months with-
out first according such employer full
hearing and adjudication under the

. provisions of title 5. United States

Code. section 554, and the following
pertinent sections: Provided. That if
such employer has deviated substan-
tially from such previously agreed
to affirmative action plan, this sec-
tion shall not apply: Provided fur-
ther. That for the purposes of this
section an affirmative action plan
shall be deemed to have been ac-
cepted by the Government at the
time the appropriate compliance
agency has accepted such plan unless
within forty-five days thereafter the
Office of Federal Contract Compli-
ance has disapproved such plan. (As
added)
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TITLE VII - PROCEDURE CHART

Time limitations for filing a charge in
a state with Approved Deferral Agency*

If filed with California FEPC If filed with EEOC first, EEOC
first, agency has 60 days to must defer to state agency for
resolve. Absent resolution, 60 days. Absent resolution,
charge goes to EEOC. charge is returned to EEOC.

L

Charge must be filed within 300 days of occurrence
or knowledge of occurrence of alleged discrimina-
tion. Hence charge must be filed with state agency
within 240 days to allow for 60 day deferral period.

EEOC Jurisdiction

Vo NG
[ Respondent should be notified of charge within 10 days of filing [
\
| EEOC investigation |
v .
[ EEOC Review of Report |
v ~ v
Determination to | Determination to prosecute charge ]
dismiss charge i\
| EEOC determination — Time limit 120 days |
A v/ _
Finding of no [ ~ Finding of reasonable cause |
cause — Charge K
dismissed I Conciliation efforts unsuccessful l
7 :
Suit filed by V v ‘
aggrieved indi- | Suit filed by EEOC | | Suit filed by Attorney General |
vidual :
[ Failure to file within 180 days |
v
Individual may sue
within 80 days
WV R v
[ Federal District Court I

*California FEPC is an approved deferral agency. Filing of a charge may
occur simultaneously with filing of a grievance under a Memorandum of
Understanding or contract and a suit under other laws (e.g., Civil Rights
Act of 1866) which protect against discrimination.



TAB E

THE CALIFORNIA FAIR EMPLOYMENT PRACTICE ACT

The act was originally passed in 1959 as Part 4.5 of the Calif-
ornia Labor Code. It was enacted 14 years after the first state
FEP law was passed in New York. The law was subsequently amended

to its present form.

I. COVERAGE

The following groups or individuals are covered:

1. Emplozers

Any person or organization ''regularly employing five

Oor more persons, Or any person acting as an agent of

an employer, directly or indirectly; the state or any
- political or civil subdivision thereof and cities."

2. Labor Orggnizations

Any organization which is formed and exists 'for the
purpose...of collective bargaining or of dealing with
employers concerning grievances, terms or conditions of
employment, or of other mutual aid or protection."

3. Employment Agencies

'""Any person undertaking for compensation to procure em-
ployees or opportunities to work" (this provision is
more limited than Title VII which defines employment
agencies as persons regularly procuring employees for
employers with or without compensation).

In addition, the Division of Fair Employment Practices, the

administrative agency, may engage in affirmative action with employers,

labor organizations and employment agencies. The term “affirmative

action' applies to "any educational activity for the purpose of



securing greater employment opportunities for members of racial,
religious, or nationality minority groups and any promotional
activity designed to secure greater employment opportunities for the
members of such groups on a voluntary basis.'" Furthermore, "every
contractor performing a public works contract in excess of two
hundred thousand dollars ($200,000) awarded by the state...shall
submit to the commission [State Fair Employment Practice Commission]
an equal employment opportunity program for approval and certifica-

tion by the commission."

Exemptions from Coverage:

Certain organizations are exempted from coverage: social clubs,
fraternal, charitable, educational or religious associations or

corporations not organized for private profit.

IT. DISCRIMINATION PROHIBITIONS

The Fair Employment Practice Act (FEPA) prohibits employment dis-
crimination based on race, religious creed, color, national origin,
ancestry, age, physical handicap, medical condition, or sex. The
prohibition applies to all aspects of employment such as hiring,

promotions, wage rates, transfers, etc.

Section 1420 provides that it is unlawful (unless based on a bona fide

occupational qualification or applicable security regulations):
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For an employer to refuse to hire or employ an individual
or refuse to select him/her for a training program leading
to employment, or to bar or discharge such person from
employment, or from a training program leading to
employment, or to discriminate against such person in
compensation or in terms, conditions or privileges of
employment because of his/her race, religious creed,
color, national origin, ancestry, physical handicap,
medical condition or sex.

For a labor organization to exclude, expel, or restrict a
person from membership, or to provide only second-class or
segregated membership, or to discriminate against a person in
the election of officers or selection of staff, or to discrimi-
nate in any way against any of its members or against any
employer based on race, religious creed, color, national origin,
ancestry, physical handicap, medical condition or sex.

For any person to discriminate against a person in selection
for apprenticeship training program based upon race, religious
creed, color, national origin, ancestry, physical handicap,
medical condition or sex.

For an employer or employment agency to print or circulate any
publication, or to make any non-job-related inquiry_(verbal or
through an application form), which expresses any limitation
specification, or discrimination as to race, religious creed,
etc., or any intent to make such limitations.
For an employer, labor organization or employment agency to
discharge, expel or otherwise discriminate against any person
because he has filed a complaint, testified or assisted in any
proceedings under the Act, or because he has opposed any practices
forbidden under the Act.
Under Section 1420.1 it is also an unlawful employment practice "to
refuse to hire or employ, or to discharge, dismiss, reduce, suspend,
or demote, any individual between the ages of 40 and 64 solely on
the ground of age, except in cases in which the law compels or
provides for such action." Exceptions: a bfoq; promotions within

existing staff or hiring or promoting on the basis of experience

and training or rehiring on the basis of seniority and prior service



and hiring under established recruiting programs from high schools,
colleges, universities or trade schools are not, in and of themselves,
unlawful. This section does not limit an employer, employment agency
or labor union from selecting or referring the better qualified

person. The burden of proving a violation is upon the claimant.

The inclusion of '""medical condition" as a prohibited basis for
discrimination resulted from the passage of Assembly Bill 1194, on
March 18, 1975, due to concerns over employment discrimination
against persons who are cancer victims. "Medical condition' here
is defined as "any health impairment related to or associated with
a diagnosis of cancer for which a person has been rehabilitated

or cured, based on competent medical evidence."

ITI. POLICY-MAKING AND ADMINISTRATIVE AGENCIES

The Fair Employment Practice Act established a Division of Fair
Employment Practices, and within it the State Fair Employment

Practice Commission.

The duties and responsibilities of these two bodies are
ill-defined in the law. The Act's ambiguous draftsmanship
results in some confusion over the operational roles and inter-

face between the two.

The Division of Fair Employment Practices is composed of civil
service employees who perform the day to day administrative and
enforcement activities. It is the support and operational unit

for the implementation of fair employment policy.
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The FEP Commission is composed of seven members appointed by

the Governor. The Commission is the policy-making body under the
FEPA. It formulates policies to effectuate the purposes of the
Act and "makes recommendations to agencies and officers of the
state and local governments in aid of such policies and purposes'.
Among the functions, powers, and duties of the Commission:

to obtain, upon request, and utilize the services of all
governmental departments and agencies;

to adopt, amend, and rescind suitable rules and regulations
to carry out the provisions of the FEP Act;

to receive, investigate and decide complaints alleging
discrimination in employment because of race, religious
creed, color, national origin, ancestry, age, physical handi-
cap, medical condition, or sex;

to hold hearings, subpoena witnesses, administer oaths, and
require the production of books and papers relating to any
matter under investigation;

to create advisory agencies and conciliation councils that
aid in implementation of this Act.

to investigate, approve and certify equal employment opportun1ty
programs proposed by contractors;

to submit annually to the Governor and biennially to the

Legislature a written report of its activities and recommenda-
tions.

The law also provides that the Commission may assist communities

and their members in resolving disputes or problems involving dis-
criminatory practices. This assistance is limited to conference,

conciliation, and persuasion.

The FEPC is also empowered to initiate investigations and proceedings.



IV. COMPLAINT PROCEDURE AND ENFORCEMENT

The State FEPA provides for correction of discriminatory practices
through a complaint procedure. The FEPC has the authority to

investigate violations and take remedial actions upon receipt of a

complaint by an alleged victim of discrimination.

The law provides that "any person (or groups) claiming to be
aggrieved by an alleged unlawful employment practice may file

with the commission a verified cqmplaint in writing'". The complaint
names the accused person or organization and states the particulars
of the violation. The law also provides that the Attorney General
may file a complaint in like manner. However, ''"No complaint may
be filed after the expiration of one year from the date upon which
the alleged unlawful employment practice or refusal to cooperate
occurred; except that this period may be extended for not to

exceed 90 days following the expiration of that year, if a

person allegedly aggrieved...first obtained knowledge of the facts
of the alleged unlawful employment practice after the expiration

of one year from the date of occurrence'.

The Commission serves the complaint upon the employer within 45
days of its receipt, and it must notify the employer that he is
under investigation. If there has been a violation, the Commission
issues a cease-and-desist order, and it may also order the employer
to take such remedial actions as '"hiring, reinstatement or up-
grading of employees, with or without back pay, or restoration to

membership in any respondent labor organization."



If the Commission finds there has been no violation, it will

notify all parties concerned and the case is closed.

Every decision or final order of the FEPC is subject to judicial

review.

If there is evidence (following the Commiésion's'decision) that
remedial action has not or will not be taken, the Commission may

bring action in State Superior Court.

V. RELATIONSHIP TO TITLE VII

When a Title VII complaint is filed, it is required that it be
deferred to a state approved FEP agency for 60 days. The Calif-
ornia FEPC is such an agency, and is known as a '"706 agency" --

Section 706 of Title VII sets forth the deferral procedure.

If, after 60 days, the matter is not satisfactorily resolved, the

complaint goes to the EEOC.

It should be understood, however, that the FEP Act stands on its
own. A party still has the option of filing under the state law

rather than under Title VII when either law is applicable.

VI. FEP GUIDELINES

The FEPC has issued guidelines to aid employers and others in

complying with the Act's discrimination prohibitions.
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These guidelines include:

. Lawful and Unlawful Pre-Employment Inquiries

. Fair Employment Checklist

. Guide for Promoting Equal Job Opportunity

. Guidelines for Testing and Selecting Minority Job Applicants

. Guidelines for Evaluating Job Applicants with Police Records.

For copies of these guidelines contact:

The Fair Employment Practicer Commission

State and Northern California Office:

Southern California Office:

District Offices:

455 Golden Gate Avenue
P.0. Box 603
San Francisco, CA 94101

322 West First Street
Los Angeles, CA 90012

2550 Mariposa Street
Fresno, CA 93721

1350 Front Street
San Diego, CA 92101

926 J Street
Sacramento, CA 95814

303 W. Third Street
San Bernardino, CA 92401
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State of California

FAIR EMPLOYMENT
PRACTICE ACT

(Chapter 121, Part 4.5, Division 2, Labor Code)

State of California .
EDMUND G. BROWN JR., Governor . ,

Agriculture and Services Agency
Department of Industrial Relations
Division of Fair Employment Practices



The People of the State of California have created a State Commission
on Fair Employment Practices designed to prevent and eliminate
practices of discrimination in employment and otherwise against
persons because of race, religious creed, color, mational origin,
ancestry, or sex.

SeEcTioN 1. Part 4.5 (commencing with Section 1410) is added to
Division 2 of the Labor Code, to read:

PART 4.5. FAIR EMPLOYMENT PRACTICES

1410. This part may be referred to as the ‘‘California Fair Em-
ployment Practice Act.”’

1411. It is hereby declared as the public policy of this state that
it is necessary to protect and safeguard the right and opportunity of
all persons to seek, obtain, and hold employment without discrimination
or abridgement on account of race, religious creed, color, national
origin, ancestry, physical handicap, medical condition, or sex.

It is recognized that the practice of denying employment opportunity
and discriminating in the terms of employment for such reasons
foments domestic strife and unrest, deprives the state of the fullest
utilization of its capacities for development and advance, and sub-
stantially and adversely affects the interests of employees, employers,
and the public in general.

This part shall be deemed an exercise of the police power of the state
for the protection of the public welfare, prosperity, health, and peace
of the people of the State of California.

1412. The opportunity to seek, obtain and hold employment without
discrimination because of race, religious ereed, color, national origin,
ancestry, physical handicap, medical condition, or sex is hereby recog-
nized as and declared to be a civil right.

1413. As used in this part:

(a) ““Person’’ includes one or more individuals, partnerships, as-
sociations or corporations, legal representatives, trustees, trustees in
bankruptey, or receivers.

(b) ‘““Employment agency’’ includes any person undertaking for
compensation to procure employees or opportunities to work.

(e) ““‘Labor organization’’ includes any organization which exists
and is constituted for the purpose, in whole or in part, of collective
bargaining or of dealing with employers concerning grievances, terms
or conditions of employment, or of other mutual aid or protection.

(d) ‘““Employer,”’ except as hereinafter provided, includes any
person regularly employing five or more persons, or any person acting
as an agent of an employer, directly or indirectly; the state or any
political or civil subdivision thereof and cities.

‘‘Employer’’ does not include a social club, fraternal, charitable,
educational or religious association or corporation not organized for
private profit.

(3)



(e) ‘‘Employee’’ does not include any individual employed by his
parents, spouse, or child, or any individual employed under a special
license in a nonprofit sheltered workshop or rehabilitation facility.

(f) ‘“Commission,’”’ unless a different meaning clearly appears from
the context, means the State Fair Employment Practice Commission
created by this part.

(g) ‘‘Affirmative actions’’ means any educational activity for the
purpose of securing greater employment opportunities for members
of racial, religious, or nationality minority groups and any promotional
activity designed to secure greater employment opportunities for the
members of such groups on a voluntary basis.

(h) “‘Physical handicap’’ includes impairment of sight, hearing, or
speech, or impairment of physical ability because of amputation or
loss of funection or coordination, or any other health impairment which
requires special education or related services.

(i) ““Medical condition’’ means any health impairment related to
or associated with a diagnosis of cancer, for which a person has been
rehabilitated or cured, based on competent medical evidence.

1414, There is in the Division of Fair Employment Practices the
State Fair Employment Practice Commission. Such commission shall
consist of seven members, to be known as commissioners, who shall be
appointed by the Governor, by and with the advice and consent of the
Senate, and one of whom shall be designated as chairman by the Gov-
ernor. The term of office of each member of the commission shall be for
four years; provided, however, that of the commissioners first ap-
pointed two shall be appointed for a term of one year, one for a term
of two years, one for a term of three years, and one for a term of four
years. The term of office of each member of the commission appointed
pursuant to the 1963 amendments to this section shall also be for four
years; provided, however, that of the two commissioners first appointed
pursuant to the said amendments, one shall be appointed for a term
which shall expire September 18, 1966, and onec for a term which shall
expire September 18, 1967.

1415. Any member chosen to fill a vacancy occurring otherwise than
by expiration of terms shall be appointed for the uncxpired term of the
member whom he isto succeed. Three members of the commission shall
constitute a quorum for the purpose of conducting the business thereof.

The Governor shall also appoint a Chief of the Division of Fair Em-
ployment Practices, who shall be the principal executive officer of the
commission.

1415.5. Proceedings conducted pursuant to this part are within the
meaning of Section 11126 of the Government Code and the commission
may conduct executive sessions subject to the provisions of Article 9
(commencing with Section 11120), of Chapter 1 of Part 1 of Division
3 of Title 2 of the Government Code.

1416. Each member of the commission shall serve without com-
pensation but shall receive fifty dollars ($50) for each day actually
spent in the performance of his duties under this part and shall also
be entitled to his expenses actually and necessarily incurred by him in
the performance of his duties.

1417. Any member of the commission may be removed by the Gov-
ernor for inefficiency, for neglect of duty, misconduct or malfeasance
in office, after being 'given a written statement of the charges and an
opportunity to be heard thereon.



1418. The commission shall formulate policies to effectuate the pur-
poses of this part and may make recommendations to agencies and
officers of the state and local governments in aid of such policies and
purposes.

1419. The commission shall have the following functions, powers
and duties:

(a) To establish and maintain a principal office and such other
offices within the state as the Legislature authorizes.

(b) To meet and funection at any place within the state.

(e¢) To appoint an attorney, and such clerks and other employees
as it may deem necessary, fix their compensation within the limitations
provided by law, and prescribe their duties.

(d) To obtain upon request and utilize the services of all govern-
mental departments and agencies.

(e) To adopt, promulgate, amend, and rescind suitable rules and
regulations to carry out the provisions of this part.

(f) To receive, investigate and pass upon complaints alleging dis-
crimination in employment because of race, religious creed, color,
national origin, ancestry, physical handicap, medical condition, or sex.

(g) To hold hearings, subpoena witnesses, compel their attendance,
administer oaths, examine any person under oath and, in connection
therewith, to require the production of any books or papers relating to
any matter under investigation or in question before the commission.

(h) To create such advisory agencies and conciliation ecouncils, local
or otherwise, as in its judgment will aid in effectuating the purposes
of this part, and may empower them to study the problems of dis-
crimination in all or specific fields of human relationships or in specific
instances of diserimination because of race, religious creed, color, na-
tional origin, ancestry, physical handicap, medical condition or sex,
and to foster through community effort or otherwise good will, coopera-
tion, and conciliation among the groups and elements of the population
of the state and to make recommendations to the commission for the
development of policies and procedures in general. Such advisory
agencies and conciliation councils shall be composed of representative
citizens, serving without pay.

(i) To issue such publications and such results of investigations and
research as in its judgment will tend to promote good will and minimize
or eliminate diserimination because of race, religious creed, color, na-
tional origin, ancestry, physical handicap, medical condition, or sex.

(3) To investigate, approve, and certify equal employment opportu-
nity programs proposed by a contractor to be engaged in pursuant to
subdivision (b) of Section 1431, and to fix and collect such fees as are
necessary for the cost of the investigation, approval or certification.
The fees collected shall be paid into the General Fund of the State
Treasury.

(k) To render annually to the Governor and biennially to the Legis-
lature a written report of its activities and of its recommendations.

1419.5. The commission is empowered to prevent diserimination in
housing as provided in Part 5 (commencing with Section 35700) of
Division 24 of the Health and Safety Code.

1419.7. The commission may also provide assistance to communities
and persons therein in resolving disputes, disagreements, or difficulties

(5)



relating to discriminatory practices based on race, religious creed, color,
national origin, or ancestry which impair the rights of persons in such
communities under the Constitution or laws of the United States or of
this state. The services of the commission may be made available in
cases of such disputes, disagreements, or difficulties only when, in its
judgment, peaceful relations among the citizens of the community in-
volved are threatened thereby. The commission’s services are to be made
available only upon the request of an appropriate state or local public
body, or upon the request of any person directly affected by any such
dispute, disaigreement, or difficulty.

The assistance of the commission pursuant to this section shall be
limited to endeavors at conference, conciliation, and persuasion.

1419.9. (a) The commission shall, whenever possible, in performing
its functions, seek and utilize the cooperation of appropriate state or
local, public, or private agencies, and may cooperate in such endeavors
with the Federal Community Relations Service.

(b) The Legislature recognizes that the avoidance of discriminatory
practices in the employment of disabled persons is most effectively
achieved through the ongoing efforts of state agencies involved in the
vocational rehabilitation and job placement of the disabled. The com-
mission may utilize the efforts and experience of the Department of
Rehabilitation in the development of job opportunities for the disabled
by requesting the Department of Rehabilitation to foster goodwill and
to conciliate on employment policies with employers who, in the judg-
ment of the commission, have employment practices or policies that
discriminate against disabled persons. Nothing contained in this para-
graph shall be construed to transfer any of the functions. powers, or
duties from the commission to the Department of Rehabilitation.

(e) The activities of all 'commissioners and employees of the com-
mission in providing conciliation assistance shall be conducted in con-
fidence and without publicity, and the commission shall hold con-
fidential any information acquired in the regular performance of its
duties upon the understanding that it would be so held. No commis-
sioner or employee of the commission shall engage in the performance
of investigative or prosecuting functions of any department or agency
in any litigation arising out of a dispute in which he acted on behalf
of the commission. Any commissioner or other employee of the com-
mission, who makes public in any manner whatever any information in
violation of this subdivision, is guilty of a misdemeanor and, if a mem-
ber of the state civil service, shall be subject to disciplinary action
under the State Civil Service Act.

1420. It shall be an unlawful employment practice, unless based
upon a bona fide occupational qualification, or, except where based upon
applicable security regulations established by the United States or the
State of California:

(a) For an employer, because of the race, religious creed, color. na-
tional origin, ancestry, physical handicap, medical condition, or sex of
any person, to refuse to hire or employ him or to refuse to select him
for a training program leading to employment, or to bar or to dis-
charge such person from employment or from a training program
leading to employment, or to discriminate against such person in com-
pensation or in terms, conditions or privileges of employment.

(e)



Nothing in this part shall prohibit an employer from refusing to hire
or discharging a physically handicapped employee, or subject an em-
ployer to any legal liability resulting from the refusal to employ or the
discharge of a physically handicapped employee, where the employee,
because of his physical handicap, is unable to perform his duties, or he
cannot perform such duties in a manner which would not endanger his
health or safety or the health and safety of others.

(b) For a labor organization, because of the race, religious creed,
color, national origin, ancestry, physical handicap, medical condition,
or sex of any person, to exclude, expel, or restrict from its membership
such person, or to provide only second-class or segregzated membership
or to discriminate against any person because of the race, religious
creed, color, national origin, ancestry, physical handicap, medical condi-
tion, or sex of such person in the election of officers of the labor organi-
zation or in the selection of the labor organization’s staff or to diserimi-
nate in any way against any of its- members or against any employer or
against any person employed by an employer.

(¢) For any person to discriminate against any person in the selec-
tion or training of that person in any apprenticeship training program
or any other training program leading to employment because of the
race, religious creed, color, national origin, ancestry, physical handi-
cap, medical condition, or sex of the person discriminated against.

(d) For any employer or employment agency, unless specifically
acting in accordance with federal equal employment opportunity
guidelines and regulations approved by the commission, to print or
circulate or cause to be printed or circulated any publication, or to make
any non-job-related inquiry, either verbal or through use of an applica-
tion form, which expresses, directly or indirectly, any limitation, specifi-
cation, or discrimination as to race, religious creed, color, national origin,
ancestry, physical handicap, medical condition, or sex, or any intent to
make any such limitation, specification or discrimination. Nothing in
this subdivision shall prohibit any employer from making, in connection
with prospective employment, an inquiry as to, or a request for in-
formation regarding, the physical fitness of applicants if that inquiry
or request for information is directly related and pertinent to the
position the applicant is applying for.

(e) For any employer, labor organization or employment agency to
discharge, expel or otherwise discriminate against any person because
he has opposed any practices forbidden under this act or because he has
filed a complaint, testified or assisted in any proceeding under this
part.

(f) For any person to aid, abet, incite, compel, or coerce the doing
of any of the acts forbidden under this part, or to attempt to do so.

1420.1. (a) It is an unlawful employment practice for an employer
to refuse to hire or employ, or to discharge, dismiss, reduce, suspend,
or demote, any individual between the ages of 40 and 64 solely on the
ground of age, except in cases where the law compels or provides for
such action. This section shall not be construed to make unlawful the
rejection or termination of employment where the individual applicant
or employee failed to meet bona fide requirements for the job or posi-
tion sought or held, or to affect bona fide retirement or pension pro-
grams ; nor shall this section preclude such physical and medical exam-
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inations of applicants and employees as an employer may make or
have made to determine fitness for the job or position sought or held.

Promotions within the existing staff, hiring or promotion on the basis
of experience and training, rehiring on the basis of seniority and prior
service with the employer, or hiring under an established recruiting
program from high schools, colleges, universities, and trade schools
shall not, in and of themselves, constitute a violation of this section.

(b) This section shall not limit the right of an employer, employ-
ment agency, or labor union to select or refer the better qualified
person from among all applicants for a job. The burden of proving a
violation of this section shall be upon the person or persons claiming
that the violation occurred.

(¢) The age limitations of the apprenticeship programs in which the
state participates shall not be deemed to violate this section.

1420.5. The Division of Fair Employment Practices shall maintain
liaison with the human relations commissions of cities, counties, and
any city and county, and shall provide any information not designated
by law as confidential to such commissions on request.

1421. The commission is empowered to prevent unlawful employ-
ment practices. When it shall appear to it that an unlawful employ-
ment practice may have been eommitted, the chairman of the commis-
sion shall designate one of the commissioners to make, with the assist-
ance of the commission’s staff, prompt investigation in connection
therewith. If such commissioner determines after such investigation
that further action is warranted, he shall immediately endeavor to
eliminate the unlawful employment practice complained of by confer-
ence, conciliation and persuasion. The members of the commission and
its staff shall not disclose what has transpired in the course of such
endeavors.

Every member of the commission or its staff who discloses informa-
tion in violation of the requirements of this section is guilty of a mis-
demeanor. Such disclosure by an employee subject to civil service shall
be cause for disciplinary action under the State Civil Service Act.

1421.1. When contacted by the commission or its staff, employers,
unions or employment agencies shall be informed whether a particular
discussion, or portion thereof, constitutes either: (a) endeavors at con-
ference, conciliation and persuasion which may not be disclosed by
the commission or received in evidence in any formal hearing or court
action; or (b) investigative processes, which are not so protected.

1422. Any person claiming to be aggrieved by an alleged unlawful
employment practice may file with the commission a verified complaint
in writing which shall state the name and address of the person, em-
ployer, labor organization or employment agency alleged to have com-
mitted the unlawful employment practice complained of and which
shall set forth the particulars thereof and contain such other informa-
tion as may be required by the commission. The Attorney General may,
in like manner, make, sign and file such complaint. Any employer whose
employees, or some of them, refuse or threaten to refuse to cooperate
with the provisions of this part may file with the commission a verified
complaint asking for assistance by conciliation or other remedial action.

No complaint may be filed after the expiration of one year from the
date upon which the alleged unlawful employment practice or refusal
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to cooperate occurred; except that this period may be extended for not
to exceed 90 days following the expiration of that year, if a person
allegedly aggrieved by an unlawful employment practice first obtained
knowledge of the facts of the alleged unlawful employment practice
after the expiration of one year from the date of their occurrence.

Complaints alleging a violation of subdivision (¢) of Section 1420
of this code shall be filed as provided in Section 3096 of this code.

1422.1. The commission shall cause any verified complaint filed
under the provisions of this part to be served, either personally or by
certified mail with return receipt requested, upon the person, employer,
labor organization, or employment agency alleged to have committed
the unlawful employment practice complained of. Service shall be made
at the time of initial contact with said person, employer, labor organi-
zation, or employment agency or the agents thereof, or within 45 days,
whichever first occurs.

14222, (a) The commission shall notify in writing a person, em-
ployer, labor organization, or employment agency, or the agents thereof,
that they are being investigated under Section 1421, either at the time
of initial contact or within 45 days, whichever first occurs.

(b) After a verified complaint has been filed under Section 1422 or
a Section 1421 investigation has been commenced, and the preliminary
investigation thereof has been carried out, or a 45-day period has
elapsed from the filing of the verified complaint or the commencement
of the Section 1421 investigation, if the preliminary investigation has
not then been completed, an appropriate superior court may, upon
motion of the respondent or party under investigation, order the com-
mission to give to the respondent or party under investigation, within
a specified time, a copy of any book, document, or paper, or any entries
therein, in the possession or under the control of the commission, con-
taining evidence relating to the merits of the verified complaint or the
Section 1421 investigation, or to a defense thereto. The commission
shall comply with such an order.

1423. After the filing of any complaint alleging facts sufficient to
constitute a violation of any of the provisions of Section 1420, an in-
vestigation shall be made as provided in Section 1421 and, where war-
ranted by the evidence, an attempt to eliminate such practice shall be
made as provided in Section 1421, unless such attempt has previously
been made.

In case of failure to eliminate such practice, or in advance thereof
if in the judgment of the commissioner making the investigation, cir-
cumstances warrant, the latter shall cause to be issued and served in
the name of the commission, a written accusation, together with a
copy of such complaint, as the same may have been amended, requiring
the person, employer, labor organization or employment agency named
in such accusation, hereinafter referred to as ‘‘respondent,’’ to answer
the charges of such accusation at a hearing.

1424. The written accusation, hearings, and all matters pertaining
thereto shall be in accordance with the Administrative Procedure Act,
Chapter 5 (commencing with Section 11500) of Part 1, Division 3,
Title 2 of the Government Code, and the commission shall have all the
powers granted therein.

1425. The case in support of the accusation shall be presented before
the commission by one of its attorneys or agents, and the commissioner

(9)



who shall have previously made the investigation and caused the notice
to be issued shall not participate in the hearings except as a witness
and shall not give his opinion of the merits of the case nor shall he
participate in the deliberations of the commission in such case; and the
aforesaid endeavors at conciliation shall not be received in evidence.

1426. If the commission finds that a respondent has engaged in any
unlawful employment practice as defined in this part, the commission
shall state its findings of fact and shall issue and cause to be served
on such respondent an order requiring such respondent to cease and
desist from such unlawful employment practice and to take such action,
including (but not limited to) hiring, reinstatement or upgrading of
employees, with or without back pay, or restoration to membership in
any respondent labor organization, as, in the judgment of the commis-
sion, will effectuate the purposes of this part, and including a require-
ment for report of the manner of compliance. If the commission finds
that a respondent has not engaged in any such unlawful employment
practice, the commission shall state its findings of fact and shall issue
and cause to be served on the complainant an order dismissing the said
accusation as to such respondent. A copy of its order shall be delivered
in all cases to the Attorney General, and such other public officers as
the commission deems proper.

Any order issued by the commission shall have printed on its face
references to the provisions of the Administrative Procedure Act which
prescribe the rights of appeal of any party to the proceeding to whose
position the order is adverse.

1426.5. If, at any time during the proceedings described in this
part, after a complaint has been served on a respondent, the complaint
is withdrawn by the complainant or dismissed by the commission, or
an investigation is terminated or closed by the commission, notice of
this fact shall be given to the respondent and the complainant without
undue delay.

1427. The commission shall establish rules of practice not incom-
sistent with law to govern the foregoing procedure and its own actions
thereunder.

1428. Every final order or decision of the commission is subject to
judicial review in accordance with law.

1429. Whenever the commission believes, on the basis of evidence
presented to it, that any person is violating or is about to violate any
final order or decision issued by it pursuant to this part, the commis-
sion may bring an action in the Superior Court of the State of Cali-
fornia against such person to enjoin him from continuing the violation
or engaging therein or in doing anything in furtherance thereof. In
such action an order or judgment may be entered awarding such tem-
porary restraining order or such preliminary or final injunction as
may be proper. ’

1430. Any person who shall willfully resist, prevent, impede or in-
terfere with any member of the commission or any of its agents or
agencies in the performance of duties pursuant to this part, or who
shall in any manner willfully violate an order of the commission, shall
be guilty of a misdemeanor, punishable by imprisonment in a county
jail, not exceeding six (6) months, or by a fine not exceeding five
hundred dollars ($500), or both.
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1431. (a) The Division of Fair Employment Practices may engage
in affirmative actions with employers, employment agencies, and labor
organizations in furtherance of the purposes of this part as expressed
in Section 1411.

(b) Every contractor performing a public work contract in excess
of two hundred thousand dollars ($200,000) awarded by the state
under Chapter 3 (commencing with Section 14250) of Part 5 of
Division 3 of Title 2 of the Government Code or Chapter 14 (com-
mencing with Section 25200) of Division 18 of the Eduecation Code
shall submit to the commission an equal employment opportunity
program for approval and certification by the commission. Every such
contractor whose program is approved and certified by the commission
shall immediately effectuate it.

1432. The provisions of this part shall be construed liberally for
the accomplishment of the purposes thereof. Nothing contained in
this part shall be deemed to repeal any of the provisions of the Civil
Rights Law or of any other law of this state relating to diserimination
because of race, religious creed, color, national origin, ancestry, physi-
cal handicap, medical condition, or sex.

Nothing contained in this part shall be deemed to repeal or affect
the provisions of any ordinance relating to such diserimination in
effect in any city, city and county, or county at the time this part
becomes effective, insofar as proceedings theretofore commenced under
such ordinance or ordinances remain pending and undetermined. The
respective administrative bodies then vested with the power and au-
thority to enforce such ordinance or ordinances shall continue to have
such power and authority, with no ouster or impairment of jurisdie-
tion, until such pending proceedings are completed, but in no event
beyond one year after the effective date of this part.

Nothing contained in this part relating to discrimination on ac-
count of sex or medical condition shall be deemed to affect the operation
of the terms or conditions of any bona fide retirement, pension, em-
ployee benefit, or insurance plan, provided such terms or conditions
are in accordance with customary and reasonable or actuarially sound
underwriting practices.

1432.5. Nothing in this part shall be construed to require an em-
ployer to alter his premises to accommodate employees who have a
physical handicap, as defined in Section 1413, beyond safety require-
ments applicable to other employees.

1433. If any clause, sentence, paragraph, or part of this part or
the application thereof to any person or circumstance, shall, for any
reason, be adjudged by a court of competent jurisdiction to be invalid,
such judgment shall not affect, impair, or invalidate the remainder
of this part and the application thereof to other persons or eircum-
stances, but shall be confined in its operation to the clause, sentence,
paragraph, or part thercof directly involved in the controversy in
which such judgment shall have been rendered and to the person or
circumstances involved.
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TAB

AGE DISCRIMINATION IN EMPLOYMENT ACT OF 1967
(Full Text in Appendix Under This Tab)

I. BACKGROUND

The Age Discrimination in Employment Act of 1967 (ADEA) was a
result of a growing concern in the 1960s about the employment
problems of middle-aged workers, generally between 40 and 60 years
old. By 1964, 19 states and Puerto Rico had passed laws to prohibit
discriminatory age discrimination.‘ In 1964, Executive Order 11141
declared it to be a public policy that there should be no age
discrimination by federal government contractors, but the order

-

included no enforcement procedures.

In drafting the Civil Rights Act of 1964, Congress added the
following provision:
The Secretary of Labor shall make a full and complete study
of the factors which might tend to result in discrimination
in employment because of age and of the consequences of such
discrimination on the economy and individuals affected.
The provision also called for a full report of the Secretary's
findings, including recommendations for any legislation to prevent
age discrimination in employment. The report, submitted on
June 30, 1965, recommended comprehensive federal legislation which

would eliminate arbitrary age discrimination and promote the

employment of older workers.



A bill to prohibit age discrimination in cmployment was introduced
in Congress in January 1967 and enacted on December 15, 1967. It

became effective on June 12, 1968, and was amended in 1974.

II. BASIC PROVISIONS

A. Purpose

The ADEA forbids employment discrimination against persons
between 40 and 65 years of age. 1It's stated purpose is ''to
promote the employment of older workers based on abiiity
rather than age, to prohibit arbitrary age discrimination in
employment, and to help employers and employees to find ways
of meeting problems arising from the impact of age on

employment."

B. Coverage

Labor force data from the U.S. Bureau of Labor Statistics
indicate that approximately 37 million persons, or 40 per-
cent of the 91 million persons 16 years of age and older

who were in the civilian labor force in September 1974,

were in the 40-65 age bracket. As originally enacted, the
ADEA did not cover the public sector. However, the Fair
Labor Standards amendments, effective May 1, 1974, broadened
the scope of the law to include federal, state and local
government employees. Elected officials, their policymaking
appointees, and certain immediate advisors are not covered by
the Act, but employees subject to the civil service laws of

the states or their political subdivisions are included.
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The age discrimination standards for federal employees are adminis-
tered by the U.S. Civil Service Commission. The Wage and Hour
Division administers the ADEA in private and state and local

government employment.

SCOPE OF COVERAGE

Private employers who have 20 or more employees for each working
day in each of 20 or more calendar weeks in the current or
preceding calendar year.

Public employers (federal, state or local government units)
regardless of the number of employees in the employing unit.

Public and private employment agencies serving covered employers.
The Department of Labor has taken the position that employment
agencies are subject to the ADEA, regardless of size, if they
regularly procure employees for at least one covered employer.
The Department also contends that employment agencies are
prohibited from discriminatory recruiting for their own employ-
ment needs, even though they have fewer employees than required
for a covered employer (20).

Labor organizations with 25 or more members, or which refer
applicants for employment to covered employers, or which rep-
resent the employees of employers covered by the Act.

C. Prohibitions of the Act

1. Employers
It is unlawful for an employer to:

fail or refuse to hire, discharge, or otherwise
discriminate against any individual with respect

to his compensation, terms, conditions or privileges
of employment because of age

limit, segregate or classify workers in any way which
would deprive or tend to deprive any individual of
job opportunities or otherwise adversely affect his
or her status as an employee because of age

reduce the wage rate of any worker in order to comply
with the Act.
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2. LCmployment Agencics
It is unlawful for an employment agency to:

fail or refuse to refer for employment, or in any other
way discriminate against anyone due to age

classify or refer anyone for employment on the basis
of age.

3. Labor Organizations
It is unlawful for a labor organization to:

exclude or expel from its membership, or otherwise
discriminate against, any individual because. of age

limit, segregate, or classify its membership, or to
classify or fail or refuse to refer for employment,

any individual in any way which would deprive the
individual of job opportunities, limit job oppor-
tunities, or otherwise affect his or her status as

an employee or job applicant because of the individual's
age

cause or attempt to cause an employer to discriminate
against an individual because of age.

4. Classified Ads

Employers, employment agencies, and labor organizations
under the Act's jurisdiction are not permitted to use
printed or published notices or advertisements relating
to employment which indicate any preference, limita-
tions specification or discrimination based on age.

D. Exceptions to the Act

Jobs are exempt from the Act's application in the following
instances:
where age is a bona fide occupational qualification
(bfoq) reasonably necessary to the normal operation

of a particular business

where a differentiation is based on reasonable factors
other than age



where a differentiation is bascd on the terms of a
bona fide seniority system or any bona fide employee
benefit plan such as a retirement, pension or insurance
plan, which is not a pretext to evade the purposes of
the Act. However, no employee benefit plan can be

used as excuse for not hiring an individual

where an individual is discharged or otherwise
disciplined for good cause

where an individual is an apprentice in a bona fide

registered apprenticeship program.

ITI. ENFORCEMENT

The ADEA is administered and enforced by the U.S. Department of
Labor's Wage-Hour Division, which has approximately 900 compliance
officers located throughout the country to help enforce the Act.
The Wage-Hour Administrator has published interpretations of the
Act which are intended to be a practical guide for employers and
employees. The administrator also issues administrative opinions
which interpret specific questions on the Act. Guidelines on
record and reporting requirements are also available from the

Wage-Hour Division.

A. Procedural Requirements

The ADEA, like Title VII, impoges a number of procedural require-
ments prior to filing private suits. The first requirement: an
aggrieved individual must give the Department of Labor 60 days'
notice of his or her intent to file suit. Such notice must be
filed within 180 days of the alleged unlawful practice, or, if

the practice occurred in a state which has an agency authorized



to scek relief under a state age discrimination statute, within
either 300 days of the alleged unlawful practice or 30 days from
the receipt of a notice of the termination of any state proceedings,

whichever is earlier.

When an alleged age discrimination occurred in a state having a
law prohibiting discrimination in employment because of age an
aggrieved individual must first invoke the available state
remedies. No action may be brought under the ADEA 'before the
expiration of sixty days after proceedings have been commenced

under the State Law.'" Section 14(b).

In California, age discrimination in employment is prohibited
under Section 1420(f) of the Fair Employment Practice Act, as
amended. The State law applies to employers, state and iocal
governments, iabor organizations, and employment agencies and
prohibits them from discriminating against individuals aged 40

to 64. Prohibited practices include the refusal to hire, or to
discharge, dismiss, reduce, suspend or demote any individual in
the protected age bracket, solely on the basis of age. The State

Fair Employment Practice Commission is responsible for enforce-

ment of the law.

B. Compliance Effort

Enforcement provisions of the ADEA specifically provide that the
Secretary of Labor must first attempt to achieve voluntary compli-

ance through informal methods of conciliation, conference,and persuasion.



Conciliation includes the resolution of specific problems and is
the means by which relatively fast resolution can be given to
individual complaints. Compliance contacts involve situations
that require minimal investigative efforts since they concern
easily determined and uncontested compliance problems in which
the employer agrees to correct spe;ified discriminatory employ-

ment practices and pay the amounts determined to be due as damages.

Limited investigations go beyond compliance contacts and are
regular fact-finding investigations, but are limited to specific
practices being investigated. Full investigations are regular
fact-finding investigations of the entire establishment. 1In
recent years, the thrust of the Act's enforcement has shifted to
full fact-finding because such investigations tend to disclose
patterns of age discrimination affecting large numbers of older

workers.

The Department of Labor also conducts noncomplaint compliance
investigations, where there is some reason, other than a complaint
or notice of intent to sue, to believe that a firm is not comply-

ing with the ADEA.

C. Legal Remedy

When voluntary compliance efforts fail, the Department of Labor
or the aggrieved individual can resort to court action for
compliance. Courts are authorized to grant any relief appropriate

to effectuate the Act's purposes, including judgments which compel



cmployment, rcinstatement or promotion, and the enforcement of
liability for back wages found due. The statute of limitations

for back pay is generally two years, but if there is a willful
violation of the ADEA, the statute is extended by one ycar.
Liquidated damages, which are in effect double damages equivalent to
the back wages found due plus an additional amount equal to the
back wages, are awarded only in cases of a willful violation of

the Act.

A 1975 District Court decision ruled that a person who is
discriminated against under the ADEA may recover damages for pain
and suffering as well as for "out-of-pocket losses.'" An employee
who had been forced to retire at age sixty was awarded $200,000
to compensate him for physical ailments which developed after his
forced retirement and which were found to be the result of the
employer's illegal age discrimination. The court pointed out that
the award was not intended to be punitive , but was awarded for
the sole purpose of compensating the victim for his injuries.

(Rogers, et al v. Exxon Research and Engineering Co., U.S. Dis-

trict Court of New Jersey, November 5, 1975).

IV, SUBSTANTIVE ISSUES AND DEVELOPMENTS

The Secretary of Labor's report covering activities under the
ADEA during 1974 disclosed that illegal advertising was the most
prevalent discriminatory practice, followed by refusals to hire

and illegal discharges. The purpose of this section is to
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discuss developments in these thrcc areas, and in other arcas

of employment where widespread age discrimination has occurred.

A.

Help-Wanted Notices or Advertisements

Section 4(e) of the Act prohibits '"an employer, labor
organization, or employment agency' from using printed
or published notices or advertisements indicating any
preference, limitation, specification, or discrimination

based on age.

The Wage and Hour Administrator's Interpretive Bulletin,
in Section 860.92, provides the following explanation

of this section:

When help-wanted notices on advertisements contain
terms and phrases such as 'age 25 to 35," '"young,"
"boy,'" '"girl," "college student,'" ''recent college
graduate,'" or others of a similar nature, such a
term or phrase discriminates against the employment
of older persons and will be considered in violation
of the Act. Such specifications as 'age 40 to 50,"
"age over 50,'" or "age over 65'" are also considered
to be prohibited. Where such specifications as
"retired person' or ''supplement your pension' are
intended and applied so as to discriminate against
others within the protected group, they too are
prohibited, unless one of the exceptions applies.

However, advertisements which include a phrase such
as "college graduate' or other educational require-
ment, or specify a minimum age less than 40, such

as '"not under 18'" are not prohibited under the ADEA.

The use of the phrase ''state age' in help-wanted
advertisements is not, in itself, a violation of the
statute. But because the request that an applicant
state his age may tend to deter older applicants or
otherwise indicate a discrimination based on age,
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cmployment advertiscements which include the phrasc
"statc age'" or any similar term will be closely
scrutinized to assure that the request is for a
permissible purpose and not for purposes. prohibited
by the statute.

There is no provision in the statute which prohibits
an individual seeking employment through advertising
from specifying his own age.

B. Hiring

The Department of Labor has taken the position that pre-
employment inquiries which request age informétion are
not prohibited by the Act. However, because such an
inquiry may indicate a preference or discrimination based
on age, inquiries as to an applicant's age will be care-
fully scrutinized to assure that such a request is for a
permissible purpose and not for purposes prohibited by

the Act.

The intent of a request for age information may be made
known to the applicant by a reference to the Act on the
application form to the following effect: ''The Age
Discrimination in Employment Act of 1967 prohibits
discrimination on the basis of age with respect to
individuals who are at least 40 but less than 65 years

of age.'" (Wage and Hour Opinion Letter, July 5, 1968).
An employer, employment agency, or labor organization is
not prohibited from indicating a hiring preference for an

individual in the 40-65 age bracket. However, it is a
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violation of the Act when an individual within thc same
age bracket is discriminated against'solely on the basis
of age. For example, if two men apply for eﬁpldyment to
which the Act applies, and one is 42 and the other 52,

the employer may not lawfully turn down either one on the
basis of age. He must make his decision on the basis of
other factors, such as the capabilities and experience of
the two individuals. The Act, however, does not restrain
age discrimination between two individuals 25 and 35 years
of age. (Interpretive Bulletin, Section 860.91) However,
there may be bona fide occupational qualifications which
permit employers to base decisions to hire on the appli-
cant's age. The following section discusses some bfoq

situations.

Bona Fide Occupational Qualifications

The ADEA provides that an employer, employment agency or
labor organization can take any action otherwise prohibited
where 'age is a bona fide occupational qualification
reasonably necessary té the normal operation of the
particular business.' However, this exception has been

narrowly construed.

Some examples of possible bona fide occupational qualifica-
tions, found in Section 860.102 of the Interpretive Bulletin
are:

Federal statutory and regulatory requirements which
provide compulsory age limitations for hiring or
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retirement, without reference to the individual's actual
physical condition at the terminal age, when such condi-
tions are imposed for the safety and convenience of

the public. This exception would apply to airline
pilots within the jurisdiction of the Federal Aviation
Agency, whose regulations set a ceiling of age 60 for
the pilots.

Actors required for youthful or elderly characterizations
of roles

Persons used to advertise or promote the sale of pro-
ducts designed for, and directed to appeal to, either
youthful or elderly consumers.

Several administrative opinions have ruled that employer

practices based on bfoqs are in violation of the Act:

Bfoq's based on physical requirements have generally
been rejected by the Administrator on the basis that
an employer cannot assume that every individual over
a certain age becomes physically unable to perform a
job. In a case dealing with an age limit on construc-
tion workers the Wage-Hour Administrator ruled that
"the fact that many or even most, individuals may be
so disqualified does not make a case for application
of this exemption (bfoq) for it is the arbitrary and
unreasonable age discrimination against the others,
who are physically qualified notwithstanding their
age, which is the essence of the wrong prohibited by
this Act." (Wage-Hour Opinion Letter, Aug. 30, 1968).

Stores catering to youth may not specify an age
description in advertising for clerks. The Administrator
found it incorrect ''to assume that every individual

above a chosen age is unable to perform the duties of
sales personnel satisfactorily in such shops."”

(Wage-Hour Opinion, Jan. 8, 1969)

However, the Seventh Circuit Court recently handed down
a decision upholding a bfoq. 1In 1973 the Department of
Labor brought suit against the Greyhound and Trailways

bus lines to enjoin them from refusing to consider
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applications for cmployment from bus drivers over the

age of 40 (or 35 in the case of Greyhound), and from
publishing advertisements stating such restrictions. The
Trailways case is still pending, but in the Greyhound case
the Seventh Circuit Court reversed the district court
decision and upheld the company's contention that its
maximum age limitations for new drivers is-a bona fide
occupational qualification. In reaching this decision,
the court held that it was sufficient for the company
merely to '"demonstrate that it has a rational basis in
fact to believe that elimination of its maximum hiring

age will increase the likelihood of risk of harm to its

passengers.'" (Hodgson v. Greyhound Lines, Inc., 499 F. 2d.

859, 1974. Cert. denied, Jan. 20, 1975)

Factors Other Than Age

The ADEA also provides an exception to prohibited discrimi-
natory practices ''where the differentiation is based on
reasonable factors other than age." These exceptions are
to be narrowly construed and the employer, employment
agency, or labor organization has the burden of proving

the validity of the exemption.

The Interpretive Bulletin in Section 860.103 and 860.104,
describes some situations that may be valid as supporting
a differentiation based on reasonable factors other than age:

Physical fitness requirements based upon pre-employment
or periodic physical exams relating to reasonable
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minimum standards for cmployment. Such standards must

be necessary for the specific work to be performed and
must be uniformly applied to all applicants for the
particular job category, regardless of age. A claim

for a differentiation based on physical fitness cannot

be based on an employer's assumption that every employce
over a certain age in a particular job becomes physically
unable to perform the duties of that job.

Evaluation factors such as quantity or quality of
production, or educational level, where the factors

have a valid relationship to the job requirements and

are applied uniformly to all employees, regardless of age.

Although younger persons generally have more ''test
sophistication' than individuals in the 40-65 age
bracket, the use of validated employee tests is not a
violation of the Act when such tests are related to
the requirements of the job and are administered and
evaluated in good faith and without discrimination on
the basis of age.

Where a job applicant under age 65 is unwilling to
accept the number or schedule of hours required by an
employer as a condition for a particular job, because
he is receiving Social Security benefits and is limited
in the amount of wages he may earn without losing such
benefits, failure to employ him would not violate the
Act. An employer's condition as to the number or
schedule of hours may be ''a reasonable factor other
than age' on which to base a differentiation.

Discharge

Compliance investigations, particularly in large nation-wide
corporations, have shown that reductions in force have an
adverse impact on the older worker. There have been

several significant class-action suits over age-based
discriminatory discharges. In a case involving Pan Ameri-
can Airways, which was settled before trial, the compliance
investigation disclosed that a disproportionate number of

older employees was discharged. Pan American agreed to
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pay $250,000 in damages to 29 cmployees. A casc involving
the Anaconda Aluminum Company also concerning an allegedly
discriminatory reduction in force was settled by a consent

decree and the payment of back wages to 12 former employecs.

As of January 1975, the largest court settlement was the
Department of Labor's suit against a Division of Standard
0il of California, Western Operations Inc., which was
settled on the basis of offers of reinstatement to 120
former employees, and the payment of $2 million to 160
former employees. The 40 who were not offered reinstate-
ment were those who were 64 years of age and who received
instead additional compensation from the date of the judg-
ment to their 65th birthday; those with serious medical
problems; and those whose discharges appeared to result
from age discrimination, but whose job performance had

been deficient.

According to the Secretary of Labor's 1974 annual report
on the ADEA, there are also several major suits pending
which have not been concluded. The biggest suit was filed
by the Department against the Baltimore and Ohio Railroad
Company and the Chesapeake and Ohio Railway Company, where
the Department is seeking more than $20 million for some
300 present and former railroad employees. This suit

seeks the reinstatement of employees who were unfairly
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discharged or demoted and, also, thc abolition of a pro-
vision in the company's amended pension plan for mandatory

retirement at age 62.

Mandatory Retirement

An area of continuing concern is the question of mandatory
retirement before age 65. The Department of Labor has
generally taken the position that such retirements are
unlawful unless the mandatory rétirement provision is:

(1) contained in a bona fide pension or retirement plan;
(2) required by the terms of the plan and is not optional;
(3) essential to the plan's economic survival or to some
other legitimate purpose - that is, is not in the plan for
the sole purpose of moving out older workers, which has

now been made unlawful by the ADEA.

The Department of Labor's first test case on mandatory

retirement occurred in Brennan v. Taft Broadcasting Co.

In this case an employee was forced to retire at age 60.
Subsequently, the company advertised the identical job
and the former employeé applied. The Department argued
that the meaning of the provision in the Act that ''no
employee benefit plan shall excuse the failure to hire
any individual" prohibits an employer from rejecting an
application for new employment from an employee who was

forced to retire if he is the most qualified applicant.
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The lawsuit also challenged the validity of the plan since
it was not the bona fide type specified in the Act, and
because its compulsory retirement provisions had never

been communicated to the employees. The district court
dismissed the complaint, holding that the plan was bona fide,
that the employee was retired pursuant to the plan, and that
the company was not legally fequired to rehire the retired
employee. The Department of Labor appealed the decision.
In 1974 the Fifth Circuit held that the benefit plan,

which makes no reference to mandatory retirement at age 60
and which is financed by profit sharing contributions not
geared to the age of participating employees, could be used
as a basis for terminating a 60-year-old employee, despite
the fact that his job performance had been outsténding.
Although the court agreed that the retirement was not
required by any cost factor, it held that the Act permits
involuntary retirement so long as the retirement provision
is part of a bona fide employee benefit plan, and so long
as the plan is not a subterfuge to evade the purposes of
the Act. Since the plan was in effect before the effective
date of the ADEA, the court held that it could not possibly
have been a subterfuge. (Brennan v. Taft Broadcasting Co.,

500 Fed. 2d. 212, 1974).

The issue of mandatory retirement is still unresolved and
the Department of Labor has several suits pending in district

courts.
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V. TITLE VII IMPACT ON ADEA

+

The Fifth Circuit court, in a suit brought by a private individual,
has upheld the Department of Labor's position that a prima facie
case of age discrimination is established if the criteria set

forth in McDonnell Douglas Corp. V. Greén, 411 US. 792 (a Title VII

case), are met: (1) the aggrieved individual is in the protected

age group; (2) he or she was forced to retire (or was discharged,

or not hired); (3) he or she was apparently performing satisfactorily
(or was apparently qualified for the job), (4) he or she was re-
placed by a younger person (or the employer continued to look for
other applicants). (Wilson v. Sealtest Foods Division of

Kraftco Corp. 501 F. 2d. 84 (C.A. 5),1974).
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Age Discrimination in Employment Act of 1967

Text of the Age Discrimination in Employment Act of 1967, P.L. 90-202,
effective June 12, 1968. The Act reads as last amended by P.L. 93-259, ef-

fective May 1, 1974.

STATEMENT OF FINDINGS AND
PURPOSE

Sec. 2. (a) The Congress hereby
finds and declares that—

(1) in the face of rising productivity
and affluence, older workers find
themselves disadvantaged in their ef-
forts to retain employment, and es-
pecially to regain employment when
displaced from jobs;

(2) the setting of arbitrary age
limits regardless of potential for job
performance has become a common
practice, and certain otherwise de-
sirable practices may work to the dis-
advantage of older persons;

(3) the incidence of unemployment,
especially long-term unemployment
with resultant deterioration of skill,
morale, and employer acceptability is,
relative to the younger ages, high
among older workers; their numbers
are great and growing; and their em-
ployment problems grave;

(4) the existence In industries af-
fecting commerce of arbitrary dis-
crimination in employment because of
age burdens commerce and the free
flow of goods in commerce.

(b) It is therefore the purpose of
this Act to promote employment of
older persons based on their ability
rather than age; to prohibit ar-
bitrary age discrimination in employ-
ment; to help employers and workers
find ways of meeting problems arising
from the impact of age on employ-
ment.

EDUCATION AND RESEARCH PRO-
GRAM

Sec. 3. (a) The Secretary of Labor
shall undertake studies and provide
information to labor unions, manage-
ment, and the general public con-
cerning the needs and abilities of

older workers, and their potentials for
continued employment and contribu-
tion to the economy. In order to
achieve the purposes of this Act, the
Secretary of Labor shall carry on a
continuing program of education and
information, under which he may,
among other measures:

(1) undertake research, and pro-
mote research, with a view to reduc-
ing barrlers to the employment of
older persons, and the promotion of
measures for utilizing their skills;

(2) publish and otherwise make
available to employers, professional
societies, the various media of com-
munication and other interested per-
sons the findings of studies and other
materials for the promotion of em-
ployment;

(3) foster, through the public em-
ployment service system and through
cooperative effort, the development
of facilitles of public and private
agencies for expanding the opportu-
nities and potentials of older persons;

(4) Sponsor and assist State and
community informational and educa-
tional programs.

(b) Not later than six months after
the effective date of this Act, the
Secretary shall recommend to the-
Congress any measures he may deem
desirable to change the lower or up-
per age limits set forth in section 12.

PROHIBITION OF AGE DISCRIMI-
NATION

Sec. 4. (a) It shall be unlawful for
an employer—

(1) to fail or refuse to hire or to
discharge any individual or otherwise
discriminate against any individual
with respect to his compensation,
terms, conditions, or privileges of em-
ployment, because of such individual's
age;



(2) to limit, segregate, or classify
kis employees in any way which would
deprive or tend to deprive any in-
dividual of employment opportunities
or otherwise adversely affect his sta-
tus as an employee, because of such
individual’s age; or

(3) to reduce the wage rate of any
emtployee in order to comply with this
Act.

(b) It shall be unlawful for an em-
ployment agency to fail or refuse to
refer for employment, or otherwise to
discriminate against, any individual
because of such individual’s age, or to
classify or refer for employment any
individual on the basis of such in-
dividual’s age.

(c) It shall be unlawful for 2 la-
bor organization— -

(1) to exclude or to expel from its
membership, or otherwise to diserimi-
nate cgainst, any individual because
of his age;

(2) to limit, segregate, or classify
its membership, or to classify or fail
or refuse to refer for employment any
individual, in any way which would
deprive or tend to deprive any individ-
ual of employment opportunities, or
would limit such employment op-
portunities or otherwise adversely af-
fect his status as an employee or as
an applicant for employment, because
of such individual’'s age; -

(3) to cause or attempt to cause an
employer to discriminate against an
individual in violation of this section.

(d) It shall be unlawful for an em-
ployer to discriminate against any of
his employees or applicants for em-
ployment, for an employment agency
to discriminate against any individ-
ual, or for a labor organization to dis-
criminate against any member thereof
or applicant for membership, because
such individual member, or applicant
for membership, has opposed any
practice made unlawful by this sec-
tion, or bhecause such individual,
member, or applicant for membership
has made a charge, testified, assisted,
or participated in any manner in an
investigation, proceeding, or litigation
under this Act.

(e) It shall be unlawful for an em-
ployer, labor organization, or employ-
ment agency to print or publish, or
cause to be printed or published, any
notice or advertisement relating to
employment by such an employee or
membership in or any classification
or referral for employment by such
a labor organization, or relating to
any classification or referral for em-
ployment by such an employment
agency, indicating any preference,
limitation, specification, or discrimi-
nation, based on age.

(f) It shall not be unlawful for an
employer, employment agency, or
labor organization—

(1) to take any action otherwise
prohibited under subsection (a), (b),
(c), or (e) of this section where age
is a bona fide occupational qualifica-
tion reasonably necessary to the
normal operation of the particular
business, or where the differentiation
is based on reasonable factors other
than age;

(2) to observe the terms of a bona
fide seniority system or any bona fide
erployee benefit plan such as retire-
ment, pension, or insurance plan,
which is not a subterfuge to evade the
purposes of this Act, except that no
such employee benefit plan shall ex-
cuse the failure to hire any indi-
vidual; or '

(3) to discharge or otherwise dis-
cipline an individual for good cause.

STUDY BY SECRETARY OF LABOR

Sec. 5. The Secretary of Labor is
directed to undertake an appropriate
study of institutional and other ar-
rangements giving rise to Involun-
tary retirement, and report his find-
ings and any appropriate legislative
recommendations to the President
and to the Congress.

ADMINISTRATION

Sec. 6. The Secretary shall have
the power—

(a) to make delegations, to «ppoint
such agents and employees, and to
pay for technical assistance on a fee-
for-service basis, as he deems neces-



sary to assist him in the performance
of his functions under this Act;

(b) to cooperate with regional,
State, local, and other agencies, and
to cooperate with and furnish tech-
nical assistance to employers, labor
organizations, and employment agen-
cies to aid in effectuating the pur-
poses of this Act.

RECORDKEEPING, INVESTIGATION,
AND ENFORCEMENT

Sec. 7 (a) The Secretary shall have
the power to make investigations and
require the keeping of records neces-
sary or appropriate for the adminis-
tration of this Act in accordance with
the powers and procedures provided
in sections 9 and 11 of the Fair Labor
Standards Act of 1938, as amended
(29 US.C. 209 and 211).

(b) The provisions of this Act shall
be enforced in accordance with the
powers, remedies, and procedures pro-
vided in sections 11(b), 16 (except
for subsection (a) thereof), and 17
of the Fair Labor Standards Act of
1938, as amended (29 U.S.C. 211(b),
216, 217) and subsection (c) of this
section. Any act prohibited under
section 4 of this Act shall be deemed
to be a prohibited act under section
15 of the Fair Labor Standards Act
of 1938, as amended (29 U.S.C. 215).
Amounts owing to an individual as a
result of a violation of this Act shall
be deemed to be unpaid minimum
wages or unpald overtime compensa-
tion for purposes of sections 16 and
17 of the Fair Labor Standards Act
of 1938, as amended (29 U.S.C. 216,
217): Provided, That liquidated dam-
ages shall be payable only in cases
of willful violations of this Act. In
any action brought to enforce this
Act the court shall have jurisdiction
to grant such legal or equitable relief
as may be appropriate to effectuate
the purposes of this Act, including
without limitation judgments com-
pelling employment, reinstatement or
promotion, or enforcing the liability
for amounts deemed to be unpaid
minimum wages or unpaid overtime
compensation under this section. Be-

fore instituting any action under this
section, the Secretary shall attempt
to eliminate the discriminatory prac-
tice or practices alleged, and to effect
voluntary compliance with the re-
quirements of this Act through in-
formal methods of conciliation, con-
ference, and persuasion.

(¢c) Any aggrieved individual may
bring a civil action in any court of
competent jurisdiction for such legal
or equitable relief as will effectuate
the purposes of this Act: Provided,
That the right of any individual to
bring such action shall terminate
upon the commencement of an ac-
tion by the Secretary to enforce the
right of such individual under this
Act.

(d) No civil action may be com-
menced by any individual under this
section until the individual has given
the Secretary not less than sixty days’
notice of an intent to file such action.
Such notice shall be filed—

(1) within one hundred and eighty
days after the alleged unlawful prac-
tice occurred, or

(2) in a case to which section 13(b)
applies, within three hundred days
after the alleged unlawful practice
occurred or within thirty days after
receipt by the individual of notice of
termination of proceedings under
State law, whichever is earlier.

Upon receiving a notice of intent
to sue, the Secretary shall promptly
notify all persons named therein as
prospective defendants in the acticn
and shall promptly seek to eliminate
any alleged unlawful practice by in-
formal methods of conciliation, con-
ference, and persuasion.

(e) Sections 6 and 10 of the Portal-
to-Portal Act of 1947 shall apply to
actions under this Act.,

NOTICES TO BE POSTED

Sec. 8. Svery employer, employment
agency, and labor organization shall
post and keep posted in conspicuous
places upon its premises a notice to
be prepared or approved by the Sec-
retary setting forth information as



the Secretary deems appropriate to
effectuate the purposes of this Act.

RULES AND REGULATIONS

Sec. 9. In accordance with the pro-
visions of subchapter II of chapter 5
of title 5, United States Code, the
Secretary of Labor may issue such
rules and regulations as he may con-
sider necessary or appropriate for
carrying out this Act, and may estab-
lish such reasonable exemptions to
and from any or all provisions of this
Act as he may find necessary and
proper in the public interest.

CRIMINAL PENALTIES

Sec. 10. Whoever shall forcibly re-
sist, oppose, impede, intimidate, or
Interfere with a duly authorized rep-
resentative of the Secretary while he
is engaged in the performance of
duties under this Act shall be pun-
lished by a fine of not more than
$500 or by imprisonment for not more
than one year, or by both: Provided,
however, That no person shall be
imprisoned under this section except
when there has been a prior convic-
tion hereunder.

DEFINITIONS

Sec. 11. For the purposes of ' this
Act—

(a) The  term “person” means one
or more individuals, partnerships, as-
sociations, labor organizations, corpo-
rations, business trusts, legal repre-
sentatives, or any organized groups
of persons. .

(b) The term “employer” means a
person engaged in an industry affect-

ing commerce who has twenty or .

more employees for each working day
in each of twenty or more calendar
weeks in the current or preceding
calendar year: Provided, That prior
to June 30, 1968, employers having
fewer than fifty employees shall not
be considered employers. The term also
means (1) any agent of such a person,
and (2) a State or political subdivi-
sion of a State and any agency or
instrumentality of a State or a polit-
ical subdlvision ot a State, and any

interstate agency but such term does
not include the United States, or a
corporation wholly owned by the Gov-
ernment of the United States. (as
amended effective May 1, 1974)

(¢c) The term “employment agency”
means any person regularly under-
taking with or without compensation
to procure employees for an employer
and includes an agent of such a per-
son; but shall not include an agency
of the United States. (as amended
effective May 1, 1974)

(d) The term “labor organization”
means a labor organization engaged
in an industry affecting commerce,
and any agent of such an organiza-
tion, and includes any organization of
any kind, any agency, or employee
representation committee, group, asso-
clation, or plan so engaged in which
employees participate and which ex-
ists for the purpose, in whole or in
part, of dealing with employers con-
cerning grievances, labor disputes,
wages, rates of pay, hours, or other
terms or conditions of employment,
and any conference, general commit-
tee, joint or system board, or joint
council so engaged which is subordin-
ate to a national or international
labor organization.

(e) A labor organization shall be
deemed to be engaged In an industry
affecting commerce if (1) it main-
tains or operates a hiring hall or hir-
ing office which procures employees
for an employer or procures for em-
ployees opportunities to work for an
employer, or (2) the number of its
members (or, where it is a labor
organization composed of other labor
organizations or their representatives,
if the aggregate number of the mem-
bers of such other labor organization)
is fifty or more prior to July 1, 1968,
or twenty-five or more on or after
July 1, 1968, and such labor organiza-
tion—-

(1) is the certitied representative of
employees under the provisions of the
National Labor Relation Act, as
amended, or the Railway Latror Act,
as amended; or .



(2) although not certified, is a
national or international labor organ-
ization or a local labor organization
recognized or acting as the represen-
tative of employees of an employer or
employers engaged in an industry
affecting commerce; or

(3) has chartered a local labor
organization or subsidiary body which
is representing or actively seeking to
represent employees of employers
within the meaning of paragraph (1)
or (2); or

(4) bhas been chartered by a labor
organization representing or actively
seeking to represent employees within
the meaning of paragraph (1) or (2)
as the local or subordinate body
through which such employees may
enjoy membership or become affiliated
with such labor organization; or

(5) is a conference, general com-
mittee, joint or system board or joint
council subordinate to a national or
international labor organization,
which includes a labor organization
engaged in an industry affecting
commerce within the meaning of any
of the preceding paragraphs of this
subsection.

(f) The term “employee” means an
individual employed by any employer
except that the term “employee” shall
not include any person elected to pub-
lic office in any State or political
subdivision of any State by the quali-
fled voters thereof, or any person
chosen by such officer to be on such
officer's personal staff, or an ap-
pointee on the policy-making level or
an immediate adviser with respect to
the exercise of the constitutional or
legal powers of the office. The ex-
emption set forth in the preceding
sentence shall not include employees
subject to the civil service laws of a
State  government, governmental
agency, or political subdivision. (as
amended effective May 1, 1974)

(g) The term “commerce” means
trade, traffic, commerce, transporta-
tion, transmission, or communication
among the several States, or between
a State and any place outside there-

of; or within the District of Columbia,
or a possession of the United States,
or between points in the same State
but through a point outside thereof.

(h) The term “industry affecting
commerce” means any activity, busi-
ness, or industry in commerce or in
which a labor dispute would hinder
or obstruct commerce or the.free flow
of commerce and includes any activity
or industry “affecting commerce”
within the meaning of the Labor-
Management Reporting and Disclosure
Act of 1959.

() The term ¢“State” includes a
State of the United States, the Dis-
trict of Columbia, Puerto Rico, the
Virgin Islands, American Samoa,
Guam, Wake Island, the Canal Zone,
and Outer Continental Shelf Lands
defined in the Outer Continental Shelf
Lands Act.

LYMITATION

Sec. 12. The prohibitions in this Act
shall be limited to individuals who are
at least forty years of age but less
than sixty-five years of age.

ANNUAL REPORT

Sec. 13. The Secretary shall submit
annually in January a report to the
Congress covering his activities for the

‘preceding year and including such

information, data., and recommenda-
tions for further legislatior in connec-
tion with the matters covered by this
Act-as he may find advisable. Such
report shall contain an evaluation
and appraisal by the Secretary of the
effect of the minimum and maximum
ages established by this Act, together
with his recommencation to the Con-
gress. In making such evaluation and
appraisal. the Secretary shall take into
consideration any changes which may
have occurred in the general age level
of the population, the effect of the
Act upon workers not covered by its
provisions, and such other factors as
he may deem pertinent.

FEDERAL-STATE RELATIONSHIP

Sec. 14. (a) Nothing in this Act shall
affect the jurisdiction of any agency



of any State performing like functions
with regard to discriminatory employ-
ment practices on account of age ex-
cept that upon commencement of an
action under this Act such action shall
supersede any State action.

(b) In the case of an alleged unlaw-
ful practice occurring in a State which
has a law prohibiting discrimination
in employment because of age and
establishing or authorizing a State
authority to grant or seek relief from
such discriminatory practice, no suit
may be brought under section 7 of
this Act before the expiration of
sixty days after proceedings have
been commenced under the State law,
uniess such proceedings have been
earlier terminated, provided that such
sixty-day period shall be exterded to
one hundred and twenty days during
the first year after the effective date
of such State law. If any requirement
for the commencement of such pro-
ceedings Is Imposed by a State author-
ity other than a requirement of the
filing of a written and signed state-
ment of the facts upon which the
proceeding is based, the proceeding
shall be deemed to have been com-
menced for the purposes of this sub-
section at the time such statement
1s sent by registered mall to the ap-
propriate State authority.

NONDISCRIMINATION ON ACCOUNT
OF AGE IN FEDERAL GOVERN-
MENT EMPLOYMENT

Sec. 15. (a) All personnel actions
affecting employees or applicants for
employment (except with regard to
aliens employed outside the limits of
the United States) in military de-
partments as defined in section 102
of title 5, United States Code, in ex-
ecutive agencies as defined in section
105 of title 5, United States Code (in-
cluding employees and applicants for
employment who are pald from non-
gppropriated funds), in the United
States Postal Service and the Postal
Rate Commission, in those units in
the government of the District of Co-
lumbia having positions in the com-
petitive service, and in those units of

the legislative and judicial branches
of the Federal Government having
positions in the competitive service,
and in the Library of Congress shall
be made free from any discrimina-
tion based on age.

(b) Except as otherwlse provided in
this subsection, the Civil Service Com-
mission is authorized to enforce the
provisions of subsection (a) through
appropriate remedies, including rein-
statement or hiring of employees
with or without backpay, as will ef-
fectuate the pollcies of this section.
The Civil Service Commission shall
issue such rules and regulations, or-
ders, and Instructlons as it deems
necessary and appropriate to carry
out its responsibilities under this sec-
tion. The Civil Service Commission
shall—

(1) be responsible for the review
and evaluation of the operation of all
agency programs designed to carry
out the policy of this sectlon, period-
ically obtalning and publishing (on
at least a semiannual basls) progress
reports from each department,
agency, or unit referred to in subsec-
tion (a);

(2) consult with and sollcit the
recommendations of Interested Indi-
viduals, groups, and organizations re-
lating to nondiscrimination in em-
ployment on account of age; and

(3) provide for the acceptance and
processing of complaints of discrimi-
nation in Federal employment on ac-
count of age.

The head of each such department,
agency, or unit shall comply with
such rules, regulations, orders, and
instructions of the Civil Service Com-

“mission which shall include a provi-

sion that an employee or applicant
for employment shall be -notified of
any final action taken on any com-
plaint of discrimination filed by him
thereunder. Teasonable exemptions
to the provisions of this section may
be established by the Commission but
only when the Commission has es-
tablished a maximum age require-
ment on the basis of a determination
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that age is a bona fide occupational
cqualification necessary to the per-
formance of the duties of the posi-
tion. With respect to emplovment in
the Library of Congress, authorities
aranted in this subsection to the Civil
Service Commission shall be exercised
o» the Librarian of Congress.

(¢) Any persor. aggrieved may bring
a civil action in any Federal district
court of competent jurisdiction for
such legal or equitable relief as will
effectuate the purposes of this Act.

(d) When the individual has not
filed a complaint concerning age dis-
crimination with the Commission, no
civil action may be commenced by any
individual under this section until the
individual has given the Commission
not less than thirty days’ notice of
an intent to file sucn action. Such
notice shall be filed within one hun-
dred and eighty days after the al-
leged unlawful practice occurred.
Upon receiving a notice of intent to
sue, the Commission shall promptly
notify all persons named therein as
prospective defendants in the action
and take any appropriate action to
assure the elimination of any unlaw-
ful practice.

te) Nothing contained in this sec-
tion shall relieve any Government
agency or official of the responsibility
to assure nondiscrimination on ac-
count of age in employment as re-
quired under any provision of Federal
iaw. (as amended effective May 1,
1974

EFFECTIVE DATE

Sec. 16. This Act shall become ef-
fective one hundred and eighty days
after enactment (except (a) that the
Secretary of Labor may extend the
delay in effective date of any provi-
sion of this Act up to an additional
ninety days thereafter if he finds that
such time is necessary in permitting
adjustments to the provisions hereof,
and (b) that on or after the date of
enactment the Secretary of Labor is
authorized to issue such rules and
regulations as may be necessary to
carry out its provisions).

APPROPRIATIONS

Sec. 17. There are hereby author-
ized to be appropriated such sums,
not in excess of $5,000,000 for any
fiscal year, as may be necessary to
carry out this Act.
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THE STATE AND LOCAL FISCAL ASSISTANCE ACT OF 1972
more commonly known as
THE GENERAL REVENUE SHARING ACT
(Title I provides for Revenue Sharing)
(Full text of Title I is in the Appendix under this Tab)

I. THE LAW IN GENERAL

The General Revenue Sharing Act became law on October 20, 1972.
Its intent and purpose is to provide state and local government
units with an increased amount of financial resources to deal with
problems and needs at the state and local levels. It is admin-
istered and enforced by the Office of Revenue Sharing (ORS)--

in the U.S. Treasury Department.

The total allocation under this Act is $30.2 billion, to be
distributed over a 5-year period (Jan. 1, 1972 to Dec. 31, 1976)
to approximately 38,000 government units. One-third of the money
goes to state governments, the remaining two-thirds go to govern-

ment units below the state level.

All state governments are eligible for revenue sharing funds, as

are counties, townships, and municipalities. The Act states:

The government must be a general government. In part-
icular, it must not be a special-purpose unit. This
definition excludes school districts, special utility dis-
tricts, library districts, and agencies of local govern-
ments, even though these agencies may be relatively
autonomous.
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Although special purpose governments do not qualify as direct
recipients of funds, they may receive revenue sharing funds transferred
from the counties and municipalities which they serve if they per-

form services included in the "priority expenditure categories' for
local governments. The primary recipient of funding must make the
decision whether to transfer funds to a special district or districts.
(Such transfers remain dependent on local laws regulating these

transactions.)

The guidelines issued under the General Revenue Sharing Act set
forth the uses to which funds may be applied. Governmental units
may use their funding to pay for operating and maintenance costs
in the following 'priority expenditure catagories'':

(1). public safety (e.g., police, courts and fire pro-
tection;

(2) environmental protection (e.g., smoke regulation);

(3) public transportation (e.g., highways, bridges and
transit systems);

(4) health;

(5) recreation;

(6) 1libraries;

(7) social services for the poor and aged; and

(8) financial administration.
In addition to operating and maintenance expenditures, the Act
provides for the use of funds for any necessary and ordinary cap-
ital expenditure which is authorized under state and local law

(e.g., police patrol cars).



II. THE LAW AS IT APPLIES TO EMPLOYMENT DISCRIMINATION

The act prohibits employment discrimination based on race, color,
national origin or sex. In addition, the law provides for
community participation on a nondiscriminatory basis in deter-
mining the use of funds; for example, where public libraries are

to be built.

Within the General Revenue Sharing Act there is a clear statement
prohibiting discrimination (Sec. 122(a)): ...no person in the
United States shall on the grounds of race, color, national origin,
or sex be excluded from participation in, be denied the benefits
of, or be subjected to discrimination under any program or activity
funded in whole or in part with [revenue sharing funds]'". It
should be noted that the Act is not restricted to U.S. citizens,
nor does it prohibit discrimination based on age, religion, or

handicapped status.

Inasmuch as discrimination is prohibited in "any activity funded
in whole or in part" with revenue sharing funds, the Office of
Revenue Sharing (ORS) is given broad jurisdiction in enforcing the
discrimination prohibitions. For example, if a state or local
government were to use revenue sharing funds for a capital expend-
iture such as a police vehicle, the ORS has authority to review
the employment policies and practices of the entire police depart-

ment to insure they are not discriminatory.
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The nondiscrimination provisions also apply to secondary recipients
of funds. Violation of the provisions by a secondary recipient
constitutes a violation by the primary recipient. The primary
recipient (e.g., a city) is obligated to make this known to the

secondary recipient (e.g., a library district).

III. RELATION TO TITLE VII: DUPLICATION?

The question "Why the need for EEO provisions in this law since

Title VII covers state and local governments?' may well come to mind.
The answer: Of the 38,000 government units which come under coverage,
only 10,000 are covered under Title VII by virtue of having 15 or
more employers. Thus the General Revenue Sharing Act affords state
and local government employees ih the protected classes from em-
ployment discrimination in activities funded by revenue sharing in

some 28,000 units of government not protected by Title VII.

IV. AFFIRMATIVE ACTION

All recipients of revenue sharing funds must provide for percentages
of minorities and women in their work force in proportion to the
composition of minorities and women in the surrounding population.
That is, if there is no discrimination an employer's work force is
proportionately representative of the population composition of the
area from which it is drawn. Where the work force does not meet
this standard, the recipient of funds is obligated to take affirm-

ative action to correct the work force imbalance. When it is




determined that a recipient has engaged in discriminatory prac-
tices, the ORS may require the adoption of goals and timetables

for the hiring of qualified minorities and women to offset such

past discriminatory practices.

V. RULES AND REGULATIONS

Under the Rules and Regulations of the General Revenue Sharing Act,
individuals and groups have a legitimate right to be informed of

the plans for, and use of, revenue sharing funds, and are guaranteed
protection should they become the victims of discriminatory em-
ployment practices. Local residents have a right to information
about the expenditure of revenue sharing funds in their area.
Regulations mandate the publication of required reports involving
planned and actual use of funds, publicity, and public inspection

of revenue sharing reports and documents.

Individuals or groups who feel they are victims of discrimination,
either in the use of revenue sharing funds or in employment under
projects or activities funded by such funds, have access to a
complaint procedure. The victim of discrimination may make a
written complaint against a recipient, which is submitted to ORS
for investigation. If the complaint is found to be justified, the

ORS will take remedial action.
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VI. THE OFFICE OF REVENUE SHARING

The act is administered by the Office of General Revenue Sharing.
The ORS functions within the Department of the Treasury. The
Director of ORS reports directly to the Secretary of the Treasury.
The enforcement staff consists of a deputy director, attorneys,

economists, accountants,compliance specialists, and other specialists.

ORS duties include: management and control of data for allocating
revenue sharing monies; dissemination of information to improve
understanding of the program; and monitoring the use of revenue
sharing funds by recipients. The ORS also offers help to local

governments to aid their understanding of the application of the law.

To supplement its own staff, the ORS makes use of those systems
already involved in civil rights compliance: other federal agencies
and independent organizations such as the NAACP, the Urban League,

the Lawyers' Committee for Civil Rights, and NOW, to name a few.

VII. ORS INVESTIGATIVE AND COMPLAINT REVIEW PROCESS

(1) A complaint letter is written and sent to the ORS alleging
discriminatory activities (this may be done by an individual
or a group). ’ ’

(2) The ORS must acknowledge the complaint. The affected gov-
ernment and the state governor are notified of the complaint.

(3) The ORS conducts a preliminary investigation. A complaint
found to be without merit is ''closed'" and all interested
parties are notified. If the complaint has merit the procedure
continues to the next step.
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(4) The ORS begins a '"field investigation'" which includes a
"civil rights" review conducted by civil rights '"specialists'"
and financial audit of the recipient concerned.

(5) The ORS determines, based on its investigation, whether the
recipient is in compliance with the Act. If no violation
can be found, the case is closed and all parties are notified.
If there is a violation, an official notice of noncompliance
is issued and the compliant goes to the next step. -

(6) The recipient government may voluntarily develop an acceptable
plan for correcting the violation (usually within 60 days).

(7) If an acceptable plan is developed, it is implemented by the
recipient government. If not, the ORS Director seeks a
Justice Department civil court action, a hearing before an
administrative law judge, or other legal remedy.

(8) When the plan is properly implemented, the recipient government
is returned to a compliance status; the case is closed and all
parties are notified.

Voluntary remedial action on the part of the recipient government is

encouraged and usually forthcoming. The penalties of losing a

legal action are considerable: not only may all the illegally

spent revenue sharing monies be recovered, but all future revenue

sharing monies may be witheld until satisfactory compliance with

the law is achieved.

The ORS does not limit itself to thg specific allegations in a
complaint with an investigation is conducted. Each activity is
investigated in which revenue sharing funds are used to determine
whether discrimination exists. It is out of this practice that
the ORS determines if a '"pattern" of discrimination exists; e.g.,
a pattern or practiée of promotions that excludes members of a

protected class (systemic discrimination).
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The ORS has discretion to initiate an investigation. The Rules and
Regulations specifically state that: 'The Secretary shall monitor
and determine compliance of recipient governments with the require-
ments of this section and of the Act. Compliance reviews will be

undertaken from time to time, as appropriate, at the discretion of

the Secretary."
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