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NEW DIRECTIONS IN LABOR RELATIONS AND MEDIATION

le Introduction

Ae Need for Recognltion

It Is Iinteresting to note that in the Title almost any word could
be used In place of "directions™ due to the uncertainties of the
present control the sfofes may exercise In labor law and labor
relations lncludlng mediation, Equally as uncertain is the speclific -
action that Congress has proposed to take In this direction,

This state labor relations problem is extremely ditficult because
of the misconstruction of judiclal opinions In Initially considering
the problém, an analysis is nocossafy of Federal and State laws and
court doqlslons. Before | forget it | would Ilke to express my
gratifude for being allotted only 35 nlnuto;. this procludﬁ; going
into ;ho detalls of ceses and laws == you may be Interested to
know that | am not prepared to do that anyway.‘ At any rate,
perhaps a ;ummary of such cases and laws ;ay prove helpfule
| feel that at the present time there is moro.of a need for

identification of the problems and a recognition of the
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uncertaintlies rafhcr,than specific proposals to try to alleviate
thems As a Government official, I doubt the wisdom of my proposing
specific changes -~ except when | make such proposais to the appro=
priate Congressional Committee, -

Bes Outiine of Information To Be Covered .
. L

There are several several aspects of the problem which | wou(d
Iike f§ dl§cuss Qlth youe | shall touch upon the tr’nds indicating
a shift of control ‘In labor matters from the sfafos’to the Fodofal
Govor;henf. | shall also attempt to evaluate the Impact of the
recent Garner case andifho areas where there may stil| b; ro§§ fo?

state action.

Ile History of States Labor Powers

Ae Crime = Common Law = Restraint of Trade = Free Speech

The power of the states to regulate and control labor matters,
; /
particulerly strikes and picketing, for the most part has remained

/

with the states until just a fow years ago. At the very beginning

of this control by the states, union activities were curtailed - -



«3a-

on the theory that a crime had been committed., The concerted action
by lebor for plicketing or strike purposes was treated es a con-
splracy of a crin!nal nature. Needless to say Its ﬁso against labor
was generally effective,

Hh@n the labor noyonont gained support and power, ttafo.control
of labor activities such as sfrlkos and plicketing, by wiy of criminal
penalities beceme unpopular and considered unjust, -lt was at this
time that the common law or private rights theory became In vogue,
Unlon liabliity for copcorfod actlvfflos was considered a tort and
sb the criminal responsibiiity was changed to civile Although s
you know, common=law responsibiiity was not new, its applicabllty

‘
at that time to concerted activities of labor became widosproad.
Union llability was usually by way of money damages. In splte of
the fact that allegations of unlawful purpose and 1ilsgal means
In the conduct of the strike or picketing had to be proven, such

proof was not overly difficulte Furthermore, based on the same



-l -

tort or commoh law theory the use of the lnjunctlon‘bocang more
effactive as a means of controle

After enactment of both the Sherman and Clayton Antletrust Aaft;
It was possible to curtell union activities as being In rostrglnt
of trade. The Clayton Act which was later than the Shermen Act had
a provlsloh excluding labor organizetions from anti=trust; however,
by legal construction or misconstruction, It was still possible to
obtaln demages end injunctions for restraint of trade reasonse It
Is obvious by these anti=trust acts that the Federal Government was
commencing its exercise of control over labor matterse This is
particularly emphasized by the enaitment of the Norr is=LaGuardia
Antl=Injunction Act, which among other things granted new powers to
the Federal courtss The control of the states over labor activities
wes made certain by the Supreme Court in the Hutcheson Case. By
ovcr-slnpll}ylng the result, it can be sald that many actions by
labor ere exempt from anfl-frusf prosecution by Federal couwrts,

with a few minor exceptions, The control of strikes remained with
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the states; however, plcketing for awhi-le went back to Federal controle
The Supreme Court. gave the Federal Government control by preventing
state courts the rlgﬁt to ;njoln peaceful picketing which had the
protection of free speech under the Federal Constitution. The control
cver picketing wes lost to the states In a short time as ovldoncpd-
by Bullding Service Union vs. Gazzan, decided in May 1650, The
Supren; Court of the United States upheld an Injunction rootrglnlng
the Union ?rom peaceful plicketing where the objoct of the plck;tlng
was to compel the owner of 8 hotel to require his employees to join
the unione The court went on to state that such plicketing wes
unlawful as violative of the public policy of the state that
employers shall not coerce employees in their cholice of bargaining
agent, Injunction for such an object, the court said, is not invalid

as abridging the right of free speeche

Be National Labor Relations Act

The above very generally covered the change of control up to

the TafteHartleys Before moving on to those specific instances of
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less of control, a brief mention should be made to this prob lem
under the Wagner Acte

General ly speaking, the \'Iagw: Act and the court decisions
construing 1t permitted the states to reguiate. Perhpps the reason
was that the Wagner Act dealt specifically with the unfalr labér :
practices of management and with representation matters. Consequently,
the area of control of labor unions with respect to strikes, picketing
and boycotts was not in lssueﬁas we shall see 1t was under Taff-ﬂartloy
where unfalr labor practices of unions are also set forfh. As a
matter of fact, some stat;s had labor low& similar In many rospécfs
to the Wagner Act. Frequently, there were agreements befween Federa?
and State labor boards with rosﬁect to what cases would be handled
by each.. | point this out because the evidence of this cooperation
Indicates that Federal and state labor boards can work out their
problems of jurisdiction,

Ce Taft=Hartley

Under Taft-Hartley, the National Labor Reletions Board was glven

new suthority, namelys the right to control the unfair labor practices
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of unfons, Up until Taft=Hartley, the state courtt‘hld exercised
quite extensive control over strikes and ptckn?lqg whofhofllu Intre
or inter-state commerce. The power given to NLRB created a natural
conflict with state powﬂrs'fo regulate such .cflvltloto

Many of the court decisions dealing directliy with this control
question Indicates a suspension of the powers of the states, The
states In an effort to rota;n thelr powers argued that they had power
to enforce common law porsona} rights even though TafteHartley li
spplicable to the same facts, The states further argued that under
Taft-Hartley the Federal Government Is only concerned with enforcement
of public rights which are to be enforced by NLRBe Therefore, private
injuries with which NLRB is not concerncd.ls loft to the state courts
to stop action by a labor organization which is declared to be
unfawful and which Is causing irreparable damage, this being a private
Injury for which there Is no adequate remedy at law, .Sfatfng 1t
ano ther way, TafteHartley does not provide for assistance to protect

private rights, consequentiy the states can act to protect those rights,
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at least until the NLRB acts to enforce the public rightse For
ox;mplo. assuming there is a secondary boycott by a unfon, if the
employer wanted to prevent a private injury, he would have to look
to the courts for ald since he onld have no recourse before NLR8e
He would not be attempting to process an unfair labor practice through
the courts, but would only want temporary relief until the NLRB ictod.
There would be no f louting of the Board's processes because the union
could still bo.hold responsible by the NLRB for Its unfair lsbor
practlgo. Another canvlnglng point urged by those arguing for controf
by fho‘sfafos Is that fhoro is nothing express or by implication
that could mean that sucﬁ an unfair labor prectice must bo.allcwld
to conflngo unti| tﬁo NLRB acts. An injunction to prevent Irreperable
injury would provide ald when needed because the administrative
processes of the Board are so slows It Is indicated from Supreme
Court decisions that labor-ranagement activities have been treated

seperately such ast representation, employee gusranteed rléh't

under Section 7, employee forbidden activities, employer unfair
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practices, and those activities of employees which are nolthcrvfor-
,bldden nor permitted under the Acte

In the Bethlehem Steel Company Case, decided by the Supreme CourfA
in 1947, foremen employes of th§ Company could not obtaln certlfication
from the NLRB under Taft=Hartley policles. The foroﬁnn fliled a petition
with the New York Labor Relations Board which set up a bargaining unit
of foremene The New York Court of Appeals upheld a lower‘court. but -
was reversed by the Supreme Court of the United étatos. The court
held that where the NLRB refused to act because it Qas not apéropr!afo
under Taft=Hartley, the New York Board would be unable to certify,

The court further states that there is to be no competition between
Federal and State Boards for such would frustrate fh; intent of
Congress for a national labor policye

Another case that clearly polntf out the lack of state juris-
diction is the 1949 Supreme Coupt decision In Automobile Workers vs,
O'Brien. The.courf held invalid the strike vote provision of the

Michigan Lsbor Mediation Laws This strike vote, the court held,
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was In conflict with the Federal Act. The reasoning of the court
wes that coﬁcu?rqnf state regulation of peaceful strikes for higher
wages guaranteed by Section 7 wes forbidden. In 1951 the court abpilcd
the same reasoning to a Wisconsin case where & Wisconsin Law required
compulsory arblf}aflon. With respect to employer unfalr activities,
state control was denied where the State of Wisconsin acfodvln a
discharge case affecting an employee in interstate commerce even though
the state law was simllar to Taft=Hartley,

Those union activities forbldden by Taft=Hartley under Sectlon Q(B)‘
have furnished a source for conflicting judicilal oplnlons; Some
decisions place control with the states and others with the Federal
Government. This conflict was for the most part resolved in the
bocember lLth, 1953 doclsion in Garner vs, Teamsters, which we will
refer to In more detal) nonenfarlly. Also, those activities not
gueranteed or forbidden will be considered under the discussion of
the Garner Cese,

Another stfua;lon ngt specifically covered by Taft=Hartley

and made certain by court decisions Is the question of enforcing



collective bargaining agreements, Under Section 301 of Taft-Hartley
thch permits Federal Courts to entertaln sults for vlolatl§n of
contracts in an Inausfry in interstate commerce, the Federal Courts
have jurisdiction but there is a conflict of laws problem In that (¢t
!s‘not clear wh;fher Federa[ or state law must be gppllgd.

D. Garner Case

|

Briefly, the facts are as follows: The Teamsters picketed
Garner who was in the trucking puslness, and who had .no objection
to the employees joining the unions The lower court found that the
purpose in picketing was to coerce Garner into compelling or
influencing its employees to join the union, which conduct was
held to violate the Pennsylvania Labor Rolattoﬁs Acte The ,
Pennsylvania Supreme Court felt that this fell within the juris-
éicfion of the NLRB to prevent an unfalr labor practicees Thq

United States Supreme Court held that a state court may not restrain

picketing which Is within t he area assigned by the Taft-Hartley to
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the NLRB fo regulate even though the action may violate a state labor
lawe The court further sald that the picketing affected interstate
comﬁerce and the only relief open to the employer was an unfair labor
practice proceeding before the NtRB.

The Garner decislon a§'you can see, greatly limits the authority
of state courts to acte Prlor to this case, as was pointed out,
there were conflicting decisions of state authority to regulate
the activity forbldden by Section 8(b) of the Taft-Hartley Acte
There is né longer that conflict. The Gerner decision also destroys
the argument of the states that they may‘act when the Federal -law
has been violated pending NLRB action. fhls answers the problem of
the right of states to provide common law remedies or to protect
private rlghts.

It Is not absolutely certain Ip/fhe broad implications of the
Garner decision will prevent f?’ states from acting where the
activities regulgfod are nelther guaranteed by Section 7 or

forbidden by Section 8(B) of TafteHartley, such as slowdowns,
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Ee Summary of States Present Powers

First, let us sumarize those Instances In Qh!ch the states may
not regulate where buslngss Is engaged in Interstate commercee They
are as folloést

o Activities which are forbidden by Section 8(B) such
as strikes for closed shop, organizations| strikes,
secondary boycotts, and jurisdictionsl strikese
Also, precluded is state éontrol based upon private
rights or for state assistance pending NLRB actione

2o Activities protected or guaranteed by Sectlion 7,
such as strikes for higher wages,

3e Reprcscnta;lon proceedings which include those things
Incidential to the conduct of an election,

Lhe Activities considered to be employer unfalr labor
practice under Section 8(A).

‘It is more important for our purposes to list those instances
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where the states may act and to list trose Instances where there

Is a possibllity that the state 6ay act == at loast unti] tested

further by the courtse, They are as followss

lo

2.

3e

In representation cases the NLRB In Its exclusive
Jurisdiction may act or may decline to do so where
there Is no effect on Interstate commerce. Until
tested by the courts, the states may be free to act
In this limited areae
Those activities nelther guaranteed nor.forb!dden by
Taft=Hartloy may possibly be another area where the
states may regulate, The broad Iimplications of the
Garner case may cover such activities == slowdowne
Very similar to thg above is the right of a state to
act to regulate a breach of a collective bargaining
contract or its termse

As | expressed a few minutes ago, it is not clear

whether a Federal court under Section 30} should
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apply Federal or state lawe
L. The states can also act in instances of violence to
protect persons and property from injurye Court
decisions are clear in this resﬁect.
5¢ Under Section I4=B of Taft=Hartley, it is certain
that the states can restrict the negotliations of
the union security provisions of a contract,
It Is obvious from the summarization that the area is Iimited
where there is certainty of state action,

Fo Medlation and Arbitration

The history of the change In the states madlat!oﬁ and arbitration
functions caﬁ perhaps be generally referred to In two stages, namelys
pre=Taft=Hartley and post=Taft=Hartley,

Pre-Tgft-Hértley, including just prior to World War I, the
United Syates Conciliation Service, predecessor to fhe Fedé}al

Mediation and Conciliation Service, was for the most part operating
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odt‘of the Department of'Laﬁor in Washington with a limited staff,
This, of course, afforded more freedom to those states having a
mediation service. At first, staffs were set up In strateglic
parts_of the country and’as Wor ld War || progressed and as fﬁo
defense effort oxpanded, the Unlited States Conciliation Service
estab lished regional offices. With the growth of mediation, an
overlapping of jurisdiction became more noticeabils between the
Federal Service and exl;fing state services, The problam was
somewhat lessened by the freedom of cholce afforded labor or
management as to whether they desired the Federal or state
service, Also, because of a limited ;taff. the Unlted States
Conciliation Service h#ndlod more major disputes, thereby leaving
the less substantial disputes t§ the states,

After the enactment of Taft=Hartley, greater emphasis was .
placed on mediation and voluntary aribtration with increased

responsibility placedwith the Federal Mediation and Conciliation

Service. This helps to explain the greater Federal activitye
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1ile Granting of Control to the States

Ae Adventages and Disadvantages

As mentioned earlier, it Is important to be aware of the loss
of state powers and uncertainty of the remaining power of the states
In lacor relations matters. In view of that, Congressional actlion
may be enticipatede First, however, mention should be made of
a few of the major advantages and disadvantages there would be
to a Congressional grant of power to the states,

Some of the advantages advanced are as followss

le Since each states has the duty to maintain Industrial

peace within its borders, the authority to handle
such disputes should be returned to the states,

2, The assumption of their full responsibility would

provide economies and promote efficiency by eliminating
wasteful duplication.

3. The processing of unfalr labor practices, for example

before state boards might be handled more expedttiously
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than before ﬂ;e General Counsel and NLRBe

Le The states could handle the disputes more jud!clbdsly.
In other words; the dispute could be determined at an
actual hearing rather fhan having to declide an issue
based upop a'cqjd w-itten record, without the personallities
present. Similarly, a state board would be more familiar
with local court declisions and local problnlg. Issues
would be less apt to be over=smphasized,

5¢ The experience of the various states in labor matters
would be available to other states as well as to the
Government == sort of the proving ground ldea,

Some of the disadvantages of granffng more control to the states:

often mentioned would bes

le Once a sound labor policy is established, |ts beneflts

should be extended to everyone,

2, Many employers and unions would be inconvenienced by
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the possibllity of beln§ sub ject to not a uniformly
consistent labor policy but to a variety of different
labor laws and policlies existing between states, This
would create additional expense and burdens as well as
create uncertainties which we are trying to avolide

3, Certain businesses are too vital to our nation as a
whole, making It impractical to permit state control.

L. Competition between states would be promoted in labor
relations, Labor laws, In other words, would be used
by some states to attract industries from states with
less attractive laws,

5¢ Since there is a labor law In existence, any major change
Iin power to regulate, such as to the states, would create
more conflict between labor and management,

Be Federal-State Mediation and Arbitration

Many of the advantages and disadvantages in granting control to

the states are also applicable to mediation and voluntary arbitrations
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| do not have an; advance Information as to what aay or may not happeﬁ
to mediation and arbitration with respect to the overall Federal-ﬁfgfo
control problem. | can, however, express my opinions | feel that where"
ever It Is practical, as much control as possible should be returned to
the states and to the localities, regardless of what department, agency,
or bureau it may bee | say that wtfh as much sincerity of purpose in
regard to mediation and arbitration, even though this very minute |
may be talking myself out of a jobe {t may be possible to work out
a solutlon whereby responsibility which primarily is that of the sfatis
Is returned to them.

Director Whitley P, McCoy In a recent speech before the Town Hall
In Los Angeles sald;

"1 think the Administration and the taxpayers feel that the
Commerce Clause of the Constitution has been stretched too far with

respect fo such agenclies as the National Labor Relations Board and

the Federal Mediation and Conciliation Service, and that we should
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tighten our jurlsdtctfonal lines to throw responsiblity back where
It primarily belongs in the great majority of cases == namely, to the
states and to the Iocallf!es.“

A somewhat ;imllar»feellng was gxpressed in a different manner
by Guy ?armer. Chalrman‘of the ﬁﬁflonol Labor Relatlons Board, on
January 22, 135, at New Orlsans, Mr. Farmer stated that, ‘...
the Board should not seek to push Its jurisdiction Into every local
labor dispute however Insignificant in terms of nafional importances
| have said that we should follow a rule of administrative self=
restraint and volunfarl[y limit our jurisdiction to disputes which
have a real and substantlal impact on Interstate commerce,"

As in any return of control or power to the states, there are
problems to overcome which are necessarily created by'such a ma jor
chanée in positions The Federal Mediation Service would be no
exception, even though last year it handled over 15,000 coses, of
which about half were disputes involving strikes or threat of

strikes,
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Before making reference to some of the practical problems with
which the Federal Mediation Service would be faced, | wuld like to
comment on state mediation boards. Some of the boards | know of are'

: | )
staffed by able mediators, The mediators with our Service who were
formerly wifh sfafe'agencles have been quite effective; Groups
such as the Labor-ﬁanagement Citizens Committee of Stamford,and
Greenwich, Connecticut, provide forums where management, iabor and
citizens discuss common problems. With such local groups and with
those competent state mediation services, a transfer of cbntrol
mlghf'bo more easily accomplished,

On the §ther hand, other practical difficulties wuld have to
be considereds For example, very few sfates‘provido active mediation
services. As you can see, In those situations there would be no
service provided unless it Is furnished by the Federal Government,
it should also be broﬁghf to mind that the defense effort iIs
national In scope and would have 'to be treated accordinglye Another .

ma jor consideration would be the placing of responsiblity for mediation
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on those lndusfrles of an interstate nature. In other words, If
a company operated in three states, ﬁhtch one of the three states
would be responsible for meéiatlon? in addition to these mentioned
dlfflcqlfles, there are'of course many others, all of which have to
be satisfactorily worked oute

IVe Uncertainty of Congressional Action

A, Officlal Statements

I anyone expressed an opinion as to what Congress will do
concerning the granting of power in labor relations to the states,
it would at the most be a guess == | haven't even heard rumors that
would give any hints. Bills have been introduced in Congress which
were perhaps stimulated by the loss of power by the states, partie
cularly after the Garner decision. The Goldwater Bﬁil, for !dstance,
provides full power of the states to regulate strikes and picketing,
even in interstate commerce., Also, another Bill seeks to plaFo
extensive limitations on the jurisdiction of the National Labor

Relatlons Board. Likewise, proposals have been numerous to change
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or repeal Section IL(B) of Taft=Hartley which permits states to
restrict the n;gotiafion of union security contractse

There has been conjecture as to what the President meant in his
message to Congrst when H; stated, that =

"The Act should make clear that the several states and torri-
‘forles. when confronted with emergencies endangering the health or
safety of their citizens, are not, througﬁ any conflict with the
Federal Law, actual or ‘implied, deprived of the right to deal with
such omofgenclos."

The questions immedliately raised is the do?lnltlon of "Emergencles"
and who defines it and what are the remedies. It seems to ﬁa that in
splte of the very few ;owefs remaining to tge states that this was
one of them. The Smith Bill, S=2650, merely provides the language
to express the Presldﬁﬁf's Emergency statement; therefore, there
Is no added clarification,

The President went on to state in his message that,

"The need for clarification of jurisdiction between the Federal

and State and Territorial Governments In the laboremanagement field



25 -

has letely been empheslged by fhe~brdbd t,pitc;ttons of the moéf
_re;onf decision of the Supreme Cert dealing with this subj;ct. .
The department and agency heads concerned are, et;my_ recjuest; |
presently examining the varicus aress in nhlch(confilct# of
Jurisdiction occurs When such examln&tloﬁ is completed, | shalli"
neke my recommendations to the Congress for corrective legislation."
The President may have meant that further recommendations are
for thcoming concerning conflicts regarding emergencies only,
Another interpretation would be that further recommendations wou!a
be made rogqfdlng the overall conflict of jurisdiction between the .
Federal Government and states, This may be the more logical
lnrorprofatlon inasmuch as the President has recognized the pree
clusion of the srafos to act by his reference to the most recent
Supreme Court decision on the subject, which it seems can only be

the Garner case,
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Ve Concilusion

Ae Importance of Racogglflon of Uncertainty

It is important that there So a recognition of the llmlfgd bowars
of the states where interstate commerce is cbncorned. From such an
avareness a satisfactory solution may be found,

| Continued discussions such as you are having here today should
eventually lead to a mutually satisfactory understanding of these
many problems, !n the meantime we In the Federal Mediation and
Conciliation Service will continue to make avallable competent
mediators to labor Qnd management, By so doing when dlsputes.
occur, we are better able to assist in the earliest possible
settlement with the least inconvenience to the general publice 'As

public servants we are constently aware of this reponsibility,



