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NEW DIRECTIONS IN LABOR RELATI ONS AND MEDIATION

I. Introductlon

A. Need for RecognI tIon

It Is Interesting to note that In the Title almost any word could

be used In place of "directions" due to the uncertainties of the

present control the states may exerclse In labor law and labor

relations including mediatIon. Equally as uncertain Is the spectfic

actlon that Congress has proposed to take In this directlon.

This state Iabor relatIons problem Is extrem*ly difficult because

of the misconstruction of JudIcial opinion. In Initially considering

the problem, an analysis Is necessary of Federal and State laws and

court decIsIons. Before I forget It I would like to express my

gratitude for being allotted only 35 minutes, this precludes goli

Into the detai Is of cases and laws - you may be Interested to

know that I am not prepared to do that anyway. At any rate*

perhaps a summary of such cases and laws may prove heipfujl

I feel that at the present time there Is more of a need for

IdentifIcation of the problems and a recognltlon of the
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uncertaIntIes rather than specIfic proposals to try to aII*vlate

the*m As a Government offIcIla I doubt the wisdom of my proposing

specific changes - except when I make such proposals to the appr

priate Congressional Committee*.

B. Outline of Information To Be Covered

There are several several aspects of the problem which I would

Ilke to discuss with you. I shall touch upon the trends indlcatlng

a shift of control "in labor matters from the states to the Federal

Government. I shall also attempt to evaluate the Impact of the

recent Garner case and the areas where there may still be rom for

state action.

110 Hlstory of States Labor Powers

A. CrIme -Common Law - straint of Trade - Free Speech

The power of the states to regulate and control labor matters0

particularly strikes and picketing, for the most part has remained

with the states until Just a few years ago. At the very beginning

of this control by the states, union activitles were curtailed



on the theory that a crime had been commlted. The concerted actlon

by labor for picketing or strike purposes was treated as a conr

sptracy of a criminal nature* Needless to say Its use against labor

was generally effective.

When the labor movemnt galned support and powers state control

of labor actlvlties such as strikes and picketing, by way of crlminal

penalties becam unpopular and considered unjust. It was at this

time that the comon law or private rlghts theory became In vogue.

Union liability for concerted activittes was considered a tort and

so the crlilnal responsibility was changed to civil. Although as

you know, common-law responsIbilIty was iot new, Its applIcabIlIty

at that time to concerted actliltls of labor became widespr*ad.

Union liablItty was usually by way of money damages. In spite of

the fact that allegations of unlawful purpose and Illegal means

In the conduct of the strlke or plcketing had to be proven, such

proof was not overly difficult. Furthermore, based on the same
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tort or comnon law theory the use of the InJunction became moe

effective as a means of control.

Af ter enactment of both the Sherman and Clayton Antlitrust Aeots

It was possible to curtail unton activities as belng In restraint

of trade. The Clayton Act which was later than the Sherman Act had

a provision excluding labor organizations from anti-trust; ho"ver,

by legal construction or misconstruction9 It sttill possible to

obtain damges and Injunctions for restraint of trade reasons, It

Is obvious by these anti-trust acts that the Federal Government was

commencing Its exercise of control over labor matters. Thls Is

particularly emphasized by the enactment of the Norrs-LasGuardl)

Antl-injunctton Act, which among other -things granted new powers to

the Federal courts. The control of the states over labor activitlis

was made certaln by the Supreme Court In the Hutcheson Case. By

over-simp'lifying the result, It can be said that many actions by

labor ar exempt from antl-trust prosecution by Federal couts,

with a few minor exceptions. The control of strikes remained with



the states; however, picketing for awhile went back to Federal control.

The Supreme Court. gave the Federal Government control by preventing

state courts the rlght to enjoin peaceful picketing which had the

protection of free speech under the Federal ConstitutIon. The control

over picketing was lost to the states In a short time as evidenced

by Building Service Union vs. Gazzan, decided In May 1950. The

Supreme Court of the United States upheld 9n Injunction restraining

the UnIon from peaceful picketing where the object of the picketing

was to compel the owner of a hotel to require his mployees to Join

the union. The court went on to state that such picketing was

unlawful as violative of the public pollcy of the state that

employers shall not coerce employees In their cholce of bargaining

agent. Injunction for such an object, the court said, Is not Invalid

as abridging the right of free speech.

B. Natlonal Labor Relations Act

The above very generally covered the change of control up to

the Taft-wHartley. Before moving on to those specific Instances of



loss of controls a brief mention should be mode to thls problem

under the Wagner Act.

General ly speaking, the Wagner Act and the court decisions

construlng It permitted the states to regulate. Perhpps the reason

was that the Wagner Act dealt spectfically with the unfair labor

practices of management and wl th representation matters. Consequently,

the area of control of labor unions with respect to strikess picketing

and boycotts was not In Issue as we shall see It was under Taft-Hartley

where unfair labor practices of unions are also set forth. As a

matter of fact, some states had labor laws similar In many respects

to the Wagner Act. Frequently, there were agreements between Federet

and State labor boards with respect to what cases would be handled

by each. I point this out because the evidence of this cooperatton

Indicates that Federal and state la*?or boards can work out their

problems of Jurisdiction.

C. tartle

Under Taft-Hartley. the Natlonal Labor Relations Board was given

new authority, namelyt the right to control the unfair labor practices
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of unIons. Up until Taft-Hartley, the atat* courts had e3eerelisd

quite *xtensive control over strikes and picketing whether o Intrn

or lnter-state commerce. The power given to NLRB created a natural

conflict wl th state powers to regulate such actlvitlie.

Many of the court decisions dealing directly with thl control

question Indicates a suspenslon of the powers of the states. The

states In an effort to retain their powers argued that they had power

to enforce common law personal rights even though Taft-Hartley ti

applicable to the same facts. The states further argued that under

Taft-Hartley the Federal Government Is only concerned with enforcement

of pubilc rights which are to be enforced by NLRB. Therefore, private

Injuries with which NLRB Is not concerned Is left to the state courts

to stop actIon by a labor organization which is declared to be

unlawful and which Is causing Irreparable damage, this belng a private

Injury for which there Is no adequate remdy at law. Stating It

another way, Taft-Hartley does not provide for assistance to protect

private rights, consequently the states can act to protect those rights
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at least until the NLRB acts to enforce the pubitc rlghts. For

exampl1e assumIng there Is a secondary boycot by a Union, if the

employer wanted to prevent a private Injury, he would have to look

to the courts for aid since he would have no recourse before NLRB.

He would not be attempting to process an unfair labor practice through

the courts, but vould only want temporary relief until the NLRB meted

There would be no flouting of the Board's procosses because the unton

could stlil be held responsible by the NLRB for Its unfair labor

practice. Another convlncing point urged by those arguing for control.

by the states Is that there Is nothing express or by implicatlon

that could mean that such an unfair labor practice must be allowed

to continue until the NLRB acts. An Injunction to prevent Irr perable

Injury would provide mld when needed because the administrative

processes of the Board are so slow. It Is indlcated from Supreme

Court decisions that labor-management activitles have been treated

separately s.uch ast representation, employee guaranteed rights

under Section 7, emplPoye forbidden activities, employer unfair
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practices, and those activitles of employees which are neither forw

bidden nor permi tted under the Act.

In the Bethlehem Steel Company Case, decided by the Supreme Court

In 1947, foremen emplooees of the Company could not obtain certification

from the NLRB under Taft-Hartley polIcIes. The foroman fIled a petitIon

with the New York Labor Relatlons Board which set up a bargaining unit

of foremen. The New York Court of Appeals upheld a lower court, but

was reversed by the Supreme Court of the United States. The court

held that where the NLF8 refused to act because It was not approprate

under Taft-Htartley, tlhe New York Board would be unable to certIfy.

The court further states that there Is to be no competitlon between

Federal and State Boards for such would, frustrate the Intent of

Congress for a national labor policy.

Another case that clearly point out the lack of state Jurts-

dlctIon Is the 1949 Supreme Cour,t decision In Automobile Workers vs.

O'Brien. The court held Invalid the strike vote provision of the

Michigan Labor Mediation Law. This strike vot*, the court held#
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was In conftict wlth the Federal Act. The reasoning of the court

was that concurrent state regulatlon of peocful strikes for higher

wages guaranteed by Sectlon 7 was forbidden. In 1951 the court applied

the some reasoning to a Wisconsin case where a Wlsconsin Law required

compulsory arbitration. With respect to employer unfalr activItieso

state control vas denied where the State of Wlsconsin acted In a

discharge case affecting an employee In interstate commerce even though

the state law was simllar to Taft-Hartley.

Those union activitles forbidden by Taft-Hartley under Section 8(B)

have furnished a source for confIlicting Judicial opinions. Som

declslons place control with the states and others with the Federal

Government. Thls conflict was for the most part resolved In the

December 14th, 1953 decIsIon In Garner vs. Teamsters, which we will

refer to In more detail momentarily. Also, those activities not

guaranteed or forbidden will be considered under the discussion of

the Garner Case.

Another s I tua tion not spec I f ical I y covered by Taf t-Hart ley

and made certain by court decisions Is the qu*stion of enforcing
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collective bargaining agreements. Under Section 301 of Taft-Hartly

which permits Federal Courts to entertain suits for violation of

contracts In an industry in interstate commerce,.the Federal Courts

have jurisdiction but there is a conflict of laws problem In that It

is not clear whether Federal or state law must be applied.

D. Garner Case

Briefly, the facts are as follows: The Teamsters picketed

Garner who was In the trucking business, and who had.no objection

to the employeesjoining the union. The lower court found that the

purpose in picketing was to coerce Garner into compelling or

Influencing lts employees to join the union, which conduct was

held to violate the Pennsylvania Labor Relations Act. The

Pennsylvania Supreme Court felt that this fell within the Jurns-

diction of the NLRB to prevent an unfair labor practice. The

United States Supreme Court held that a state court may not restrain

ptIcketing which Is within the area assigned by the Taft-Hartley to
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the NLRB to regulate even though the action may violate a state labor

law. The court further sald that the picketing affected interstate

commerce and the only relief open to the employer was an unfair labor

practice proceeding before the NLRB*

The Garner d.cislon as you can s9ee greatly limits the authority

of state courts to act. Prior to this cease, as was pointed out,

there were confIlcting decisions of state authority to regulate

the activity forbidden by Section 8(b) of the Taft-Hartley Act.

There Is no longer that conflict. The Garner decision also destroys

the argument of the states that they may act when the Federal -law

has been violated pending NLRB actlon. This answers the problJe of

the right of states to provide common law remedles or to protect

private ri ghts.

It Is not absolutely certain If the broad lopilcations of the

Garner decision will prevent thC states from acting where the

activities regulated are nelther guaranteed by Section 7 or

forbidden by Section 8(8) of Taft-Hartley# such as slowdowns.
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E.rof_SatesPresentPowrs

First, let us summarizo those Instances In which the states may

not regulate where business Is *ngaged In Interstate commerce* They

are as followst

le Activities which are forbidden by Section 8(B) such

as strikes for closed shop, organizatlonal strikes,

secondary boycotts, and jurisdictlonal strikses

Also, precluded Is state control based upon-private

rights or for state assistance pending NLRB action.

2. Actlvities protected or guaranteed by Sectlon 7,

such as strikes for higher wages.

3. Representation proceedings which Include those things

incidential to the conduct of an election.

4. Actlvities considered to be employer unfair labor

practice under Section 8(A).

it Is more important for our purposes to list those Instances
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where the states may act and to list those Instances where there

Is a possibilIty thate the state may act "--at least untltINted

further by the courts. They are as followte

I. In representation cases the NLRB In Its exclusive

jurisdictton may act or may decline to do so where

there Is no effect on Interstate commerce. Until

tested by the courts, the states may be free to act

In this limited area.

2. Those activities neither guaranteed nor forbidden by

Taft-Hartley may possibly be another area where the

states may regulate. The broad Implications of the

Garner case may cowr such activities -- slowdon.

3. Very similar to the above Is the right of a state to

act to regulate a breach of a collective bargaining

contract or Its terMs.

As I expressed a few minutes ago, It Is not clear

whether a Federal court under Section 301 should
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apply Federal or state liaw.

4. The states can also act In Instances of violence to

protect persons and property from Injury. Court

decisions are clear In this respect.

5. Under Section 14-6 of Taft-oHartley, It Is certain

that the states can restrict the negotiations of

the union security provisions of a contract.

It Is obvious from the summarization that the area Is limited

where there Is certainty of state action.

F. fAdltton and Arbitration

The history of the change in the states mediatTon and arbitration

functions can perhaps be general ly referred to In tw stages, namelyt

pre-Taft-Hartley and post-Taft-Hartley.

Pre-Taft-Hartley, Including just prior to World War II* the

United States Conci liation Service, predecessor to the Federal

Aediation and Concillation Service, was for the most part operating



out of the Department of Labor In Washington with a llmited staff.

This, of course, afforded more freedom to those states having a

medlation service. At first, staffs wre set up In strategic

parts of the country and as World War I I progressed and as the

defense effort expanded, the United States-Conciltation Service

established regional offIces. With the growth of mediation, an

overlapping of Jurisdiction became more noticeable between the

Federal Service and existing state services. The problnm was

somewhat lessened by the freedom of choice afforded labor or

management as to whether they desired the Federal or stato

servlce. A-lso, because of a limited staff, the United States.

Conciliation Service handled more major disputes, thereby leaving

the less substantial disputes to the states.

After the enactment of Taft-tHartley, greater emphasis was

placed on mediation and voluntary artbtration with increased

respons I b III ty p I aced w I th the Federa I MedIa tion and Conc 1 I IatIon

Service. This helps to explain the greater Federal activity.
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Ill. GrantIng of Control to the States

A. Atae and2isadvantae

As mentioned earlier, It Is Important to be aware of the loss

of state powers and uncertainty of the rematning power of the states

In laoor relations matters. In view of that, Congressional actlon

may be anticipated. First, however, mention should be made of

a few of the major advantages and disadvantages there would be

to a Congressional grant of power to the states*

Some of the advantages advanced are as folowsa

1. Since each states has the duty to maintain industria-l

peace within Its borders, the authority to handle

such disputes should be returned to the states.

2. The assumption of their full responsibility would

provide economies and promote efficiency by elIminating

wasteful duplication.

3. The processing of unfair labor practices, for example

before state boards might be handled more expeditiously
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than before the General Counsel and NLF8.

4h The states could handle the disputes more judiciously.

In other words, the dispute could be determined at an

actual hearing rather than having to decide an Issue

based upop ascold wttten record, without the personalities

present. Similarly, a state board would be wore familiar

with local court declsions and local problems. Issues

would be less apt to be over-emphasized.

5. The experience of the various states In labor matters

would be available to other states as well as to the

Government - sort of the proving ground Idea,

Some of the disadvantages of grantIng more control to the states;

often mentioned would bes

I. Once a sound labor policy Is established, Its benefits

should be extended to everyone.

2. Many employers and unions would be inconvenienced by
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the possibility of being subject to not a untformly

conslstent labor policy but to a variety of different

bbor laws and policies existing between states. This

would create addittonal expense and burdens as well as

create uncertaintles which we are trying to avoid.

3. Certain bustnesses are too vital to our nation.as a

whole, making It Impractical to permit. state control.

4. Competition between states would be promoted In labor

relations. Labor laws, In other words, would be used

by some states to attract Industries from states with

less attractive laws*

5. Since there Is a labor law In existence, any major change

In power to regulate, such as to th. states, would create

more conflict between labor and management.

B. Federal-State Mediation and Arbitration

Many of the advantages and disadvantages In granting control to

the states are also applicable to medi-ation and voluntary arbitration.
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I do not have ant advance Information as to what micty or may not happen

to mediation and arbitration wIth respect to the overall Federal-state

control problem. I can, however, express my opinion. I feel that where

ever It Is practical, as much control as possible should be returned to

the states and to the locatitles, regardless of what department, agency,

or bureau It may be. I say that with as much sincerity of purpose In

regard to mediation and arbitration, even though this very minute I

may be talking myself out of a Job. It may be possibi to wrk out

a solution whereby responsibi It ty which primarily Is that of the state

Is returned to them.

Director Whitley P. McCoy In a recent speech before the Town Hall

In Los Angeles said;

"I think the Administration and the ta'xpayers feel that the

Commerce Clause of the Constltutlon has been stretched too far wlth

respect to such agencies as the National Labor Relations Board and

the Federal Mediation and Conciliation Service, and that we should
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tighten our jurlsdkOtional lines to throw responsiblity back where

It primari ly belongs In the great majority of cases -- namely, to the

states and to the localIties."

A somewhat similar feeling was expressed In a different manner

by Guy Farmer, Chairman of the National Labor Relations Board, on

January 22, 1954. at New Orleans. Mr. Farmr stated that, ...

the Board should not seek to push Its Jurisdiction Into every local

labor dispute however Insignificant In terms of national Importance.

I have said that we should follow a rule of administrative self-

restraint and voluntarily limit our jurisdiction to disputes which

have a real and substantlal impact on Interstate commerce."

Asin anyreturn of control or power -to the states, there are

problems to overcome which are necessarily created by such a major

change In position. The Federal Mediatlon Service would be no

exception, even though last year it handled over 15,000 c@ses, of

which about half were disputes Involving strikes or threat of

strikeso
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Before making reference to some of the practical problems with

which the Federal Mediation Service would be faced, I vould lIke to

comment on state mediation boards. Some of the boards I know of are

staffed by able mediators. The mediators with our Service who were

formerly with state agencies have been quite effective. Groups

such as the Laboranagement Citizens Committee of Stamford and

Greenwich, Connecticut, provide forums where management, labor and

citizens discuss common problems. With such local groups and with

those competent state mediation services, a transfer of control

might be more easily accomplished.

On the other hand, other practical difficulties vuld have to

be considered. For example, very few states provide active mediatlon

services. As you can see, In those situations there would be no

service provided unless It is furnished'by the Federal Government.

It should also be brought to mind that the defense effort Is

national In scope and would have >to be treated accordingly*, Another

major consideratIon would be the placIng of responsiblity for mediation
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on those industries of an Interstate nature. In other words, If

a company operated In three states, which one of the three states

would be responsible for mediation? In addition to these mentioned

difficulties, there are of course many others, all of which have to

be satisfactorily worked out.

IV* netlt fCnrsinlAto

A. Officla I Statements

If anyone expressed an opinion as to what Congress will do

concerning the granting of power In labor relations to the states,

It would at the most be a guess -- I haven't even heard rumors that

would give any hints. Bills have been introduced In Congress which

were perhaps stimulated by the loss of power by the states, parti-

cularly after the Garner decision. The Goldwater Bi l*, for Instance,

provides full power of the states to regulate strikes and picketing,

even in Interstate commerce. Also, another Bill seeks to place

extensive limitations on the jurisdiction of the National Labor

Relations Board. Likewlse, proposalIs have been numerous to change
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or repeal Section 14(B) of Taft-Hartley which permits states to

restrict the negotiation of union security contracts.

There has been conjecture as to what the President meant In his

message to Congress when he stated, that

'The Act should make clear that the several states and terri-

tories, when confronted wtith emergencies endangering the health or

safety of their citizens, are not, through any confilt with the

Federal Law, actuaI or implied, deprived of the right to deal with

such emergencies."

The questions Immediately raised Is the definition of "Emergencies'

and who defines It and what are the remedi,es. It seems to me that In

spite of the very few powers remaining to the states that this s

one of them. The Smith Bil, Sm2650, merely provides the language

to express the Presidentts Emergency statement; therefore, there

Is .no added clarification.

The President went on to state tn his message thatp

'The need for clarification of Jurisdiction between the Federa.1

and State and Territorial Governments in the labort.anagement field
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has letelIy been emphasized by the broad implications of the most

recent decision of the Supreme Court deallng with this subject.

The department and agency heads concerned are, at my request.

presently examining the various areas In vhIch conflicts of

Jurisdiction occur. When such examination Is completeds I shall

nake my recommendations to the Congress for corrective legislation."

The President may have meant thatfurther recommendations are

forthcoming concerning conf I icts regarding emergencies only.

Another Interpretation would be that further recommendations would

be made regarding the overall conflict of Jurisdiction between the:

Federal Government and states. This may be the more logicat

Interpretation Inasmuch as the President has recognized the pre-

clusion of the states to act by his reference to the most recent

Supreme Court decision on the subject9 which It seems can only be

the Garner case,



V. Conc lusIon

A. Importance of R.cnItion of Uncertan

It Is Important that there be a recognitIon of the limited powers

of the states where intierstate commerce its concerned. From such an

awareness a satisfactory solution may be found.

Continued discussions such as you are having here today should

eventually lead to a mutually satisfactory understanding of these

many problems. In the meantime we In the Federal Mediation and

ConcilIatIon Service will continue to make available compotent

mediators to labor and management. By so doing when disputes

occur, we are better able to assist In the earliest possible

settlement with the least inconvenience to the general public. As

public servants we are constantly aware of this reponsibilitye


