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1 Wayne M. C o llin s ,  1721 M ills  Tower,2 San Pranoisoo, 4 , C a lifo rn ia . G arfie ld  1218.3 A ttorney fo r  P la in t if f s *
4
5
6
7
8 IN THE SOUTHERN DIVISION OP THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OP CALIFORNIA9

10 MARY KANAME FURUYA, e t  a l . ,  e t o . ,  ))P la in t i f f s ,  ) No. 25295-S )- v s -  ) Cons. No. 25294-S)TOM CLARK, e to . e t a l , , )

11
12
13
14 )Defendants* )
15
16
17

ORDER APPOINTING GUARDIAN AD LITEM

Good cause appearing th erefor  i t  i s  hereby ordered that the
18 p la in t i f f ,  Xukio Kataoka, a mental incompetent, be and he i s
19 hereby authorized to appear herein  by Harry Uohlda as h is  next o f
20 fr ien d  and guardian ad litem *
21 Dated: Seotember-^  ̂ , 1946* jp <r  ̂ Q-u j x
22
23 UNITED STATES DISTRICT JUDGE,
24
25
26

Receipt of a copy of the above order i s  hereby admitted
th is  day o f September, 1946*

27 TOM C. CLARK, Attorney General. FRANK J . HENNESSY, U .3. A ttorney.
28 By;
29 A ssistan t'U .S *  A ttorney,
30 A ttorneys fo r  Defendants*
31
32
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WAYNE X. COLLINS,1721 M ills  Tower,San Francisco, 4 , C a lifo rn ia , C Arfield 1218»Attorney fo r  P la in t if f s #

IN THE SOUTHERN DIVISION OF THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF CALIFORNIA

MARY KANÂME FURUYA, e t a l , ,  eto#

-vs**
TOM CLARK, e t o , ,  et a l . ,  }

Defendants« )

No, 25295-SP la in t i f f s ,  )) Cons* No, 25294-3
I

MOTION TO STRIKE
Each p la i n t i f f  moves the court to s tr ik e  the fo llow in g  

m atter from the Answer h ere in , as fo llo w s:

1» From paragraph I I I  th ereo f, the a sser tio n  on page 2 l in e  l l | ,  
commencing w ith the words aRespondents a s s e r t” down to and inolud** 
in g  the words and fig u res  * thereunder (10 F»R, 12189) H on l in e  16 
of page 2 , on the grounds the sa id  m atter i s  in  ir reco n c ila b le  
c o n f l ic t  and in co n s is ten t w ith the adm ission of the n a t iv ity ,  r e s i ­
dence, dom iolle and presence in  the United S tates o f each p la in t i f f  
i s  an erroneous opinion and conclusion o f law, i s  ir re lev a n t and 
i s  sham, fr iv o lo u s  and evasive*

2* From paragraph I I I  th ereo f, the oonoluding sentence thereof 
commencing w ith the words R̂espondents deny* on l in e  16 of page 2 , 
on the grounds sa id  matter co n stitu te s  mere opinions and conclusions

-1-,



1 of law , I s  n egative pregnant, and I s  sham, fr iv o lo u s  and evasive*
2
3 3* From paragraph XV th ereo f, the phrase commencing with the
4 words “actin g  la w fu lly “ on l in e  1 o f nacre 3 down to  and inoluding
5 the words “e ite d  above* on l in e  3 o f sa id  nacre, on the ground the
6 same Is  mere opinion and oonolusion o f law*
7 4* From paragraph V th ereo f, the m atter commencing with the

U
É

M 00 words “as reauired by sta tu te*  on l in e  13 of nasue 3 down to and
9 in clu d in g  the word E ffe c t iv e 41 on l in e  15 o f sa id  nacre, on the

10
11

ground i t  contains mere opin ions and conclusions o f law*

12 5. From paragraph XX th ereo f, the matter commencing w ith the
13 words "and a s se r t  that neither* on l in e  27 of Dace 4 down to and
14 Including the words “or to any duress* on l in e  29 o f sa id  nacre* on
15 the ground the same i s  in  c o n f l ic t  and In co n sisten t w ith m atters
16 o f fa c t  o f which the court has and takes Ju d ic ia l cognizance*
17 6* The whole o f paragraph XXV th ereo f, fo r  being an erroneous
18 opin ion  and conclusion o f law and and as being evasive*
19
20 7* From paragraph XVXIX th ereo f, the matter oommenoing w ith
21 the words “but a sse r t  th a t the fa ilu re*  on l in e  21 o f paste 7 down
22 to and Including the words “on persons who have lo s t  It*  on l in e  24
23 o f  page 7 , on the ground the same i s  a mere opinion and oonolusion
24 o f law, and i s  im m aterial, Irre levan t and ev a siv e .
25 8* The whole o f paragraph XXX th ereo f, except subseotlon
26
27
28
29
30

“Second* on the grounds i t  does not c o n stitu te  e ith e r  a sp ecia l 
or an a ffirm ative  d efen se, oontains mere opinions and conclusions  
o f law, r e la te s  to  ev identiary  m atter, i s  redundant, im m aterial, 
Irre lev a n t, sham and evasive*

31 9* The whole o f the fo llow in g  paragraphs th ereo f, to*»wlt,
32

W A Y N E  M .  C O L L I N S  
ATTORNEY AT LAW 

1721 MILLS TOWER 

5AN FRANCISCO

paragraphs I ,  I I ,  I I I ,  IV, V, VI, V II, V III , IX, X, XI, X II, X III ,
•2*
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XIV, XV, XVI, XVII, XVIII, XIX, XX, XXI, and the whole o f sa id  
Answer on the grounds the d en ia ls  and adm issions th erein  do not 
e x p l ic i t ly  traverse the m aterial a lle g a t io n s  of the amended com­
p la in t  ; that the d en ia ls th erein  in vo lve conclusions o f law; th at 
the d en ia ls  th erein  are o f m atters o f fa c t  o f which the defendants 
are presumed to have and have actu al knowledge and, consequently, 
cannot be heard to deny; th a t the m atters and th in gs a lleg ed  in  the  
amended complaint are m atters o f fa c t  o f which the court has Judi** 
o ia l  knowledge or takes J u d ic ia l cognizance and, in  consequence, 
are matters o f fa c t  that cannot be denied by defendants; that the 
adm issions in  sa id  answer are In co n sisten t with the d en ia ls  th ere in ;  
th at the d en ia ls  therein  a re  in co n s is ten t w ith  the adm ission there­
in  ; that the d en ia ls  th erein  are In co n sisten t with fa c ts  o f which 
the court takes J u d ic ia l cognizance; that the d en ia ls  are vague, 
in d e f in i t e ,  uncertain  and evasive; that the adm issions therein  are 
in d e f in ite ,  uncertain  and evasive; th at the d en ia ls and adm issions 
and a sser tio n s  therein and the whole o f answer are sham, f a l s e ,  
fr iv o lo u s , im pertinent and ev a siv e ,

This motion i s  made upon the amended ©omplaint, the answer 
th ere to , th is  motion and n o tice  of th is  motion*

WHEREFORE, each p la i n t i f f  prays th is  motion to s tr ik e  be 
granted; that leave to amend the answer be denied; that eaoh 
p la in t i f f  have the r e l i e f  prayed fo r  in  the amended complaint*

Dated; October ¿ b  (, 1946,

Wayne M *C ollin s,1721 M ills Tower,San Francisco, 4 , C alifornia*  OArfield 1218,
Attorney fo r  P la in t i f f s ,

lie • w

W A Y N E  M.  C O L L I N S  
ATTORNEY AT LAW 

1721 MILLS TOWER 
SAN FRANCISCO 

GARFIELD 1 21 B



ï̂ yc-,

1

2

3
4
5
6

7
8

9
10

11
12

13
14
15
16
17
18
19
20

21

22

23
24
25
26
27
28
29
30
31
32
LINS
.AW
ER

:□

a

POINTS AND AUTHORITIES IK SUPPORT OF MOTION

1* Bale 12 ( f )  R.C.P* au th orises the s tr ik in g  o f redundant, 
im material and im pertinent m atter from a pleading*

2* Immaterial matter may be stricken*
17 Hughes Fed, Prao* pg* 469, Sec* 20411, and oases there c ited*

3. Redundant matter may be stricken*
17 Hughes Fed* Prao* pg* 469, Seo. 20411, and oases there c ited*

4* Im pertinent matter may be s tr ic k e n * .
17 Hughes Fed* Pryo* pg* 470, Seo. 20412, and cases  there c ited*

5* Evidentiary m atter may be stricken*
17 Hughes Fed* Prao. pg* 471, See* 20413, and oases there c ited*

R esp ectfu lly  subm itted,

Wayne M* C o llin s , 
Attorney fo r  P la in t if f s *

R eceipt o f a copy of the foregoing Motion to S tr ik e , P oints
and A u th orities  in  support th ereo f, and.N otice th ereof i s  hereby
adm itted th is  A ™  day o f October, 1946#

Tom C* Clark, Attorney General, Frank J .  Hennessy, U .S. A ttorney,
By: A ssis ta n t U*S. A ttorney, 
A ttorneys fo r  Defendants*
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WAYNE M. COLLINS,1721 M ills  Tower,San Franolsoo, 4 , C a liforn ia , C A rfleld  1218,A ttorney fo r  P la in t if f s *
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IN THS SOUTHERN DIVISION OF THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF CALIFORNIA

MARY KANAKE FURUYA, e t a l . ,  e to . )
P la in t i f f s ,  )

-V B -

TOM CLARK, e to» , e t a l . ,  )
Defendants, 1

No, 25295-S 
Cons. No* 25294-S

MOTION FOR SUMMARY JUDGMENT

Each p la in t i f f  moves the court fo r  summary Judgment in  h is  
favor as prayed fo r  in  the amended complaint herein*

This motion i s  made upon the grounds th at: (1) the defendants1 
Answer does not present any m aterial is su e  of fa o t  fo r  determ ination  
(2) the m aterial Issu es o f fa o t a lleg ed  in  the amended complaint 
are e ith e r  undenied or adm itted in  sa id  Answer or are fa c ts  the 
ex isten ce  and tru th  of which the Court has or takes Ju d ic ia l 
cognisance, in  consequenoe o f xahioh the defendants are barred from 
denying the tru th  o f the a lle g a t io n s  o f fa o t contained in  sa id  
amended complaint and {3) the questions o f fa c t  must be reso lved  
in  favor o f p la in t i f f s *

This motion i s  made and based upon the amended com plaint, 
the answer th ere to , th is  motion and n o tice  o f the hearing th ereo f, 
supporting a f f id a v it s  to be f i l e d  h ere in , fa d ts  o f which the Court

«liS



1 takes J u d ic ia l cognizance and s t ip u la t io n s  o f fa o t in to  which the
2 p a r t ie s  w i l l  en ter on the submission o f sa id  motion to th is  Court
3 fo r  adjudication#
4 Dated: October , 1946.
5
6 Wayne H# C ollins»1721 M ills  Tower,7 San Franoiseo, 4 , C a lifo rn ia .(U r n  e ld  1218,8 Attorney fo r  P la in t if f s *9

10
11 1

12

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
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W A Y N E  M.  C O L L I N S  
ATTORNEY AT LAW 

1721 MILLS TOWER 
SAN FRANCISCO
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X POINTS AND AUTHORITIES IN SUPPORT OF MOTION
2
3 1# A summary Judgment in  equity i s  authorized by Rule 56(a)
4 R#C.P*
5 2m There i s  no genuine issu e  ra ised  by the Answer as to any
6 m aterial fa c t  a lleg ed  in  the amended ©omplaint and, in  consequence,
7 p la in t i f f s  are e n t it le d  to summary Judgment in  th e ir  favor as a
8 m atter of law .
9 3 , Inasmuch as the Answer does not controvert any m aterial

10 is s u e  o f fa c t  and the ev idence, as supplied by s t ip u la tio n s  o f
11 f a c t ,  adm issions, and fa c t s  o f which the Court takes Ju d ic ia l
12 cognizance, reveal* that the defendants have not and cannot deny
13 the m aterial fa c t s  a lleg ed  in  the amended complaint a summary
14 Judgment in  favor of the p la in t i f f s  i s  authorized by Rule 56(a)
15 and 56(c) R#C,P* and should be granted p la in t i f f s #
16 R esp ectfu lly  submitted, ; f ]
17
18 Wayne H* C o llin s ,
19 A ttorney fo r  P la in t if f s #
20
21
22
23
24
25 Receipt o f a copy of the foregoing Motion, N otice th ereo f,
26 and Points and A u th orities  In support th ereof i s  hereby adm itted  

th is  / j^ 1 day of October, 1946#27
28 TOM 0» CLARK, Attorney General. FRANK J . HENNES8Y, U .S, A ttorney,29 By:_____________  _______________ _30 A ss is ta n t tl.S , Attorney,
31 A ttorneys fo r  Defendants#
32

W A Y N E  M.  C O L L I N S  
ATTO R N EY AT LAW 

1721 MILLS TOWER 

SAN FRANCISCO 
GARFIELD 1 21 Q
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A T T O  R N E Y  A T  LA W  
1721 MILLS TOWER 

S A N  F R A N C I S C O  
GARFIELD 1218

WAYNE M* GOLLINS,1721 M ills  f o y e r ,San Francisco» 4» C a lifo rn ia < G Arfield 1218*Attorney fo r  P la in t if f s *

IN THE SOUTHERN DIVISION OF THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF CALIFORNIA

MARY KANAME FURUYA, e t &1., e t c .  )) No* 25295-S P la in t if f s »  j) Cons* No* 25294-S -vs*- )
TOM CLARK, e tc * , e t  a l* , i

Defendants* 1

MOTION FOR JUDGMENT ON THE PLEADINGS

Each p la in t i f f  moves the court fo r  judgment on the p lead ings  
h erein  as prayed fo r  in  the amended complaint herein*

This motion i s  made upon the grounds that* (1) the defendants1 
Answer does not present any m aterial is su e  of fa c t  fo r  determ inal 
t io n ; (2) the m aterial is s u e s  of fa c t  a lleg ed  in  the amended com­
p la in ts  are e ith e r  undenied or admitted in  sa id  Answer or are fa c ts  
the ex isten ce  and truth  o f which the Court has or takes ju d io ia l  
cognizance, in  consequence of which the defendants are barred 
from denying the truth  o f the a lle g a t io n s  o f fao t contained in  
sa id  amended complaint and (3) questions only of law are involved  
and th ese must be reso lved  in  favor of p la in t i f f s *

This motion i s  made and based upon the amended com plaint, 
the answer th ere to , th is  motion and n o tic e  o f the hearings 
th ereo f, fa c t s  o f which the Court takes Ju d io ia l cognizance and

«*1«*
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GARFIELD 1218

s t ip u la t io n s  o f fa c t  in to  which the p a r t ie s  w i l l  en ter on the 
subm ission of sa id  motion to th is  Court fo r  adjudication#  

Dated: October / / ■  % 1946*

Wayne H# C o llin s ,1721 M ills  Towey,San Francisco, 4 , C aliforn ia . aA rfie ld  1218»
Attorney fo r  P la in t if f s *
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1 POINTS AND AUTHORITIES IN SUPPORT OF MOTION
2
3 1» A motion fo r  Judgment on the p lead ings I s  authorized by |Pr I
4 Rule 12(o) R.C.P.

* 1
5 2m A motion fo r  Judgment on the p lead ings l i e s  where the
6 is s u e s  presented by the p lead ings are s o le ly  questions o f law*
7 17 Hughes Federal Pr&o* pg, 444, Secs« 20351-20355,
8 and oases there c ited*
9 3* Judgment on the p lead ings should be granted where the

10 d en ia ls  are evasive or bad or do not e x p l i c i t ly  traverse the il®l
11 m aterial a lle g a t io n s  o f a complaint or in volve mere conclusions
12 o f law or are in o o n sisten t w ith adm issions or are vague, in d efin ite i
13 or uncertain*
14
15

See r u le s , 1 Bancroft Plead* & Prao. pages,924, 926, 929, 930 and 936, and cases
16
17

there c ited *

4* A mere renunciation  of n a t io n a lity , i f  o o n stitu tio n a l or
18 v a lid , does not convert a resid en t c i t iz e n  in to  an a lie n  enemy* I
19 At most i t  deprives him o f p o l i t i c a l  p r iv ileg e s*  I t  lea v es h is
20 residence undisturbed and leave him a n ative  of th is  country# J
21 As such he i s  not subject to detention  or removal under the
22 p ro v isio n s o f the A lien  Enemy A ct, T it le  50 USCA, sec* 21#
23
24
25

5* The A lien  Enemy Act expired when h o s t i l i t i e s  ceased on 
August 10, 1945*

26 6* The renunciation  s ta tu te , T it le  3 USCA, Sec, 801( i ) ,  and
27 S ection s 316*1 to  316*9, in c lu s iv e , o f the N atio n a lity  R egulations
28 are u n co n stitu tio n a l and void  fo r  being repugnant to  th e  provision« -

29 o f the 4th , 5th , 6th , 8 th , 9 th , 13th and 14th Amendments and the
30 p rov ision s o f Sec* 8 o f Art* I ,  Sec* 1 of Art# I ,  Sec* I o f Art* 13 i ,
31 S ec, 3 of Art* I ,  Subd* 2 o f Art* VI of the C onstitu tion  and o f
32 the due process clause of the 5th Amendment*

W A Y N E  M .  C O L L I N S  
ATTORNEY AT LAW 
1721 MILLS TOWER 
SAN FRANCISCO 

GARFIELD 1 21 S
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1 7 , The Court takes J u d ic ia l cognizance of the mass evacuation
2 o f the p la in t i f f s  in  1942 and o f th e ir  subsequent and continued
3 lon g  detention  simply because of th e ir  type of an cestry  and that
4 sa id  imprisonment and duress, coupled w ith  the duress, undue
5 In flu en ce , coercion  and mistreatment to which they were subjected
6 in  th e ir  impri sonment, caused the purported renunciations of
7 n a tio n a lity «
8 R esp ectfu lly  submitted,
9

10 Wayne M* C o llin s ,
11 Attorney fo r  P la in t if f s #
12
13
14
15
16
17 Receipt o f a copy o f the foregoing Motion, N otice thereof
18 and P oints and A u th orities  in  Support th ereof are hereby admitted

. :V -Jl/'
19 th is  A f *  day o f October, 1946#
20 TOM C. CLARK, Attorney General *  PRAjNK J* HEHNESSY, U.S* A ttorney,21
22 A ssista n t tUS* Attorney#
23 A ttorneys fo r  Defendants*
24
25
26

to *>3

28
29
30
31
32

W A Y N E  M.  C O L L I N S  
a t t o r n e y  at  law

1721 MILLS TOWER 

SAN FRANCISCO 
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WAYNE K. COLLINS,1721 M ills  Tower,San Francisgo, 4 , C aliforn ia  GArfield 1218*Attorney fo r  P la in t if f s *

IN THE SOUTHERN DIVISION OF THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF CALIFORNIA

MARY KANÂME FURUYA, et a l* , e tc* , )
P la in t i f f s ,  )) No* 25295-S

*vs~
TOM CLARK, e tc* , e t ad*,

Defendants*

) Cong* No* 25294*8))

NOTICE OF HEARING- OF MOTIONS

TO DEFENDANTS AND TO HON* TOM C* CLARK, ATTORNEY GENERAL, AND HON* FRANK J . HENNESSY, U.S* ATTORNEY, ATTORNEYS FOR DEFENDANTS:

You and each o f you w i l l  p lease  take n o tice  that on Monday, 
October 28, 1946, a t the hour of 10 o f olook A*M. of sa id  day or so 
soon th erea fter  as counsel oan be heard, p la in t i f f s  w i l l  move the 
court to grant th e ir  motions to s tr ik e , fo r  Judgment on the plead­
in g s and fo r  summary Judgment which h ereto fore were f i l e d  herein*  

Dated: O c t o b e r , 1946*

WayneM* C o llin si  1721 M ills  Tower,San Franoisoo, 4, C alifornia*  GArfield 1218*Attorney fo r  P la in t if f s *

Reoeipt o f a copy of the above n otioe  i s  hereby admitted th is  
day of October, 1946* TOM C* CLARK, Attorney General*FRANK J . HENNESSY, U,S* A ttorney,Defendants*

By:____________ ' ________ '_________A ss is ta n t U*S* Attorney* 
A ttorneys fo r  Defendants*


