


OFFI”NOF THE ASSISTANT TO THE
ATTORNEY GENERAL

U S ATTORNEY FRANK J HEMNESSY DECEMBER 30,1971
POSTOFFICE BUILDING

SAN FRANCISCO CAL

YOU ARE AUTHORIZED AND INSTRUCTED IMEDIATEIT UPON WRITTEN AIPPEIGATION OF
THE FBI TO ISSUE TO THE FBI OVER YOUR SIGNATURE A WRITTEN EXECUTIVE SEARCH
WARRANT TO ENTER AND SEARCH ANY PREMISES HIHABITED OR CONTROLLED BY ANY
ALIM ENEMY FOR THE PURPOSE OF ASCERTAINING 1ISHETHER SUCH ALIEN ENEME
POSSESSES OR CONTROLS ARTICLES PROHIBITED BY THE ATTORNEY GENER&L™S
REGUUTIONS OF DECEMBER 21,1941. THE FBI AGENT WILL CARRY THE EXECUTIVE
WjFeRRANT WITH HIM 1HEN MAKING SEARCH AND WILL NOTE THEREON ACTION TAKEN
THEREUNDER AND FILE WITH YOU. IN ANY CASE OF AN ALIEN ENEiff POSSESST?ICr
OR CONTROLLING SUCH PROHIBITED ARTICLES ON PREMISES NOT INHABITED OR
CONTROLLED BY AN ALIEN EN1IMY YOU ARE AUTHORIZED ANB DIRECTED MEDIATELY
UPON APPLICATION OF THE FBI TO ISSUE TO TH™ FBI OVER YOUR SIGNATURE A
WHITTEN EXECUTIVE APPREHENSION WARRANT TO APPREHEND THE ALIEN ENEMY ON
SUCH PREMISES AND THERE TO SEIZE THE PROHIBITED ARTICLES, SUCH ARRESTED
ALIEN ENEMY WILL BE BROUNT BEFORE YOU PROMPTLY O FOR DETERMINATION BY YOU
METHER HE SHOULD BE HELD FOR A HEARING BY THE HEARING BOARD FOR ANY CAUSE
OR RELEASED BY YOU IF NO PROHIBITED ARTICLES ARE FOUND. FORMS OF APPLICATIONS
AND FORMS OF EXECUTIVE SEARCH AND APPREHENSION WARRANTS ARE BEING FURNISHED
YOU.

FRANCIS BimE,
ATTORNEY GENERAL

Repeat meosage to all U. S. Attorneys on attached list.
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Th© regulations provide that an alien of enemy nationality will
not be required to vacate a prohibited area ITf th© movement of such
an alien frcea tho promises in which h©® now resides would b« danger-
oue to hia life*

alien must obtain a physician”™ certificate to tho affect
that aovement would endanger his life* The certificate must outline
the condition of the allon# the causes therefore, and the medical
reasons why any movement would be dangerouo to his life* The per-
xaanent residence address, and the place of confinement® i1f different
from that of residence, and the aliOn registration number of the
patient should also bo noted In the certificate* One oopy of the
physiciani3 certificate must bO kept by the alien, and one copy must be
sent to the nearest office of the Federal Bureau of Investigation,
which In Horthezti California is 111 Sutter Street, San Francisco,
Cal Ifcrnla»

physician Issuing sucsh certificate to any alien enemy la
charged with the duty of notifying the Federal Bureau of Inveatiga-
tloa# In writing, of the termination of the condition certified to
by him, in order that upon teminatltai of the condition making It
aangeroua to life to novo «5uch alien, he may t) evacuated from the
prohibited area*

Any alien possessed of such a oertlfloat®O will be permitted to
remain In the prohibited area only upcai the express condition that
he pemlt arv Oxalain tion by a physicdfioi or public health officer au
th 2*1zod an4 directed by the Federal Authorities to verify the
actual ccaicJitlon of such aliens frcm time to time*

It 1s important that all requirements of thO certificate”™ such
as the content and the forwarding of sam©# be fully and adequately
met by thO alien of enemy nationality and by his physiclan#

I am retux*nlng th© documents which were sent to this office#

Very truly yours#
TOM C* CUBE

Coordinator, Alien Enemy Control
Western Defense Command
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EJEsler #
Aprille, +9™®

Air Mail

Honorable Frank J, Hennessy
United States Attorney -
San Francisco, California

Re: Apprehension of Alien Enemies.
Bear Sir;

I acknowledge your letters of Aprill0 6 and , 1972
discussing your reasons for using emergency apprehensions and re-
questing warrants in certain cases, including cases involving
violation of military curfew orders.

As a reason for the use of emergency apprehensions instead
of applications for warrants you refer to general circuiars to the
United States Attorneys for use of the Hearing Boards discussing
the effect of membership In certain organizations. Those circulars
are addressed to the question urtiether or not, on the merits, a
person should be paroled or interned after hearing. They are not
addressed to the entirely different procedural question whether or
not &n alien enemy should be apprehended either as an emergency matter
or after application for a warrant. Membership and activity in
certain organizations may justify internment after hearing but that
in itself is rio reason why the regular procedure should not be followed
and an application be made for a warrant before apprehending alien
enemies who are residents, not likely to flee, and against whom there
are no facts supporting the belief that they will not be available
when they are sought after the issuance of warrants either at their
residences or at any reception center to which they may be renjoved by
the Army. The fact that they may be evacuated in Army custody, where
they can do no harm®, is no emergency reason to place them in Immigra-
tion custody.

\ T S v ' =

The FBI has the information on these persons before they are
arrested on emergency apprehensions and in many cases there is no
reason why you should not obtain that information and apply, for and
obtain 7/ arrants before the arrest. Moreover, Circular 5616y~Supple-
ment No. Uy which you have probably now received, informs you that a
review of hundreds of. cases discloses a tendency of the Boards to intern
for more membership in organizations without developing the special
countervailing factors of a particular case mentioned in the original
circulars on organizations. IT the trouble is taken to develop these
countervailing factors internment may not automatically follow frQin
membership and conseq uently the argument is not available that since
they would be interned for membership they aan be apprehended as
emergency without waiting for a warrant which would surely be granted.
It is dissirable that warrants be applied for even though it is clear
that they would be granted, and that emergency apprehensions be res-
trxdted to cases where facts not merely support the conclusion that
internment will follow but specifically establish the emergency reason

y you cannot wait for a warrant*

OF course the argument is recognized that if the case iIs one

of membership so that a warrant.would be granted automatically, why
not make an emergency apprehension? The answer is that if emergency



apprehensions are made iIn such cases without supplying the facts
establishing the emergency which does not permit delay until a warrant
can be obtained, the same thing will be done in cases other than
membership and may result in persons being detained for a long period
of time who might not have been apprehended, at least for so long a
time, if a warrant was applied for in the regular course. Moreover,

a proper admMinistration of thousands of cases here requires that
observance of the rule that emergency apprehensions be restricted to
cases where the alien enemy is not a fixed resident and might flee or
do something dangerous to internal security pending application for

warrant. It is not to be extended to membership cases merely dn the
theory that a warrant will be graated anyhow. Consequently, you are
requested to obtain the 1Bl information on membership cases "which

they contemplate submitting to you and apply for warrants in the regular
course and reserve the emergency procedure for cases in which you can
submit facts indicating that the alien enemy might not be available if
you waited for a warrant or is likely to commit an act dangerous to
national security.

Your suggestion that application for warrants is impracticable
because it is highly impracticable to keep in touch with Japanese who
are either moved out of California or into evacuation centers, does not
appear sound now that GeneBal DeWitt has prevented voluntary evacuation
and there is no trouble in reaching people who have been sent to evacu-
ation centers.

You state that the immediate apprehension of all curfew
violators and possessors of contraband under military orders is desirable
in order to preserve cooperation between local police and the FBI. This
Department and the War Department are now determining the prosecution
policy to be followed under which all military orders which the Army
wishes to be enforced as criminal laws will be submitted to this Department
before they are issued. The reason of this Department for this procedure
is to avoid responsibility for enforcing any rigid or unreasonable mili-
tayy orders by criminal prosecution. Exceptions to the f curfew order are
to be adopted here and 1 shall be obliged if you will give us the benefit
of your experience. You will recall that when General DeWitt superseded
the Attorney Generali curfew order he expressly eliminated the pro-
visions for exceptions by United States Attorneys. Experience, of c urs,
has shown that some procedure for granting exceptions is necessary if we
are to expect the people to obey these regulations and ~ if we are to avoid
wholesale violations of a character nvhich we might not care to prosecute.

The question of making the FBI responsible for investigation
of these offenses is now being determined. The War Department had not
requested this Department to designate the FBI as the infestigative agency
although 1 understand that General BeWitt published his own designation
of the FBI. You will be advised as soon as the investigative and prosecu-
tion policy is determined.

As to the cases of alien enemy curfew violators which have
already been reported to you and the problem of local police cooperation,
there appears to be no reason why the regular procedure for prohibited
articles in Circular No*, 3643 cannot be adopted. There appears to be
no reason why minor aftd perhaps ignorant violators of curfew should be
turned over to the Immigration Service, transported to Immigration sta-
tions hundreds of miles away and held for weeks or months before the
Hearing Board can determine their cases. In all cases one of your

assistants should make a preliminary examination_and determine whether
the offense is serious enough to warrant presenting tne case to a Hearing
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Board for parole or internment so that in the least culpable cases release
may be allowed. Serious cases may be treated as emergency apprehensions.

I note that in a number of cases arrests by the police for drunken driving
are involved. As a matter of cooperation the state authorities might
proceed to handle the cases on this charge pending settlement of the
orosecution policy under Public Law NO4. 5 3*

Wi. th . respect to your recent, telegraphic communications advising

of the emergency apprehensions of alien enemies warrants will be issued ,
and transmitted to you in due course. It is suggested that you or your
assistants conduct an examination of each of these cases involving curfew
and contraband regulation violations in order to determine whether the
violation was serious enough to justify the Hearing Board in recommending
parole i or internment of the subjedt and whether the national safety

req uires the subject"s detention pending final disposition of his case.

Very truly yours,

Edward J. Ennis
Director, Alien Enemy Control Unit

1w 2.7



"America’s Victory is ltaly’s Freedom”

/\ 7
ITALIAN-AMERICAN LABOR COUNCIL

218-232 West 40th St., N.Y.C.

President
Luigi Antonin!

May 4,1942
CONFIDENTIAL

Hon Herbert H« Lehman
Governor, State of New York
Albany, N. Y.

dear Governors

In the name of the Italian-American Labor Cotmcil and the
Mazzinl Society, w© ai*e making an urgent appeal to you to us© your
influence and authority in the matter explained in the enclosed

memorandum*

You are well acquainted with the tragic situation of so many
Italian immigrants who are Olaiitified as Menemy aliensalthough
they are loyal and devoted to this Country and its principles of
democracy. What would be the consequences if an evacuation order
would bO issued similar to that in the West Coast?

There is a difference in the point of view between the War
Department and the Department of Justice regarding the aliens, and
the intervention of President Roosevelt is absolutely necessary.
His decision is of great importance, to avoid dangerous effects on
the public morale and the spread of anti-alien sentiments#

Ve are confident that you will be helpful in bringing about

a solution of this grave problem, b¥ taking an immediate action.
You have our assurance that your efforts will not only be apprec-
iated b¥ us, but by thousands of Italian immigrants, who are un-
justly labeled "enemy aliens".

Respectfully yours,
[ s/ Luigi Antonini
I»uigi Antonini

afoO
23076



m m 1l RK  RECLASSIFICATION OF ENEMY ALIENS

(Pagd 2)

On the West Coast a grievous iInjustice is being done to a
number of authentic veterans of the democratic movement, to
political, religious and racial refugees and to perfectly loyal
immigrants = In the meantime the actual safety of the Coast is
conspicuously disregarded since automatic exemptions allow aliens
whose loyalty has In no way been proved to remain in the defense
areas™

With regard to the rest of the Gountry the position is even
wors * It will lead to the same errors and Injustices as those
wnich are being committed on the West Coast, 'but the number of
individuals involved being much larger and the categories of
exemption being probably extended, the two problems of national
safety and of replacement of the evacuated masses will become much
more serious*

It would be a fatal mistake to allow ourselves to b©® lured by
the hope that no evacuation needs to take place on the East Coast.
In fact it may become necessary at any moment and then w© shall find
that we have wasted many previous months# This valuable time could
have been used in carrying out a careful investigation of individ-
ual cases, with the result that the evacuation problems would be
minimized and a number of really loyal, faitiiful and enthusiastic
mén and women could be allowed to take their place in War industries,
in Civilian Defense and in other vital fields of activity, being at
last cleared of the insulting label of fEnemy Aliensw.
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Burling and Ennisj”j_raft of “emo to Pres. Rcoseve " (Between May 1 & June 1,19

I am informed that you have expressed an intprest in the manner in which we treat
alien enemies who are found in possession of articles prohibited by your Proclamations
of December 7 and 8,19Ul and by regulations issued pursuant thereto* For this
reason | prepare the fo lavring simmaiy of the situation*

Your Proclamations of December 7 and 8 forbade alien enemies to use or operate or
have In their possession, custody or control a number of articles inc uding firearms,
weapons or implements of war, ammunition, explosives, radio transmitters, shortwave
radio receiving sets, cameras, signaling devices and photograph pictures or other
representations of military or naval installations or instruments of war, etc.

As of December 3 > 19141> in the Y/ estem Defense Command and as of January 5# 1972,
in the rest of the country alien enemies were required to deposit with local police
authorities radio transmitters, short-wave radio receiving sets, hand cameras, firearms
and oth r prohibited articles* Internment regulations were promulgated by me executing
your proclamation and the definitive regulations were published on February 19b2,

n these 1 dermed what is meant by a short-wave radio, receiver and required a deposit
of cameras, radio transmitters, radio receivers with whort-wave band, firearms and other
prohibited articles, | did not undertake to define in precise terms the other articles
prohibited by your Proclamations inasmuch as it is my understanding that the purpose of
forbidding such articles as signaling devices, which might vary from simple flashlights
to military heliographs, or as graphic representations of implements of war, which might
vary from the pictures in every current newspaper or magazine of warships and tanks to
detailed plans of the fortifications of the Panama Canal, was to give the Government
ample power to detain anyone who possessed anything which might be called a signaling
device or graphic military representation in those particular cases in which it was
thought desirable to detain such a person. In order to give us the broadest power the
definition necessarily had to be vague#

Beginning in the Western Defense Command immediately after the deposit of prohibited
articles and acting on statements of the War Department that it was believed that Japan-
ese were communicating from shore 'to submarines with short-wave radio transmitters and
that enforcement of the prohibited articles regulation would aid in uncovering such
activities, a legal theory was devised in this Department to permit searches of all
premises, in which an alien enen rwas present, without obtaining a search -warrant. We
were frequently aware that this procedure might well be in violation of the Fourth
Amendment to the Constitution and certainly violated the historic right to be free
from search except by search warrant. 1 felt jiastified in authorizing this course,

h 7e*er, on the statements of ldeutenant Genera DeWitt and Hoover that these pro—
cedures would assist in safeguarding the West Coast and would turn up Japanese spies
and saboteurs*

do not regret having made this decision since feel that every possible step
must be taken to protect this country from the Fifth Coluinn, even if necessary at the
cort of some of our constitutional rights, | am sorry to say, however, that so far
as am aware searches without warraHts conducted on the West Coast were without
utility iIn tracking domi Japanese, No Japanese or saboteurs were iincovered in this
manner and no illegal radio transmitter was foiand at all.

After 1 had authorized the use of these special procedures to search without the
tradi ional warrant in the Western Defense.Coimanci it was urged that I extend the use
of these procedures throughout the rest of the United States* In view of the grave
constitutional doubt concerning the procedures and because in non-military sections it
woulld certainly make the pub ic aware tha one of the traditl onal constitutional
limitations was being overridden and also because had some private doubts as to the
usefulness of the procedure from a sectional viewpoint, 1 declined to authorize the

extension of the procedures to the entire United States. I did authorize the extension

“



of the procedures to the entire United States* 1 did authorize the extension of the
procedures to all states on the Atlantic and Gulf coast and the Mexican border*

Shoarbly afterward the Federal Bureau of Investigation began a series of mass raids
in which they fomid a very considerable nnmver of people whom they charged with viola-
ting the regulations. This raised the problem of -viiat treatment should be given to
persons charged mth such violation. It soon became apparent that almost none of the
persons charged with violations could in anvway be thought of as dangerous to our
internal security. t further became apparent that a very large percentage of those
apprehended had not willfully violated any regulations. In a good many cases there
was no doubt that the regulations had been violated but it appeared probable that
the alien had not learned of the regulations. The two largest groups of non-willful
violators, however, were persons who resided at houses also inhabited by imerican
citizens who owned prohibit-d articles,and persons who possessed articles which had
never beendescribed specifically as being prohibited. An example of the first class
is the aped Italian mother who resides with her American citizen son and daughter-in-
law Tfho have an ordinary radio with the customary short-wave band, in“"example of
the second gronp would be an alien enemy nfeo possessed some postal cards showing the
Panama Canal which, of course, is a military installation.

Because of these considerations and because it seemed to me that our national
morale and particularly the morale of the very laage part of our population related
to alien enemies would not be improved by the indiscriminate internment of all alien
enemies charged wi h violating the regulations when so many of them could not be
charged -with -willful violation of the regulations or even V/ ith negligence in failing
to familiarize themselves theremth, |1 decided that all alien enemies should not be
automatically interned* Since .because of inescapable prociedural difficulties at
least a month elapses between the apprehension of an alien enemy -with the subsequent
investigation of his case, hearing before a local board, and review in the Department
of Justice and my final signing an order for internment, parole or release, was
lucewise unwilling to order every person charged with a violation of the regulations
to be automatically apprehended and put through this machinery.

The procedure which 1 did adopt was to direct the United States Attorney to give
an immeiliate preliminary hearing to every person apprehended by the Federal Bureau of
Investigation on a charge of possession of prohibited articles* The United States
Attorney was then directed to order the continued detention for a hearing before a
hearing board of every person under the UnitedStates Attorney’s consideration, poten-
tially dangerous and wose detention pending the hearing the United States Attorney
thought necessary. The United States Attorney was empowered, however, to release,
pending the hearing, any persons whom he did not think dangerous and whom he did not
think would be unavailable at the time of the hearing* Furthermore the United States
Attorney was authorized, iIn cases in Tfhich he foijind that the release of th™ alien
eneny would not endanger the national security or that the violation was due to an
excusable ignorance of the regulations, to release the alien enemy m t 10111 holding
him for a hearing board# With respect to special cases there are of course pro-
cedural modifications but substantially this is the procedure now employed* It is
to be observed that no ISiited States Attorney is directed or authorized to release
anyone unless the United States Attorney is satisfied that such release will not
be dangerous. It is a so to be observed that in any case regardless of violation
of a particular regulation, in which the Federal BiJreau of Investigation possesses
minformation showing that an alien en o is dangerous, this alien enemy may be appre-
hended without a Presiden ial Warrant pursuant to the procedures provided for in my
regulatd on or a telegram requesting a warrant llay be sent to the Department if the
case iIs of lesser urgency.



As a result of* the raiding made by the Federal Bureau of Investigation using
the search procedures above referred to" more '"bhan 11000 persons have been charged
by the Federal Bureau of Investigation with possession of prohibited articles.
Many of these have been held in detention for hearing boards. Some have been left
at liberty pending a hearing and others have been questioned by the United States
Attorney and have been released by him upon his finding that these persons were
not dangerous*

It, is impossible to summarize the experiences of these 11000 cases statistrically
since the statistics fail to grasp the essential point which is the national safety.
Statistics on the number of g\md found, for example, fail to show whether the gun
was a high powered rifle or a rust clogged horse pistol* Likewise statistics on
objects seized fail to distinguish between objects willfully possessed by alien
Crerriies and objects belonging *o -Arericaii citizsns who left- t-hem in t-runks 111 their
mothers * homes when they 611 off to war*

In a memorand'um dated May 1 1 , Mr* Hoover has informed ire "bhat he has
seized a total of 2,792 guns of various kinds, 199,000 rounds of ammunition,l1,652
sticks of dynamite, considerable powder, 1,14°8 radio receivers, 2,0114 cameras, 37
motion picture cameras and mmerous.other articles*

We have not however, uncovered through these searches any dangerous persons
that we could not otherwise know about* We have not found among all the sticks of
dynamite and gun powder any evidence that any of it was to be used in bombs. We have
not fomd a single machine gnn nor have we foiond any gun in any circumstances indi-
cating that it was to be used in a manner helpful to our enemies. We have not found
a camera which we have reason to believe was for use in espionage. We have, however,
seized a vast quantity of articles such as a broken .22 rifle, radio with short-band
that would not work, flashlights, binoculars, subway naps, pen knives, bows and
arrows and Japanese csremonial swords# We have also seized a vast number of guns®
cameras and radios which are unquestionably prohibited to alien enemies but which
in fact were owned and used by American citizens.

In an effort to make the statistics as meaningful as possible I have at present
a mtiibor of mjr men going "bhrongh. the Dspartirisrit /s digGsi~ing evGryprohibitsd.
article case* | hope then to be able to analyze the digest so as to tell how many
prohibited ari®icles were cl6arly prohibited by the terms of "the public axino®unceln Gh"bs
and also how many of the prohibited articles seized were willfully possessed In viola-
tion of the regulations, If you desire it, 1 fumish you with the report on

this work as soon as it is done*

So far, as | have said, two major problems have arisen. The first deals with an
alien enemy who lives in the saras house with an American citizen. until | get my
statistics | can only guess but I am infoiined that at least one third of all the cases
of persons apprehended on charges of possessing prohibited articles were persons who
lived in hourses in which husbands, mves or children or fellov/ boarders, etc, were
American citizens who possessed firearms, radios or cameras* have neyer issu?d an
ordOr stating "'tat an Amsrican citizsii "Wo lived in such, a house msfc give up his
radio or his hunting rifle and it is ve” questionable whether I hove the legal pcfwer
to do so. On the other hand, 1 have not felt justified in ordering every alien enemy
to leave any house in which a citizen possessed such articles. IT we go at it slowly
we can advise citizens and aliens alike that it is necessarj» to keep the prohibited
articles locked up or put away in such a maxiner that the alien enemy would not have
access to them. IT we proceed by raids in ~uch cases the results are unfortunate.

An actual example in the District of Columbia was a raid upon the residence of an
alien woman on a charge of possessing a radio having a”iort-wave band. It developed
that the radio was the property of her husband who had been in the United States Navy
for twenty vears and is presently a Chief Petty Officer,



The second major prob em is concerned with cases relative to ar icles which
were never announced to be prohibited but which could verbally be brought tinder
one of the prohibited classes. As | have said, in dealing with such things as
signaling devices and representation of military installations, in order to give
us maxiiimm pcfwer over dangerous men we purposely left the definition vague.
Through our raids, however, we have turned up a very large number of people with
articles which they had no way of knowing to be prohibited. Possibly the largest
group of these concerns binoculars and telescopes ewhich are not mentioned in any
proclamation or regulation but mfriich have been seized on the theory that ther™ are
implements of war. Another la—ge group of cases concerns the apprehension of
possessors of flashlights on the theory that they are signaling devices,

’ws a result of observation of this of case | have issued instructions
hat only those articles shall be deemed to be prohibitred which are expressly
prohibited by the public announcements and regulations or viiich, under the particular
circumstances of their possession, appear to be dangerous

I believe that these two problems can be worked out and it is ray opinion that

when this is done the procedures Y?hich have already been inaugiarated. will be con-
tinued.



