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IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE DISTRICT OF OREGON
UNITED STATES OF AMERICA,
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VSe
MINORU YASUI,
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)
)
)
)
)
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)
)
)
)
)

MEMORANDUM OF LAW

Introductory Statementl

On December 7, 1941, the Armed Forces of the Imperial Government
of Japan savagely attacked United States citizens and property in the islands
of the Pacific Oceans. On the following day, December 8, 1941, Congress, in a
joint resolution, declared a state of war to be existing between Japan and the
Government and people of the United States.?

Subsequently on February 19, 1942, the President signed Executive
Order No. 90665 in which the Secretary of War and Military Commanders designated

by him were authorized and directed, whenever such action was necessary,
", « & to prescribe military areas in
such places and of such extent as he
or the appropriate Military Commander
may determine; from which any or all
persons may be excluded, and with re-
spect to which, the right of any pcrson
to enter, remain in, or leave shall be
subject to whatever restrictions the
Secretary of War or the appropriate
Military Commander may impose in his
digeretiohe « v "

1 This section is the same as the corresponding scction in the memorandum
heretofore filed by the Government.

2 Public Law 328, 77th Congress, United States Code Conge Service, No. 9
(1941) p. 843, Declarations of War against Germany and Italy are at pages 844
and 845 of the samc volume.

S United States Code Conge Service, Noe. 2 (1942) p. 157.




On February 20, 1942, the Sccretary of War designated Lieutenant
General DeWitt to carry out the duties and rosponsibilities imposed by the
said Exccutive Ordor for that portion of theo United Statcs embraced in the
Wostern Dofonse Command .t

Pursuant to the aforesaid Executive Order and the authority wvested in

him by the Scceretary of War, as aforesaid, Licutenant General DeWitt, on

March 2, 1942,2 declared the Pacific Coast of the Unitecd States (which arca

is ineludod in the Wostern Defensc Command) to be, becausc of its goographical
location,

n

« +» o« particularly subjeet to attack, to
attompted invasion by tho armed foreces of
nations with which the Unitcd Statecs is now
at war, and, in connocction thorowith, is
subject to ospionage and acts of sabotago,
thereby roquiring the adoption of military
measuros ncecossary to ostablish safeoguards
against such cnomy opcrations.”

Pursuant to the same authority, Lieutenant General DeWitt promulgated
certain public proclamations relating to the designation of military areas
and conduct to be observed by certain persons thereine Three of these public
proclamations have direct bearing on this case. The first, Public Proclamation
No. 1, of March 2, 1942, designated certain areas within the Western Defense
Command as "Military Areas" and "Military Zones" and proclaimed that "such
persons or classes of persons as the situation may require" would, by subsequen’
proclamation, be excluded from certain of these areas, and further declared
that with regard to other of said areas "certain persons or classes of persons"

would be permitted to enter or remain thereon under certain regulations and re-

strictions to be subsequently prescribed.

1
Govte Exhibit No, 3. Military necessity prohibits the use of the

letter of authority from the Secretary of War to Lisutenant General DeWitt.
Howover, Exhibit Noes 3 is clearly a ratification of that authoritye.

The Western Defonse Commend includos the Territory of Alaska and the
States of Washington, Oregon, California, Montana, Idaho, Nevada, Utah, and
Arizona.

2 Public Proclamation Noe 1, Govt. Exhibit No. 4.




Public Proclamation No. 2, dated March 16, 1942, designated further

Military Arcas and Military Zoncse.

Public Proclamation Nos 3,1 dated March 24, 1942, recited that the

prosont situation within the previously doscribed Military Areas and Zonos
required

"as a mattor of military nocossity tho ostablishment
of cortain rogulations pertaining to all cnomy alicns
and all porsons of Japanosc ancestry within said
Militory Arcas and Zoncse e o

and this Proclamation cstablished tho following regulations:

"l. From and after 6:00 AM,, March 27, 1942,
all alion Japancso, all alien Gormans, all alion
Italians, and all pocrsons of Japancsc ancestry
residing or boing within the geographical limits
of Military Arca Nos 1, or within any of the
Zoncs ostablished within Military Arca No. 2,

as thoso arcas arc defincd and deseribed in Pub-
lic Proclemation Noe 1, datcd Morch 2, 1942,
this hoadquarters, or within the goographical
limits of tho dosignatod Zonocs éstablished
within Military Arcas Nos. 3, 4, 5, and 6, as
those arcas arc dofinecd and doscribod in Public
Proclamation No. 2, dated March 16, 1942, this
hcadquarters, or within any of such additional
Zones as may horcafter be similarly designatod
and defincd, shall be within their placc of
rosidence botwcon the hours of 8:00 P.Me and
6:00 A.Ms, which poriod is horcinaftor referrod
to as the hours of curfow"?

Tho Issuc Involved

On March 21, 1942, the Prosidont approved Public Act 503 ontitlod "An
Aot to provide a ponalty for violation of restrictions or ordors with reospect

to persons ontoring, romaining in, leaving, or committing any act in military

' This Act providos as follows:

arcas or zoncss'
"BE IT ENACTED BY THE SENATE AND HOUSE OF
REPRESENTATIVES OF THE UNITED STATES OF AMERICA
IN CONGRESS ASSEMBLED, That whoover shall onter,
rcmain in, loave, or commit any act in any mili-
tary aroa or military zone prescribed, under the

Govte Exhibit No, 5.

2 The Proclamation further declares that any person violating the os-
tablished rogulations will be subject to immediate oxclusion from tho Military
Aroas and Zonos spocifiod in Public Proclamotion Noe. 1 and to the criminal
ponaltics provided by Publie Law No. 503, 77th Congrcss, approved March 21,
1942, ontitled "An Act to provide a ponalty for violation of restrictions

or ordors with rcspcet to porsons cntoring, romaining in, loaving, or commit-
ting any act in military arcas or ZONncse"

3




authority of an Executive order of the President,
by the Secretary of War, or by any military com=-
mander designated by the Secretary of Viar, contrary
to the restrictions applicable to any such area or
zone or contrary to the order of the Secretary of
“ar or any such military commander, shall, if it
appears that he knew or should have known of the
existence and extent of the restrictions or order
and that his act was in violation thereof, be
guilty of a misdemeanor and upon conviction shall
be liable to a fine of not to exceed $5,000 or to
imprisonment for not more than one year, or both,
for each offensa,"

The proof establishes that the defendant, on the date specified in
the indictment, was not within his place of residence in accordance with the
regulation prescribed in Public Proclamation No, 3, referred to above; and
further establishes that at the time he committed the above act, he knew of
the aforesaid regulation, knew that it was applicable to him, but acted de-
liberately and wilfully, contrary thereto and in violation thereof.,

The defendant's contention is that the aforesaid Proclamation No. 3 is
violative of the Fifth Amendment to the Constitution in that it is appli=-
cable only to American citizens of Japanese ancestry and to no other American
citizens or persons whose ancestors are alien encmios.

Scope of Argument

In this memorandum it is proposed to cstablish:

(1) That the rcgulation hore under consideration is a nccessary
and vital part of a completec war program;

(2) That when a particular object is within the power of the
legislative body any classification mey be imposed which bears a rcasonablec
rolationship to that object;

(3) That whatever guarantec of oqual protection is afforded by
the Fifth Amendment must be interpretecd and defined in tho light of the

exercise of the war power;

(4) That in addition to tho fact that tho regulation is not

invalid as discriminatory it is in cffect a part of a program of qualificd
martial rule in which nccoessity establishes the scope of permissible regu-

lation.




- Argument

The Regulasion here Challeyged is a Necessary Part of a Complete
and Competni.t Yar Program.”

Under the zircumstances presently existing on the Pacific Coast,
the regulation which is challenged herein >s urgontliy and vitally
necessarye. These circumstancss are matters and <hisis of which the
Court may toke judicial notice., A complete enumeration and discussion
of such circumstances is not necessary, because a brief mention of but

a. few of them will adequately demonstrate the necessity of the challenged

regulation,

Situated within the Western Defense Command are numerous defense

instellations, including Army camps; posts, forts, arsenals, and
training centers, as woll as vital naval installations peculiar to
the strategic dofonse of the Western portion of the United Statese
In addition to these military and naval installations there oxist
within this aroa vast quantitics of national dofenso and war matorials
and largoe production centors and plants where war materials arc in
the procoss of construction, Further, tho cntire arca is traversod
by highways and thoroughfarcs which must at all timos be utilized for
transportation of troops and cssontial supplios and defonso materialse
The prosonce of largo numbors of persons of Japancsc ancestry
within this critical arca would constitute a sorious throat to its
socurity and to thc sccurity of the nations The physical characteristics,
institutions, customs, and traditions of the Japancsc pcoplc have im=-
bucd in them a scnse of ancestral loyalty and prido of racce As a
rosult of thesc factors the persons of Japanosc ancostry living on

Amcrican soil have not roadily assimilated with porsons of other raccs

1 This soction is substantially similar to the corrosponding
soction (ppe 15-20) in tho momorandum hcrctoforc filed by tho
Governmont,




living in our country.1 In the light of such conditions, the fact of
citizonship, conforrod by birth, may boar littlo rclationship to the status
of an individual as a loyal mombor of our body politice

It is not matorial that porsons of Jopancse ancestry affocted by tho
rostriction and rogulation may have boon peacoful ead law-obiding in tho
past; rather, tho quostion is what typo of conduct can roasonably bo oxpocted

of thosc of Japancse cncestry now or in casc of an attempted invasion by tho

i 2
Imperial Japoncsc forcos of our coastal arcass” Lot us take the casc of a

whito man born in Japan of American paronts. Admit that he has resided in
Japan all of his lifc and has nover so much as visitod Amorica but has, like
many of tho Japancse in tho United States, attonded schools taught by citizons
of the Unitod Statcs. Amcrica and Japan aro at wars Is it unroasonablec to
assume that this man, although born in Japan, will bc filled with a sonsc of
racial or national pridc upon victorics of tho American forces? Is it une
roasonablc to supposc that he will scerotly or cven openly rcjoice in a
Japancsc doefeat? Is it unrcasonable to suppose that this man would assist
tho Amcrican forces in any invasion coffort which thoy might launch? Tho
answor is obviouses Tho fact is that it is ontirecly rcasonable to prosume
that such o man would, as circumstancos pormit, support that side which
roproscnted the pcople of his own raco, the people of his own crocd and ro=-
ligione. It is just as roasonable, wo submit, to anticipato that porsons of
Japancsc ancostry will likowisc sympathizo to a greator or less degree with

1 The Court may take judicial knowlodge of racial customs and

traditions and tho fact that porsons of a particular race do not rcadily
assimilatc with porsons of other racese Chum Kock Quon ve. Proctor,

(CoCohe 9, 1937) 92 Fo (2d) 326; Farrington v. Tokushigc, (C.C.As 9, 1926),
11 F. (2d) 710. Othor cascs involving the concopt of judicial notice which
arc applicablc to the casc at bar are: United Statos ve McFarland, 15 F. (24.
823, (legislative history); United Statcs v, Hamborg American Coe, 239 UlSe
466, (transportation conditions); Ohio Bell Tolcphone Co. Ve Public Utilitics
Commission, 301 U.S. 292, (cconomic conditions); Atchison, Topcka, and Santa
TG R.Re COe Ve Unitod States, 284 U.S. 248, (cconomic conditions); Louis-
JI11C Bridge Cos v. Unitod Statos, 242 UlS. 409, (transportation conditions);
Moad ve Unitod Statos, 257 Fode. 639, (oxistonce of war); United Statos ve
eNomara, 91 F. (2d) 986, (cconomic conditions); United Statos v. Wainer,

29 F. (2d) 789, (social conditions). Scc also Silvorman v, United States,

59 F. (2d) 6363 Norris v. Unitod Statcs, 49 F. (2d) 8563 Bourkc v. Unitcd
Statos, 44 F, (2d) 371.

v

Logislation or rcgulations may be dircctod at anticipated danger or
eyvils Sog infra; psdl.




any effort of the Japanese war machine.

Likewise now consider the matter from another aspect. It is axiomatic
that the safety of American citizens, whatever their race, must be preserved
at all times, and that there must be no waste of effort or diversion of
attention from the problem at hand. Suppose that the area encompassed by

Lieutenant General Deliitt's orders shculd be suddenly subjected to an air-

borne invasion. Is it unreasonablec to assume that the military and citizenry,

for its very life, might attack and attempt to kill all persons of

ancestry in such a confused arca of operations? Or that an enraged

citizenry, after witnessing its members killed and property destroyed, might,
while in the throes of the horror, attempt to wreak its vengeance on any
mcmbers of the Japanese race encountered? Such a situation is too dreadful
to contemplate, ye
countries. Such a possibility, in itse 1S s ample grounds for
the distinction here drawn.

The above factual reasoning is not without foundation in law. In the

15
casc of In re Ventura, No. 4988 (D.C. i/.D.wWash.N.D. April 15, 1942) a citizen

of Japanese ancestry filed a petition for a writ of habeas corpus alleging

4

that the curfew orders, here under attack, smounted to an unlawful depriva-

tion of liberty. The Court denied the petition and stated in part as follows:

"The petitioners allege that the wife 'has no dual citi-
zenship,' that she is in no 'manner a citizen or subject
of the Empirc of Japan.' But how many in this court
room doubt that in Tokyo they consider all of Japanese
ancestry thoush born in the United States to be citizens
or subjects of the Japanese Imperial Government? How many
here believe that if our enemies should manage to send a
suicide squadron of parachutists to Puget Sound that the
Enemy High Commany would not hope for assistance from
many such American-born Japanese?

¥ e
"The law enacted by Congress and the President's orders
and commands indicate that those who are charged with
the defense of this area, of our Constitution and our
institutions, deem Puget Sound to be a critical military
area definitely ecssential to national defense.

"I do not belicve the Constitution of the United States
is so unfitted for survival that it unyieldingly prevents
the President and the Military, pursuant to law enacted
by the Congress, to restrict the movements of civilians
such as petitioner, regardless of how actually loyal they
perhaps may be, in critical military areas desperately
essential for national defensc.

A certified copy of thc opinion is attached to this memorandum.

7




"Aside from any rights involved it socms to me that if
pobitioner is as loyal and devotod as her petition

avers sho wuuwld ®s glad to conform to the prccautions
which COnngSS, the Pr'dbidmﬂ‘h. the arncd f‘orccs’ deecn

so roquisite to prosorvo the Consvitevscm, Tavra, and
institutions for hor and all Amoricans, born herc or
noturalizod,"

Thoro has beon and therc can be no donial of the above conditions
and othor conditions which clearly demonstrato the nccessity of the
restriction which is challengod in the casc at bar. As a mattor of
fact, failurc to impose such a rostriction would have boon to tomporizo
with the sccurity of the nations. From a military standpoint thore was
no alternativo to the establishment of this rogulaticne Dolay in its
imposition would have been to place in tho hands of the cnemy a potent
weapon to bo used in the defeat of this nation's wer aims, which in-
clude the prescrvation of the torritorial and political integrity of

the United Statose

2. TWhere,as in the Case at Bar, a Classification is Based on Reason and
Necessity, it Will Not be Held Unconstitutional.

From the circumstances outlined above, and from other circumstances
of which the Court may take judicial notice, it is clear that the restric-

tion-here challenged is well founded on reason and necessitye. In fact, no

one to our knowledge, including the defendant! or his counsel, has even

attempted to challenge the reasonableness or necessity of the regulation from
a factual point of view. The only question that arises, therefore, is
whether thé reasonableness and necessity for the regulation bears any re=-
lationship to its constitutionality.

A thorough analysis of the authorities would clearly indicate that the

answer to the above question is in the affirmative; that is, that the con-

stitutionality of regulations of this sort are to be tested by.their

1 In fact, the record indicates that the defendant himself declared that

the only way to guarantee the security of life and property on the Pacific
Coast was to intern all persons of Japanese ancestry, citizemns as well as

aliens. The defendant sought to minimize the importance of this statement
by saying that it was a "hypothetical question." That the question of pre-
serving our national security is "hypothotical" is surely a novel position.




reasonablencss. To put it anothor way: If a particular end is within the
power of Congress, then the question of whether or not the lagislaturc has
made an unconstitutional classification or discrimination is to be dotor-
mincd by whother or not the mcans omployed bears a rcasonable and necessary
rclationship to the logitimate ende Tho authoritics discussed hercinaftor
conclusivoly ostablish this proposition,

The Fifth Amendmont contains no express "oqual protcection" clausc.
Whethor or not a guarantcc of cqual protcction is implicd in the Fifth
Amondment end whothor, if so impliecd, it is as broad as tho oxpross guarantco
in the Fourtoonth Amondment, is a subjcet which will bo discussed heroin-
aftors For tho prosent wo will assumo that tho Fifth Amondment contains a
guarantoc of cqual protcction which is as broad as that guarantocd by the
Fourtoenth Amondment, and wo will domonstrate that ovon under the Fourtoonth
Amondmont a classification such as tho one which is herc challengod would be
poermittod.

Under tho Fourtconth Amondmont & roasonable classification docs not

violate the guarantoc of cqual protection. In Tignor ve Toxas, 310 U,S. 141,

the Court hold that an cxemption rolating to producers of agricultural com-
moditics in the Toxas Antitrust laws did not violate thc cqual protcction
clausc, saying at pago 147,

"s o « Tho Constitution doos not rcquirc things

which arc difforont in fact or opinion to be
troated in law as though thoy werc the samoe o »

"

Undor the Fourtconth Amondment the guarantoc of cqual protcction
cxtends not only to porsons of differont racos but also to persons of
differont sox, to porsons cngaged in difforont lines of ondoavor, to porsons

living in differont scctions of a particular city or state, to persons of

difforcnt agos, and so on.

Yet the courts have rcpoatedly held that whore thero is a reason for

it, lcgislation or reogulationsmay be dirccted at persons of a particular
sox, at persons who arc ongagod in a particular occupation, at porsons
living in o particular arca, at persons within certain ago groups, and so on.

Upholding such logislation, tho courts have taken pains to point out that




where the object of the legislation is within the legislative power, then
any classification rcasonably rclated to tho cxorcisc of that powor is

constitutionals The case of TWest Coast Hotel Co. ve Parrish, 300 U.S. 379,

is illustrative of the above principlece In that caso the Suprome Court
uphcld a Washington State Statute which provided for tho establishment of
minimum wagos for womcne The contention was made that the act was unconsti-
tutional bocausc it affocted only cmployors of women; but the court held
that this classification was roasonably and nccessarily rolated to the
welfarc of the state and that, thoreforc, it was constitutionale The Court
said, at page 391,

"It [the Constitution]speaks of liberty end prohibits tho

deprivation of liberty without duo process of lawe In

prohibiting that deprivation tho Constitution docs not

recognize an absoluto and uncontrolled liberty. Liborty

in cach of its phascs has its history and connotation.

But tho liborty safcguarded is liborty in a social or=-

genization which rcquirces the protcction of law against

the cvils which monaco the hoalth, safety, morals, and

wolfare of the pcoplece Liborty undor tho Constitution

is thus necossarily subjoct to the rostraints of due

process, and rcgulation which is rcasonablc in ro=-

lation to its subjeect and is adopted in the intorests

of tho community is duc proccsss"

So far as wo can dotorminc from tho authoritics cited in opposing
counscl's bricf and from indepondont rescarch, no differont rule oxists
with rcspect to determining the constitutionality of classifications be-
twoen races than oxists with respoct to determining tho constitutionality

of classifications involving other relationshipse Certainly ncither the

case of Buchanan v, Warloy, 245 U.S. 60, or tho caso of Yick Wo ve Hopkins,

118 U.S. 356, is any authority for holding that a differont test should be
applicd to cascs involving racial discrimination, since in both of theso

the Supromo Court was carcful to point out that no reason in fact existed

A : 1
for the classification.

1
In Yick Wo v, Hopkins, at page 374, the Court said:

"No rcason for it [the classification] is shown, and the conclusion
cannot bo resisted that no reason for it oxists eoxcopt hostility to the
roacc and nationality to which the potitioncrs belong, and which in the eye
of the law is not justificd."

In the Buchanan v, Warlcy case, supra, thc court took pains to point
out that the classification was basod on raco alonc,

10




Situations in which classifications as botwoon races would bo proper
arc recasonably and rcadily conceivable. Lot us supposc tho oxistonco of
physical characteristics in, for cxamplo, tho negroes, which rondecred thom
particularly adept carricrs of a cortain mortal discasc, and supposc thore
were to be an imponding cpidomic of such o discaso within a cortain arca
inhobitod by numerous ncgroess In ordor to avert or subduc an opidemic it
would possibly be impractical to oxpond the time and offorts of trainod
personnol which would be noeded to coxamine cach residont of the arca to
determine whothor a particular individual was endangering tho hecalth and
welfare of tho rest of tho populations. Would it bo contondod that in such

& situation a recasomable rogulation, say in the naturc of a quarantino,

dircected at oll members of tho nogro race in the aroa would bo invalid?l

It scoms quite apparent that if a logislative body having jurisdiction over
roasonably bolicved that the negrocs wore the most prcvalent car-
the discasc, a regulation would not be declarced invalid merely
&s an oxpcdiont and practical mcans of classifying thosc from whom

dangor or evil might reasonably bo cxpceted, the logislature dosignated

those subjeet to its rostrictions as "membors of the negro race within the
aroa."
In the abovo illustration, the discrimination against membors of the

negro rocc within the arca is not based upon raco or color in the abstract,

but rather upon the fact that certain physical charactoristics or habits
rondor thom, as a class, apt communicators of tho discases The same is truc
with regard to the regulation here challengeds The class affccted by the
regulation is designated as the membors of a particular racc in a particular
arcas Howover, the regulations arc not dirccted at those affccted bocause
of their racc or color in tho abstract, but rather bocause it appears that
thoy aro tho persons toward whom, as a matter of military nccessity, the
rogulation must be dirccted and bocauso conditions and circumstances render
their unrostrictod prosonce in the arca a threat to tho welfarc of the

cntire populace of the aroa, including themsclvoss

E Sce Jacobson ve Massachusetts, 197 U,S, 11, ppe 26 and following,

11




In determining the constitutionality of such a regulation, we must
scek to determine the reason or necessity for its adoption, rather than
base a test simply upon the grammatical formula which may have been adopted
to describe or designate the classification.

The reasoning here urged finds ample support in the authorities. A
pertinent illustration is contained in the case of Plessy v. Ferguson,

1
163 U.S. 537, wherein the Court upheld a state statute providing for

separate railway accommodations for negroes and whites. At page 550, the

Court said:

"In determining the question of reasonableness,
it ((the legislature)) is at liberty to act with
reference to the established usages, customs
and traditions of the people, and with a view
to the promotion of their comfort, and the pre-
servation of public peace and good order."

The classification in the case at bar is not unlike classifications
which are implicit in legislation directed solely and exclusively at
aliens. The situations are not distinguishable simply because of the fact
that in the latter cases legislation is directed at aliens, because our

Supreme Court has repeatedly held that aliens are entitled to guarantees

and privileges of the Constitution. For example, in Truax v. Raich, 239

U.S. 33, at page 39, the Court said:
", . . the complainant, a native of Austria, has
been admitted to the United States under Federal
law. He was thus admitted with the privilege of
entering and abiding in the United States, and hence
of entering and abiding in any state in the Union
. + » Being lawfully an inhabitant of Arizona, the
complainant is entitled under the Fourteenth Amend-
ment to the equal protection of its laws. The de-
scription - 'any person within its jurisdiction' -
as it has frequently been held, includes aliens."

Nevertheless, the Supreme Court has repeatedly upheld legislation which

is directed solely at an alien group. The reasoning upon which these
opinions are based is similar to that which we are here urging, that is,
that the associations, experiences, and interests of a particular racial
group may, under circumstances such as here involved, furnish an adequate

basis for a legislative classification.
i See also Bryant v. Zimmerman, 278 U.S. 63; Miller v. Wilson, 236 U.S.
373; United States v. Carolene Products Co., 304 U.S. 144; Lindsley v.
Natural Carbonic Gas Co., 220 U.S. 61; State of Missouri ex rel Gaines V.
Canada, 305 U.S. 337.
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In Clarke v. Deckebach, 274 U.S. 392 (1927), the Court upheld an ordinance

of the City of Cincinnati which prohibited the issuance to aliens of licenses

to operate pool and billiard rooms. In part, the Court said: (p. 396)

"The objections to the constitutionality of the
ordinance are not persuasive. Although the Fourteenth
Amendment has boen held to prohibit plainly irrational
discrimination against aliens (casos cited), it does not
follow that alien race and allegiance may not bear in
some instances such a rolation to a legitimate objoot
of legislation as to bo made the basis of a permitted
classification (cases cited)e

"The admitted allegations of tho answor set up
tho harmful and vicious tendencics of public billiard
and pool rooms, of which this court took judieial no-
tice in Murphy ve California, 225 U.Se 623+ The rogu-
lation or ovon prohibition of the businoss is not
forbiddon. Tho presont rcgulation pro=supposos that
alions in Cincinnati arc not as woll qualified as
citizons to ongago in this business. It is not necos-
sary that we bo sotisficd that this promisc is well
foundod in cxporicncc. Vo cannot say that tho City
Council gavo unrcasonablo woight to the view admitted
by the ploadings that the associations, expericnccs. and
intorostd of mombors of tho class disqualified tho class
os o wholc from conducting o businoss of dangoerous ton=-
doncicse

"It is onough for prcsont purposcs that tho ordi-

nanaco, in tho light of facts admitted or gonorally

assumcd, doos not procludo the possibility of a rotiolAal

basis for tho logislative judgmont and that we have no

such knowlodge of local conditions as would onable us to

say that it is cloarly wronge™!

Tho above illustrations cloarly show that whorc therc is a definito
basis for discrimination botwocn raccs, logislation dirccted toward & known
or anticipated cvil will not bo held invalid meroly bocausc the logislature

has for oxpediont and practical roasons designated tho class affoctod by

deseribing it as tho membors of a particular racoe

Soc Also: Murphy ve. Celifornia, 225 U.Se 6233
Torrace Ve Thompson, 266 UsSe 197;

Wobb v. O'Brion, 263 UsSe 3133

Portorfiold v. Webb, 263 U.Se 225;

Frick v. Wobb, 268 UeSe 326
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3, The Guarantee of Equal Protection Which is Implied in the Fifth Amendment
is not as Confining as the Guarantee of Equal Protection Which is Expressly
Contained in the Fourteenth Amendment.

The Fourteenth Amendment applies only to action by the states.l There=-

fore, in support of his claim that equal protection is here denied, tho de=-

fondant must resort to the Fifth Amendment. The Fifth Amendment, however,

3 = ” &
"unlike the Fourteonth Amendment has no equal protection clauses”

The Supreme Court has, in sovoral cascs, expressed the view that no
guarantee of equal protection is afforded by tho Fifth Amondmont. For ex-

ample, in Sunshine Coal Co. v. Adkins, 310 U.S. 381, tho Supreme Court held

s, —— e o e

that a statute could be dirccted oxclusively at coal companies which did not
become members of a Code provided for by tho acts In this connection the

Supreme Court said, (p. 401):

", . « Rather appollant's objcction is founded on its
claim of discrimination. But tho Fifth Amendmont,
unlike tho Fourtconth, has no equal protcction clausc.
Stoward Machine Co. v. Davis, 301 U,S. 548, 584, and
c6s08 oiteds And thore is 'mo rcquiromont of uniform-
ity in conncction with the commorcc powors' Currin v.
Wallaco, supra, pe l4."

In Currin v. Wallace, 306 U.S. 1, tho Court held that it was proper for

the Sccrotary of Agriculturc to imposc rogulations upon coertain tobacco warc=
houscs, while at the same timec permitting other warchouses, ocngagod in the
samo typc of busincss and in compotition with the formor, to opcrate without
such rcgulation. In that casc, also, tho Court cxprossly donicd tho existone
of a guarantco of cqual protoction in conncction with Fodoral logislations

In Unitcd Statcs v. Sugar, 243 Fod, 423, aff'd in 252 Fed. 79, it was

hcld that tho Conscription Act of 1917 was not discriminatory although it
cxempted from military sorvicc cortain classcs of porsonss Considoring tho
question of cqual protcotion tho Court said, (page 429)

"It will be notod that tho language quoted applics

only to action by thc statcs, and imposcs no inhibitions a-
gainst the action of tho Fodoral Governmenta"

Stoward Machine ES' Ve Pavis, 301 UsSe 548e

Sunshinc Coal Coe Ve Adkins, 310 U.S. 381, 400,
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Sce also Liberty Papor Board Co. ve United States,
37 F. Supp, 751; Watson ve St, Louis l. M. & S. Ry. Cos,
169 Fod. 942; Truax ve Corrigan, 257 U.S. 312; Unitod
Statos v. Carcleonc Products Cos, 304 U.S. 144,

Cortainly it is clcar that the inhibitions rospecting cqual protcction
arc lcss confining upon the Federal Government than upon the states. In

Steward Machine Coes Ve Dazii, 301 U.S. 548, tho Court upheld Titlo IX of

Social Sccurity Act as against the contention that it was discriminatory
bocauso it did not apply to cortain omployers. The Court said: (pe. 584)

"The Fifth Amendment unlike the Fourtconth has no
oqual protection clauscs. LaBallo Iron Works v. United
States, supra [256 U.S, 377]; Brushaber v, Union Pacific
Re Co., supra, pe 24 [240 U.,S. 1]. But cvon tho statos,
though subject to such a clausc, arc not confincd to =
formula of rigid uniformity in framing mcasurcs of tax-
ations Swiss 0il Corpe ve Shanks, 273 U.S. 407, 413, o &
If this latitude of judgmont is lawful for tho statos,
it is lawful, a fortiori, in logislation by tho Congross,
which is subjoct to rcstraints loss narrow and confining.




4, The Rights and Privileges Guaranteed by the Fifth Amendment
must be Defined in the Light of the Ixercise of the jJiar Powers.

Imergency cannot create power. With this proposition there is no
dispute. But an emergency can call into play a power or authority already
existing but previously unexercised or’seldom exercised;l and the use of
such a power, duly suthorized and greanted by the Corstitution, must not be
defeated or impaired by resort to popular conceptions which ignore its very

existence. The war powers of Congress and the President are to be construed

2
broadly. The power to wage war is the power to wage war successfully, and
u - & y ’

this power includes the right and authority to enact whatever legislation is
necessary to prosecute the war with vigor sd bring it to a successful ter-
mination.3 Cases in which the courts have challenged the decision of Congress
that particular legislation is necessary in aid of the war effort are indeed
rare, So long es the legislation can be seen to afford assistance to the
war effort, and so long as it establishes an ascertainable standard of guilt,
it will spparently be upheld.

Meny restrictions of individual rights and privileges in time of war
have been upheld which would doubtless be declared invalid in the absence
of a situation requiring the exercise of the war power. It appears that in
time of war the rights and privileges of individuals are considered to be

hosc rights and privileges which are consistent with the necessary steps

! Wilson v. New, 243 U.S. 332; 348; Home Bldg. & L. Assn. v. Blaisdell,
290 U.S. 398, L25=L26.

2 Hamilton v. Kentucky Distilleries Co., 251 U.S. 1L6.

3 McCormick v. Humphrey, 27 Ind. 144, 154; Hughes, War Powers Under The
Constitution, L2 Am. Bar Assn. Reports, 232, 238-2L0:

"The power to wage war is the power to wage war successfully. .

. « The power of the Nationel Government to carry on war is ex=-
plicit and supreme, and the authority thus resides in Congress

to make all laws which are needed for that purpose; that is, to
Congress in the event of war is confided the power to enact
whatever legislation is necessary to prosecute the war with

vigor and success, and this power is to be exercised without im-
pairment of the authority committed to the fresident as Commander-
in-Chief to direcct military opcrations.”




which have beon and must bec taken by Congress or the Presidont in furtherance

of the effort to defend the nation. Concorning the application of the Fifth

A

and Sixth Amcndments in time of war, Chiof Justico Hughos had this to say:

"e o « Clearly thesc amendments, normally and

porfcetly adaptod to conditions of pcaco, do not
have the samo complete and universal application
in timo of war."!

Vhen it is nocessary in ordor to win a war to rcstriect frecdom of con-
tract, that will be pormittod.2 When it is nccessary in order to win a war to
3

restrict freccdom of spoech, that will bec permittod.  Vhen it is necessary in

ordor to win a war to infringc upon our ordinary conccption of duc procoss
; Y s

that will be pormittod.4

The Supreme Court applicd this principle in the loading casc of Schonck

ve Unitod States, 249 U.S. 47, In that casc, tho defondant had been charged

with distributing circulars which tonded to obstruct cnlistment. Thoe defendant
contcnded that his acts were protoctod by the guarantce of froodom of spocch
and that thc Expionage Act, doclaring such acts to bo illcgal, was thoreby un-
constitutional. Rcjocting this contontion, Justice Holmes spoko as follows

(pe 52):

"e ¢« o Wo admit that in many placos and in ordi-

nary times tho doefondants in saying all that was

A Hughos, War Powors Undor the Constitution, 42 Am, Bar Assn. Roports,
233, 243,

2 Northern Pacific Railway Co. ve North Dakota, 250 U.S. 1353 licorc &
Ticrnoy ve. Rockford Bnitting Co. 250 Fed. 278, Aff'd 265 Fode 1773 cs de

263 UeSe 498; Highland v. Russoll Car Coe, 279 U.S. 253; LaJdoio v, Millikin,
242 Mass. 508, 136 N. E, 419,

Schafer ve United States, 251 U.Se 466; Abrams ve. Unitod States, 250
UeSe 616; Schonck ve Unitod Statcs, 249 U.S. 47,

4 Southwostern Tele & Tols Coe ve City of Houston, 256 Fecd., 6903 Stochr
ve Wallace, 255 U.S. 2393 In ro Millor, 281 Fcd., 7643 Homilton v, Pillin,
21 Wall, 73.
Othor cases which illustrato tho monner in which the oxeorcisc of the war
power demands a re=interprctation of the scope of constitutional guarantees
arc: Miller v. United States, 11 Wall, 2683 Hamilton v. Kontucky Distillories
Cos, 251 U,S. 146; Ruppert v. Caffoy, 251 U.S, 264; Ashwandor v. [cnncssoe
Valley Authority, 297 U.S. 2883 McKkinley v. United Statoes, 249 U.S. 397.




seid in the circular would have beon within their
constitutional rights. But the character of overy
act dopends upon the circumstancos in which it is
doncs Aikons v. Wisconsin, 195 U.S. 194, 205, 206.
« + « » %hon a nation is at wor many thlnvs that
might bo said in timc of poacc oro such & hindrance
to 1ts offort that thoir uttorance will not be cn-
durcd so long as mon fight and that no. Court could
rogard thom os UIOuO”ﬁTTrify——w- NS

rights o o« Litalice buppliod;

The principle likowisc has boen applied in cascs involving tho right of
Congress and the President to rogulatc and supervisc the distribution of com-

moditics during timc of war. In Highland v. Russcll Car Co., 279 U.S, 253,

the Supreme Court had for consideration an ordor of the President, under the
Lover Act, fixing o mazimum price for the sale of coal, Tho Court held that
tho order was valid bocauso (p. 261) "liborty [to contract] is not absolute
or univorsal, and. . . Congross may rogulatc tho making and porformance of. .
contracts whenovor roasonably nccossary to effoct any of the groat purposcs

n

for which the National Governmont was croatod o o o .

In LaJoic v, #fillikon, 242 Mass. 508, 136 N.E, 419, 423-424, the Suprome

Court of Massachusctts also upheld price fixing orders of the Preosident issued
under the Lover Act, spoaking as follows (p. 424):

"A stato of war, howover, may affoct with a public
intercst articles, which under normal conditions
are froe to commerco in its usual channols, and
thus rondor subjoct to governmental regulation
that which otherwise would be unobstructed and un-
hindorod by the lawe o « "

I1lustrations of the samo principle as applicd to cqual protoction as

guarantood by the Fifth Amondment are to be found in the casos involving

e i
conscription actss” All such acts arc in thomsclvos discriminatory and in

addition permit a rather broad degrec of classification and discrimination
in their interprotations. For coxamplo, all of our conscription laws havo

boon diroctod solely and oxclusivoly at malcs rather than at woth malos and

1 Selcctive Draft Law Casos, 245 U,S, 3663 United Statos ve Williams,
02 U.S, 4635 Shimola v, Local Board, 40 F, Supp. 808; (D.C. NeD. Ohio, 1941).

Sce also Jacobson v, Massachusetts, 197 U.S. 11,
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1 : i :
Pemales, although the guarantes of equal protection, of course, cpplics

to the relationship between males ond females.,
The rdministration of the conscription cct generally involves further
discrimination. Only particular members of the male group arc declared

~

to be subject to the provisions of the acts: ~ Malc

1
¥

/ho arc outside parti-
cular age limits, end meles who arc engaged in specific occupations, are
cxempt from the provisions of the acts, Thesc diserininntions hove rcpeatedly
been urged as grounds for striking down conscription ccts, it being con-
tended thot equal protcction is thereby infringed. This contention, however,
has repeatedly been rcjected. The courts have refused to deny the consti-
tutionality of the scets in this respect becousc the classifications are so
obviously reasonuble and neccssary. As wes stoted by the court in ?himoli

v, Loctl Board, supre, at poge 810:

"The civil rights which petitioner contends for are
more violcntly assciled from without than from withine
The very neme of the rights which petitioner champions
implies o limitetion on their use: civil rights heve
always been subject to militory uxigency."B
The above suthorities clearly establish thet the guarantees of the
Fifth Amendment must be interpreted in the light of the exercise by Congress
or the President of the constitutioncl war powers. Wherc, as here, legis-
letion or regulations nre enccted which hove a recsonable relationship to
the war effort, they should not be held to be violative of the Fifth Amend-
ment, for to hold otherwise would be to hold thot the Constitution is
self-destructive,
Few people heve denied that restrictions ond regulations such as the
one here challenged bear a direct relotionship to the veur effort. No facts

hove been brought to our attention which would indicate that this restric-

tion is not acbsolutely essentisl to national safety end welfere. On the

1 Since in the operation of the modern army meny of the tasks performed
by soldiers might adequately be performed by women,
the discrimination is «ll the more cpparent.

2 United States v. Suger et cl, 243 Fed. L423; aff'd. 252 F. 79, c.d.
2L8 U.S. 978,

5 See nlso Jacobson v. Massachusetts, 197 U.S. 11.
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contrary, all the available facts point clearly to the conclusion that

the restriction was part and parcel of a well-planned and vitally neces=-

sary program in aid of the defense of our land,




Tests for Determining the Reasonableness of a Classification.

Legislation or Regulations may be
directed toward Anticipated Evil.

One cttack upon the reasonobleness of the challenged regulation has
been that the evil against which the regulation is directed does not, at
present, exist. The argument runs something like this: The Japanese people
residing within the Western Defense Command, and perticularly the defendant,
heve been peaceable, law-abiding citizens in the pust, and until they conduct
themselves so as to deter the succcssful prosccution of the war, regulations
moy not be imposed upon them., This argumcnt, however, disregards the fact

thet whet we arc concerned with here is the possible future conduct of

persons of Japanese ecncestry., In this connection it is wholly proper for

a legislature or odministrative body to anticipote harm or evil from a par-
ticuler group ond to direct preventative measures at such group. In Gitlow
v. New York, 268 U.S., 652, thc Court said et page 669:

"The State cannot reasonably be required to meocsurc the
denger from every such utterance in the nice belance of
n jeweler's scale., A single revolutionary spark may
kindle & fire that, smouldering for o time, may burst
into o sweceping and destructive conflagration. It can-
not be seid that the State is acting arbitrarily or un=-
reasonably when in the exercise of its judgment as to
the messures necesscry to protect the public pcace and
safety, it secks to extinguish the spark without weit-
ing until it has enkindled the flome or blazed into the
conflagration., It cannot reasonably be required to defer
the adoption of measures for its own peace and safety
until the revolutionary uttersnces lead to sctual dis-
turbences of the public peeace or imminent end immediate
denger of its own destruction; but it may, in the exer-
cise of its judgment, suppress the threatened denger in
its incipiency."

A like cnse is Murphy v. Celifornia, 225 U.S. 623, in which the Supreme

Court considered the validity of & city ordinance prohibiting the operaction

of billierd halls except in connection with hotels. The defendent contended

thet his billiard hall wes operated in a lawful manner and that it had no
tondency to promote delinquency or any other form of evil. The Court re-
jected his argument, saying ot poge 629:

"Playing at billiards is a lawful cmusement; and keeping

o billiard hall is not, . « & nuisecnce per se. But it

may become such; and the regulation or prohibition need not
be postponed until the e¢vil hts become flagrantus!(1talics Supplied.)
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Legislation or Reguleations Directed Toward

a Class or Group are not to be Tested by
their Application to a Particular Individual
within the Class or Group.

A legisleture or administrative body cannot be required to define the
class from which evil is to be feared with mathematicul nicety. Thus, it
has been repestedly held that in determining the recsonablencss of a classi-
fication its application to the class or group as o whole must be considered,
rother than its application to a particular individual within the class or

group., By way of illustration refercnce might well be made to the case of

Pursty Lxtract Co. v. Lynch, 226 U.S. 192, In that ccse it wcs orgued to
J 0 > ©

the court that a Mississippi prohibition statute was unconstitutional be=
ceuse included within the prohibitcd beverages wes one which wes non=-

intoxicating . ::The: argument. was that the statute was unreasonable when

\

appliod. to such beverage.) The Court said, al pages201-204:
"That the State in
mey prohibit the intoxicating liquors is
undoubted., It is al e c¢stoblished that, when o
State exerting its recognized outhority undertakes to
suppress what it 'is free to regord as o public ovil,
it may adopt such mecsures hoaving rcesonable relation
to thet end as it may deem necesscory in order to maoke
its action effective, It docs not follow that becouse
o trunsaction separctely considered is innocuous it
mey not be included in a prohibition the scope of which
1s regarded os essenticl in the legislative judgment to
cccomplish ¢ purpose within the admitted power of the
Government., Vith the wisdom of the excrcise of thet
Judgment the court hos no concern; end unless it clearly
aeppecrs that the encctment has no substanticl relation to
o proper purpose, it cannot be said that the limit of
legislative power has been trenscended. To hold other-
wisc would be to substitute judicial opinion of expediency
for the will of the lcgislaturc, e notion foreign to our
constitutional system...A contrary conclusion logically
pressed would save the nominel power while preventing its
effective cxercise., The statutc establishes its own
category, The questicn in this court is whether the
legislature hod power to establish it., The existence of
this power, as the authcorities we hove cited abundantly
demonstrate, is not to be denied simply because some in-
nocent articlos or tronsactions may be found within tho
proscribed cless. The inquiry must be whether, consider-
ing the end in view, the statute passes the bounds of
reason and cssumes the character of a merely arbitrary
fiat." ( Italics Supplicd)

cise of its police power
£

The seme question was cansidercd in Clarke v. Deckebach, 274 U.S. 392,

That case involved the validity of a city ordinance which prohibited the

issucnco to aliens of liccnses to conduct pool and billiard rooms. It was
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argued that the ordincnce was unrecsonable because the particular alien
involved in the casc was of o high standing in the community and of upright
charascter, Rejecting this argument the Court soid at page 397:

"It was competent for the city to mcke such e

choice, not shown tu be irrational, by excluding

from the conduct of = dubious business an entirc

¢lass rather than its objecctionable members

selected by more empericol methods."

The following cases are to the seme offcet: Lindsley v. Natural Car-

bonic Ges Co., 220 U.S. 61; State v, Kozer, 116 Ore. 581, 2L2 Pac. 621;

Fox v. Standard Oil Co., 294 U.S. 87; Ruppert v. Caffecy, 251 U.S. 26L;

Continental Baking Company v. Woodring; 55 F. (2d) 347; Davidowitz v.

}ﬁncs, 30 F. Supp. A70;Powe11 v. Pennsylvanie, 127 U.S. 678; Atlantic and

Pocific Tea Co. V. Grosjeen, 301 U.S. L412; Murphy v. California, 225 U.,S.

62%; Hebe Co. v. Shaw, 248 U.S. 297; Silz v. Hesterberg, 211 U.S. 31;

DeSoto Motor Co. v. Stewart, 62 F. (24) 91l; Mobile, J. & KieCi ReRs Vo

Turnipseed, 219 U.S. 35.

(¢) Legislation or Regulations do not
Violate the Guarenteec of Iqual Pro-
tection because they Fail to imbrace
Uvery Possible¢ Source of Horm,

One of the primury contentions of the defendant in this case is that
the challenged rcgulotion is discriminetory because it does not extend to
citizens of Gorman and Italion ancestry. This contention is completely
without merit. Proctical coasiderntions require thet the most imminent
source of evil be disposed of first, leaving remaining classifications to
be imposed when the necessity therefor becomes greater and when mechanical
end practical problems involved permit such steps to be taken., In Executive
Order No. 90656, the Commending General of the lWestern Defense Commend was
ordered to prescribe the conduct to be observed by "any or all persons"

1
within military areas. The practical problems incident to the evacuation

of persons of Japanese ancestry have clearly demonstrated that a program

of wider scope could not have been effectively carried out. TFurthermore,
it is apparent that the necessity for regulations directed &t persons of

Italian and German ancestry is not as great as in the case of persons of
il If an evacuation program were necessary in this area, it would no doubt
have to be carried out progressively. The classifications incident to such a
program would not be based upon any grounds more reasonable than the classifi-
cation challenged in the instant case.
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Jepunese ancestry. Any invasion of the Pacific Coast would in all prob-
ability be conducted by the forces of the Japanese military machine rather
than by German or Italian forces; and consequently the dengers of sub-
versive activities on the part of persons of Italian and German ancestry
are not as great as from persons of Japanesec ancestry. Likewise, it appears
that citizens of Italian and German ancestry tend to become more nearly a
part of the American way of life than do citizens of Japanese ancestry.
Still further, in case of an invasion by Jepenese forces, the danger to
citizens of Italien and German ancestry would not be nearly as great as
danger to persons of Japunese ancestry.

The considerations mentioned zbove seem to furnish a clear and adequate
reason for failure to include persons of Italian and German encestry within
the challenged regulation. This, alone, under the authorities, is c suffi-
cient cnswer to the defendant's countention,

A contention similar to that made by the defendant in the instont case

was mode in the case of Miller v. lWilson, 236 U.S. 37%. That case involved

o Coliforniz statute which prohibited the employment of women in certain
businesses, including hotels. It was contended that the stctute denied
cqual protection because it omitted from its operation certain classes of

femanle laborers. In support of the contention that equal protection was

p
denied it was specifically argued that several classes of women employee
whose work was not distinguishoble from thet done by hotel employees (e.g.

stenographers, clerks, domestic servants, et ceters) were totally omitted. (p.
376)
But the Supreme Court rejected this argument and upheld the constitution-

clity of the statute, specking as follows, ot poge 38L:

ES o

"It (the legislcture) is free to recognize
degrees of herm, and it may confine: its re-
strictions to those classes of cases where

the need is deemed to be the clearcst."

Whitney v, California, 27L U.S. 352, is to the samoe effect. In that

case the Supreme Court upheld the constitutionality of & Celifornic stotute

which prohibited acts of force committed to accomplish & chonge in political

L

orgenization or industrisl owncrship. At pege 370 the Court scoid:




"A statute does not violate the equal protection
clause merely because it is not all-embracing. A
State may properly direct its legislation against
what it deems an existing evil without covering
the whole field of possible abuses. The statute
must be presumed to be aimed at en evil where ex-
perience shows it to be most felt, and to be deemed
by the legislature coextensive with the practical
need; and is not to be overthrown merely beceuse
other instances may be suggested to which also it
might have been applied; that being a matter for
the le gislature to determine unless the case is
very clear,"

The following cases are to the same effect: Mutual Loan Co. v. Martell,

222 U.S. 225; Foermers Bank v. Federal Reserve Bank, 262 U.S. 649; Silver

v. Silver, 280 U.S. 117; Ozan Lumber Co. v, Union County Bank, 207 U.S. 251;

Tax Commissioners v. Jackson, 283 U.S. 527.

(d) There is o Presumption that a
Loegislative or Administrative
Classification is Rcasonable.

In Borden's Farm Products Co. v. Beldwin, 293 U.S. 194, the Supreme

Court in considering certein provisions of the New York Milk Control Act

stated the rule as follows, (p. 209):

". . . Vihen the classification mede by the legis-
lature is called in question, if any state of facts
reasonably can be conceived thet would sustain it,
there is & presumption of the existence of that
state of facts, and one who asseils the classifi-
cation must carry the burden of showing by a resort
to common knowledge or other moatters which may be
judicially noticed, or to other legitimete proof,
that the motion is arbitrery « o o o "

In United States v. Carolene Products Co., 304 U.S. 1hL)l;, the defendant

urged that the Federal Filled Milk Act of 1923 was unconstitutional because

it denied squal protection of lew, In ruling upon this contention, the

Court. said (pp. 153-154):

". . . we recognize thot the constitutionality of =

statute, valid on its face, may be assailed by proof
of facts tending to show that the statute as applied
to a particular article is without support in reason
because the article, although within thc prohibited
cless, is so different from others of the class as to
be without the reason for the prohibition. . . . though
the effect of such proof depends on the relevent cir-
cumstences of each case, os for example the edminis-
trative difficulty of excluding the article from the
regulated class + . . . But by their very nature such
inquiries, where the legislative judgment is drawn in
question, must be restricted to the issue whether any
statc of facts either known or which could reasoncbly




be assumed affords support for it. Here the demurrer
challenges the validity of the statute on its face
ond it is evident from all the considerations pre-
sented to Congress, and thosc of which we may toke
judicicl notice, that the question is at lecast deo-
batable whether commerce in filled milk should be
left unregulated, or in some measurc restricted, or
wholly prohibited. As thet decision was for Congress,
neither the finding of a court arrived at by weighi-
ing tho evidence, nor the verdict of a jury czn be
substituted for it. . . " (Italios Supplicd) :

The following cases arc to the scme ¢ffect: Lindsley v. Natural Car-

bonic Gas Co.; 220 U.S. 613 Clorke v. Deckebach, 27 U.S. 392; Mayflower

Farms v. Ten Lyck, 297 U, S. 266; 0'Gormon v, Hartford Insurance Co., 282

Ui8. 2 5lsl BSsver vy Silver, 280 WS, Llf; Clnrk% v. Poul Gray, 306 U.S.

D8 3.

6. A Program of Partial or Qualified Martial Rule hag been Established
on the Pacific Coast, and the Order here Challenged is a Part of
such a Programn.

In the case at bar one of the important considerations is the fact that
charge in this case is a violation of a Congressional act-- a Congressional
which malkes it unlawful to disobey any of the orders promulgated by the

Commander of the Western Defense Command. The challenge is not to the Con-
gressional act, but rather to the order of the military commander.

In the foregoing discussion it has been assumed that the military
commander of the Western Defense Command, in promulgating orders under
Executive Order No. 9068, was governed by the same Constitutional guarantees
that are applicable in determining the validity of acts of Congress. lhile,
as we shall show, the Governuent assumed an unnecessary burden in this re-
gard, it did so because it felt so strongly that the particular regulation
involved constituted no infringement of whatever guarantee of equal protec-
tion is implicit in the due process clause of the Constitution.

o

It is further felt, however (althourh without rejecting the former
position), that the question of whether or not peace-time concentions of
- £ g

equal protection may have been infringed is of no moment in this casc. Jie

Imow of no rule of law which holds that a militaerv commander, during tine of
v D sy

war and in an area already under invasion by the enermy and constantly subject

to further invasion, cannot promulgate regulations which are necessary to
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the security of the nation and its citizens without regard to peace-time
Constitutional limitations. In short, under the circumstances wnich exist
odav in the Western Defense Command, necessity is the principle which
rust determine conduct; and the military commander is the one whose duty
it is to establish the rules of conduct in the light of the necessity.

In the material which follows, it is proposed to show that orders in
the nature of martial rule or qualified martial rule, may properly be issued
under the circumstances presently existing on the Pacific Coast, and that
the regulation challenged in the case at bar was such an order.

(a) Martial Law may Properly be Declared

under Circumstances Prescntly Existing
on the Pacific Coast.

"

In the classic case of Ex parte Milligan, 4 Wall. 2, the Supreme Court

had for consideration the question of whether or not a military commission
had jurisdiction to try and sentence Milligan. On March 3, 1863, during
the course of the war between the states, Congress had passcd an act author-

izing suspension, by the President, of the writ of habeas corpus. The act

provided, however, that where a grand jury in attendance within the district
in which a prisoner was held should terminate its scssion without proceeding
by indictment against the prisoner, then the writ might issue. Milligan

was arrested by order of the military commandant of the district of Indiana
and was tried and sentenced by a military commission convened at Indianapolis.

Subscquently, Millipan filed a petition for a writ of habeas corpus. The
AT g E

Circuit Court certified the question to the Supreme Court and the Supreme
Court held that the military commission was without jurisdiction and that
Milligan should, therofore, be discharged. The basis for the opinion by

the Supreme Court was that the conditions of the Congressional act had not
been fulfilled, that is, that a grand jury had becn convenced at Indianapolis
and had adjourned without filing any bill of indictment or presentment against
Milligan.

The case has become classic for its lengthy dictum concerning the law

of military govermment and martial rule. Five justices concurred in the

majority opinion. In addition to other expressions relating to civil
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liberty and martial law, the majority opinion contained the following

declaration concorning martial rule, (page 127):

"Martial law cannot arise from a threatencd
invesion. The necessity must be actual and
present; the invasion real, such as cffectually
closcs the courts and deposcs the civil admin-
istration."

The minority opinion was to the effect that the order of the Court was

correct, that is, that Milligan shouwld be discharged; but the minority
i
expressed vigorous disagreement with the dictum in the majority opinion.

The minority, in effect, exprcessed the view that martial rule might well be

necessary, and might properly be established, in situations where an in-

Iy
vasion was threatencd or imminent. The minority spoke as follows (pages
140-141):

Miherc peace exists the laws of peace must pre-
vail. What we do maintain is, that when the nation
is involved in war, and some portions of the country
are invaded, and all are exposed to invasion, it is
within thce power of Congress to determine in what
states or districts such great and imminent public
danger exists as justifies the authorization of
military tribunals for the trial of crimes and
offences against the discipline or sccurity of the
army or against the public safety.

The rule expressed by the minority opinion finds support in modern

opinions. as said by Judge Black in the Ventura caso:2
"In the Civil War when Milligan was tried by

military commission no invasion could have been
expected into Indiana except after much prior
noticec and weary weeks of slow and tedious gains
by a2 slowly advancing army. They then never
imagined the possibility of flying lethal engines
hurtling through the air scveral hundred miles within
an hour. They never visioned the possibility of far
distant forces dispatching an air armada that would
rain destroying parachutists from the sky and invade
and capture far distant territory over night. They
never had to think then of fifth columnists far, far
from the forces of the enemy successfully pretending
loyalty to the land where they were born, who, in fact,
would forthwith guide or join any such invaders. The
past few months in the Philippines, of which the peti=-
tioning husband is a citizen, establishes that apparently
peacoful reosidonts may beccome cnomy soldiors owor night., THo
ordors and commands of our Prosident and tho military

It is significant that Duvid Dudley Field, who argued the casc
petitioner, was a brother of Justice S. J. Fiegld, who sat on the

concurred in the majority opinion.,
At poages 7 and 8 of the cortified copy of the opinion attached h
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forces, as well as the laws of Congress, must, 1
we securc that victory that this country intends to
win, be made and applied with realistic regard for
the speed and hazards of lightening war.

"Since planes and ships and tanks now spced
attacks the old-time restricted fort on small pro-
montory or clevatcd rock will not suffice. The
Prosident, military forces, and Congress may pcrhaps
consider all the military area wherc petitioners live
as in effect an actual military fortress and a
factory arsenal.

"During the Civil War would anyone have been sur-
prised at strict precautions as to movemcents of
civilians within the confines of a Civil War fort or
arsenal? Was not the govermment then in fort or
arscnal entitled to exercise discretion as to which
of such civilians should be permitted to move about
in such a fort at night or to move at all around such
an arsenal?"

The same view has bsen previously expressed. In United Stutes ex rel.

-

265 Fode 755 (E.D. N.Y.1920), it was held that the
City of Now York was within the fiold of "active operations" and that a
i
spy apprchended in that city was nroperly tried by court nmartial.

It would appear, therefore, that modern authorities, in determining

conditions under which martial rulc might be declared, would apply the

test cxpressed by the minority opinion in the Milligan casc.

But whichever test is applicd, it would scem clear that conditions
on tho Pacific Coast today warrant a declaration of martial rule. Ships
of war have invaded our territorial waters and have actually shelled our
lands. Our ships have been destroyed and sunk within sight of our shores.
Planes of war have flown abovo our coastal cities and towns. Therc has
becon actual invasion; and a further invasion may take place at any moment.
It is, therefore, submitted that conditions warrant the existence of
martial rulc.
Clearly, the Power to Proclaim and Enforce a State
of Martial Rule must and doecs Include the Power to
Declarc and Establish a Partial or Qualifiecd State
of Martial Law.
Military neccssity is the circumstance which brings a state of martial
o

rule into being. The extent of martial rule should, thoerefore, be measurcd

il Sco also Winthrop's Military Law and Precedents (24 ed.), pp. 817-818,
and materials there cited.
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by tho degrce of necessity. As a practical matter, the military branch of

the Government should not, in the midst of a strcnuous war c¢ffort, be re-
quired, because of some technical conception, to undertake a greater authority
or scope of duty than is nccessary undor the circumstances. AS was said by

Weiner, in A Practical Manual of Martial Law, (p. 16):

"Martial law is the public law of
necessity. Necessity calls it forth,
necessity justifies its exercisc, and
ncecessity measurcs the extent and degree
to which it may be cmployed.” (Italics
supplicd.)

Thus, it was held in Commonwealth cx rel. Wadsworth v. Shortall, (Pa.)

55 Atl. 952, that o state of qualified martial law could exist. In that
casc, the Court said (p. 954):

"order No. 39 was, as said, a declara-
tion of qualificd martial law. Qualificd,
in that it was put in force only as to the
preservation of the public pence and order,
not for the asccrtainment or vindication of
private rights, or the othcr ordinary func-
tions of government. For thesc the courts and
othar. agencics of the low were still open, and
no exigency required interfercnee with their
functions. But within its neccssary field, and
for the accomplishment of its intended purpose,
it was martial law, with all its powers. The
government has ond muet have this power or
perish. And it must be real power, suf ficient
and offcctive for its ends, the enforcement of
law, the peace and the security of the community
as to 1lifc and property.

"It is not unfreguently said that the
community must bec cither in a state of peace
or of war, as there is no intermediate state.
But from the point of view now under considera-
tion this is an error. Therc may be peace for
all the ordinary purposes of life, and yet a
state of disorder, violence, and danger in
special dircctions, which, though not technically
war, has in its limited field the same effect, and,
if important epough to call for martial law for
suppression, is not distinguishable, so far as the
powers of the commanding officer arc concerned,
from actual war. The condition in facts exists, and
the law must recognize it, no matter how opinions
may differ as to what it should be most correctly
called."

The following cases arc to the same c¢ffect: In re Boyle (Idaho

57 Pac. T06; In re Moyer (Colo.) 85 Pac. 190; In rc lMcDonald (Mont.)
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947; Cox v. McNutt (Ind.) 12 F. Supp. 355.

In onc case it was declared by way of dictum that there is no such

thing as a state of partial or qualified martial rule (Bishop v. Vandercook
1
(Mich.) 200 N.W. 278). It is submitted that this declaration is illogical.

It has been repeatedly declared that the law of martial rule is a law of

nceessity. Its scope must, therefore, be measured by the degree of necessity.
The fact is that states of partial or qualified martial rule have been

&
rcpeatedly established and enforced.

It is, thercforc, submitted that it must be recognized by the Courts
that states of partial or qualified martial rule have in fact oxisted.

(¢) No Formal Declaration is Necessary to Establish
a Statc of Mortial Rule or Qualified Martial Rule.

There is no magic phrase or grommatical formula nccessary to establish

the existonce of a state of martial rule. Wherc martial rule is justified,
any declaration which clearly advises affected persons of the conduct to

be observed is sufficient. Military commanders cannot be expected to resort

to some technical legal utterance in order to establish rules of conduct
3
which are vitally and immediately nccessary. As was said by Winthrop:
"Unlike military government, which exists

28 o consequence of occupation and possession

of enemy's country, martial law, involving as

it does a material change in the political con-

dition of peaceful citizens and a considerable

restriction perhaps of their rights or privileges,

is properly and customarily (though this is not

essential where the nccessity is imminent) inaug-

urated by a mal proclamation of the President as

Cormander in Chief, or declaration of the commanding

general . . . « The public notification ordinarily

designates the place or district within which

military authority is to be operative; setting

forth also in some cases the reason or occasion for

the action taken, how far and in what manner it shall

affect the courts or civil administration, or tho

1 It is significant that four of the seven judges concurred in the
result only.

'z Fairman, The Law of Martial Rule, ch..VIII; Bassett, Life of Andrew
Jackson, pp. 175-174. Weiner, op. cit., p. 13.

Military Law and Precedents, p. 819.
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business habits of the community, and what direc-
tion shall be observed during the continuance of
the new status, the duration of which is also
sometimes specified.”

Similarly, Weiner says:

"Just as martial law may not be declared when no
necessity exists, so the declaration of martial

law is not neccssary to the validity of measures

of military rule when the nccessity is actually
present. As was early pointed out, 'the proclamation
must be regarded as the statement of an existing
fact, rather than thc legal creation of that fact "
(Citing 8 Op. Atty. Gen. 3695, 374, pcr Caleb Cushing,
Ra@.) "

In the Shortall case, supra, there was no cxpress statement

that martial rule, as such, was being declarcd.

It would appear that Executive Order 9066 2nd the Public Proclamations
issued thoreunder sufficiontly satisfy any requisite to the formal establish-
ment of martial rule. These orders worc brought to the attention of the
public and were particularly made known to the persons affected.

(d) The Military Commander of the Western Defense

Command was authorized to Establish the
Regulation here Challenged.

In Exccutive Order 9066, the Precsident authorized the Secrctary of
War and militery commanders designated by the latter to "srescribe military
areas in such places and of such extent as he or the appropriate military
cormander may determine, from which any or all persons may be excluded, and
with respect to which, the right of any person to enter, remain in, or leave,
shall bc subjcct to whatever restrictions the Secretary of War or the
appropriate military commander may impose in his discretion. . . o

Government Exhibit No. 3 clearly cstablishes that Licutenant General
YoWitt was authorized to act pursuant to this Exccutive Order.

From the above, it would scem clear that under the conditions

prosently existing on the Pacific Coast a state of qualified martial rule

A Practical Manual of lMartial Law, p. 19.

See also Powers Mercantile Co. v. Olson, 7 F. Supp. 865; Stcrling v.
Constantin, 287 U.S. 378, 098-400; Chapin v. Ferry, 28 Pac. 754 ;
Fairman, pp. 84-85.
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might be cstablished, and that such a state of law has been prope rly de-
)l
clared and ostablished by an authorized person.

CONCLUSTON

It is respectfully submitted that the regulation here challenged does
not violate that guarantec of cqual protcction which is contained in the
Fifth Anmendment. FPFurther, the regulation here challenged wos issued pur-
suant to a duly established program of partial or qualified martial law, and
as such, the regulation is to be tested and its validity determined by the
necessity of the situation prescntly existing. There has been, and there can
be, no denial of the fact that reason and necessity warrant the establish-

ment of the regulation.
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1} Therc is no inconsistency between the argument that the challenged
rcgulation is not discriminatory and the argument that it is a part of
progr“m of partial or qualified martial rule. Executive Order 9066 is not
based upon any grant of authority from Congress, but was apparently issued
by Lho President in his capacity as commander-in-chief of the armed forces.
Subsequent to the issuance of the order, Congress passed Public Act 503.

At the date of the passage of the Act, Publigc Proclamations 1 and 2 had
already becn issued by the cormanding general of the Western Defense
Cormmand, and the legislative history of the Act discloscs that Congress con-
sidered these Proclamations in framing the Act. Therefore, the Executive
Order and Public Proclamations 1 and 2 were effcctively ratified and are to
be cousidered as havine been issued pursuant to act of Congress. Tiaco v.
Forbos, 228 U.S. 549; United States v. Heinszon & Co., 206 U.S. 370;
OTRoillcy de Camara v. Brookc, 209 U.S. 45; Swaync & Hoyt v. United States,
500 U8« 297,




