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13 TON CLARK, « te .  e t  a l . ,  1
)

D efendant* . )14

15

16 P R A f G T P E

17 TO. THE CLERK Of THE ABOVE-ENTITLED COURT i J

18 F len se  e n te r  th e  d e fa u l t»  o f  th e  d e fe n d a n ts» Raymond 1 . Best*
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m m  m. c o l l iiís»
i m  M in«  sow«*,Sun franol sc©, 4, Csllf. 
O A rfia ld  IS IS .
A tto rn ey  to r  P l a i n t i f f » .

THE SOUTHERN DI VI31 ON OF THE UNITED STATES DISTRICT COURT 
FOE THE NORTHERN DISTRICT CALIFORNIA

ABO | «X* , @ to •,
Plaintiff s,

- v s -

Í CLAPE, «te» et «1»,
Defendant«»

»0 * 25294-8

{C on«elideted  No» 25294-9)

58JtCfl9N8 AND JCfOSff'XOTt SO' AFFIDAVITS Of. MSHXT 
FILED W  OTffNBANfi  AMD MOTION SO STRIKE

SHE SAME

On November 12, 1946, th e  defendant®  f i l e d  h e re in  the  a f f l d a  

v i t a  o f Jehu  L» B u rlin g , C h a rle s  M. R o th s te in , 0111« C ollin® , 

Jo sep h  J .  S h ev lin , L i l l i a n  0» S c o tt  and Thomas M. C ooler I I ,  In ­

c lu d in g  E x h ib it A a tta c h e d  to  th e  l a t t e r ,  s a id  a f f i d a v i t s  p u rp o r t l  

to  be a f f id a v it®  o f m e rit  i n  o p p o s itio n  to  p l a i n t i f f » 1 Motion 

F o r Summary Judgment and p l a i n t i f f « 1 M otion F or Judgment On She 

P lea d in g s  f i l e d  h e re in  on O ctober 14 , 1945, and p la in t i f f a *  M otion 

So S tr ik e  f i l e d  h e re in  on O ctober 10, 1946, and a ls o  p u rp o rtin g  to  

be a f f i d a v i t s  in  su p p o rt o f  defendants*  c ro ss-m o tio n  f o r  summary 

judgm ent; and on December 5 , 1948* d e fen d an ts  f i l e d  h e re in  i n  

o p p o s it io n  to  p la in t i f f s *  s a id  m otions f o r  s u n a r y  judgm ent, f o r  

judgm ent on th e  p le ad in g s  and to  s t r ik e  and in  su p p o rt o f  defendsn  

c ro s s  motion f o r  summary judgm ent th e  a f f i d a v i t  o f  fhomas it* Cool 

I I  to  which i s  a t ta c h e d  E x h ib its  A, B and C and m isce llan eo u s

m
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memorandai

Th# p l a i n t i f f s  and sa sh  o f thorn h ereb y  o b je c ts  and excepto  

to  th e  In tro d u c tio n  In  ev idence h e re in  o f  each p h ra se , c la u s e , 

sen ten ce  and p arag rap h  o f each o f  d e fen d a n t« 9 s a id  a f f i d a v i t s  o f  

m e r i ts ,  in c lu d in g  th e  e x h ib i t s  a t ta c h e d  th e r e to ,  and to  th e  whole 

o f  each o f s a id  a f f i d a v i t s  and e x h ib i ts  and o b je c ts  and ex cep ts  to  

any c o n s id e ra tio n  w hatever b e in g  g iven  th e re to  by th e  c o u r t on th e  

pend ing  m otions and moves to  « tr ib e  th e  same f o r  each and a l l  o f 

th e  fo llo w in g  reaso n s  and upon each and a l l  o f  th e  fo llo w in g  

g ro u n d s, to —w iti

CS p e c if ic  O b iec tlo n e )

The same l e  and a r a t -

1» O pinions and co n c lu s io n s  o f  th e  a f f i a n t ;

8® H earsay ;

3* A s e l f - s e r v in g  d e c la ra  t I o n ;

4« Hot p a r t  o f th e  r e s  g e s ta e ;

8 . Hot In  is s u e  h e re in ;

0* Has no besting on any is s u e  h e re in ;

? • Too rem ote to  have any b e a rin g  on any is s u e  h e re in ;

3« Hot th e  b e s t  ev id en ce ;

9* I s  secondary ev idence f o r  th e  in tro d u c t io n  o f  which 

no fo u n d a tio n  h as  been l a id ;

10« Assumes som ething n o t in  ev id en ce ;

11» Hot b in d in g  on any p e t i t i o n e r  h e re in ;

12* n e g a tiv e  p reg n an t;

13. In  c o n f l i c t  w ith  ad m itte d  f a c t s ;

1 4 . In  c o n f l i c t  w ith  f a c t s  o f  p u b lic  n o to r ie ty  o f  th e  

t r u t h  o f  which th e  c o u r t has and ta k e s  J u d ic ia l  

co g n isan ce ;

15 . In  c o n f l i c t  w ith  th e  c o n te n ts  o f  p e r t in e n t  p u b lic  

re c o rd s ; w r i t te n  in s tru m e n ts  and o f f i c i a l  docum ents;

16 . A ttem pts to  a l t e r  o r  vary th e  term s o f  p e r t in e n t

- 2 -
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w r i t te n  in s tru m e n ts , p u b lic  w r i t in g  and o f f i c i a l  

oommunl c a t io n s ;

17* Mot a s s e r ta b le  by a f f i a n t  who l a  estepped to  a s s o r t  

th e  mms  because I t  I s  In  c o n f l i c t  w ith  f o o ts  ad­

m itte d  by th e  p le a d in g s  and w ith  fo o ts  o f  p u b lic  

n o to r ie ty »  and c o n tra ry  to  p e r t in e n t  p u b lic  w r i t in g s  

and ro o o rd s and o f f i c i a l  com m unications and I s  an 

a ttem p t to  a l t a r  o r  v ary  the  t o m s  o f  t  has# w ritin g s»  

reco rd s  and com m unications by p a ro le  ev idence and such 

a r e  n o t Im peachable by a f f i a n t ;

18» Mot m a tte r  observed  o r  heard  b y i f f l a n t  and n o t m a tte r  

w ith in  h i s  p e rso n a l know ledge;

19» Sham;

20* E v asiv e ;

21* C o n je c tu ra l;

22*' Vague;

23« I n d e f in i t e ;

24* U n ce rta in ;

28« Ambiguous;

28 . I r r e l e v a n t ;

27 . R edundant;

28« Im m ate ria l;

29 . A f f ia n t  I s  n o t q u a l i f i e d  to  t e s t i f y  as  an e x p e r t 

w itn e ss  on th e  m a tte r  th e re in  co n ta in e d  o r  to  o f f e r  

an  a f f i d a v i t  h e re in  on sa id  m a tte r ;

80 . Mo fo u n d a tio n  has been l a i d  f o r  a f f i a n t  to  t e s t i f y  

a s  an  e x p e r t w itn e ss  on th e  m a tte r  co n ta in ed  in  h i s  

a f f i d a v i t ; ^

(G eneral O b je c tio n )

And th a t  th e  same I s  incom petent» i r r e le v a n t  and  im m a te ria l;

•8**
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5

In  a d d i t io n  th e re to  each  p l a i n t i f f  o b je c ts  and ex cep ts  to  

th e  in tro d u c t io n  In  ev idence  h e re in  and moves to  s t r i k e  each  and 

every  nord» p h ra se , c la u s e , se n ten c e , p arag rap h  and page o f

6

7

E x h ib it A a t ta c h e d  to  the  a f f i d a v i t  o f  Thomas M* Cooley 11 f i l e d  

h e r e in  on November 12 , 1946, p u rp o rtin g  to  be a  memorandum o f  th e

8
Jap an ese  n a t io n a l i ty  Law a s  t r a n s la te d  by one, Kenso T akayanagal,

9
and E x h ib it § a t ta c h e d  th e re to  and p u rp o r tin g  to  be a  t r a n s l a t i o n

10
o f s e c t io n s  o f  th e  Nippon H orel Zensho and th e  Cento H orel Shuran

11
and a ls o  each  and every word, p h ra se , c la u s e , se n ten c e , p a rag rap h

12
and  page o f E x h ib it  A a t ta c h e d  to  th e  a f f i d a v i t  o f  Thomas M,

13
Cooley 11 f i l e d  h e re in  on December S, 1946, and p u rp o r tin g  to  be

14 th e  a f f i d a v i t  o f  one, Thomas £»* Bl&kemore, and E x h ib it § a t ta c h e d

15 th e r e to  and p u rp o r tin g  to  be a memorandum p rep a red  by s a id

16 Thomas L. Blab «more, and E x h ib it  0 a t ta c h e d  th e r e to  and p u rp o rt*

17 in g  to  be a  d e p o s it io n  o f  s a id  Thomas L* Bl&kemore tak en  In  a

18 p ro ceed in g  In  th e  D i s t r i c t  C ourt o f  th e  U nited S ta te s  f o r  the

19 S outhern  D i s t r i c t  o f  C a l i f o rn ia ,  N orthern  D iv is im i, in  a  m a tte r

20 e n t i t l e d  *In  th e  H a tte r  o f  th e  P e t i t io n  o f  Fumlho Tenure f o r  a

21 k r l t  o f habeas Corpus11# ho* 3 ? 6 -C iv il th e r e in ,  and m isce llan eo u s

22 p h o to s ta t  co p ie s  o f a  p r in te d  p u b l ic a t io n  in  th e  Jap an ese  lan *

23 guage a t ta c h e d  th e re to  and E x h ib it D a t ta c h e d  th e r e to ,  and th e

24 whole o f  each o f s a id  a f f i d a v i t s  and e x h ib i t s  on each  and a l l  o f

25 th e  a fo r e s a id  rea so n s  and grounds and upon th e  fo llo w in g  ad d i*

26 t lo n a l  and s p e c ia l  grounds, to -w lt :*

27 The same i s  and a r e :

28 a .  O pinion and co n c lu s io n  o f such  a f f i a n t ;

29 b . H earsay o f  such a f f i a n t ;

30 C. Sham;

31 4« E v asiv e ;

32 e . C o n je c tu ra l;

1 W A Y N E  M .  C O L L I N S
f  • Vague;

*4*
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| |  I n d e f in i t e ;

h . U n c e r ta in |

1« Ambiguous;

J * In co m p eten t;

k . I r r e l e v a n t ;

1* Im m ate ria l;

m, S e lf - s e rv in g ;

n* U n in te l l ig ib le ;

o . Ho fo u n d a tio n  h as been l a i d  f o r  th e  In tro d u o tlo n  o f 

th e  same In to  ev id en ce ;

p . S aid  such a f f i a n t  l a  n o t q u a l i f ie d  aa  an e x p e r t 

e i t h e r  in  a b i l i t y  o r  p ro f ic ie n c y  t© t r a n s l a t e  from 

th e  Jap an ese  language in to  E n g lish ;

q . Said  such  a f f i a n t  I s  n o t q u a l i f i e d  a s  an e x p e r t t© 

t e s t i f y  a s  to  th e  law  o r  any law o f  Japan  and in  

p a r t i c u l a r  to  th e  n a t io n a l i ty  law s o f Ja p an , p a s t

|  ^ o r  p r e s e n t !

r* Said  document and th e  d e c la r a t io n s  and p u rp o rted  

t r a n s l a t i o n s  from Jap an ese  to  E n g lish  th e re in  a re  

s e l f - s e r v in g ;

s .  The Jap an ese  law , In c lu d in g  th e  Japanese  n a t io n a l i ty  

laws* a r e  n o t In  i s s u e  h e re in  and have no a p p l ic a t io n  

to  any is s u e  h e r e in ;

t .  The law  o f  Japan  h as  no e x t r a t e r r i t o r i a l  e f f e c t  and 

canno t In  anywise a f f e c t  any c l t l t e n  o f th e  U nited  

S ta te s  o r  any p e rso n  re s id in g  w ith in  th e  U n ited  S ta te s

u . The n a t io n a l i ty  law  o f  Japan  hag no e x t r a t e r r i t o r i a l  

j u r i s d i c t i o n  o r  e f f e c t  o v er any e ltl& en  o f  th e  U n ited  

S ta te s  o r  r e s id e n t  o f  th e  U nited S ta te s ;

v . The n a t io n a l i ty  law  o f  Japan has no a p p l ic a t io n  

w hatever to  any c l t l s e n  o f th e  U nited s t a t e s  o r  to  

any r e s id e n t  o f th e  U nited  s t a t e s ;

- 8 -
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1 w. flie  s a id  e x h ib it*  p e r ta in in g  to  p u rp o rted  le v a  o f
2 Japan  a r e  b a rred  fey th e  p ro v is io n *  o f t i t l e  8 USGA,

3  3

se c . 800, and a re  in a d m iss ib le  In  ev ld en ee ;

4 x . th e  s a id  e x h ib i ts  p e r ta in in g  to  p u rp o rte d  la v *  o f

I  5 Japan  a r e  In e o n s ls te n t  w ith  th e  g ra n t o f o itl* e n « h lp

1  6
h r  th e  1 4 th  Amendment and a re  c o n tra ry  to  th e  due

1  7
p ro c e ss  c la u se  o f  th e  8 th  Amendment and to. th e

8 so v e re ig n ty  o f  th e  U nited  S ta te s  and a re  b a rre d  from

9 b e in g  In tro d u ced  In to  ev idence by reaso n  th e reo f*

10 
1 I f L

i i

12 And th e  same I s  and a re  Incom peten t, I r r e le v a n t  and Im m ateria l •

13 The above and fo re g o in g  s p e c ia l  end g en e ra l o b je c t io n s  to  th e

14 in tro d u c t io n  o f s a id  a f f i d a v i t s  and t h e i r  c o n te n ts  in  ev idence on

toH

n
ü

i th e  pending  n o tio n s  h e re in  and  n o tio n s  to  s t r i k e  th e  same a r e  h ere*

16 by subm itted«

17 R e sp e c tfu lly  su b m itted ,

18

19 ' 'Wa'jrn« N. C o llin s»  
.4781 M ills  Towsp, ffi

20 San F ran o lso o , 4» C a l i f .  
G A rfie ld  1218.

21
A tto rn ey  f o r  F la ir* tiff* «

22

23 R ece ip t o f  a  copy o f th e  above Cfcjeotions and E xcep tions to

24 A ff id a v it«  o f  M erit l a  hereby ad m itted  t h i s  day o f  December,

25 1946, f o r  subm ission  to  th e  c o u rt on th e  pending a c t io n s  f o r  Judg-

26 a e n t on th e  p le a d in g s , f o r  summary Judgment and to  s t r i k e  and

27 c ro s e m o tio n  f o r  summary judgm ent.

28 TQM 0 . OURS, A tto rn « ,  O s n s rs l .
PHAM 3 .  HEMMK83Y, tf .9 . A t to rn « , .

29
*9tmm ,...  . ................. ....

»»a 1

30 A s s is ta n t  U«S. A ttorney*

31 A tto rn ey s  f o r  D efendants*

32
»6*»
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