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1 IH TEE DISTRICT COURT OF THE UNITED STATjES IH AND FOB
2 THE SOUTHBHH DISTRICT OF CALIFORNIA
5 ,り沁 CE^TEAL DIVISION
4 着 ,攝

5 _ ™ --— … 一 一

6 In the Matter of th© Application
7 Of TOKI WAKAYAMA f〇p a Writ of
8 Habeas Corpus

10 In the Matter of the Application
11 of ERKE3T WAKAYAMA for a Writ of
12 Habeas Corpus
15 . ~  ~  ~  ~ ~

Jk>。 2576-H

肋 。 2580

Ik

15

16 

17

BRIEF OF STATE OF CALIFORNIA AS AMICUS CURIAE 
IH SUPPORT OF OPPOSITION TO ISSUAHCK OF WRITS

OP HABEAS GOHPUS

18 / By leave of court granted on August 2 6 , 1942, the State
19 of California files herein its brief as amicus curiao in opposition
20 "to th® issuanc© of vrits of habeas corpus in th® above entitled
21 actions 〇 As the issues presented by th© above petitions ara th©
22 sam®, th© within brief ¥ill apply in both cases,
2^ STATEMENT OF PACTS
2k _ Th© petitioners, persons of Japanese ancestry and
25 American citizens^ s@©k th© Issuance herein of vrits of habeas
26 corpus for th© purpose of obtaining their release from contain
27 War Relocation Project Ar@as or Assembly Centers located In
28 California〇 Tholr detention at .these centers Is Incidental to the
29 ©vacuatlon of all persons of Japanese ancestry, aliens and citizens 

alike, from Pacific Coast military areas as ordered by Lieutenant
31 General J0 h0 DeWitt, Commanding General of th© Western Defense 
52 Coimnand and FOiarth Army, acting \mdev authorization from th©



1 President of th© United Statesd
2 It Is here contended that the defense of the Pacific Coast 
5 area required this action and that such action Is a justifiable
4 ©Scercise of th© wap pover imd©r conditions of martial law now obtain
5 ing oh th® Pacific Coast〇 Th© validity of th© evacuation program
6 and th© detentions incidental thereto first requip© a brief consid«
7 eratlon of th© factual situation out of which th© complained of
8 detentions arise。

9  ̂ ' .. ；
10 《a) Th© Japanese Problem«
IX On the occasion of the treacherous Japanese attack upon
12 Pearl Harbor on December Jth last^ over ninety p@rc©zxt of ail p©r»
13 sons of Japanese ancestry resident in th© United States were living
1砵 on th© Pacific Coast〇 95^717 living In the 3tat© of California
15 vhom w@r© aliens〇 Many of thes© Japanese v©r© living in
16 proximity to military installations and vital war industries6 Th©
1? presence of this large group, racial relativas of a nation with
18 %rhich America was suddenly thrust into war, presented, in view of
19 th© dang©r of Japanese attack upon the P&ciflc coastal main3»ajid, a
20 large and difficult problem which had to b© dealt vith quickly and
21 ®ffactivelyd
22 Th« Japanese of th© Pacific Coast aroa； with som© ©xcep®
23 tlons, hav© remained a group apart and Inscrutable to their neigh-
2k borsa Without any fault of their ovn, it may b© BQ,id that they have
25 lived in America without being of America〇 Rogardioss of the justi-
26 fication or lack of it, legislation directed at Orientals In the
27 Pacific Coast States and agitation to deny citizenship to AmericaoGL-
28 born Japajiss© hav© b@©n a dividing influence 〇 Th® Japanese Govern^
29 m©nt°s theory of dual citisenshlp has had a disuniting effect〇

3〇  Japanese militarists look to persons of Japanese ancestry for fifth
31 column assistance In case of an inv&s;1011 of California◊(玉》 While

I w  ■押i n -■■■■和” ................ ......................................|,r 「眼.！ 一--ir T r . -Mliii ___-r -Mrwrr_ n-じr r w r n l_ l_lnrn-il_T-rll「n _M i㈣ 丨 h

ノ ー  、人.'.

《i》 Th© Thr©® Pow©2» Aiiianc© and a United States-«Japaii©8® ¥ar«
Japan Plans to Win, Littl®*=Brovn & Co”  Boston《19ぬ }。一
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man^ Japanese, alien and citisen, ara lav-abiding aoid loyal, it 
is difficult to perceive that an adequate test could be devised 
which would demark disloyalty, potential or active, among this 
unassimilated group〇 With one out of three being &n enemy alien, 
and vith many families Including aliens as well as citiEens, it 
would be difficult to distinguish between those thoroughly American 
in thought and thos® of doubtful loyalty6 It has been suggested 
that th© protolem can lo® bettor xinderstood If on© considers vhat 
attitude Americans bora and living in Japan would have toward the 
present struggi©〇 !Phe significanc® of these factors concerning the 
concentration of Japanese on th® Pacific Coast must b© judged in 
the light of th® problems of defending the coast against Japanese 
attack toy air, land and s@a as well as the prevention of sabotage 
and esplonatOp

(b) The Military Situation on the Pacific Coasts
At th© tim© of th❹ evacuation and during tlie present 

complained of detention of th© petitioners^ the Pacific Coast was
and iia within th© theater of war and remains one of the potential 
battlefrontSe A field army oooupieg th© length and breadth 
of th© State of California,, Our ports are vital embarkation 
points for m©n and mat;®i»iaJLs« Nearly one®third of th® nations 
甘ar* plan®s and oix©-f our th of fch© country's ships ar@ feeing 
built on th© Pacific Coast〇 Over a thousand miles of coastline 
must be guarded* Dotted throughout California are numerous 
defense installations, including araijr campsp posts« forts, 
arsenals and large training centers and strategic naval lnstalla« 
tions« California lies wholly within th© Western Defense Command 
theater of operations, and a strip of land on© hundred miles vide, 
®xt©nding down th© coast and along the Califoi*nia«Mexico border, 
is part of th® designated 81 combat son©11 • Japanese submarines 
operating within th© Oregon and California waters have attacked



1 installations on th© coast of Oregon and ha^e shelled objectives
2 at Santa Barbara# California,, Japanese In considerable nuiabe^s
3 ar© n〇¥ lodged in some of th© Aleutian Islands, which are part of
4 the Wefeitern Defense Commando Alaska has been subjected to
5 repeated bombing attacks and the mainland has already been sub«

- 6  jected to one hit and run attack〇 These are som© of the consldera
7 tions which th© J&panes© 牌 0131em in the Pacific Eon® presented
8 at the outbreak of the ¥ar with Je.pan〇 How fch© President and his
9 subordinate military cdimnanders and Congress dealt with tills

10 problem is best seen from a brief chronological viev of the steps
11 taken 〇 >
12 On December 11,19^1^ four days after th© outbreak of
1彡 war with Japan, the War Department Qonstituted the eight xirostern
14 States and th© Territory of Alaska as th© Western Defense Comiaand
15 and designated it as a ,!th©ater of operations1'〇 An area one
16 hundred miles wide, extending from th© Canadian border down the
1*7 Paciric Coast to the Calir〇rnia«M©xlco borderj vas declared to t>©
18 a combat £〇ne by Lieutenant General J〇 L. D©¥ltt^ Coimaandlng
19 General of th❺ Western D©fens© Command and Fourth Army (Field
20 Order Ho〇 December Ik,1 9 4 1 ) On February 1 9 , 1942#
21 Franklin Delano Roosevelt, as President of th© TJnited States and
22 Commander«in-Chief of th© Army and Havy^ by Executive Order 9066
23 《UoSoC6 Cong。 S©!% No。 2， p。 157 《19杯 2)) authorized and directed
24 the Secretary of War or fche military coaasanders designated by the
2 5  _ _ _ _ _ — __________________________________ ノ

. りm 丨M-irnvmtwriM咖 隨 丨丨■晌丨間i.l . i n —       ■咖丨___ 叫r - i rm _旧丨 丨 r«'nr丨劃"丨__丨丨丨丨丨丨■ _ 丨丨晒咖_咖

26 《2 ) 1〇 The theater of var comprises those areas of lend, sea
and. air which ar®, op may become, directly involved In

27 th© donduct of th© vai»e
A theater of operations Is an area of th© theater of 
war necessary for military operation and th© admin« 
istration and supply incident to military operation^
The War Department designated on© op more theaters of operation 6
A combat son© comprises that part of a theater of opera« 
tions required for the active operation of the combatant 
forces fightings Field Service Regulations * Operations, 
May 22,19^1. Wartime Biaietin PMlOOe^ 。

31 叉
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1 S©'sr®fcary fco preserib© military areas wiien©ver it 瓶 s fi©©Bi©d
2 necessary, from which all persons might be excluded and, within
3 the discretion of either of such officers, to impose restrictions
4 ¥lth respect to th© right of any person to enter, remain In or
5 leave such military areas <, Th© President9 s or4©r was based on
6 the ground that th© successful prosecution of the war required
7 ©very possibl© protection against espionage and sabotage to

•8 national defense material, national defense premises and national
9 d©f©ns© utilities。 Th© n©怎t day tih® Secretory oi* War designati^d 

Lieutenant General J e L» D©¥itt as the military commander to carry
11 out th© terms of Bxecutlv© Order 9066 in th© ¥©st©rn Defensa
12 Cosataaiid。 《latter from S©or®fcary of ¥ar to General DeWitt# March
13 2, 19ぬ 。》

1杯 On March 2 , 19^2 A Lieutenant Gen©pal DeWifct by Procla*®
15 ai&tion No〇 1 declared that because the Pacific Coast was papticu«
16’ laply subject to attack^ to an attempted invasion, and in connec* 
^7 tion therewith to sabotage and espionage^ it iras necessary to
18 adopt military measures to safeguard against such operations。
19 Therefore, piarsuant to th© power granted by President Roosevelt
20 in Executive Order 9066 and by authorization of th© Secretary of
21 MB,Tt Military Areas l?os〇 1 and 2 were established as a matter of
22 military necessity® Military Area !?〇〇 1 coincides approximately
23 with th® Anay®s Pacific Combat Zone〇 Th© proclamation then stated
24 that such persons or classes of persons as th® situation required
25 would b© oxoludod from all of Military Area Ho0 1 and from eerfcain
26 zones in Area Uo« 2C (By Proclamation Ho* 2 {March 1 6 , 1942}
27 other v©x»e established under similar eoruUticmSc》
28 Th© War Relocation Authority vas established on March

29 19ぬ ， by Fr©sid©nti&l Executive Order 9102 (ILSeG。 Gong。 Ser。

3〇 。 5， P。 2 6 5 《3*942)》 ord®!* "to provide fox* till© ';fpoia、
31 designated areas of porsons vlaos® removal is necessary in the
32 inter❹sts 〇r national 8©Gur;Ityw。 The Authority vas authorized to



1 formulate and effect a program for th© removal from the areas of
2 persons designated under Hxeoutlv© Order 9066 and to provide nfor 
5 their relocation, maintenance9 and supervision1*。
k With Procsiamations 1 and 2 and Executive Orders 9066 and
5 9102 before it, Congr⑽ s on March 2 1, 1942, ©nacted Public Law 505
6 (7?th Congo, 2nd S©sse> 0h〇 19l)# which declared it to be a mis-',
7 demeanor for anyone to enter^ remain In or leave or commit any act
8 in any prescribed military area or 2〇na contrary to the order o.f
9 th© Secretary of Wai* or any designated military commandor, provided

10 such person knev or should hav© lcn〇¥n of th@ restrictions 〇2» orders
11 and that his aet ims In on thereof。（ラ）
12 Bj Public Proclamation Ho. 4 Ganersl DeVitt prohibited 
15 enemy aliens and all persons of Japanese ancestry from leaving
14 M i m a r y  Area 苡〇。 1 aft©r March 29# 19斗2, and until f*orther n o U d
15 Thereafter a series of Civilian Exclusion Orders v©r© issued by
16 which all citizens of Japan and all persons of Japanese ancestry,
17 both alien and non«ali©n except in special cases# var© excluded
18 from all portions of Military Area Ko* 1 and certain portions of
19 Military Area i!o〇 2〇
20 The petitioners herein, Ernest and Toki Wakayama, husband
21 and ¥ife, vho vere residing in the City of Los Angeles at 210 North
22 San Fedro Street, ¥©r© ordered evacuated under Civilian Exclusion
23 Ord©]? Ho。 33 (May 3，19斗2)。
2k ____________________ _ .
25 (3) nBB IT ENACTED BY W E  3EKATE M D  HOUSE OF REPRESEKTATIYES OF

THE UMITSD STATES OF AMERICA IH C0HGHSSS ASSEMBLED, That who-
26 ©ver shall enter, remain in, leave, or commit any act in any

, military area or military zone prescribed, under th© authority
27 of an Executive Order of th© President^ by th© Secretary of War, or "by any military Gommander d©sigrmt©d by tih© Secretary
28 of War, contrary to the restrictions applicable to any such area or zon© or confepax^ ti〇 th© order of the Secretary of Wai*
29 or any such military coKanander, shall^ If It appears that h© 

knew op should hav© known of the existence and ©xtont of th©
50 restrictions or order and that his act vas in violation there­

of, be guilty of a misdemeanor an4 upon conviction shall be
51 liable to a fin© of hot to exceed $5 ^〇〇〇 〇r to imprisoniaent 

for not more than on© year, or both, for each offense〇rt (TTth
52 Cong*, 2nd Sess〇̂ Ch^ 191)
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0a Jun© 8  ̂ 19^2^ Proclamtlon No* 7S referring to the 
Civilian Ixclusion Opdeps.lDy whiob: ali p©r日011日 of Japajni©3<3 杈 

try ware ©xeluded from popfcions of Military Area Ho。 declared 
that Lieutenant General J〇 L„ DeWltt, pursuant to the authority 
¥©stad in him by the President of th© United States and by the 
Secretary of Vfar and \mder his powers as Commandiiig General, 
ratified th© CIvilleji Exclusion Orders and exoludad all persons 
of Japanese ancestry from all portions of Military Area So« 1。

This was followed by Proclamation Ko〇 which declared 
that as a of military necessity all persons of Jap^mese
ancestry ¥ho had been evacuated from certain regions within 
Military Areas 1 and 2 should b© removed to ^©location centers 

their ^relocation, maintenance, and supervision, and that 
such relocation centers t»© desigiaated as War Relocation Project 
Areas’* e

WA11 persons of Japanese ancestry, both alien 
and non^alien, who now or shall hereafter be 
or reside, pursuant to exclusion orders and 
instructions from this headquarters3 or other- 
vine, within th© bounds of any established War 
Relocation Project Area are required to remain 
within th© bounds of such Area at all times 
unless specifically authorized to leave CJun© 27， 19辟2》

This proclamation conformed to Civilian Restrictive
Order No•1 previously isswci《May 19# 1942》， which provided that
persons of Japanese ancestry, before leaving assembly or reloca^- 
tlon centers, had first to obtain a witfcen authorization from 
headquarters of th© Western Defense 00123mand CPara〇 1(b)) a By 
subsequent orders many thousands of Japanese have been permitted 
to obtain private ©mployment In areas outside th© State of Call=
f*ox»nia (Civilian R©st;ri<3tiv© Oipders Ifos。 1=16》。 By August; 18th
all persons of Japanese ancestry v©re excluded from the State of 
California (Proclamation Ko〇 August 1 8 , 1942)〇

As a result of these orders and proclamations th© 
petitioner Ernest Wekayama is detained at the Pomona Assembly

-7
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Genter  ̂ from which he s©@ks release by a writ directed .to the 
Manager of that Center〇 Hi,s vife, th© other petitioner, Toki 
Wakayama, is detained at fch© Santa Anita Assembly Cental*, and by 
hep petition seeks a writ directed to the Director of that Center〇 

Thus it appears that the Military 0〇j〇imand®r of the Western Defense 
Command Delieved that th© military needs of th© situation pre« 
seated by th© presence of a large group of persons of Japanese
ancestry in vital Pacjl:f3：e Coast areas required till® .evacuation oJ? 
these p抑 sons as a group。 Time and the ©xtreme difficult;^ if not
Impossibility,, of d@t©x*niininĝ  loyalties made it inadvisable to 
attempt to deal with th© Japanese upon an individual basist Th® 
s.ppsz*ent p@asona.bl6n©3s o f th© evacuation of* all persons of Japan* 
©s© ancestry from military ap©as vas set forth by th© House of 
Repraaentatlves Select Committee on national Defense Migration in
its report (H〇 H®p〇 Ho0 1911,77th Gong”  2nd Sess。》 to Congress》

wherein it declareds
TliXs commiL't'to© d.o<̂ s no't doom i.'ts ppopep 

province to encompass a judgment on the 
Military ne@d for the present 《and any sub®, 
sequent) evacuation orders 〇 In tlia© of war 
th© military authorities ar© obligated to 

( take ©very necessary step and every pr©cau=> 
tioii to sissup© th© iaternal safety of* th©
Kation〇 The need for these safeguards appears 
th© mor© pressing ¥h©n v@ consider that 
pr©sent»day vapfar© has developed th© fifth- 
eoiumn t❹ehniqu® in unprecedented fashion/It; Is naive to imagine that the ©neiay powers 
^ill not exploit these techniques to the full。

Th© tragic ev©nts 〇r Pearl Harbor have crem­
ated In th© public mind a consciousness^ what~ 
ever th© character of the evidence, that th© 
dangers from internal enemies cannot be nor®d„n (p〇 1 5) 。

^Vapious apguiaents ¥©r@ adduced in tcstiimony 
before th© eonmiitfc©8 why th❹ iapanes©, both 
clt>l2911 8,11d. &Xl^nx sh,oulcl to© ©vacuat©d fi*0131 
the west coast〇 Most commonly it was said 
that homogeneity of racial and cultural 
traits mad© l.t impossible to distinguish 
between the loyal and the disloyal〇 Lmr 
enforcement officials ¥©r© particularly con- 
o@i»n©cL l@st ©nraged public sentiment and 
possibly mob action# ocsfiisloned by x*ov©ps©s 
in th© Pacific ¥az* theater^ vould. voi»k in®

、 jury to innocent and guilty alike〇 Protection



1 for Japanese residents as ¥©li as for the 
whol© Hatlon wa.s said to require the lmme«

2 diat© evacuation of all Japanese〇n (p〇 14)
3 All observers agree that most of the Japanese-Aiaericans 
^ in the Pacific coastal area have loyally cooperated with the
5 government In carrying out tlae ciii»f©¥ and evacuation program and
6 that despite the Inconvenience and sometimes harslj dislocation
7 they hav© shown a vise and even sympathetic understanding of the
8 critical altuiation which required the CoMnandlng General of th©
9 Western Defsns© Command to m©@t th© Japanese problem on a group

10 basis, rather than to attempt a solution through an adjudication
11 of loyalty in ©ach individual case。

12 At all times it is of the utmost importance to the
1 3  quastiona her© involved fco keep in mind that the measures which
1杯 hav© resulted in the detention of th© petitioners and other
15 persons of Japanese ancestry are preventive and precautionary
16 and in no way involve pimlslment or guilt or blame placed upon
17 persons aff©ot©d by the orders0

19 y Th© questions raised by the attack upon th© validity of
20 th© detention of th© petitioners and the right of th© military
21 authorities to hav© adopted th® measures just described for» th©
22 exclu8ibn of persons of Japanese ancestry from military areas are
23 of th® utmost c〇jac〇2»n to th© State of Gslifornia。 Most of the
24 excluded Japanes©«Am©x»icans p®side in California 〇 If the military
25 authorities ar© to b® held powerless to deal ¥lth what they con»
26 ceive to b© a potential or. actual danger to th© conduct of the war
27 〇n the Pacific Coast, then the Stat© of Californla, or t:h© counties
28 and cities in th© absence of state action^ must moot the danger,
29 potential op actual^ thus pr©seated« Th© questions raised by th©
5〇 petitioners alŝ o involv© generally tb© validity of the principles 
51 and the situations which will justify the military authorities In
32 taking measures for the protection of th© civilian population and

9



1 for the prosecution of the ¥ar on th© Pacific Coast〇 Such a
2 clarification of the authority of th© President t̂nd his military 
う  commanders and of th© power of Congress will facilitate th©
4 cooperation of local lav ©nforcement officers In the carrying out
5 of the Army®s pegulations <, The legal questions Involved her-eln
6 are before other federal district courts of* th© Ninth Circuit。

7 In order to obtain uniformity of opinion th© State of California
8 respectfully px»©B®iits its vi©wB h©r© 〇

9 THE IMPORTAHT QUESTIOHS IH?OLVED
10 Th© petitions stat© that martial law has not been d©-
11 dared in California or ©Isswher© in the United States end ttet
12 at all times the f©d©ral and state court日 have b©©!! op©iu Among
13 th© matters pertinent to th© issuance of th© wr-its herein, It is
14 contended that the detention of the petitioners deprives them of
15 liberty and property without du© process of lav and without a
16 trial and thereby their fundamental constitutional rights have
17 been abrogated (Petition of Smest Wakaysma, Thus it
18 is elaim©d that the President, as Coxamand®r»in~Chi©f, had na
19 constitutional authority to Issue Executive Order 9066 and that
20 th© Commanding General of the ¥©st©x»n Defense Coitsmand had no
21 autiioyiliy th®r©vuadep to Issu® Proclma&tions Hos0 1 , 2 ォ 7 and 8

2 2 by which all p穹rsons of Japanese anc©sti»y 而 r® evacuated from
23 Military Area Ho〇 1 and from certain zones In'Military Ar©a Ko〇 2
24 ands as an Incident to such evacuation, r̂er© detain©! in relocation
25 centers〇 This raises the following important legal questions〇
26 (l)Under what circumstances and to vhat ©stent may
27 military authorities In time of war employ martial law to maintain
28 control over civilians in th© United States?
2 9 《2) Was it a valid exercise of the war power* for th©
5〇 President and his subordlnat@ asilitapy coiinnanders to evacuate and
31 detain citi2i©ns of Japanese ancestry residing in Pacific Ccasfc
32 military areas?
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1 {^) To ¥hat extent may th© courts review the actions
2 taken with reference to persons of Japanese ancestry In Pacific 
5 Coast military areas?
斗 Th© answers require a consideration of the principles of
5 martial law in time of xmr and the raXation of th© courts to the
6 military authorities〇
7
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ARGUMSHT

I〇 THE PRESID丽 8 S ORDER ISSUED AS PRESID耐  AND COMMAKDER-INへ 
CHIEF, AUTHORISING THE EXCLUSION OF PERSONS FROM DESIGNATED 
MILITARY AREAS OR THEIR DSTEHTIOH THERBIM, M D  THE OHDBRS OF
the o o i m m m m  general pursuant t h e r e t o  ̂ktacuating pebsohs
OF JAPANESE ANCESTRY FROM SUCH AREAS AHD DETAINING THEM XN 
ASSEMBLY CEHTER3 AS AH IHOIDEKT TO SUCH EVACUATION, ARE C0N« 
3TITUTI0HAL HSASU娜  OF MOTIAL LAW。

A 〇 Th© Exercise of Martial Law Is Part of
— ii_» iMwi_~wiLmm_T»-T]i_iiTm「-Tiiiii_i i riimrr i i ~~rTn i  ~pm i~" ■ -n  ■  m 1 1 -  - ■ ■ ■  —the rresldent? s war Power 〇
«caww>wa»wu«n,—■wr.jnn — rwrawa ，■ jrjrswjjntari 蠤 _4*!aiwTtwcn—— waaBneas

When, as at present5 th© nation is at var, its first 
function and primary duty is to preserve itself 〇 The Const:ltu*bion 
divides the ¥ax» p〇¥©r "betw©©!! the Presidenti and Congress。 Congress 
is granted th© power to declare var (Art 〇 1„ Sec 〇 8, Cl〇 11} ,  to 
raise and support armies (Art〇 X, Sec 〇 8, Cl〇 1 3 to mak© rules 
for th© gov©rnanc© of th© armed forces (Art, I, Sec» 8, Cl〇 1杯》, •
and to make all lavs vhich shall b© necessary and propel*4 for carry® 
ing thes© powers into execution《Art。 I, S©<5〇 8, Ql〇 18) 〇 Th© 
duty of conducting the wax* is placed vipon the President in his 
position as Commander-ln»Chi©f of the armed forces (Art 〇 II， Sec 〇 
2, Cl。 1》。（砵）

MTh8 povex» to make th© necessary lavs is in Congress^ the 
power to execute In th© President. Both powers Imply many 
subordinate and auxiliary powers. Each inc丄udes all 
authority esa©ntiial to its due ©xereise。" Ex 它art© 
k Wall〇 2 (1866) 〇



V, Kahn,li Wall。秘  U 8?〇):
wTh© measures to b© taken in carrying on 
wap and to suppress insurrection are not 
defined0 The decision of all such ques­
tions rests wholly in the discretion of 
those to whom the substantial povers in« 
voiced ax*© confided by the Constitutlonc1*

Hamilton^ writing In The Federalist, also pointed out
that:

"These powers ought to exist without limi­
tation, because It Is Impossible to fore» 
see and define the extent and varietj of 

means vhicE may b© noc©ssar^ to saCTsfy 
^Rem〇 î ie circumstances tEat endanger the '
safety of nations are infinite, and for this 
reason no constitutional shackles can wisely 
be imposed on the power to which the care of 
it is committed。 This power ought to be co« 
extensive with all the possible combinations 
of such circumstances; and ought to be under 
the direction of th© same coimcils which are 
appointed to preside ov©r the common defens©。" 
(Federalist^ XXIII》 （Emphasis added)

In a total global war not confined to th© actual scene of 
hostilities but waged swiftly and violently and at long rang© upon 
civilians^ factories and fields far beyond the front line and 
conducted toy sabotage, ©spionag© and propaganda everywhere, the 
President as Coimnand8r-in-Chi©f, through his stibordinste military 
commanders,, must undertake certain precautionary and preventive 
measures in areas not directly under the sleg© guns of th© enemy, 
th© object of which is the protection of the civilian population 
and th© sucoessful prosecution of the wai*〇 Such measures of con« 
trol, when applied to civilians within our borders to meet actual 
or threatened danger, Is a valid exercise of martial law® Indi­
vidual rights guaranteed under tho Constitution must temporarily 
bend to th© exercise of the paramount and fundamental constitutional 
right of th© State to preserve Itself.

The point Is that th© exercise of this control in domestic 
territory, namely martial law., is just as much a part of oup Con® 
stltution as the provisions guaranteeing th© individual rights
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1 which may b© affected toy martial law〇 The Constitution cont©m«
2 plates th© necessity of* limiting the exercise of some privileges,
5 such as freedom of movement^ in order to secure the continuance of
4 all our constitutional rights〇 As former Chief Justice Hughes said,
5 when speaking of the war pavers under the Constitution in an
6 address before th© American Bar Association In 1917 during another
7 critical period In oux* history:
8 H¥e are making war as a nation organized under 

the constitution, from which the established
9 national authorities derive all their powers 

either In war or in peace。 The constitution
10 is as effective to»day as it over vas and the

oath to support it is just as binding〇 But
11 th© framers of the constitution did not con­

trive an imposing spectacle of impotoncy〇 On©
12 of the objects of a 9more perfect Union® was

°to provide for the common def©na©〇® A nation
13 which could not fight would b© powerless to

secure 8th© Blessings of Liberty to Ourselves
14 and our Posterity*6 Self«pr©aervatIon is the

first lav of national*"!!?© and ih© constitution
15 ItseO* provisos the necessary powers In oraer

to dei*en(i and preserve th© United States 〇
16 Story samT^he  .

country would be in danger of losing both its
17 liberty and its sovereignty from its dread of

Investing th© public councils with th© pover
18 of defending it9 It would to© more willing

to submit to foreign conquest than to domestic19 rule。3" (Reports of A 3 . A ”  1917# P 。 2481 Sen。

Doc。 Wo。105i 65th Congo, 1st Sess〇J 3)
20 (Bmphasls added)
21 Martial law has been likened to the public right of
22 

2ラ

24
25
26

27
28 

29

51
32

self-defense by an individuals
"Martial law is the public right of self* 
defense against a danger threatening the order th© existence of th© state〇 (Wiener,

• A Practical Manual of Martial hav3 p 。 16

Winthrop, Military Lav and Precedents,

But martial law when instituted as an aid to the conduct 
of a national war is broader than th© common law doctrine that 
force to whatever degree necessary may be used to repress illegal 
force, for the President and his military commanders charged vith 
conducting the war have the duty of taking all reasonaDle measures

15



1 vhlch the conduct of the var makes necessary» Thus martial xaw In
2 time of var has a different application than in times of peace
3 where troops, either Federal or State^ are employed or should be
4 employed to assist the oivll lav enforcement authorities in the

(5)5 restoration of peace €uad order〇 The measures of civilian
6 control undertaken by the military may b© purely preventive in
7 character, such as the detention of persons potentially dangerous〇
8 As Winthrop says in Military Law and Precedents, Reprint, page 820s
9 1f£teirtlaX lav is Indeed resorted to as much 

for ih© protection or the lives and property
10 o? peaceable individuals as i*or the regression 

. hostile or vjj^.ent elements 〇 it may become
11 requisltie iliat It supersede for the time the

existing civil institutions^ but, in general#
12 except In so far as relates to persons violating

military orders or regulations, or otherwise
13 rnter?ering with the exercise of military

authority, martial lav does not In effect sus-
14 pend tha local lav or jurisdiction or materially

restrict the liberty of th© citizen; it may call
15 upon him to perform special service orv labor for

the public defense, but otherwise usually leaves
16 him to his ordinary avocation(Emphasis added》
17
18 B〇 Judicial Control of Martial Ijav,
19 Th© touchstone by which these preventive measures are
20 justified is th© military necessity for the particular controls
21 exercised» The best statement of this guiding principle is that
22 contained in Wiener In A Practical Manual of Martial Lav (19^0) ：

-------------- ---- -------- --------: M :

23 nMartial law is the public law of necessity.
Necessity oal^s it forth, necessity justifies

24 its exercise« and necessity measures the ex­
tent and degree to which it may be employed•"

25 (p。 16)
26 wIts occasion and justification thus Is neces-sity»" 《Winthrop, Military Lav and Precedentち
27 Reprint, p〇 820)
28. Of course, today vlien the homefront is equally as impor，
29 tant as the battlefront, the power to conduct the var successfully

____________________— — — ™  ................................................. -  _________________ ___________________________________ ____________________ 一

31 (5) Ther© has been a gross misuse of State troops in times of .
peace by Governors In capital-labor disputes and In the 

52 settlement of political and economic controversies. (Wiener,
A Practical Manual of* Martial Lav, pp„ 160-X69)

14



1 cannot b® limited to the activities of the battleline* It clearly
2 contemplates the taking of all reasonable precautionary and pre»
5 ventive measures for th© control of civilians within our own
.4 borders» Even dxiring th© Civil War the Supreme Coxirt, In Stevart
5 v 。Kahn, 11 Wall 495 (1870), said: -
6 n *** the power is not limited to victories 

in th© field and th© dispersion of the insur-
7 gent forces« It carries with it inherently 

th© power to guard against the Immediate re«
8 nowal of the conflict, and to remedy the evils 

vhlch have arisen from its rise and progress9 *
10 But martial lav is not as some zealots declare, simply
11 "the will of tli© general" 〇 Such a proposition is abhorr©iit to a
12 nation fighting against military dictatorship. All vlll agree 
15 with th© Supreme Court in. th© Milligan case, 斗 W a H  2 (1866) ，
14 when It said:

ttThe Constitution of the United States Is a 
law for rulers and people, equally in var 
and in peace and covers with the shield of 
its protection all classes of m©n, at all 
times and under all circumstances* w (p〇 15)

18 For as Justice Dav^s states In the Milligan opinion:
19 "The country must fee preserved, but a 、

way so that It is worth preservingo11 (p〇 126)
20

21 And in var, as in peace, th© judicial arm of th© State
22 must be kept strong to pass upon the question of the validity of
25 the measures taken by the military in exercising control over
24 civilians in domestic territory. As our Supreme Court said in
25 Sterlii^g v。 Constantin^ 28*f TJ* 3。 3 7 8 《1952):

wVFhat are th© allowable limits of military 
discretionand whether or not they have 
X>een overstepped in a particular case, are 
judioial questionspW (p〇 599)

29 C. Martial Law by the Test of
SecesslLtjisr flcLy Be 

3〇
31 By the very test of military necessity, martial lav most
>2 often Is something less than the complete taking over of the gov-

26
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28 •
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ernment in domestic territory, even in an area of military opera­
tions . Much of the argument and misunderstanding of the term 
Mmartial lawM arises from the failvire to realize that martial lav 
need not b© absolute or suspend all civilian authority, but that 
it may and in fact shall be exercised only to th© qualified or 
limited extent that the military necessity requires。 This prin­
ciple vas recognized by the United Stat©3 Supreme Court in 
Mitchell v. Harmony 15 How〇 115 (1851)# vherein the court, with 
reference to the Army8 s cozsmandeerlng the property of a civilian 
during th© war with Mexico, stated:

nIt Is Impossible to define th© particular 
circumstances of danger or necessity in 
which this pow©r may Tb© lawfully exercised。Every case must depend on Its own circum- 
stances« It is the emergency which gives th© right, and the emergency must be shown 
to exist before the taking can be justifiedノ’

In Commonwealth ex rel Wadsvorth v. Short all,206 Pa。 

St„ 165, 55 AtX〇 952 (l9〇3)i limited or qualified martial lav was 
recognized:

"Order No〇 39 was, as said, a declaration of 
qualified martial lav。 Qualified, in that 
it was put in force only as to th© preserva® 
tion of th© public peace and order, not for 
th© ascertainment or vindication of private 
rights, or the other ordinary functions of 
government• For these th© courts and other 
agencie日 of the lav vere still open$ and no •
exigency required Interference vith their 
functions 〇 But within its necessary fields 
and for th© accomplishment of its intended 
purpose, it was martial law, with all Its 
powers 〇 The government has and must have this 
powei* or perishu * * * Iti is not unfrequenfcly 
said that the community must be either In a 
state of peace or of war, as there is no in­
termediate state» But from th© point of view 
now under consideration this ia an error。

There may toe peace for all the ordinary pur­
poses of life, and yet a state of disorder, 
violence, and danger in special directions^ 
which^ though not technically var# has in its 
limited field the same effect, and, if impor­
tant enough to call for martial law for sup­
pression, Is not distinguishablej  30  far as 
th© povers of the commanding officer ar© con­
cerned. from actual war。 The condifcion in
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fact exists, and the lav must recognize it, 
no matter how opinions may differ as to ¥hat 
it should b© most c<?ri»©ctdy called。’* (p〇 95扛）

Th© Montana court states th© matter succinctly (Ex pai?t©

McDonald, 49 Mont。 454,1衫 ；Pae。 9竹 （193^)5
HMartial lav^ however, is of all gradations, 
and although th© Governor cannot, by procla­
mation or other¥lse# establish martial lav of 
the character above discussed, he is not 
barbed from declaring It in any form〇 W© must 
th©r©for© assume that, in using that phrase in 
His proclamax;Ton, h© meant only such degree or 
form oi* mar€laJT"iav as He was constltutlonaxl^ 
autliopfaea \o impose 〇 Is we have seen above,
He vas aufhopfzed" to detail the militia to 
suppress th© insurrection and to direct their 
movements^ without regard to the civil authorl® 
ti©8# and they could in the performance of their 
vork take such measures as might b© necessary^ 
including th© arrest and detention of the insur­
rectionists and other violators of th© lav, for 
delivery to th© civil authorities (p。 95斗)
(Emphasis added)'

Speaking of a proclamation of martial lav by th© Governor^
the Idaho court said in In re Boyl®, (Idaho,1899) 57 Pac*. J 〇6 i

action of 让 ® 00v©rnor *** has th© effect 
to put into fore®, to a limited extent, martial 
law.in said county。" 《p e 707)
On© of th® "best; expressions of the principle is contained

in Bishop ,̂ New Criminal 8th Ed〇, sec〇 55 (1892) s
”Martialla¥ is elastic In Its nature and easily 

• adapted to varying cipeumstanc©s〇 Iti may oper­
ate to til® total suspension or overthrow of civil '
authority1 or its touch may b© light, scarcely 
felt or not felt at all by th© mass of the people,
¥hll© the courts go on In their ordinary course, 
and th© business of th© community flovs in its 
accustomed channels〇M

Se© Wiener, supra^ pag© 100

Fairman, Martial Law and Suppression of
y r o n a p 1■丨，■■■刑.ij»—

How©vex*, the fact that martial law may \)@ less than abso­
lute control over civilians in domestic territory is to b© dls-» 
tinguished from the question of whether or not a proclamation of 
marfclali law can b© mad© only by Congress except that vhen time does

IT



1 not permit it may 1)¢ mad© "by the President。 That proposition per-
2 tains to the issuance of th© proclamation and the calling out of 
5 the troops〇 While such a proclamation Is held to be conclusive
4 (Sterling v。 Constantin, 28? U〇 S6 378 (19352)), it remains for th©
5 court to pass upon th© particular measures taken by the troops〇

6 As will be shovni a proclaiaatlon is not a prerequisite of a valid
7 exercise of 邮 rtial law。
8 •
9 D, Th© Test of Necessity Should

SiTlTonionanrvith t〇a a v « s ~
10 MlUary Problems 〇
11

12 The attack upon President Roosevelt8a Executive Order and
13 the detention orders of th© Commanding General pursuant thereto is 

in&d.e upon the ground thais situation existent th© ppdsent
15 time does not justify any action under martial law because th© civil
16 in Californlet h&v® not lDe©ii deposed by* an invasion and 

the civil courts are open。 Reliance for the proposition that the
18 necessitous situation must first b© In this extremity is placed
19 mainly upon the dictvim of the majority In Ex papte 4 Wall。

20 2 (1866).
21 In 1864 Lambdin f * Milligan, a civilian and resident af
22 the S"ta/t6 of* Zndianfit v& 日 ax*p@sti®d by oi*d©i* of* fiov©y〇 H©
25 vas tried before a military ooiamisslon convened at Indianapolis,
24 on various charges of aiding th© Southern cause, and sentenced to
25 he hanged c At th© time of the arr®st Indiana was not threati©ii©d
26 vlth attack, although previously Southern troops had invaded th©
2T State〇 Milligan*s petition for a writ of habeas corpus reached
28 the United States Supreme Co\irt upon a certificate of disagreement
29 from the Federal Circuit Court〇 Th© writ vas granted upon the

ground t>h8>t 0ongx*Gss^ to coupt scildj tlio power vas coi&«
51 mitted, had not authorized trial by military coznmission〇 This 
32 decision, Joined In by all members of th® court, disposed of th©

18



case upon jurisdictional grounds• However, a bare majority of 
five vent on gratuitously to say that Congress in any c&so would 
not have had tho pover to authorize trial by military commission
at any place outside the theater of active war, becc^is©, it said:

exist where th© courts are opoĵ  and in th© 
proper and unobstructed exorcise of their 
JurisdjlctJioiu It is also confined to the locality of actual var«H (p〇 127}
On the other hand, a minority of four, led by Chief

Justlc© Chase, in a specially concurring opinion, took issue with 
this dictum aad contended that:

Wh❹：re p®a>ce 癌xi8ts the l&ws of peace must prevail〇 What v© do maintain is, that vhen 
th© nEtlozi Is Involved in wap €̂ id soxqo por« 
tions of th© country ar© invaded and all are 
exposed to invasion, it is within th© pover 
of Congress to detormln© in what states or 
districts such great and ixaminent public dan« 
ger exists as justifies th© authorization of 
military tribunals for th© trial of crimes 
8.1id offenses against tho discipline and se­
curity of th© army or against the public safety*"《p0 14〇y

Because of th© frequent reference medo in this case to
th© Tact that the courts In this combat zone wer© open and in tha 
proper and unobstructed exercise of their jurisdiction, it Is 
Important to note that this part 〇r tlx© majority dictum must b© 
confined to th© sorlous question of whether or not and upon vhat

is diffioult to perceive what application^ 0110 way or another, 
the fact that th© courts az*© open op not would have upon a d©t©x»« 
mln&tlon of* tlio Justification fop the Army8 s taking measures to

(6) As the court itself,puts th© question, MUpon the facts stated 
in Milligan°s petition, and the exhibits filed, had the mili­
tary commission mentioned In it jurisdiction, legally, to try 
and sentence him?" Ex parte Milligan^ 4 Wall。 2 , 118 {3L866》。

wMartlal lav cannot rise from a threatened 
invasion» Th© necessity must b© actual and present; the Invasion real, such as effect^

»oses the civil e can n̂ rvez*

occasion a civilian may b© tried by military conanisslon« It .
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prevent sabotage ana espionage and to protect the civilian popula­
tion within a theater of operations〇

The view of the aiajority that martial law must be con­
fined to th© locality of actual war does not require a change of 
this phase of the test of necessity but merely a nev and roallstlc 
conception of th© typo of warfare being vaged today 〇 In 1866 when 
th© Supreme Court rendered the Milligan declsloiij the methods of 
warfare were such that a civilian government would b© disrupted €Lnd 
unable to secure public safety at home only when a locality lay 
under the siege guns of an attacking force« The court then vas 
looking at a scene wher© the principal offensive force vas the 
foot soldier and cavalry and where civilian authority could carry 
out its function of maintaining the safety of citizens until It 
vas forced to flo© by the inaaineiit danger of capture。 Seventy-six 
years ago the theater of actual war vhereln th© army might have to 
exert control was the area of operations of the contending armies〇 

In 3.919 Judge Learned Kand^ writing in Commercial Cable 
£2 。 サ。 Burleson^ 255 F©d〇 R0p〇 99 (1919), with reference to the 
Presidents pover as Oommander<-ln<»Chief to take over cable lines 
for ¥ar use, declared:

’’But， indeed. It would be a lai&e comprehension 
of tix© scope and variety of modern war, vhich 
limited Its activities to the JUamedlat© the&tpa 
of military operations«w (p〇 104}

Tod&y oui* nation-vid© civilian defense preparations illustrate that 
th© entire of* the United States can be considered a theater- of*
vax*〇 This yaa rocently and vividly made clear fey th© landing on our 
©astern shores of Gex»man saboteurs whose sabotage objectives lay
various places In the East and Midwest〇 Today long range bombing 
planes and cetrrier based aircraft and far^roving submarines place a 
large portion of our country and State vlthin the area of threatened 
Invasion. The •presence of Japanese troops In th© Aleutian Islands, 
th© shelling of ships In our territorial waters^ th© air attacks

20



1 upon Alaska and th© Pacific Coast show that w© have already been
2 invaded and that the fear of further invasion Is veil rounded*,
5 Our courts and our civil administrations may continue to function,
4 y©t they may be no longer able to adequately secure the public
5 from thes© dangers。 This type of total war not only places
6 the homefront vithin th© theater of warfare "but presents conditions
7 of compelling military necessity which civilian authorities cannot
8 nor should not t>e required to m©©t〇

9 The situation clearly calls for a deolaration by this
10 Court that th© test of necessity Justifying actions under martial
11 lav should ba in line with our present-day danger from total var
12 so that th© criterion Is th© Imminence of the threatened attack
13 and the appx»opz»iat©n©s8 of the controls exercised by the Commanding
14 General under th© circumstances es they appear to him at the time
15 and place〇
16 As Professor Charles Palrman declares:
1? nIt does not take an actual bcwnbing of Poarl

Harbor or a shelling of Santa Barbara to iin«
18 chain th© hands of th© commander on th© spotc

Facts of this sort prov© the reality of the
19 danger„ but th© courts should bo prepared to

sustain vigilant precautions without waiting
20 for such proof 〇 A commander should not be

put In a worse position legally because he
21 has contrived to keep disaster at armgs length〇M

(Palrman, The Lav of Martial Rule and the
22 Rational Baergency, ちS H ^ v 。 X*,政ンi仝5砵,1288,

• Tun© 15^2
23 '
24 On© of th© first decisions rendered under th© present
25 conditions of total warfare and recognizing that under th© present
26 situation a new criterion of necessity must b© applied is the case
27 〇f 良 庶 ㈣ 賺 ，，心 与 。划 （_ :  petitioner； a
28 Japanese-Amerlcan citizen resident of Seattle, by a petition for a
29 vrit of* habeas corpus, questioned the authority of th® Commanding
3〇 Oenoral of the Western Defense Command, under Presidential Executive
31 Order 9066, to issu© curfew orders applicable to American citizens 
52 of Japanese ancestry〇 Relying upon th© dictum of th© majority in

21
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the -Milligan caae^ the petition alleged that the State of Wash«
2 ington had not been Invaded and that the Federal and State courts
5 there vero open. The court denied the petition not only on the
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ground ths.t no &ctual detention was shovn but also because th© 
curfew order was a proper military measure In the light of present 
conditions In the Western Theater of War, despit© th© fact that 
th© situation did not meet the test of necessity in the Milligan 
caso> and said:

ttTh© United States is at war--a var such as 
this nation and this world has never seen 
before 〇 We ar© in a recently declared Mill- 
tary Ar®a〇 The oi*d©rsi, commands and lavs 
complained of ar© Intended to safegusLrd such Military Aroaan (p〇 522)
MIn th© Civil War vhen Milligan vas tried by 
military commission no invasion could have 
"been expected into IndianaL except €irt©r much prior notice and weary weeks of slow and 
tedious gains by a slowly advancing army〇 They then never Imagined the possibility of 
flying lethal engines hurtling through th© 
air several hundred miles within an hour〇 

They never visioned the possibility of far 
distant forces dispatching an air armada that 
would rain destroying parachutists from th© 
sky and Invade and capture far distant terri« 
tory over nights They never had to think then 
of fifth coiumnlsts far， far from the forces 
of the enemy successfully pretending loyalty 
to th© land where they vere born, who In fact, 
vould forthwith guide or join any such Invaders〇 
The past few months in th© Philippines, of 
vhlch the petitioner^ husbajid Is a citizen, 
establish that apparently peaceful residents 
may become enemy soldiers over night〇 The 
orders and commands of our President and the 
military forces, as veil as the lavs of Con- 
gr©ss, must, if we secure that victory that 
this country Intends to win, be made and applied 
vlth realistic regard for the speed a-nd hazards of lightning war〇

« « «

MHow many here believe that if our enemies 
should manage to send a suicide squadron of 
parachutists to Puget Sound that th© Enemy 
High Command vould not hope for assistance 
from many such American»born Japanese?
MTh© law enacted by Congress and th© Presi­
dent's orders and commands indicate that 
those vho are charged with the defense of 
this area, of oin» Constitution and our insti­
tutions, deem Puget Sound to b© a critical

22-



military area definitely essential to national 
defense«
111 do not believe the Constitutldn of the 
United States is so unfitted for survival 
that it unyieldingly prevents the President 
and the Military^ pursuant to lav enacted by 
the Congress^ from restricting the movements 
of civilians such as petitioner, regardless 
of how actually loyal they perhaps may be. In 
critical military areas desperately essential 
for national defense 〇w Ip 〇 525》

Even during the last World War, In United States ©x rel* 
Vessels v〇 McDonald, 265 P©d〇 75砵（1920), a federal court held that 
New York Hertoor vas Mvlthin the theatre of war11 〇 The decision up­
held th© authority of a naval court martial to try the plaintiff, 
Herman Vessels^ as a German spy because of his espionage activities
in the vicinity of New York Harbor 〇 Weasels contended that on the 
basis of the Mllllg&n case^ th© naval court had no jurisdiction fco 
try him because his activities were in the United States^ rather 
than In Europ© where the fighting vas going on; furthermore, he  ̂
contended th© federal courts in th© R@w York Federal Distript were 
functioning。 On appeal th© Federal court upheld the jurisdiction of 
the naval court and pointed outs

"Th© term 8 theatre of wap9, as used In the 
MjUiigan cas®, apparently vas intended to mean the territory of activity of* conflict。 

With th© progress mad© in obtaining vays and 
means for devastation and destruction^ the 
territory of the United States was corthinly 
vithin the field of active operations。 Great 
numbers of troops were being sent abroad, and 
in larger numbers« sailing from th© Port of 
New York* * * * Ships vere being destroyed 
within easy distance of the Atlantic coast; 
thore was a constant threat of and fear of
airships above th© Harbor and City of New York 
on misaions of destruction。’* (p〇 764)

What th© federal court said twenty-two years ago is now 
many times as obvious and applicable to th^ present situation on th© 
Pacific Coasts A review of the authorities indicates that there la 
general agreoment that the majority dictum went too far vhen it said 
that martial lav cannot arise from & threatened danger; that the
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courts and civil administration must alreaay have been deposed〇 
Falrman, The Law of Martial Rule, p〇 1^5 
Willoughby, Constitutional Law, 2nd Edv III,1602 
Glenn^ The and the LaVj 188«190
The dictum of the majority fails to meet today9s war-time

conditions。 It requires aa invasion and the complete breakdown of
civil government before the military may act〇

Former Chief Justice Hughes^ speaking before the American
Bar Association in 1917 about the test in the Milligan case, said:

'Certainly, the test should not be a mere 
physical one, nor should substance 
sacrificed to form〇w (War Powers Under 
the Constitution. Sen0 Doc〇 lio〇 1^$, 65th 
t?ong«,1st fe©ss〇5

E 。

fake Steps to Protect €E© UiviTIan 
FOTpulatiin 〇

Tho argument is made that the measures taken on the 
Pacific Coast with reference to the Japanese«American citizens are 
not authorized because there has been no formal declaration that 
martial lav has been established in the areas from which the 
evacuations vere ordered« The fact is, no proclamation is neces«» 
sary〇 If th© 11©cessity exists to exercis© military control in a 
particular manner, therein lies the Justification。 If the neces­
sity and the occasion for martial law are not present, words cannot 
give it life, nor if the necessity and the occasion do exist, is 
a proclamation necessary。(了） As Professor Charles Palrman, the

《7) In 1914, after federal troops had been sent into Colorado to 
keep order there after th© state forces w©r© unable to cop© 
vlth the situation^ it was suggested to th© Secretary of War 
that martial law be declared。 Th© Secretaryf Mr* Garrison, 
replied to the officer making the requests f,I do not knov of 
anything that you cannot do under existing circumstances that 
you could do any better if ther© was a written proclamation 
of martial law posted in your districtcW- 《Wiener, A Practical 
Manual of Martial Law, p〇 19。》

2林



:
5

5
6

：
10

11
12
13
14
15
16 

IT 
18

19
20 
21

23
24
25
26

27
28 

29 
5〇 
51

dares ̂ conces*ning Executive Order 9066, under vhlch the defendant
herein was ordered to comply vith the curfew orders;

,fProbably tho ppoblam vill only b© confused by 
talking about martial lav 0 The President has 
mad® no such proclamation and if he did his 
constitutional powers would not be increased 
one vhit〇 The question in evepy case of 
military control would still be, can the action 
complained of be justified as apparently reason­
able and appropriate, under the circumstances^ 
to the defense of the nation and the proaecu» 
tion of th© war?n- (San Francisco Chronicle4 
March 4 , 1942, p. 3141~ --- ---------- 一 一 一

Congress has recognized the martial lav powers of the
President and his subordinate military commanders In military ar«as 
or 2〇n©s〇 In Public Lav 5〇3 (77th Congo, 2nd Sessc# Ch« 191) 
Congress malces it a misdemeanor for any person to disoboy restrict 
tlons imposed by order of the Secretary of War or military commander 
designated lsy him as made applicable in military areas or zones 
(8upf»a, p〇 6)令 Of course the standard obviously implied in Public 
Law 5^3 is that the restrictions prescribed, must b© appropriate to 
the conduct of th© war in th© military area〇 Orders of the military 
authorities beyond this test would be held ultra vires as being 
beyond th© constitutional powers of the armed forces« In other 
words, the measures of martiall&v must bear a reasonable connection 
to military necessity*

II 〇 THE EVACUATION AND THE DETENTION IKCIDMT THERETO WERE A 
PROPER EXERCISE OP MARTIAL LAW.

The detention of the petitioners and other persons of 
Japanese ancestry Is and vas a proper exorcise of martial lav. The 
situation on th© Pacific Coast, involving as It did dangers from 
sabotage and espionage, justified tho evacuation of persons of 
Japanes® ancestry as a group〇 The same military necessity also 
justifies th© policy of detention in Relocation Centers Tot the

52 purpose of relocating these persons outside of military areasa

»25



1 Th© Hous® Sel❹ct; Coiamitt©© Investigating National
2 Defense Migration has published its study of the reasons for the
3 relocation procedure 《Pourth Interim Report, H.R。 2124, 77th Cong。，

4 2nd Sesa”  May 19斗2)〇 Its findings ar© summarized as follows:
5 M0n April 7 approximately 100 Federal offi- 

ci&ls, governors, and attorneys«general of
6 10 Western States met at Salt Lake City in

a conference called bj War Relocation Authority
7 Director £lseiihover〇 Th© primary purpose of 

th© mooting, as announced by Mr〇 Sisenhover^
〇 was to obtain mutual understanding between the

Federal Government and the State officials of
9 evacuation problems and hov best to meet them〇

Colonel Bendetsen told a press conference that
10 9th© voluntary evacuation program had broken

down because only small groups left; there ex-
11 Ist©d much misunderstanding; State officials

had said MW© ¥〇n 9t take thomwj and there was a
12 great possibility of soci© untoward incident 〇So, on March 20, voluntary evacuation stopped
13 and the War Department mov©d in 〇8 The con­

sensus of th^ governors and their representa-
1斗 tives, with on© or two exceptions 4 was that the

Inland States did not vant California8® Japan-
15 ©s©. If they were to b© resettled Inland, it

was stressed that the Federal Government should
lt> provide guards^ should prevent evacuees from

acquiring land, should take into protective
17 custody those vho had voluntarily evacuated, f

and should mak© express provision for removing
18 them at the conclusion of hostilities〇M (p〇 7 l
19 Th© Committ©© states further (p; 1 7》 that several alt©rna»
20 tives suggested themselves as a means of dealing with the evacuees:
21 ( 1 ) Internment; (2) Voluntary resettlement outside of prohibited
22 areas| or (5) Resettlement under the supervision and control of the
25 Federal Government〇 In explaining the reasons for the adoption of
2k the plan of supervised resettlement the Committee says:
25 MVoluntary settlement outside of prohibited

and restrictod areas has been complicated^
26 if not made impossible for an indefinite

period, by th© r©s©ntment of oommimities to,
27 what appeared to them^ an influx of people

so potentially dangerous to' our national
28 security as to require their removal from

strategic military areas» The statement vas
29 repeated again an̂ l again, by communities out-

side th© military areas^ °Wo don9t vant these
3〇 people in our State。 If they are not good

enough for California, they are not good
31 enough for us5 〇
52 MWhil© apparent respect for the rights of



citizens prompted an ea^ly disposition to 
permit voluntary relocation outside pro­
hibited areas, the seemingly insurmountable 
obstacles to such a program has led to an 
emphasis on Federal responsibility for re­
settlement • Only under a Federal program^ 
providing for financial assistance, pro­
tection to person and proporty euad an oppor­
tunity to engage In productive work, did it 
appear possible to minimize Injustice〇 That 
this responsibility has been recognized by 
the Federal Oovornment is evidenced In the 
Exectitive order of the President establish** 
ing the War Relocation Authority, and In 
subsequent proclamations of General X)eVltt«
8freezing® voluntary evacuation and requiring 
that all evacuees clear through the assembly 
centers ©stablishod by the Army〇M (p〇 17)

XI Of course, the right to detain the petitioners in the

12 respective Assembly and Relocation Centers at the present time Is 

15 the essential question before the Court. However, it would be a

14 mistake and most unrealistic to consider the detention apart fi»om

15 the evacuation〇 It should be judged as a phase of the evacuation

16 « program〇 Th© military authorities would b« subject to criticism

X7 to order a large-scale removal of persons of Japanese ancestry

18 from th© Pacific Coast military zones only to create aources of

19 public unrest and disorder in other parts of th© country 〇 Properly

20 oonsldered^ the detention attacked here is merely & temporary ph&se

21 of the evacuation program which seeks to effectively remove a

22 potential danger and to relocate the Japanese in sections of th©

25 country where any dangers will be minimized and where the Jap^xtese 

2鉢 may reestablish themselves vlth safety and profit to themsolvos c.

25 Already thousands of Japanese have l©f£ ^he Centers to

26 establish self-supporting communities in the of th©

27 United States. Th© restrictions which confine at th© present

28 time to the Centers in no sense constitute punishment nor Is the

29 confinement absolute 〇 As already noted« upon a satisfactory ahov*

3〇 ing Individuals may obtain leave from the Centers (Civilian Exclu»

51 81011 Orders)» As thera is no question of th© commission of a

52 crime, th© contentions ooncerning th© denial of the right to a
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trial by jviry and of the associated constitutional rights ara not in 

point 〇

in those cases arising out of peace-time domestic disturb­

ances the courts have upheld the right of the military authorities 

to take the precautionary and preventive measures of detaining 

persons as a means of suppressing the dlstrubancde The cases point 

out that the question of th© right to a trial by j\iry or punishment 

is not involved. The question in all cases of detention under 

genuine martial lav situations Is merely the apparent appropriate^ 

ness of the detention as a means of meeting the emergency〇 Inter® 

ference with the liberty of the person has been upheld ovon though 

no personal blame csui be placed on the person detained.

In Moyer v 9 Peabodi, 2122 U 〇 S 。78 {1今09》# the Supreme 

Court upheld the sustaining of a demurrer to a complaint seeking 

damages against a governor and M a  militfiLry commanders for detaining 

one Moyer, the head of a miners® organization, on th® ground that 

it vaa a proper measur® 〇r martial law。 Th© disorder was attributed 

to the actions of the members of the organization« It was alleged 

that th© imprisonment, which had been for a period of two and a 

half months» vaa vlthout probable cause and that the plaintiff had 

been deprived of his liberty without: due process of lav。 As in the 

present case, It vas alleged that no complaint had been fll^d 

against Moyer and that the civil" courts were open, reliance being 

placed upon Ex joarte 4 Wail * 2 《1866), and Ex cart®

Merr^raan, 9 Anu R« 5 2 4 , 1*T Fed。 Cas〇 No〇 9杯87 (1861)* (p。 8〇 of

212 U 〇 S 〇} The court, In upholding the judgment# first pointed out 

that th© detentions of persona for the purpose of restoring order 

were not by way of pvmishment wbut are by way of precaution to 

prevent the exercise of hostile power**<, (p〇 85) Speaking through 

Mr» Justice Holme8 the court then said;

MWhen It comes to a decision by the head of
the State upon a matter Involving Its Ilf©,
th® ordinary rights of Individuals must yield

»28»



X to vhat he deems the necessities of the
moment 〇 Public danger warrants the eubstl-

2 tution of ©xecutiv© process for judicial
process. S«© v B，Sanders，§9 TJ* S P 441,

う  44も。 Thia was admitted with regard to kill®
ing men in th© actual clash 〇r arms, and w©

4 think It obvious, although it was disputed, 
that the same wls true of temporary detention

5 prevent appreEendedliarm 播#‘ 1 i_(p0 551

6 . ■ 、 . . ： ：

7 Moyer had previously petitioned the Colorado cotirts for

8 a writ of habeas corpus to obtain his rei©asd from th© military

9 detention (pi r© Mo\er, 55 Colo。 1 5 85 Paa。 19〇 (1904))。 伽 e

10 vrit was denied and the detention as a proper measure of martial

11 lav was upheld In these ¥〇rds;
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nTo deny th© right of the militia to detain 
those whom the^ arrest while engaged in sup« 
pressing acts of viol©nc© and until order is 
restored would lead to the most absurd re« 
suits 〇 Th© arrest and detention of an Insur­
rectionist, either actually engaged in acts 
of violence or in aiding and abetting others 
to commit such acts, violates none of his 
constitutional rights〇 He Is not tried by 
aiiy military courts or denied the right of 
trial by jury; neither is ne pimiahed for 
violfttion of lav 'His arrest and detention
in such circumstances ar® merely to D3?evant 瓜 琪  

from taking part or aiding In a continuation of 
the condTElpns which tile Governor, In the dig- 
611arge oî  fils ofTiclal duties and in the exer<
else of" the authority oogferred by lava J.s en> 
deavorlnp; to suppress« 眢 It la true that 
petitioner is not held by virtue of any yarrant^ 
but, hia arreat and detention are -authorized 
by law, h© cannot complain *** • (b5 P a c . 195)
ifemphasis

During a genuine state of insurrection in Indiana, an

Lnjunction, was sought to restrain, among other acts, the arrest 

ind detention of th© persons participating In the rioting (€ox v 。 

4cWutt,12 F. Supp. 3 5 5  ( 1 9 5 5 ) )〇 In denying th© petition the court 

jalds 、

MTh© purpose of martial lav Is to restore law 
and order。 It is not necessarily to punish 
foi? the commission of an offense 〇 If it be­
comes necessary to Imprison a person； to de­
prive him of the right of a trial by jury# to 
deny him the right of habeas corpus, or to 
deprive him of other rights, in order to restore

*•29**
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lav and order, the military authorities ar©
given that pover* Under th© lav, the Governor 
had authority to declare martial law in the 
affected ap®a〇 That authority must be con»
tinued so long as it is necessary to assume
the restoration of lav and order〇M (p® 5〇0)

Under similar circumstances loaders of movements result 

ing In public disorder have been detained under martiallsv as a 

means of dissolving the public danger〇

In re Boyle, (Idaho,1899) 57 Pac« T〇6

Ex part® McDonald, 49 Mont。 454，145 Pac。

§4Y Ci$W) (©SpHaslzing the distinction 
betvoen trial and punishment of civilians 
by the military authorities and mere de» 
tentlon as a means of avoiding publlo 
danger 〇)

The conclusion to "b© dpawi from these instances of

detention aa measures of lav has "been v©ll stated by

Wiener, supras

MWhenever th©r© Is riot or insurrection, there 
ar© pretty tain to *b© i*inglead3rs 1 once 
these ar*@ apprehended, th© back of th© disturb® 
ance is likely to be broken. Accordingly, com­
manders ordered Into the fi©ld to suppress
domestiicdisord©rshav®almostljivapia1blyc@ii»
tered their attention on th© heads of th© 
offending moveuient, hav© arrested them, and 
have k©pt them in custody until such tim© as 
th® disorders subsided and/。1* the persons de­
tained could be turned ovex* to th© civil authori-
ties for trials In many instances, no trial 
ever took place; the detention v€ta conceived to 
^gJ,eS.tfrely at a n  punl|ive〇
**4 this procedure, which did not Involve th© 
Buspensjlon of th© writ of habeas corpus, ox* th© 
supersession of civil courts by military tri­
bunals , ov indeed any domination of the civil 
authorities "by the military but rather the 
closest cooperation between them# laas come 
fairly generally to be known as qualified 
martial law or prevenliv© mareal lavT ̂ h e r o  
there has been vloi©ric© or disorder in fact, 
continued (Jetention of offenders by tha mill*** 
tary is so far prop©!* as to result in & denial 
by th© courts of writs releasing those detained 
and a refusal, after they have b©an released, of 
damages fop false Imprisonment. The legality of 
the practice has been sustained In Idaho^ 0〇!〇*=
rado, Montana, K©v Mexico，エndiana, and Iowa,
end has received the Imprimatur of approval of 
the United States Supreme Court In Moyer v e 
Peabod^« It is. therefore, hardly open to ques- 
tion todayen (Para〇 71# PP» 66-67) (Emphasis 
added)



Fairmajm roaches a similar conclusion:

nIt would seem to follow from the foregoing 
that preventive detention for a reasonable 
period is regarded by the courts as a legiti­
mate means of coping with an Insurrection, 
and that in the exercise of judicial discre­
tion a vrit of habeas corpus m a y  not be al­
lowed if it would interfere with the governor 
in th© performance of his duty to suppress 
insurrectioruK 《Para. 44, p 。 1X7, The Law of、 
Martial Rule)

While petitioners and their fellow Japanese ar® not 

associated vith insurrection, they are associated with the appr©» 

hended harm that among their niaaber there may be those who are or 

would b© disposed to assist th© country of their racial origin 〇 

Th© reasonabl© belief that there is special reason to apprehend 

int©pfar®nc© with th© defense of th© Pacific Coast from members of

the Japanese group on this coast justifies, In terms of tha higher

right of self preservation^ Interference with their personal

liberty r©asoixa131y d©sigri@d to meet; the apprehended danger。

During the last World War the British House of Lords,

in Rex H a m d a 【, 《1917) A •0* 260, affirming (1916)1 K 〇B 。 258,

uphela the propriety of regulations by which th© residence or any

person could be regulated or any person removed or interned in

view of th© hostile origin or associations of the person^ when it

appeared to the Secretary of State expedient for securing th®

public safety。 Th® court said:

n0n© of th© most obvious means of taking 
precautions against dangers such as are 
enumerated is to Impose som© restriction 
on the fr©©dom of movement of persons whom 
there may b© any reason to suspect of being 
disposed to help tlx® enemy。 It is to this 
that rog.14B is dir©cted〇 The measure is 
not punitive but precautionary• Tt was 
strongly urged t & t  no such restraint should 
be Imposed except &s th© result of judicial 
inquiry, and Indeed counsel for tha appellant 
want so far as to contend that no regulation 
could t>a mad© forbidding access to the sea­
shore by suspected persons〇 It seems obvious 
that no. tribunal for investigating the ques» 
tions circumstances of suspicion
exist warranting som© r©日t r a i n c a n  b© imag-



1 ined less appropriate than a Court of lav„
No crime is charged,, The question is vhother 

2 there is ground for suspicion that a particu«
lap person may b© disposed to help the enemy。

5 ***， 《p 。 269)

4 The court then makes some observations which v© beXlov© are par®
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ticularly pertinent to the instant case:

wHovev8r precious the personal liberty of 
the subject may be, there is something for 
which it may well be to some extant, sacri- 
floed by legal enactment^ namely4 national 
success in th© var, or escape from national 
plunder or enslavement。 It is not contended

the mere vnlm oFHEhe h s c u n v e。 what is con« 
tiWiided Is that &ecu€lv© Has "been en̂ )〇w- 
©red during th® war, for paramoimt objects of 
States to Invade by legislative enactment 
that iibsrty in certain states of act®*1 (p〇 
271)

M0ae of the most ©ffectiv© ways of prevent® 
ing a man frora communicating vlth the enemy 
or doing things such as are mentioned In a.

sub-s〇 l《aj and 《c), of the statute is to 
imprison or him。 Hn that as in almost
every case wh@r© prevantiv© justice Is put In 
force some suffering and Inconvenience may bo 
caused to the suspected で8011〇 That is in®v~ ,
Itable« But the suffering is, undor this
statute, inflicted for something much more ,

,important than his lilserty or convenience, 
namely, for securing the public safety and 
defence of th® r@alm〇s, (pff 275)

See Kins v c Governor of Wormwood Scrutbs Prison,
1 1 5 305 ~  ~ ~

It Is true that th® regulations or orders provided that 

th© Internee could xaek© any representations to an advisory 

committee against the order# which would then make a report to the 

Secretary, This in no vay affected th© broad discretionary power 

given to him, nor did it tako from him the solo pover to decide 

whether th© internment order should be revoked or varied. This is 

evident from the language of the order, MIf I am satisfied by the 

report * * * that the order may be revoked or varied without Injury 

to th© public safety or defence of the realm, I vill revoke or vary 

the order * * * ,n

In Lloyd v 〇 Wallach,(1915》20 Commonvealth !»• Rep* 299身



/

1 a statute authorized the Governor-General of Australia to make

2 regulations for securing the defense of the Coimnonvealth* The

3 court upheld a regulation by vhich any naturalized citizen could

4 be detained in military custody if the Minister of Defence had

5 reason to believe him (jllsloyal* The belief of the Minister was

6 the only necessary condition; the validity of th© reasons for th®

7 belief were not examinable.

8 And more recently, under conditions of World War II,

9 vher© sabotag® and espionage are "being employed as inatrumeirbs of

10 varf&ra as never before^ the English courts have uphold the power

11 of Executive to r®mov© or detain citizens whose actions might •

12 endanger the conduct of the war〇 In Li vers edge v 〇 Anderson, ラ All。

13 Eng • R®p。538 (1941)， th© House of Lords upheld th© jLiit©rnmeiit of a

14 British citizen under Regulation I8B of th© Smergoncy Povers

15 (Defence) Act of 1939 (2 and 5 G©o„ VI, c. 62), which provided that

16 the Secretary of 3tate could make detention orders nvlth a viev to

17 preventing (the interne©》acting in a inannei^ prajuaiciaA to th©

18 public safety or defenc© of th© realm〇w The House of Lords r©lt«

19 ©rated what It had previously said in Rex v« Eallida^# supra?

20 HAt a time when it is the undoubted law of the
land that s citizen may by conscription or

21 requisition be compelled to giv© up his life
and all that he possesses for his countryfs

22 cause it may w e l l 1)© no matter for su^priue
that there should toe confided to the Secretary

23 of State a discretionary pov©r of ©nforcing
th© relatively mild precaut:101x of detention。** •

24 (Per Lord Macmillan, 47〇)

25 In commenting upon th© Bngllsli decisions Professor Pairman

26 says: :

27

28 

29 

50 

31 

52

、"All of* this, on© may say, is no precedent 
for construing our own Constitution& But 
where kindred people vho once held the same 
dootrines as ourselves have been driven to 
adopt new views of war power, that experience 
is most persuasive in weighing the authority 
to b© conceded to our own goyernment in like 
emergencies。" （ 55 Harvard L ， Hev* 1255，

1256)



1 H I 。 THE DEOISIOHS OF OTHER DISTRICT COURTS UPON _  IDENTICAL
ISSUES PRESERVES) HERE.

2
5 A numbor of District Courts have already passed upon

4 th© questions presented her© in cases involving the validity of

5 the ©vacuation and curfew orders with respect to citisens of

6 Japanese ancostry in Pacific Coast military a r e a s I n  general

7 th® contentions In these cases v©r© that those orders of th©

8 Coiamanding General of the Western Defense Oozomand deprived

9 American citizens of Japanese ancestry of liberty and property

10 without dua process of law and without a trial by jury end that

11 they constituted an unjustifiabl© discrimination bas®d upon race

12 alon© 〇 It was also contended that the evacuation and curfew

13 orders ver© not a proper exercise of ssartial lav as no proclamation

X4 had been mad© and that under Ex part© supra, no Invasion

15 had closed the courts or deposed th© civil authorities〇

16 In United States v 〇 Hlpabayashi, U 〇S.D*C〇, W 〇D 〇 ¥ash«,

17 N 。!)。, N o。 4 5 7 5 8 《Sept。 15， 19今2》, the defondant, a person of 〆

18 Japanese ancestry and a resident of Seattle» Washington, vas

19 indicted in th© District Court for the Western District of Wash®

20 ington for failing to obey civilian exclusion and cu^fev orders

21 of Lieutenant General J 〇 L 0 DeWltt 9 The defendant demurred on

22 the groimd that th© orders and proclamations already described 

25 were unconstitutional by virtue of th® privileges and immunities

24 clause (Art〇 IV, Sec〇 2, Cl〇 1 ) and th® prohibitions ôf the Fifth

25 Amendment of th© United States Constitution。 It was further

26 contended that th© said orders ver© not authorized by the Execu«

27 tiv© Order of th© President and that Public Law 5〇5» under which

28 th© Indietmont was brought, was invalid〇 Justice Lloyd L 〇 Black

29 overruled th® demurrer and filed a written opinion〇 Assuming that

3〇 th© defendant vas a citiaen of the United States^ although it was

31 not so alleged, the opinion concluded s

52 wAfter grav® and careful consideration of



1 tha arguments a n d  authorities p r e s e n t e d  a n d  
of the © x tremely important phases of this 

2 - q u e s t i o n  I a m  satis f i e d  that E x ecutive Order
9066, Public L a w  the c u rfev r e g u l a t i o n  

5 a n d  E x c l u s i o n  Order 57 ar© constitutional a n d
valid, that the indictment Is sufficient a n d

4 that the atta c k  the defendant has m a d e  against 

it must f a i l c H
5

tto of
6 The d e c i s i o n  points to the fact that/constltutional povor depends

7

8
9

10
11
12
13

U

u p o n  the n e e d  for its ©xeroiso and, i n  the language of State of

California v 〇 Anglim,128 Fed, (2d) ^55 (CCA-9th, 19^2), states:

"8 *** same act at one tim© m a y  b© r e ­
g a r d e d  as constitutional b y  facts judicially 
n o t e d  or other facts then shown, a n d  at 
anot h e r  tim©, on other k n o w n  or p r o v e d  facts, 
b e  h e l d  u n c o n s t i t u t i o n a l〇 It was so h o l d  in 
a n  opinion l>y M r 。Justice H o lmes in C h a s t l e t o n  
C o r p。v* Sinclair, 26i U 。S 。5斗5* 5斗色，5林9ょ林斗 
S. Ct, 4〇5, 68 L. Ed. 841, In d e t e r m i n i n g  the 
cons t i t u t i o n a l i t y  of the r e n t  r e g u l a t i n g  law 
for the D i s t r i c t  of C o l u m b i a〇9M

1$ The views e x p r e s s e d  b y  the sama w r i t e r  in E x  parte

16 Ventura# ^4 Fed. S u p p〇 52 0 (1942), w i t h  refe r e n c e  to the situation

17 undea? modern <5〇ndit;10118 vb©n measures of martial lav may be imposed
: ベ.

18 u p o n  civilians in this co\intry ver© affirmed, w i t h  the court further

19 stating:

wU n q u e s t i o n a b X y , tho constitutional grants a n d  
limitations of power a p p licable to the q u e s t i o n  
hera i n v o l v e d  set f o r t h  In general clauses 〇 
Therefore, our C o n s t i t u t i o n  doas permit Congress 
a n d  our President  ̂ as C omm a n d e r  in C h i e f  in time 
of war, to m ak© a n d  enforce n e c e s s a r y  r e g u lations 
to prot ® c t  critical m i l i t a r y  aroas ddsp e r a t e l y  
©的 ©ntial for n a t i o n a l  d © f © n s e « In th©s© days of 
l ightning war thiB country does n o t  have to s u b ­
mit to d e s t r u c t i o n  vhil® it a v a i t s  tho slov 
process of C o n s t i t u t i o n a l  a m endment ノ’

26 In United States v 〇 Korematsu, U^SoDeCo, N<,D〇 Cal〇, Q,T>〇s

27 2 7 6 3 5 - W  (1942), the defendant, a n  A m e r i c a n  citizen of ,Tapan«se

28 a n c e s t r y  ̂ r a i s e d  similar objections toy demurrer to a n  infor m a t i o n

29 f i l e d  against h i m  in th© U n i t e d  States D i s t r i c t  Court In S a n  Fran*

3〇 cisco char g i n g  h i m  v i t h  th© v i o l a t i o n  of a n  e x c l u s i o n  order i s sued

by Lieutenant General J 〇 DeWjLtt pursuant to Presidential Ex©cu«

32 tiv© Order 9066 a n d  P r o c l a m a t i o n  No* l 〇 Th© issues i n v o l v e d  were

20

21

22

23

2k

35



1 thoroughly briefed by counsel r@pr@s©ntlng th© Government and the

2 defendant, as well as th& Aiaerican Civil Liberties Union acting as

3 amicus curia© on behalf of the defendant, and th© Stat© of Cali«

k fornia appearing In th© same capacity on behalf of the plaintiff,

5 the United States Government, The demirrrer vas overruled by Judge

6 Martin I. W@lsh on September 1,19^2, ajid latex* Kor©matsu was

7 tried and convicted by Judg© A„ W. & t 〇 Sure (San Francisco Recorder,

8 S©pt〇 9 , 1942)〇

9 The same constitutional questions war© raised by the

10 petitioner se©king a writ of ha,b©as corpus in Ex part© Ventura,

11 4^ F©d〇 Suppc 520 (19^2)^ which, as ve have seaxx^ supports by

12 strong dicta th® principles of martial law advocated her® as

13 appll©d to the imposition of Gurfew orders upon Japan©se®Am©rican 

Ik citizens。

15 One Lincoln S©iichi Kanal, an American citiaen of Japan-

16 ©s© ancestry, sought to obtain his release through a vrlt of habeas

17 corpus when h© was taken Into custody in Milwaukee^ Wisconsin, for

18 M s  return to San Francisco to stand trial upon an information

19 charging him with having left Military Area No〇 i contrary to the

20 ©xclusion orders of Iiieutieiiaiit General DoWitt。 His pdtitijLon

21 (Matter of Application of* Kanai, E*D〇 Wis〇, July 29*

22 19^2) challenged th© constitutionality of Presidential Executive

23 OVdar 9066 and raised similar questions to those presented h©r© 。

2k In denying tlx© petiition Judg© P- JRy在n Duffy said:

25 w This court will not constitute Itself
as a board of strategy, and declare vhat Is

26 a necessary or proper military ar©a〇

27 » field of military operation is not
confined to th® scene of actual physical com-

28 bat〇 Our cities and transportation systems,
our ooastlixi®, our harbors, and ©von our

29 agricultural areas are all vitally Important
in th© all-out war effort in which our country

5〇 must ©ngag© if our form of gov©rnm®nt is to
survive 〇 «*«• The theater of war Is no longer 

31 limited to any definite geographical ar®a〇

Saboteurs hav© already landed on our coasts〇 

52 This court can taka judicial notice of th®

•=•36*"



extensive manufacturing facilities for air­
planes and other munitions of war vhich are 
located on or near our vest coast 〇

nRights of the Individual # under our federal 
Constitution and Its amendments, are not 
absolute 〇 When such rights come inio 
flict vith other rights granted for the pro­
tection and safety and general volfare of tho 
public, they must at times give way* *** In 
re Schro©der Hotel Co« (CCA,
4$I；' jEiito&man Doal STCoke Co 〇 v • Mitchell. ©t 
a l , 2砂  tf:S。 2水 **‘~

NThat there is nothing about the executive 
order, or the designation of the military 
areas, which is unconstitutional, is very 
certain^ considering the necessities and the 
exigencies of v&r vhich has already struck 
upon o\ar Pacific Coast.n

This ruling fully supports the principles of lav stated herea

In the detention cases arising out of domestic disturb^ 

ances, the detention of the leaders of the movements which have 

resulted in violence has been upheld as appropriate action within 

th© discretion of the military authorities«, No blame for the 

particular acts of violence Is involved® The detention sought to 

deprive th© rioters of their leadership〇 In time of var the scope 

of action resulting In the interferenc© with the liberty of indi­

viduals will naturally be broader than In the case of domestic 

disturbancesQ Here, In passing upon the restrictions placed upon 

the petltlon®z*s as persons of Japanese ancestry under tho authority 

of President Roosevelt, may w© not more truly say, in the language 

of the Supreme Courts

MWh©n It comes to a decision by th© head of th©
State upon a matter involving its llfe^ the 
ordinary rights of individuals must yield to 
vhat he deems the necessities of the moment»n 
(Moyer v 。 Poabody, 212 U 。 S. 78, 85 (：1909) 。）

What has already been said has fully shown that in vlev

of the dangers of sabotage aad espionage from some persons of

Japauaese ancestry, the necdssltles of the moment presented by the

l£Lrge Japanese racial group within the Pacific theater of operations

justified th© evacuation of the Japanese as a group and validate the
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32

present detentions as a reasonable means of accomplishing that 

evacuation•

IV。 EXPERT OF JUDICIAL REVIEW OB* ACTS 咖 DER MARTIAL LAW。

in passing upon the means adopted to meet this emergency^* 

the present evacuation program of vhlch th© 00111plained of detentions

are a part«-lt must be remombered that the courts vill gremt to the 

President as Commander»ln«»Chlef and his Commanding Genoral a rsunga 

of honest dl8crotion。 In Sterling Constantin, 287 S* 578 

(1932), the United States Supreme Court, referring to the use of

martial law In peace time in aid of the civil authorities^ states

the principle in this way:

nThe nature of the pover also necessarily 
impllos that there Is a permitted ran^e of 
honest Judgment as to measures to be 
taken m  meeting fore© wIEIi fopc©^ 111 sup­
pressing violence and rosiorlnp order. l*or 
wftEoui sucS Tlloertjj £0 nia&e immediate 
aecislons^ tho pow©p lis©!}* vouid be use- 
Jess 〇 3 u〇n  measures« concelvecfTn goo& 
faith, in the face of the emergency and 
directly rolated^ to the quelling of tho 
disorder or th© prevention of Its contlnu- 
Bxioe, fall within the discretion of the 
Executive in the axepolse of his authority 
to maintain peace〇n (p〇 599) (Eknpbasls 
added)

Certainly, in time of var, approval vill be given to the 

exercise by the President and his military cosmianderB of even 

greater povers of preventative and precautionary control4 subject 

of course to the limitation that such measures# to use the language 

of Sterling v« Constantin, nare conceived in good faith In the face 

of the emergency and directly relatedn to tho danger at hand〇

Speaking of the scope In the choice of means to be allowed

in the exercise of var povers, the court said In Stewart v. Kahn, 

11 V a i l . 493 (1870)s

wThe measures to be taken in carrying on 
var and to suppress insurrection are not 
defined〇 The decision of all such ques〇

58
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tlons rests wholly In th© discretion of 
those to whom the substantial powers in­
volved ar© confided by the Constitution*

Th© removal as a group of persons of Japanese ancestry, 

eli©n and citizen alike, was an ©xpeditlous and effective vay of

removing fro© vital military areas those m©ml)©rs of th® group who

might engage in sabotage or espionage« It cannot b® said that th© 

danger did not exist〇

nAs a rough g©neraliaation«»-and since th© 
attack on Pearl Har"b〇p there has been 
opportunity for nothing more—it can hardly 
be said to "b© unreasonable to go on th© 
assemptlon that among the Japanese communi*- 
ties along the coast th©r© is enough dis­
loyalty, potential if not active, to mak© 
it ©xp©dl©nt to ©vacuat© th© whole 〇 Perhaps 
nlnety«nlne peaceful Japanese plus an unaacer* 
talnabl® on© who w u l d  signal to a submarine 
vould add up to a sufficient reason for evacu­
ating, If It v@r© a matter of punlBhment, 
this sort of reasoning vould be brutal 〇 But 
no one supposes that evacuation^ any more than 
detention under Regulation 18B in England^ is 
defensible on any other basis than prevention* 
When on© considers the irreparable consequences 
to vhlch leniancy might l@ad,» the Inconvenience, 
great though it may "ba, seems only on© of the 
\mavoldabl® hajpdsliips incident to th© var 〇 In
this judgm®irt G®n®ral doubtless &ct©d on
such intelligence as vas available^ and, it ie 
to b© r©m©nib©2*®d# witli tlie ©xpi*®ss sancti-on of* 
th© President and th© Congress.w (Fairman, The 
Lav of Martial Rule and the JLatioiml ^aergenoy., 
5$ Harv〇' L 7 S 〇 1^5^, I W l ^ u n e  1 ^ ) / )

Th© p rcso n t d©t®ntiioiis ar© ia0i*©ly the purpose cxf 

vorking out th® program of supervised resettlement outside th© 

military areas® Th© evacuation and supervised resettlement program 

vg>s olDViousXy cono©iv©d in good, faitili1.11 tb.© f&c© of th.© ©m®pg©ncy 
and directly related to the danger at hand, and th© particular 

program seX^ct^od vas w©li vithl.ii tlii® rsunig© 11011©st judg®@nt

permitted to Lieutenant General DeWitt in meeting the emergency 〇 

(Sterling v c Constiuitln, supra«»》

However, th» suggestion may "b® mad© that regardless of 

th® approp3?la.t@n®ss of th© wholosal© evacuation and incidental 

detentions, hearings and investigations should now b© held to

-39



determine loyalty or disloyalty, and loyal Japanese should b® 
permitted to return to th®lr residences within the military aroa〇 

It is ©xtramely doubtful whether any safe and practical measure 
of prospective disloyalty could b© employed* Tha possibility of 
violence against Japan©s© in vital war zones would not b© removed^ 
and th© return of* Jap&n®so to th© ap@a would add to th6 dl^ficult^ 
I©s in distinguishing them from Japanese agents landed or dropped 
by parachut© on th© Pacific Coast。 It cannot "b© said that the 
d©"t©ymination of* Lieutenant; General ©©Witt not to p©Mnifc &ny 
Japanese to return to th© war zones is unreasonable vhen the 
measure is preventive only and ¥h©n* vithin th© r©.3ag® of î-s dis® 
cretlon, he Sms com© to th© conclusion that to do so would b© to 
endaxtgar th© conduct of th© war In th© Pacific Coast military 

areas 〇
As th© United States District Court for th© Southern 

District of H©v York recently said in United States v c H
D cC 〇, SoD^oYc, July 10,19^2,11 L« ¥ 〇  2107, vith reference to 
the President9 s proclamation in ordering the detention of anomy 

aliens %
nThis court, In times like thes®, vill resolvo 
aaay doubts it may have *** in favor of th©
President8s and Attorney General8s actions。

Or as pointed out in United States v 〇 Hlrs.baya.shls U 〇S 〇D*C〇  ̂¥ 〇D 〇

Washc, M 〇D 〇, Ko〇 24738 (19^2)^ supras
wKor caa defendant substitute his judgment for 
th© judgment of th© Commander in Chief and the 
general acting under the President's direction, 
pursuant to constitutional powers and the Con» 
gressional ratification and authority of Public 
Law 5〇5 ブ

OOKCLUSIOU

Th© Stat© of California, in view of its position in the 

Pacific Combat Zone and In th© Western Theater of Operations^ Is 

directly interested in having this Court define th© principles of



1 martial lav upon which the military authorities during this period

2 of war may adopt measures for th® purpose of protecting th® civilian

5 population of the State and for facilitating the conduct of th©

4 war 〇 It is believed that till© military authorities should be abl©

5 to act with reference to the present type of total warfare even

6 though th© civilian authorities have not been deposed and the civil

7 courts remain open,, To accomplish this it should be recognized

8 that the military author5.ti©s may establish limited martial law^

9 that Is, measures may *be adopted for th© accomplishment of specific

10 military objectives without otherwise impingiiig upon the authority

11 of the civil officers of th© State〇 At all times it is believed 

X2 that the courts must remain th© final arbiter of ¥hat constltut@3 

15 appropriate action vithin th© rang© of honest judgment permitted

14 to th© President and his military commanders In the discharge of

15 their constitutional duty of conducting th© war to a successful

16 conclusion,

17 The evacuation of persons of Japsuaese ancestry on a group

18 rather than on an Individual basis was justified in viev of the

19 pressing military necessity which confronted the Commanding General

20 of th© Western Dofens© Command,, The detentions In the Assembly or

21 Relocation C®ixteP3 ar© appi»opi»iat® methods for accomplishing fch®

22 evacuation and resettlement program*

25 Th© considerations advanced here are mad© with a x*€ialiaa«

24 tion of the Importance of preserving the fundamental rights of all

25 citizens。 But it is obvious that the great constitutional guaran-

26 tees of personal and property rights are not absolute and must In

27 times of var ben4 to the fundamental right of th© public person,

28 the State, to preserve itself,

29 If in time of war the State may draft its citizens,

3〇 possibly to give up their lives^ and may requisition all that they

51 possess for their country11 s cause, the State in order to better

32 prosecute this var of national survival should be able to adopt th©
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milder precautionary meastires with reference to persons of Japanese 
aricestpy living in tlie Pacific Comba/t Zon© 。

Th®r© is no merit in th© contention that such a justif

able martial lav measui4© as this will lead to military dictatorship < 
That It is necessary to curtail temporarily the rights of citizens 
through martiEl lav does not mean that such practice will toe con» 
tlnu@d in "tiBi©3 of* peace« W© csunot b©li©ve this any mor© tlian we
can believe that "a man could contract so strong an app©tit© for
emetics during temporary i!1111esa a日 to persist in feeding upon fchem

⑻duping the remainder of his healthful lif©n *
The fact that today we find it necessary to curtail or 

completely subvert the usual rights of citizens in the interest of 
a successful prosecution of the war does not imean that these rights 
will remain restricted throughout the indefinite peaceful future 
which ¥e all trust li@a before use

Protection against excessive military action lies In our 
coui*ts, in thB non-political character of our Army and Kavy5 In an 
Independent Congress and in the need for securing popular support 
for th© conduct of the war〇 Th@ controls of martial law which th© 
President and his military commanders find necessary to exert will 
pass with th© passing of th© wap emergency, and then constitutional 
rights ¥lll flourish one® moi»© in greeter security.

Respectfully submitted^

臟 L WARREN
Attorney General of California
HERBERT Ec WEKIG 
Deputy Attorney General
Attorneys for th© State of 
California, Amicus Curiae。

DATEDs September 19^2〇
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52 (8) Part of Abraham Lincoln^ response when he vas accused of
tearing 6〇 概  constitutional guarantees 6 Abraham Lincoln, 
"by Carl Sandburg, Vol» II, p« 167*
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