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COAST CITIZENS BANISHED

Army”s Civilian Exclusion Program
Extended to Non-Japanese Citizens

The Army has embarked on a program of dopoirting United States citizens™ other
than Japanese, from the Pacific Coast. At least four cases have come to the attention of

the Northern Caljfomia branch of the A

.C .U. in which citizens h ve been uprooted
froiii tHeir homes a.nd businesses a.nd compelled to move inland.

It is reported tHat at

least 250 citizens in all will be banished from their homes in this manner.

No Basis for Criminal Action

The Military admits that there is no basis
for criminally prosecuting any of these un-
fortunate people. At the same time, it
claims that their unrevealed records are
such that they should be deemed "danger-
ous or potentially dangerous”™ to the mily
tary security of the Western Defense Com-
mand. It doesn't say what acts or evil
thoughts make a citizen ~dangerous or po-
tentially dangerous.”® Will the victims be
solely those who are charged with having
shown sympathy to the Axis powvers, or
will they include others who incur the
wrath of the military command ?

Here is the way the banishment takes
place: The accused suddenJX receives a
citation to appear before an Army officer.
At a Star Chamber session, at which he is
denied the right to counsel and an oppor-
tunity to present evidence in his own de-
fense, he is questioned very briefly and
subsequently ordered to leave the area
within a given time, usually ten days.
Thereafter, as a disloyal citizen, he must
report periodically to the F.B.l. Forever
after his record will bear the blot of dis-
loyalty to his country’, even though he has
never had a fair opportunity to meet thje
charges. That sort of procedure is typical
of the red-hunting Congressman Dies; it is
the technique of the witch-hunter.

Such witch-hunting is the logical result of
the country” almost unguestioned accept-
ance of the evacuation of citizens of Japa-
nese extraction. The government was aoie
then with impunity to trample on the civil
rights of an unpopular minority. Today the
badge of inferiority is bein? pinned on ad-
ditional citizens. Where will it end? If the
civil liberties of one class of citizens can be
denied, the rights of the rest of us are
thereby placed in jeopardy.

Case of Sam Fusco

_An idea of the Military”™ concept of a
citizen who is “potentially dangerous” is
illustrated by the case of Sam Fusco. Fusco,
now about forty years of age, was born in
Los Angeles. He attended the San Fran-
cisco public schools graduating- from Gram-
mar and High School. For a number of
years he has been engaged in the dried fruit
business with nis father.

In connection with that business, he made
the acquaintance of numerous Japanese.
He become interested m them as a people

and practiced writing Japanese ideographs
in a special class.

In 1937"he. became choir director of the
Japanese Episcopalian Mission in San Fran-
cisco, and has held that position until the
evacuation. “His interest in Oriental things
was so strong,”, says the pastor of the

(Continued on Page 4, Col.1)

S.F. 'Rugg-BeatinglComes Before
Special Advisory Committee

The Advisory Committee named by the
San Francisco Board of Education to in-
vestigate the merits of the Ru%g social
studies textbooks, which have been at-,
tacked by patrioteers as "“‘subversive” will
seek to answer three questions:

1. Are these books subversive in nature?

2. Should controversial questions be pre-
sented to students of junior, high
school age?

3. ' Are the procedures by which these
books were adopted, -and by which
their discontinuance is proposed, de-
sirable procedures?

Monroe E. Deutseh of the University of
California is chairman of the Committee.
Other members are Glenn E. Hoover, John
L. Horn, Lloyd Luckmann, Harold R. Mc-
Kinnon and Edgar E. Robinson.

RABBI REICHERT AND MRS. HARRY
KINGMAN JOIN THE UNIONS
EXECUTIVE COMMITTEE

Dr. Irving F. Reichert, Rabbi of Temple
EmanuTEl, San Francisco, and Mrs. Harry
Kingman, wife of the Y.M.C.A. director at
the University ot California, have just ac-
cepted invitations to membership on the
Executive Committee of the Northern Cali-
fornia branch of the Union.

THE “JAPANESE PROBLEM”

The October,. 1942 issue of Harper’s
Magazine carries an article entitled, “The
Japanese in America,” .written by “An
Intelligence Officer.” Says he, “The entire
‘Japanese Problem’ has been magnified out
of its true Proportion,_ largely because of
the physical characteristics of the people.
It should be handled on the basis of the
individual, regardless of citizenship, and
not on a racial basis.

ARGUMENTS AGAINST
"HOT CARGO" BILL

mThe “Hot Cargo” referendum appears as
Proposition No.1 on the November general
election ballot in California. While there
seems little excuse for passing this type of
law as an emer enQY_ war-time measure
when Labor is fulfilling its voluntarily
given promise of no strikes in war indus-
tries, ther™ are at least three good civil lib-
erties reasons why you should VOTE
on Proposition No.1:

1. Because the act requires forced labor

a1 _'a private employer’s “hot cargo” it vio-
lates the constitutional guarantee against
involuntary servitude.

2. Because the act outlaws peaceful
picketinglin support of"a secondary boy-
cott, it violates the right of freedom of
spsech.

3., Because it prohibits a person from
say_.lng_ or printing anything which “directly
or indirectly” induces.anyone not to handle
“hot cargo” or to maintain a secondar
boycott, the act violates freedom of speec
and press.

McNutt Assures Protection For
Fair Employment Committee

Freedom of investigation and a substan-
tial increase in personnel for the Fair Em-
ployment Practice Committee, recently
transferred to the War Manpower Commis-
sion, has been promised’by Chairman Paul
V. McNutt, in a letter to the American Civil
Liberties Union.

The Union had urged complete independ-
ence for the Committee, with greater finan-
cial support and personnel. )

Mr. McNutt stated": “Although the details
of the organization have not as yet been
worked out, the supervisory control exer-
cised by my office will naturally be limited
to the major questions of organization and
procedure which have to do with the co-
ordination of the work of the Committee
with other units of the War Manpower
Commission. There is no intention to exer-
cise a detailed supervision or control over
any particular investigations which the
Committee may make into complaints sub-
mitted to it. .

“With a .more adequate staff and with
the close cooperation of the War Manpower
Commission it is believed that the Com-
mittee” highly important work can rapidly
be made more effective than it has been
during the first year of its activity.”

CALIF. A. F. OF L. SUPPORTS CITIZEN-
SHIP OF AMERICAN-BORN
JAPANESE

The recent convention of the California
State Federation of Labor overwhelmingly
defeated a resolution asking Congress to
revoke the citizenship of American-born
Japanese. The proposal was denounced as
“inhuman, vicious and undemocratic.”
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Hays Appearing For
A.C.L.U. At Communist
Ballot Hearings

Asserting that attempts made by mem-
bers of the American Legion to secure the
repudiation of signatures of nominating

etitions of the Communist Party in New

ork State .“would make it impossible for
any minority Iparty to get on the ballot?,
Arthur Garfield Hays last month appeared
as a friend of the court on behalf of the
American Civil Liberties Union to protect
attemptsto rule the Communists off the
New York ballots.

Mr. Hays represented, the. Union’s posi-
tion of protecting minority* parties at a
hearing before Supreme Court Justice
Francis Bergan at Schoharie, N. Y., Sep-
tember 14 where members of the Legion
sought a permanent injunction restrainin
Secretary of State Michael L. Wals
from certifying Communist Party candi-
dates on the ballot..

The Union stated, <The federal Consti-
tution and the various state constitutions
guarantee to every citizen the right to vote.
A political partyk right to a place on the
ballot bears directly on the right to vote,
for if a party is kept off the ballot, its ad-
herents are compelled to vote for repre-
sentatives other than those of their choice.

~The American Civil Liberties Union has
rendered service in the past to minority
parties in contesting illegal interference
with the right to get on the ballot and in-
tervened with election officials where dis-
crimination was shown. The Union is par-
ticipating in this case as it has ¥\ previous
court contests on the ground that the denial
of a place 6n the ballot constitutes a depri-
vation of the franchise.

BULLETIN

Los Angeles Superior Court Judge Emmet

Wilson has just ruled that the Cominujin-
ist Party candidates cannot be removed
from California”™ November 3 general elec-
tion ballot. He held that the recently-
enacted statute which attempts to proscribe
political parties advocating the violent
overthrow of the government deals only
with the right of such parties to appear on
the primary ballot and n t at the final
election.

MOVE TO BAR COMMUNISTS
FROM CALIF. BALLOT FAILS

Superior Judge Franklin G. West of
Orange county has ordered the removal
from Orange county to Los Angeles county
of proceedings directed at banning the
Communist Party from the ballot in the
forthcoming general elections. The order
was made because all of the defendants
but one, and he was made a defendant
after the suit started, reside in Los Angeles
county. The A.C.L.U., through its counsel,
A. L. Wirin, appeared as a /'friend of the
court.”

The Orange county suit, in behalf of
three *“citizens and voters,” filed on the
eve of the forthcoming elections, to keep
the Communist Party off the ballot, repre-
sents the twelfth legal proceeding filed by
them or their associates in the California
courts, during the last three years.

At the time of the filinglof the suit, with-
out notice of hearing, Judge West issued a
temporary restraining order against the
Secretary of State restraining him from
placing the name of the Communist Party
on the ballot. Steps are being taken to va-
cate the restraining order.

The A.C.L.U. contends that the Commun-
ist Party ought to be permitted to have a
place on the ballot on a par with the Re-
publican and Democratic parties, Irrespec-
tive of its political creed, and that in any
event it should not be banned except upon
a showing of a ~clear and Fresent danger*s
that such appearance would endanger the
State of California or the government of
the United States.

Appeal Taken
Evacuation

Notice has been filed in the United States
District Court by Attorney Wayne M. Col-
lins of San Francisco appealing from the
judgment of United States District Judge
A F. St %Pre findindg Fred T. Korematsu,
23-year-old, Oakland-born citizen of Jap-
anese extraction, guilty of violating the
Military’s Japanese evacuation orders.
Korematsu was placed on five years pro-
bation and departed with other evacuees
at the Tanforan Assembly Center for the
Relocation Center at Abraham, Utah. Con-
current with the filing of the notice of ap-
peal, an order, signed by Judge St. Sure,
was also filed. allcfwing the aﬂpeal to be
prosecuted in forma pauperis, that is, with-
out the payment of filing fees and certain
other costs of the appeal.

At the trial on September 8, Korematsu
testified that he was born in Alameda
count)é,_ where he resided, and graduated
from high school, that he was a registered
voter and taxpayer, and that he had never
departed from the state. He also testified
that he had never renounced his citizen-

President Urged To
Clarify Policy Toward
Japanese-Americans

Pointing to the uncertainty of the future
of 70,000 American citizens of Japanese
descent evacuated from the West Coast, the
American Civil Liberties Union, in a letter
to President Roosevelt, urged on him the
value of a statement clarifying the adminis-
tration”™ policy toward the evacuees. Mili-
tary orders have moved all persons of Jap-
anese blood “ronx West Coast states to as-
sembly centers and detention camps.

The Union declared that the ~wholesale
indiscriminate evacuations of'aH persons
of Japanese blood>led to a general attri-
bution of disloyalty to American citizens of
Japanese ancestry, which, in turn, was
held responsible for a ,i)ill favorably re-
ported in the Senate that would intern all
persons of Japanese blood in the country,
and for a court attack on the citizenship
of Japanese-Americans.

The letter, signed by John Haynes
Holmes, chairman of the Board of Direc-
tors; Edward L. Parsons and Mary E.
Woolley, vice-chairmen of the National
Committee ; Arthur Garfield Hays, general
counsel, and Roger N. Baldwin, director,
stated that a public declaration of admin-
istration policy recognizing the loyalty of
the ~vast majority of Americans of Japa-
nese descent” .would reassure loyal Jap-
anese-Americans and would counter Axis
propaganda capitalizing on:“what is con-
ceived to be racial dis'crimination.”

Other suggestions recommended by the
Union for government policy were an ac-
knowledgment' of the sacrifices of the
evacuees, an offer of work and residence
outside the military zone, a warning
against Restrictions on Japanese-Americans
outside of military zones and attempts to
deprive them of citizenship and a promise
to lift all restrictions immediately after the
war.

Concentration Camp Test Case
Set for Argument On October 2

The applications of Ernest K. Wakayama
and his wife, Toki Wakayama, for writs of
habeas corpus, challenging the constitu-
tionality of Lt. Gen. J. L. DeWitfs restric-
tive orders evacuating American citizens of

In Korematsu
Test Case

ship nor registered as a dual citizen. Fol-
lowing his rejection under the Selective
Service Act because of stomach ulcers, he
trained for a defense job and went to work
in the shipyards as a welder, until his labor
union expelled him because of his race. He
does not read or write Japanese, and can-
not converse fluently in that language. He
testified that he was wMling to bear arms
against Japan. He had never before been
convicted or charged with a felony or a
misdemeanor.

The trial took place before Judge St. Sure
because Judge Martin I. Welsh, who had
been hearing the case, was on vacation.
Previously, Judge Welsh had overruled a
demurrer attacking the constitutionality of
the evacuation orders. Judge Welsh prom-
ised to file a written opinion, but thus far
has not done so. The record on appeal will
be filed in the Circuit Court of Appeals by
the .middle of October. Briefs must then be
prepared and filed, after which oral argu-
ments will take place, possibly early next
year.

Adverse Decision In Seattle
Evacuation Test Case

U. S. District Judge Lloyd L. Black of
Seattle last month ruled against Gordon K.
Hirabayashi, citizen of Japanese extraction
and Unlv_ersn){I of Washington student, who
is contesting the Japanese exclusion orders.
Hirabayashi, a Quaker, is charged with
failing to report for evacuation and with
disobeying the curfew regulations.

The adverse ruling come on a demurrer
to an indictment which, among other things,
argued that the exacuation orders were dis-
criminatory, deprived defendant of his lib-
erty without due process of law, and ques-
tioned the Presidenfs authority to evacuate
citizens from the area.

In a memorandum opinion, notable for its
absence of legal arguments, the Court held
that ~Our Constitution does permit Con-

ress and our President, as Commander in

hief in time of war, to make and enforce
necessary regulations to protect critical
military areas desperately essential for na-
tional defense. In these days of lightning
war this country does not have to submit to
destruction while it awaits the slow process
of Constitutional amendment.

“There must, of course/, be extraordinary
reasons to justify curfew for or any rée-
moval, even from a military area, of
American citizens residing therein. But
with respect to those of Japanese ancestry
in Military Area No.1 certainly since Pearl
Harbor most extraordinary reasons have
obtained.” -

Following the trial and sentencingl of
Hirabayashi, which are next in order, an
appeal will be taken to the Circuit Court of
Appeals. The American Civil Liberties
Union is backing the case which- is being
handled by a special defense committee.

RECREATION FOR JAPANESE'

A Congressional committee eliminated
an appropriation for <recreation,, in the
measure providing funds for the Japa-
nese Relocation Centers, on the ground
that it would be coddling the Japanese.
As a result, the boys and girls and older
folks in the various centers need all kinds
of recreational material, particularly
balls of all kinds, bats, books, subscrip-
tions to magrazines, victrola records, etc.

Japanese ancestry, and interning them in- « \we have no means of collecting such

definitely in concentration camps, will be
heard in the federal court in Los Angeles
on October 2nd, after originally being set
for September 8. The United States Dis-
trict Judges who will hear the oral argu-
ments are Campbell E. Beaumont, Harry A.
Hoilzer and J. F. TVO’Connor.

things, but if you can get them to us or
want to send in a donation to buy such
materials, we will see to it that the gifts
reach a center where they are badly

needed.
<e S S

Union Asks Supreme
Court Rehearing
In Literature Case

Declaring that the *“very constitutional
guarantees of freedom of press and religion
are, at stake,” the American Civil Liberties

Union has filed a brief joining with the Je- |

hovah”™ Witnesses in asking a rehearing of
the recent Supreme Court decision uphold-
ing the right of cities to license the sale of
religious literature. The court, by a 5 to 4
decision in June sustained licensing ordi-
nances in Alabama, Arkansas and Arizona.

Signed by Osmond K. Fraenkel, counsel
for the Union, who argued the case in the
Supreme Court, the brief states:

“The seriousness of the restriction on
freedom of the l[A?ress and of religion which
will result if that decision of the Court
stands, the fact that the division within the
Court was so close, justif%/, we believe, a
further consideration of the
presented. It is evident that the decision of
the majority has greatly curtailed the con-
stitutional protection of freedom of speech,
of the press and of religion. Indeed, these
freedoms are given less protection from
state interference than transactions in com-
merce have been given.

<Surely the views expressed in the opin-
ions of the Chief Justice and of Mr. Justice
Murphy are more consonant with the high
standard which this Court has in recent
years, reachea m the field of civil liberties
than are the views of the majority. We re-
slgectfully urge that the Court reconsider
this decision which, if not reconsidered, will
some day be recognized as the most unfor-
tunate recently rendered by the Court. v

Briefs supporting the application for re-
hearln% have already been filed by
Seventh Day Adventists through Homer

Vigilantes Attack
Convention

Led by Legionnaires and Veterans of

. Foreign Wars, and aided and abetted by
1the local Chief of Police, vigilantes on Sep-
+tember 20 attacked the Klamath Falls,
1 Oregon, regional convention oi Jehovah’s
@\WVitnesses attended by 1500 men, women
)and children from Oregon -and Northern
California. As a result of the attack, three

» persons required hospital treatment and
many more suffered minor injuries, exten-

sive damage, particularly to plate glass

windows, was done to the convention hall,

the leased wire, carrying the speech of
N. H. Knorr, Witness leader, who was

speaking in Cleveland, was cut, ammonia
and stink bombs, were thrown into the

crowded building, scores of automobiles

(estimates run as high as 200) belonging

problem here “to Jehovah’s Witnesses were overturned,

large quantities of the groups literature,
besides banners, was seized and burned, nu-
merous phonographs were destroyed, the
local headguarters of the society was ran-
sacked, and literature and personal posses-
sions seized and burned.

While the Flag Waved

The trouble started when the vigilantes
1s8t up a war bond booth near the entrance
to the convention hall (a former automobile
display building), and a sound truck blast-
ed away exhorting the Witnesses to buy
bonds. “Members of the American Legion

; inuniform,says James E. Davis of Brook-
lyn, chairman of the convention, in a letter
to the Union, /'then came ové6r and planted
a flag in front of our hall and one of them

the ~ struck the front plate glass window several

1very heavy blows. A stink bomb was then

Cummings, former U. S. Attorney General,r thrown through an open window into the

and by the American Newspaper Pub-

main hall where the speech was coming in.

lisher™ Association through Elisha Hanson,- t()(<&Nitnesses claim the bomb-was thrown

counsel™ ~ t

APPEAL WILL CHALLENGE j of tlie building which was glasse

MISSISSIPPI LAW

Filing a brief in the appeal of two Je-,
hovah’s Witnesses to the Mississippi Su-
preme Court, the American Civil Liberties
Union has challenged a new Mississippi law
making it a crime to advocate refusal to
salute the flag for religious reasons.

In attempting’ to prevent sincere persons
from following the dictates of their re-
ligion, the Union argues, the law violates
the guarantees of freedom of religion con-
tained in the Bill of Rights.

The two defendants, Mr. and Mrs. Otto
Mills, charged with distributing-a pamphlet
~containing a statement therein that the
reader should not salute the flag of the
United States of IAmerica”” were sentenced
to serve until.“the country shall declare
peace but not more than ten years.>

In defending the W.itnesses, the brief

oints out: (11 the past few years every
orm of abuse, calumny, official oppression,
political persecution and outright brutal
assault has been used to intimidate them
and to deprive them of their fundamental
righte of free speech and religious liberty.
Most of these efforts have failed when the
calm scrutiny of the courts has been
brought to bear.”

The brief was signed by Gharles E. Evans
Ross Quitman, of Laurel, Mississippi,
Arthur GarfieM Hays and Whitney

North Seymour of New York City.

GEYER ANTI-POLL TAX BILL
SCHEDULED FOR VOTE

A petition to force a vote on the Geyer
anti-Poll Tax bill, which has been bottled
up in the House Judiciary Committee, has
now gotten sufficient signatures to bring
the measure to a vote in the House in a
couple of weeks. )

earings on a similar bill before a Sen-
ate Judiciary subcommittee were recently
concluded.

y Police Chief Earl Heuv.el.) Rocks were
thrown through the windows that had been*
closed, and, indeed, the whole ucher part

in was
completely wrecked.

Ammonia and Stench Bombs Thrown

~About 1000 persons were in the mob out-
- side the building. The vigilantes tried un-
" successfully to break down the large sliding
doors in the rear of the building. 4A promi-
nent physician threw an ammonia bomb
into the outer hall where the women with
'-small babies were located, driving them
into the larger hall, into which another
stink bomb was then thrown. They used
Iarﬁe crow bars to try to break into the
hall directly behind the speakers’ stand.
A grqu of men then came around behind
the building and put up a ladder, and, with
a saw cut the large cable by which the
speech was coming from Cleveland, Ohio.
It was then necessary for the talk to be
continued from manuscript in the hall.

. “After the Witnesses were driven from
the outer hall with the ammonia bomb, the
mob took literature, banners and personal
property out into the street and burned it.
The fire department came and put out the
fire but no attempt was made to quell the
mob. The Chief of Police stood within a
few feet of those breaking out the win-
dows and didn”™ even caution them not to
do it. . . . l.wired Edgar Hoover in Wash-

i ington, D. C. and also called Governor

I Sprague of Oregon and he finally got the
State police on the job.

I ~As the Witnesses were leaving the hall
after 5:000 P. M., when the mob was sup-

eposed tQ have been dispersed, mobsters
took phonographs and other property from
them and destroyed it....

Another Hall Ransacked

“While all of this was going on at the
Convention Hall, other mobsters broke into
the Kingdojn Hall at 201 E, Main, using
crowbars, and took literature, 5 or 6 phono-
graphs, and much personal property (one

mbrother being left with nothing but what
he had on his back) and burned it in the
middle of the street.... ) )

In this connection, there is not only evi-

Page S

"W ithess”
IN Klamath Falls

dence to show .that the “Witnesses” re-

uested and were denied protection, but
that tiie Chief of Police told the vigilantes
to ~Go as far as you like”, and then par-
ticipated in the lawless acts.

In addition to the above-mentioned dam-
age many of the Witnesses cars were
turned oveér, and others were rendered use-
less by putting sugar in the gasoline tanks,
etc. In fact, thousands of dollars worth of
cars were completely ruined and hardly
worth towing home, which many of the
brethren were compelled to do.M’

Maiiy of the vigilantes have been identi-
fied, and thus far two of them have been
arrested. Federal authorities are investi-
gating to determine whether there was any
violation of federal laws. Suits are being
contemplated against the community for
the property damage resulting from the
failure to extend police protection.

Suppressive Ordinance Adopted

The vi%ilantism had been brewing in
Klamath Falls for more than a month. The
City Council had recently enacted what
was frankly called an ~anti-Jehovah”™ Wit-
nesses ordinance,M prohibiting the sale of
literature without the payment of a $10
a day license fee. However, the ordinance,
scheduled to go into effect on September
24, will not be enforced. Instead, a new
ordinance has been adopted, which reduces
the license fee to $5. The purpose behind
this move is to meet the inevitable legal
attack that the ordinance is prohibitive,
and that the tax hears no relation to the
“profits” of which there are none) and the
cost of policing.

City Attorney J. H. Carnahan, in discuss,
mg the proposed ordinance before the
Council, commented that 4he was riot ad-
vocating the measures taken against the
Witnesses Sunday, but that perhaps they
were effective.”

"Witness” Is Attacked,
Then Gets 30 Days In Jail

George Gutman, 18-year-old Jehovah’s
Witness, was convicted in the San Fran-
cisco Municipal Court on September 24 on
charges of disturbing the peace and sen-
tenced to 30 days in jail or $100' fine. The
case illustrates quite well the kind of jus-
tice the members of this group receive in
our inferior courts.

Gutman was waiting in the reception
room of a San Francisco draft boaxd for a
friend who was attending an oral hearing
on his claim for classification as a minister.
The board chairman, George W. Gillen, in
‘the course of the hearing, stepped into the
reception room and explained to those who
were waiting, .“We’ve got a fellow in here
who is using the Bible to evade the draft.”®
Gutman then asked, “What’s wrong with
the Bible?”

Gutman” question was not well received.
Gillen wanted to know whether he was
with that fellow in there, and when Gut-
man admitted he was, Gillen ordered mm
out of the building. He pulled Gutman out
of his chair by the sleeve of ms coat, tear-
ing the sleeve very badly. As Gutman
pulled the other way, Gillen went reeling
Into some chairs. Gillen called the police
and charged Gutman with disturbing the
peace.. .The U. S. Attorney’s office lent its
moral support to the prosecution )Dy having
Assistant United States Attorney Joseph
Karesh, known to the judge, seated along-
side the prosecuting witness.

It is hoped an appeal will be taken be-
cause the facts clearlg show that Gillen's
peace was not disturbed by Gutman. In-
stead, Gutman might well have charged
Gillen with assault and battery.

The incident reminds us of the damage
suit filed by the Santa Rosa vigilantei In
1936 against the persons they had tarred
and feathered.
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Coast Citizens Banished

(Continued from Page 1,Col.2),

Mission, uthat he furnished his own apart-
ment with some objects of priental art.™

Led Ranking Bugle Corps

~Beginning with his -interest in our mis-
sion,M says the pastor, “he became ac-
guainted with the Boy Scout troop to which
some of our boys belonged. He gave les-
sons to the boys of the Drum and Bugle
Corps of that Scout troop . . . until it be-
came the ranking drum and bugle corps of
this area. Our corps won first prizes and
honors at many of the parades. ... It “yas
a snappY outfit with about 8 i drummers
and buglers. This was a great aecomplish-
ment for Mr. F.usco.”

Mr. Fusco also encouraged the Japanese
of .voting age to register and to vote. He
was instrumental in having deputy regis-
trars visit the Japanese section to register
the eligible voters. He also arranged po-
litical meetings for the Japanese at which
whe community’s political candidates spoke.

After the Japanese were moved to Tan-
foran, Fusco was appointed a sub-deacon
of the St. Xavier Church and assisted with
the regular Sunday services conducted at
Tanforan. He drove the Fathers and Sisters
to Tanforan every Sunday. The manager
of Tanforan inyited him to organize the
Boy Scout Drum and Bugle Corps, which
he did.

**Too Friendly With Japanese”®

Apparently on the basis of such activities,
Lt, Col.F. Meek, who conducted Fusco™
“liearing tol-d him he would have to leave
because he was oo friendly with the Jap-
anese.lt wag a little too difficult for the
military mind to understand how a person
could be %enuin(_aly interested in his Jap-
anese neighbors in the United States with-
out being disloyal to the United States.

The Union has checked with various
people who are acquainted with Mr. Fusco.
Not one accused him of disloyalty. They
all say that there is nothing dangerous or
potentially dangerous about the man.

Mr. Fusco'is already in Salt Lake City
whence he was banished. It is to be hoped
that he will be willing to resort to court
action in order to regain his liberties, if
other means fail.

Brief Filed In Last of Oklahoma
Syndicalism Cases

The last of the cases brought against
four Communists in Oklahoma City for
possessing and selling Communist literature
was argued on September 9 in the Okla-
homa Criminal Court of Appeals in the case
of Alan Shaw, sentenced, like his three as-
sociates, to ten years under the criminal
syndicalism law. A brief in su?lport of the

efense has been filed with the court by
the American Civil Liberties Union, signed
b¥, Arthur Garfield Hféys, general counsel.
The Union participated with briefs in sup-
port of the defense in the other three cases
already heard.

The Oklahoma cases were brought dur-
ing the election campaign of 1940 as part
of a drive against Communist election ac-
tivity, The four defendants were associated
with a bookstore selling Communist litera-
ture. It is the only case brought under the
state criminal syndicalism laws in recent
years. With the conclusion of the Shaw
case, the Criminal Court of Appeals will
have before it all four convictions for de-
cision.

Contra Costa County District Attorney
Upholds Rights of Jehovah”™s Witnesses

District Attorney Francis P. Healey of
Contra Costa county, as the result of vio-
lence and threats against Jehovah”™ Wit-
nesses, issued a public statement on Sep-
tember 25 calling upon the citizens to
uphold the rights of the “Witnesses” to
carry on their activities. Said Mr. Healey:

“It has been brought.to the attention of
this office that threats against the rrtembers
of the religious sect known as Jehovah’s
Witnesses, have been made in several com-
munities in the county.

“The citizens of Contra Costa County
should keep in mind that the Constitution
of the United States and of California guar-
antee religious freedom. It is for the courts
to decide whether or not a given organiza-
tion is subversive, and m this connection
the Supreme Court has held that Jehovah”™
Witnesses is an accepted and legal religion.

“Members of this sect have a right to call
oil the citizens of a community and to
knock on their doors, or ring their door-
bells. They can pass out literature or inter-
view residents. They have a right to do this
unmolested by any citizen or group of
citizens. Any violation of their rights will
require the peace officers of the county to
intervene to afford them protection, for
under our democratic form of government
every citizen regardless of race, color or
creeci is entitled to the same protection as
every other citizen.

“On the other hand no citizen 'is required
to listen to their arguments or accept their
literature, but can tell them to go away.
If they refuse to leave the proper thing to
do is call the police or constable, and report
the incident so that the matter may be
mealt with.in a lawful manner.=

The statement grew directly out of an
assault upon, a’.“Witness.” in mC-oncoi'd. Mr.
D. D; Reusch of Berkeley, in the course of
his activities as a Jehovah”* Witness, called
at the hoitle of George MacDonald. The
latter™ daughter was m the driveway and
Reusch proceeded to play a phonograph
record for her. After listening for a min-
ute, the girl left and called her father. Mr.
MacDonald wanted to know whether
Reusch would salute the flag. He finally
ordered Reusch from his property, and em-
phasized his order by pulling Reusch by
the arm and then knocking him uncon-
scious with a blow to the jaw as he stooped

UNION WARNS AGAINST “UNREASON-
ABLE APPLICATION” OF
COAST ORDER

Legal, contest of any *“unreasonable ap-
plication” of Lieut. Gen. Hugh Drum’s
order for evacuation of '<dangerous> indi-
viduals from the Eastern Military Area
were indicated in instructions sent by
the American Civil Liberties Union to state
representatives and local committees in the
15 Atlantic Coast states comprising the
area.

The Union declared that <t does not chal-
lenge the inherent power of the govern-
ment to remove persons from military
zones, but it will challenge any unreason-
able application of that power; it is ob-
vious that such unprecedented powers are
open to abuse unless carefully guarded.”

CALIFORNIA COURT SANCTIONS
PROPERTY RESTRICTIONS
AGAINST NEGROEr

The first round m what may be a Su-
preme Court test case on the constitutional-
ity of property restrictions against Negroes
was lost recently in the Los Angeles courts
in a suit supported by the Southern Califor-
nia branch of the American Civil Liberties
Union. Judge Roy Rhodes of the Los Ange-
les Superior Court issued an injunction re-
strainin Ne%roes from living in homes pur-
chased by them in a residential district
restricted to “Caucasians.”

to pick up his phonograph and literature.
A doctor testified that Reusch suffered a
contusion of the left jaw, abrasion of the
scalp, and contusion of the right arm.

On Reusch’s camplalht MacDonald was
arrested for assault and battery. At the
trial, MacDonald contended that he had
ordered Reusch from his property and had
merely beaten him to the punch when he
failed to leave. The force of these conten-
tions was. lost when MacDonald'threaten-
ed from the witness stand, “If you ever or
any of your organization ever come to my
place under any circumstances you will get
the same treatment except a woman.M

The court, nevertheless, let the threat

ass without comment and found Mac-

onald <Not Guilty.> <A person ordered to
leave the premises of a man’s estate,” said
he, 4must suffer the consequences if he fails
to obeiy™ It is hoped that the District At-
-torney’s statement will not only correct the
Justice’s erroneous idea, but also put an
ei"d to the invasion of “Witnesses’ ’ rights
in Contra Costa County.

L. A. FEDERAL COURT ISSUES
HABEAS CORPUS WRIT. IN
CASE OF I. W. MINISTER

Federal Judge Leon R. Yankwich last
month established a new precedent in the
application of the Writ of Habeas Corpus
when he overruled a government motion to
dismiss the petition for a writ of habeas
.corpus filed by Kenneth Stewart, Jehovah’s
Witness.

Stewart claims to have been arbitrarily
classified by his local draft board, when
the board refused to accord him status as
a minister of the Gospel.

The government asserted the contention
that classification by a local draft board
is final, and not subject to review by the
federal courts unless the draftee submitted
for induction in the United States Army.

This claim Judge Yankwich overruled.
In doing so, he announced that the lack
of precedents upon the subject was not
binding upon him; that the _writ of habeas
corpus issues to ascertain the legality of
detention at any point after final action
by the draft boards. He i'uled that a draftee
who claims to be unfairly and arbitrarily
classified need not risk the danger inherent
in surrender to the military forces; and
that a federal court, after-a registrant has
been prosecuted tor a violation of the Se-
lective Training and Service Act, while in
the custody of the United States marshal,
may have the benefit of the writ to secure
his release if the draft board has acted
arbitrarily.

~Upon overruling the governments mo-
tion, the case was set for trial October 5.—
Open Forum.

COURT UPHOLDS DISCHARGE OF EM-
PLOYEE FOR CRITICIZING
HIS UNION

Union contracts with industries requiring
disciplinary action against members acting
to undermine the union as a bargaining
agency were upheld recently by Vice Chan-
cellor Wilfred Jayne of the New Jersey-
Chancery Court. The complainant, Samuel
Keller, of Old Bridge, N. J., was supported
by counsel for the American Civil Liberties
Union, in seeking the annulment of the dis-
ciplinary measure on the ground that his
right to free speech had been abridged.
Keller was discharged from the American
Cyanamid Compagy, upon the request of
the Union, accused of making derogatory
remarks about the Union’s attitude in the
settlement of a strike. The opinion was
contained in a holding by the court that for
technical reasons it had no jurisdiction.
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ANTI SEMITISM CHARGES FILED

Removal of Colonel Serving on
Exclusion Hearing Board Sought

Charging one of the three Army officers hearing individual exclusion cases with
.anti-Semitism and red-baiting .the Northern California branch of the A/0= L. U. has
written to the Secretary of War requesting his removal as unfit for service on the board.
The officers were appointed by General J. L. DeWitt last August to act as a ~hearing
board for the removal of citizens deemed to be dangerous or potentially dangerous to

military secunty. M At least seventy citizens
alleged to have pro-Axis sympathies have
thus far been excluded from the Pacific

Coast.
Seek Removal Of Col. McLean

The Unions letter, signed by Ernest Be-
sig, was directed particularly to the con-
tinued service on the Board of Gol. McLean,
who was engaged in the active practice of
the law in Pennsylvania before the war.
“In the opinion of :my Committee,” said the
letter, (e has shown himself to be temper-
amentally unsuited to the judicial position
he is now holding.”

The contentions were based principally
O the experiences of the Union’s director
at the hearing for Lorenz C. Carlsen on Oc-
tober 23. ~The Board objected very stren-
uously to publicity about the Fusco case
which appeared in the October issue of our
A.C.L.LU—NEWS. The Board sought to im-
Press upon me,Mwrote Mr. Besig, 4hat if

appeared for Mr. Carlsen it would be
highly ‘unethical’ to publicize an%/ part of
the proceedings. Col. McLean, for some
strange reason assumed that | was a Com-
munist *sent by Bridges/ as he put it, and
declared, “in my part of the country you’d
be skinned alive.’

But the Union objected particularly to
Col. McLean’s obvious anti-Semitism rather
than his expressed hostility toward the
Union’s director. During questioning about
the Bund, <Col. McLean volunteered the
statement, apropos of nothing, that such 911
organization as the Bund made things bad
for all Germans in the United States, *the
same as some of the better class Jews have
to suffer for some of the rabble.””

Indulges In Anti-Semtic Tirades

“An infoitnant.” the letter went on to
say, 4whose case is now pending before the
Board and who knew nothing about my
own experiences before it, confirmed my
feelings about Col. McLean. He stated to
me that *Col. McLean indulges in anti-Sem-
itic tirades. He foresees world domination
by the Jews after the war is over/ This
same informant told me that Col. McL*ean
had expressed the hope that the Germans
and Russians would annihilate each other,
and that he also expressed himself against
Negroes.”

“We hope,” concluded the letter, “that
an appropriate investigation will be con-
ducted, and that a less prejudiced officer
will supplant Col. McLean, if our charges
are sustained.”

The national office of the A.C.L.U., while

opposed to any exclusions by military offi-
cers, has suggested to the Secretary of War
the establishment of a board of review com-
posed essentially of civilians, to pass upon
the decisions of the Military Board. It has
also recommended that charges be made
si)ecific, that counsel for the suspect be
allowed the right of cross-examination, and
that the reasons for each expulsion be pub-
licly stated. t

THAT EXTRA DOLLARI!

The Union is grateful to its many sup-
porters who added a dollar to tk”ir usual
donations in order to help us return an
important item of $840 t !'the budget for
a part-time office secretary. We hope
that those who have not yet contributed
to our annual budget drive will not for-
get the extra dollar.

Over 200 supporters (a record num-
ber) have thus far* answered our regular
appeal fo'r funds. Naturally, we’ll have
to hear from many more before we can
hope to raise the fallowing budget, and
return the missing item of $840:

Salary—Director.........—"“$2,100,00
Printing & Stationery........... - 630.00
Rent. ..ot crveiee . V. 330.00
Postage ......ccovvviiniiiennn, 220.00
Telephone & Telegraph....... 100.00

Transportation .......... 75.00
Taxes ... 60.00
Miscellaneous .................. 40.00
Publication ... ... 35.00
Funmiture & Equipment........ 15.00

TOTAL e «$3,605.00

An average donation $7.25 is re-
quired from our members to meet our
needs, but in order to attain that figure,
we mu&t receive many $S0, $25, $15 and
$10 contributions. We hope that many
who have been content to contribute the
annual dues of $2.00 will now join the
group that makes a monthly contribu-
tion. In any event, give what you can,
and give it NOW!

At the same time, you can interest
some friend in the wor of the Union by
entering for him a yeai”s subscription to
the “News” at 75 cents.

GIVE IT NOW!

APPEAL ARGUED IN CASE
TESTING HAWAITS
MARTIAL LAW

The United States Circuit Court of Ap-
peals in San PVancisco last month heard
arguments in the important case of Hans
Zimmerman, United States citizen, seized
by the Military in Hawaii. The United
States District Judge in Hawaii refused to
consider an application for a writ of habeas
corpus on the ground that he was under
duress, because martial law had been de-
clared and he had been forbidden to act.
The important issues before the court are 1,
whether the Army was not required to
make a return to the application for the
writ explaining by what right it holds Zim-
mai”ian; and 2, whether continued martial
law in Hawaii is proper. The A.C.L.U.
filed an amicus curiae brief contending that
while the privilege of the writ of habeas
corpus may be suspended, there may be no
suspension of the writ itself.

EXCESSIVE BAIL SET TO DISCOURAGE
ACCUSED FROM SEEKING AP-
POINTMENT OF COUNSEL

A. E. Hoffman, Jehovah’s Witness, :was
recently convicted in the U. S. District
Court in San Francisco and sentenced to a
term of four years in the federal prison for
failure to report for induction in the armed
forces. Hoffman” claim that he was a Min-
ister of the Gospel and therefore entitled to
deferment was rejected.

Bail in the case was originally fixed at
$1,000. .It was provided by another “Wit-
ness.” "When the defendant requested the
appointment of counsel because he was
without money to hire an attorney, Judge
Michael J. Roche raised the bail to $2,500,
after Assistant U. S. Attorney Joseph
Karesh stated, 4f they can put up bail they
can met an attorney.” Later, the court did
appoint an attorney for Hoffman, and
when Mr. Karesh indicated that the 4wit--
nesses”™ were going to provide the $2,500
bail, Judge Roche immediately raised the
bail, this time to $5,000, declaring that no
one was going to make a mockery of his
court.

“Excessive bail shall not be required,”
says the Constitution of the United States,
and the accused is entitled "o have the as-
sistance of counsel,if he has no money to
employ an attorney. No man” friends are
required to hire an attorney for him, even
if they are kind enough to provide bail.
And the court and the U. S. Attorney”
office should not set excessive bail because
a defendant exercises his constitutional
ngnt to have the court appoint counsel. The
only legitiate purpose of bail is to assure
the appearance of the defendant.

Appropriate protests have been entered
with the Department of Justice against the
part played in the matter by the U. S. At-
torney” office.
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JAPANESE TEST CASE OPINION

We are printing herewith the significant opinion
of United States District Judge James Alger Fee in
the case of United States against Minoru Yasui, in
which it was held that the Military has no jurisdic-
tion over citizens in the absence of martial law. The
decision was handed down on November 16,1942.
Limitations of  ac ‘'(equire some-omissions from

the body of ttie 3.0-page'opinion,: as well .as the 56.

footnot?s.

... The Preaident of the United States, by Execu-
tive Order Number 9066, after reciting that 4he suc-
cessful prosecution of the war requires every pos-
sible protection against espionage and against sabo*
taae to national-defense material, national-defense
premises, and national-defense utilities as defined
b¥ ... statute, authorized and directed the Secretary
of War atid military commanders designated by him
to prescribe military areas in such locations and of
such boundaries as might be desired, from which all
persons might be excluded and subject to whatever
restrictions might be imposed upon the right of per-
sons to enter, remain, in or leave, such a eas. Lieu-
tenant General John L, DeWitt was designated by
the Secretary of War to exercise the authority
granted by the Executive Order for the Western
Defense Command.

GENERAL DeWITTS ORDER

Thereafter, claiming to act pursuant to the Execu-
tive Order and the authority vested in him by the
Secretary of War, General DeWitt, by Public Procla-
mation No.1,on March 2,1942, declared certain por-
tions of the Western Defense Command, because of
its liability to attack or to attempted invasion and
because it was subject to espionage and acts of sabo-
tage, a military area “~requiring the adoption of mili-
tary measures necessary to establish safeQuar s
against such enemy operations.” ..

Certain areas were thereby designated as Military
Areas” and “Military Zones.”:. If. was thereby an-

nounced that, “such persons o* classes of persons as
the situation may require”, would by subsequent
proclamatio.n be excluded from 'certain of .

areas, and further declared that with regard to
other of said areas ~certain persons or classes of
persons** would be permitted to enter or remain
therein under certain regulations and restrictions
to "be subsequently prescribed. Further ~Military
Areaa” and ‘“Military Zones” are designated by t e
Proclamation No. 2, of March 16,1942.

Public Act 503, passed by Congress and approved
by the President March 21,1942, made it a criminal
act for any person <to enter, remain in, leavfe or
commit any act in any Military Area or Military
Zone established pursuant to the Executive Ordqr of
the President by anmmilitary commander designated
_by thte S beretai*y of Wa.l*/, contrary to .tlre f*es.tri®tt-On
applicable to any such area if such person knew of
the existence, application, and extent, of the restric-

tC On March 24,1942, Public Proctamation No. 3
was issued by General DeWitt, reciting <as a matter
of military necessity the establishment of certain
regulations pertaining to all enemy aliens and all
persons of Japanese ancestry within said

Areas and Zones * * This regulation established
acurfewlawfors.uchenemy'aliensarrd..siictr~r-
sons of Japanese ancestry within certain of the
zones above indicated.

YASUI BORN IN OREGON

Minoru Yasui, the defendant, is the son of an alien
Japanese father and mother. He was indicted
22 1942 on the ground that he had violated the
curfew_provisions of this proclamation. He pleaded
“Not Guilty” waived a jury and was t ed by the
oourt. The evidence showed that Yasui was born
at Hood* River, Oregon, on October 19, 91® .
March 28,1942, at 11:20 fP. M.r Yasui walked into
the police $tation in Portland, Oregon, within one”of
the designated areas. He admits this fact and that
he knew it was a violation of the regulations. His
contention was and is, however, that he could not
be convicted therefor because he was a citizen of
the United States and that the regulation is, as to

him. unconstitutionf}\l and void---—- - . ", n
As "a premise, then, the existence of a war

which victory is a vital necessity to assure survival
of the freedom of the individual guaranteed by the
Federal Constitution, must be predicated. The con-
ditions and necessities of preparation for modern
war had previously been recognized _by this court.
The areas and zones Mtlined in the proclamations
became a theatre of operations, subjected in locali-
ties to attack arid all threatened during this period
with a full s¢c”le invasion. The danger at the time
this prosecution was instituted was .immirtent and
immediate. The difficulty of controlling members
of an alien race, many of whom, although citizens,
were disloyal with opportunities of sabotage and
espionage, with invasion imminent, presented a prob-
lem requiring for solution ability and devotion of
the highest order.
PERILS TODAY COMPARE WITH OTHER TIMES
It must be remembered, however when dealing
with the claims made by writers who are not charged
with the responsibility of maintaining the structure

of the fundamental law and the guarantees of the
liberty of the individual, that the “perils which now

encompass the nation, however imminent and im-
mediate, are not more dreadful than those which
surrounded the people who fou%ht the Revolution
and at whose demand shortly thereafter the t$n
amendinents containing the very guarantees™ now in
issue were written into the Federal Constitution; nor
those perils which threatened the country in the
War of 1812, when its soil was in the hands of the
Invader and the Capitol itself was violated nor those
perils which engulfed the belligerents in the war
between the states, when each was faced with dis-
affection and disloyalty in the territory in its con-

trol. Yet each maintained the liberty of the indi-
vidual.

In Ex Parte Milligan, s>upra a citizen of the United
States who had been tried, convicted and sentenced
to death by military commission for conspiracy and
subversive measures against the federal government,
applied for habeas corpus. He had at all times been
a resident of the loyal state of Indiana which was
not at the time under occupation by any hostile
troops, although it had been previously invaded and
was then threatened with invasion.

When this case came before the Supreme Court
of. the United States, the whole field of the inter-
relation of the civTl and military power was covered
in the arguments of able counsel. The court in the
opinion of necessity considered thoroughly and In-
tentionally the foundations of military power over
civilians. It was necessary there, as here, to de-
termine whether a citizen, who is not a soJddier, a

prisoner of war, nor a spy in a loyal state riot pres-,

ently invaded, is subject to military jurisdiction, or
whether as a non-belligerent he must be tried by
civil courts solely for offenses designated by Con-
gress. The direct question in this case was not there
involved because trial by a military commission is
not herie attempted, But the opinion in all its phases
is binding upon this court. It cannot be disregarded.
The expressions cannot b brushed aside as dicta,
except by a process of wishful rationalization”

CIVIL POWER SUPREME OVER MILITARY

. The rationale of both the main ajid concurring
opinions is that the civil power in this country i
supreme. Neither directly nor indirectly can the
military power become dominaht. The Constitution,
laws and treaties of the United States control. Nor
is the situation changed by the incidence of wai™
This doctrine has been re-affirmed many times by
the Supreme Court of the United States, citing the
Milligan case.

But it is urged without making a distinction be-
tween p,ower based wupon military necessity and
power based tipon Congressional action that in time
of war the constitutional guarantees must be re-
interpreted. If this be a plea for the exercise of
arbitrary powerf it is not conceived that it has the
support of the military authorities, and, certainly,
has not the support of the decided cases. The argu-
ment proceeds upon the basis that the disposition
of the Supreme Court now is to overlook the con-
stitutional limitations when confronted with an
emergency. ...

NO SUSPENSION OF LIBERTY IN WAR-TIME

The court speaks* distinctly in the Milligan case
regardina the r«-interpretati n of the guarantees be-
cause af the perdl« of war. = - VA

“It is claimed that martial law covers with its
broad mantle the proceedings of this military
commission. The proposition is this: that in
time of war the commander of an armed force
(if in his opinion the exigencies of the country

~ demand rt, and of which he is to judge), has the
power, within the lines of his military district®

to suspend all civil rights and their remedies,.

dnd subject citizens as well as soldiers to the
rule of H1$ WJILL; and In the exercise of Kis
lawful authority cannot be restrained, except by
his superior officer or the President of the
United States.”
this position is sound to the extent claimed,
then* vs/hen War exists foreign or domestic, and
the country is subdivided into military depart-
ments, for more convenience, the commander of
one of them can if he chooses, within his limits
on the plea of necessity, with the approval of
the Executive, substitute military force for and
to the exclusion of the lawsr and punish all per-
sons, as he think right and proper without
fixed or certain .rules-’ N
"The statemertt of this proposition shows its
importance for, if true, republican government
is a failure,; and there is an end af liberty
regulated by law. Martial law, established on
such a basis, destroys every guarantee of the

’ Constitution and effectually renders the “mili-

tary independent of and superior to the civil
power” the attempt to do which by the King of
Great Britain was deemed by our fathers such
an offense, that they assigned it. to the world
as one of the causes which imp*elled them to
declare their independence. Civil liberty and
this kind of martial law cannot endure together -
the antagonism is irreconcilable and, ifi the
conflict™ one or the c”her must perish.”

The question now before this court whether a
military commander has the right to legislate and
pass statutes defining crimes which will be enforced
by the civil courts. A power to so legislate validly
and to xe<bute such lawS makes the possessor
~thereof supreme- The Constitution vests the legisla-
tive power in Congress. It is axiomatic that so long
as no form of military jurisdiction is in force over
the particular locality or person, the civil law will
prevail-

THREE KINDS OF MILITARY JURISDICTION

he classical definitions of various situations
where ordinary civil Isw does not apply is given in
the concurring opinion in Ex parte Milligan, as

fOIIOWS‘There a e unider the Constitution three kinds
of military jurisdiction one to be exercised
both in peace and war another to be exercised
in time of foreign war without the boundaries of
the United States, or in time of rebellion and

civil war within states or districts occupied by
rebels treated as belligerents; and a third to be

exercised tim© of invasion or insurrection
within the limits of the United States, or durirtg
rebellion" within the limits of states maintaining

adhesion to the National Government, when the
public danger requires its exercise. The first
of these may be called jurisdiction under MILI-
TARY LAW, and is found in acts of Congress
prescribing rules and articles of war, or other-
wise providing for the government of the na-
tional forces; the second may be distinguished
as MILITARY GOVERNMENT, superseding, as
faf as may be deemed expedient, the local law,
and exercised by the military commander under
the direction of the President, with the express
vor implied sanction of Congress while the tmrd
may be denominated MARTIAL LAW PROPER,
and is called into action by Congress, or tem-
porarily, when the action of Congress cannot be
invited, and in the case of justifying or excusing
peril, by the President, in times of insurrection
or invasion, or of civil or foreign war, within dis-
tricts or localities where ordinary law no longer
adequately secures public safety and private
rights.” en »

The present case does not then arise under “mili-
tary law,” nor can it be justified by doctrines re-
lating to trial of military personnel by court martial,
nor to trial of spies by military commission nor the
seizure and holding of persons by military authority.
The instant case relates to the power of the military
commander to issue regulations binding indiscrimi-
nately upon citizens and alien, reserve officer, spy
and civilian. Such power only is tolerated in the first
instance if a state of “martial law” has been pro-
crlaimed by the proper authority and in the ultimate
only if the facts prove the existence of the military
necessity therefor....

COMMANDER POWERLESS TO LEGISLATE

A military commander under the Constitution is
given no p>ower of legislation. It follows, therefore,
in this case, that the regulations issued by his sole
authority, even though it be established that the
territory on the Pacific Coast of, the United States
has been invaded and is in imminent dianger of in-
vasion, confer upon the military commander no
power to regulate the life and conduct of the ordi-
nary citizen, nor make that a crime which was not
made a crime by any.act of Congress- The Congress
of the United States is in session and consists of
the elective representatives of the people. To this
body, therefore, alone is committed its ordinary
power of passing laws which govern the conduct of
citizens, even in time of war-

It is true that martial law, when instituted, is
complete and represents the arbitrary will of the
commander, controlled only by consideration of
strategy, tactics and policy and subject only to the
orders of the President. Under martial law the
commander can seize men and hold them in con-
finement without trial. He can try them before a
military commission for a violation of the laws of
war or his own regulations. Finally, he can legislate
and bind citizens and others by rules established by
him and governing their conduct in the future.

NA(hether declared by the President or by Congress
or hv the mrlitary commander or existing on account
of conditions, the only basis for martiar iaw is mili-
tary necessity-

DOQTRINE OF “PARTIA MARTIAL LAW?™”

There is a pernicious doctrine known as “partial
martiaf law,” Which was developed by an ambitious
governor as a method of dictating regulations to the
p.eopTe of a state uncontrolled by the Constitution
or laws thereof. It constituted an expression of his
arbitrary will. The long history within recent' years
of the use of arbitrary power in the guise of martial
law by the executives of the states, sometimes upon
the flimsiest pretext, and occasionally, with the un-
justifiable support of the judiciary, state and federal,
in subversion of the rights and personal liberty of
the citizen, indicates that a fear that the state of-
ficials might in some future time attempt further
violations is at least justifiable.

These perversions of martial rule used by govern-
ors of the states in industrial and social conflict
satisfy a personal need for uncontrolled power in
given situations, wherein the civil rights of indi-
viduals were swept away by legislation or fiat dic-
tated by an individual, indicate that in these trying
days of war, limits must be set to military author-
ity exercised in the name of necessity, lest we lose
the liberties for which we fight.

ABut it Is insisted that the safety of the coun-
try in time of war demands that this broad
~aim for martial law shall be sustained. It this
were true, it could be well said that a country,
preserved t the sacrifice of all the cardinal
p,rihciples, of liberty, is not worth the cost of
.preservation/~ Ex parte Milligan, supra, 126.

COMPLETE SURRENDER OF LIBERTIES

The doctrine that there can be a partial martial
law, unproc”aiined and 1lliregulated except by the
rule of the military commander, expressed in orders
or regulations proclaimed by him and enforced in
the civil courts in a territory within the continental
limilrs of the United States and at the time not oc-
cupied by any foreign foe, belongs in the category

of ~uch perversions, and cannot be justified by any
soundtheoryofcivH,constitiitionalormnitarylaw"

Its only justification lies in the doctrines of “state
of siege”™ proclaimed by military commanders, gen-
erally speaking, in the governments of Europe. For
a state pf the United States or any portion thereof
to be placed, in any essential function, or for citizens
of the United States to be placed with regard to their
fundamental rights, subject to the will of the com-
mander alone, however well designed for their pro-
tection, without any of the preliminaries above sug.-
gested up to the time when utter necessity requires
on Page 4, Col.2)

Let Freedom Ring

Writer’s Project “Radicalism”

Dismissed from the San Francisco
Writers Project last June on charges of
~radicalism,a woman has just received an
informal hearing that will lead to dismissal
of the charges and reinstatement in the near
future. The Union demanded the heariiig
after the woman denied the charges. We
also appeared for her at the hearing.

Japanese Excluded From the Army

The A.C.L.U. has received a farmal reply
to its protest against excluding citizens of
Japanese extraction from the army. <The
War Department,”™ says the letter signed by
Major General J. A. Ulio, udoes not con-
sider it practicable to accept for service
with the Armed Forces, Japanese or per-

sons of Japanese extraction, iregiardlesiof.

citizenship, status, or other factors/?

Photographic Evidence

A couple of years ago the Immigration
Service sought to deport various Indians on
charges of illegal entry from Mexico. To
establish the charges, the Government
called certain Mexicans to testify in Calex-
ico, hundreds of miles from where the Hin-
doos resided. At such hearings, recent

hotographs of the aliens were iaentmed

y the witnesses as persons they had seen
in Mexico about fifteen years before that.
On such evidence, Ram Singh of Loomis,
California, was ordered deported, but, last
month after intervention by the A.C.L.U.,
the proceedings were dismissed.

Evacuation Tests Cases

The Union” brief in the Fred T. Kare-
matsu Japanese evacuation test case will be
filed in the Circuit Court af Appeals in San
Franci&co during the first week of Decem-
ber. The government will then have thirty
days in which to file its reply brief, after
which the Onion will have another ten days
in which to answer. Oral arguments in the
case should take place early in Februairy.
‘Attorney Wayne ML Collins is preparing
the Union”*s voluminous briefs.

The record in the ijordon Hirabayashi
evacuation test .cs"se from Seattle was filed
in the Circuit Court of Appeals in San Fran-
cisco on November 16. Seventy days are
allowed for the filing or briefs, so the oral
argument in this case may aliso be heard
sometime next February.

Attack On Japanese Citizenship

An appeal was filed in the United States
Circuit Court of Appeals in San Francisco
on October 31,in the case of John T. Reg'an
vs. Cameron King. The appeal marks an-
other step in the effort of the Native Sons,
the American Legion, and the Califoinia
Joint Immigration Committee to deprive
American-born Japanese of citizensnip. On
July 2nd, District Judge A. F. St. Sure held
that the law was settled by the case of U. S.
v. Wong Kim Ark,169 U. S. 649, that
person of the Japanese racetis a citizen of
the United States if he w4s born in the
United. States.” . Attorney Wayne M. Collins
filed an amicus curiae briei for the Union
in the District Court. He will prepare a

similar brief for tiling in the Circuit Court.

Ministers Urge Release of Japanese

A dozen Methoaist, Congregational and
Presbyterian clergymen of San Francisco
recently issued a statement advocating the
speedy release of Japanese from relocation
centers and compensation for the losses in-
curred by them. Among those signing the
statement were Dr. Edgar A. Lowther, Dr.
Alfred Fisk, Rev. Donald F. Gaylord, Rev.
Otis L. Linn, Rev. Philip A. Solbjor and
Rev. Herrick J. Lane.

No Exclusion in Carlsen Case

The Military Board which is he_aring indi-
vidual exclusion cases, last month informed
Lorenz C, Carlsen, head of San Francisco™
United German Societies, that no action to
exolude him will be taken at the present
time. Carlsen”™ ~hearing” failed to show any
pro-Axis action or sympathy on his part.
Mr. Carlsen had stated publicly that he had
nothing to hide and that he was just as
good an American as the next person.
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No ACLIJ Melp For Defendants

C perati

The local branch of the A.C.L.U'. has re-
ceived a news release from the national
office of the Union informing it of the
adoption of a resolution by the Board of
Directors establishing a new policy with
reference to certain war-time cases. There
was no consultation with the various
branches before adoption of the resolution.
The resolutioiris as follows: v

"Recognizing that our military ene-
mies are now using techniques of propa-
ganda which may involve an attempt to
pervert the Bill of Rights to serve the
enemy rather than the people of the
United States, the American Civil Liber-
ties Uni6n will not participate,—except
where the fundamentals of due process
are denied,—in cases where, after in-
vestigation, there are grounds for a be-
lief that the defendant is cooperating
with or acting on behalf of the enemy,
even though the particular cnarge
against the defendant might otherwise
be appropriate for intervention by the
Union.

<o reach a conclusion on the question
whether a particular defendant is co-
operating with or acting on /behalf of
the enemy, the Union will consider such
matters as past activities and associa-
tions, sources of financial support, rela-
tions with enemy agents, the particular
words and conduct involved, and all
other relevant factors for informed

West Va- Appeals Flag-
Salute Decision To
U, S, Supreme Court

The State of West Virginia has decided
to appeal to the U. S. Supreme Court the
recent decision of a three-judge federal dis-
trict court voiding the stated compulsory
flag-salute law for children having consci-
entious scruples

The Supreme Court will therefore be
faced with reconsidering its decision in the
Gobitis case upholding the flag-salute &to
1, sjnee the lower courts action was based
on a refusal to follow that decision. Of the
seven judges now members of the Supreme
Court who participated in that decision,
three have since reversed their stand. In-
cluding Chief justice Stone who dissented
in. the Gobitis decision, four of the eight
judges now sitting are on record in opposi-
tion to the compulsory flag-salute.

The West Virginia court had declared
that "the salute of the flag is an expression
of the homage of the soul. To force it on
one who has conscientious scruples against
giving it is petty tyranny unworthy of the
slg_irit of the Republic and forbidden, we
think, by fundamental law. We are clearly
of the opinion that the regulation of the
Board requiring that school children salute
the flag.is void in. Bo/far as :it ap.plies to
children having conscientious scrup les
against giving the salute.

The West Virginia case was brought b
counsel for Jehovah”™ Witnesses on behalf
of three children expelled from school. The
Union expects, to file a brief and participate
in argument in the Supreme Court.

3ustice dept, opens way for
SETTLING FLAG-SALUTE ISSUE

Possible settlement of the flag-saluting
issue involving children of Jehovah”™ Wit-
nesses in public schools is foreseen as a re-
sult of a memorandum issued recently by
the Civil Rights Section of the Justice De-
partment nullitymg local ordinances which
compel the gesture of salute and recitation
of the pledge of allegiance.

Addressed to U. S. Attorneys, the memo-
randum calls attention to a law passed by
Congress last June dealing with respect due
to the. flag, providing that “civilians will
always show respect to the flag when the

ith The emy

judgement. The Union will continue to
, defend the rights of all others protected
by the Bill of Rights.”

Roger N. Baldwin, director.of the Union,
stated that the policy would be applied to
all war-time cases, adding that <it is not
always an easy matter to distinguish who
are persons co-operating with or acting on
behalf of the enemy. It is Often difficult to
separate native fascists operating on their
own from those inspired by Axis sources.

/'Even in cases involving Axis sympathiz-
ers the Union will challenge a prosecution,
a Post Office prohibition, a denaturaliza-
tion case, or a military removal if the fund-
amentals of due process are not observed.
Those fundamentals are set fortn in the Bill
of Rights, which the Union will maintain in
war-time as in peace for everybody without
distinction. Even the German saboteurs
were accorded aue process by decision of
the Supreme Court, and certainly all lesser
enemy agents are entitled to our democra-
tic guarantees. The Unions intervention in
such cases, however, is confined to points
of law. It will not represent the defendants.

*It is merely a common-sense position to
restrict in war-time within the United
States the freedom of speecn and publica-
tion of enettiy agents or symoatnizers. So
long as the government confines its pro-
ceedings to them, respecting the funda-
mentals of due process, the Union will not
'intervene.”.

pledge is given by merely standing at atten-
tion, men removing their headdress/~ Since
Jehovah”™ Witnesses have indicated their
willingness to comply with this require-
ment, cause for controversy will be elimin-
ated provided local authorities also abide
by this law.

The Justice Department’s statement of
policy says that the Congressional Act
~“lays down afederal standard with regard
to a ittatter which is primarily a concern of
the national government, and there is there-
fore a very real "question whether any local
regulations, ordinaneeSv or statutes pre-
scribin%; a different measure of respect due
to the flag can be enforced; for example,
regulations of local school boards such as
the Supreme Court upheld in Minersville v.
Gobitis.>

FLAG-SALUTE DISCRETIONARY, LOS
ANGELES COUNSEL SAYS

Application of the flag-salute law is dis-
cretionary, not compulsory, ~each Vesey,
counsel for Los Angeles County, California,
last month told the Montebello School
Board, then considering expulsion of six
children of Jehovan’s Witnesses for refusal
to salute the flag.

This opinion, written after discussion with
A. L. Winn, counsel forithe Southern Cali-
fornia Branch of the A.C.L.U., said that
~under the present decisions, it is within
the discretion of the board to excuse cer-
tain pupils from the salute or to omit any
pledge or salute at all/*

Vesey pointed to the dissent of Chief
justice Stone in the Gobitis case, and the
more recent admission of error by three
Supreme Court justices who had upheld the
compulsory flag salute in the Gobitis de-
cision. He also referred to the decision of a
three—jud%e ieaeral court in West Virginia
last October voiding the compulsory flag-
salute for children with religious scruples.

Education Between Two Worlds

Dr. Alexander Meiklejohn, Vice-Chairman
of the northern California branch of the
A.C.L.U., has just written a book, Educa-
tion Between Two World*, published by
Harper and Brothers. 303 pages. $3.00.
The book is given an enthusiastic review in
}he November 9th issue of the New Repub-
IC. -
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UNION SCORES $25,000
BAIL FOR C. O.

The action of Judge Matthew T. Abruzzo
last month in the federal district court at
Brooklyn, N. Y. in setting "prohibitive bail>
at $25,000 for Julius Eichel, forty-six-year
old conscientious objector, was scored by
the American Civil Liberties Union as a
~plain violation of the constitutional provi-
sion.> Arthur Garfield Hays, general coun-
sel of the Union said that ~bail is intended
to get a man out oi jail not put him in,” and
announced that efforts were being made to
secure a reduction oi bail.

Eichel, the only man in the 45 to 64 age
group to be brought to trial for‘refusal to
register for military service has been out on
bond of $2,500' since shortI?/ after his arrest
last Apfril. Bail was originally set at $25,000
bg Judge Abruzzo and later reduced. In-
ability to meet the present demand for
$25,000 makes Eichel a prisoner pending
trial on December 2.

Cases of all other objectors in the 45 to
64 bracket refusing to register have been
dismissed by order of the Justice Depart-
ment. The Selective Service boards have
accepted registration of these men by U. S.
marshals as adequate. Eichel served two
years in military prison as an objector in
the first war.

SUPREME COURT DENIES REVIEW ON
“WITNESS” LITERATURE SALES

The U. S. Supreme Court refused last
month to review convictions of three mem-
bers of Jehovah” Witnesses for violation of
local ordinances in Comancne, Floresville,
and Paris, Texas, either licensing, taxing or
prohibiting the sale of religious literature
on the streets or house to house. Review
was sought on the ground that the ordi-
nances violated freedom of speech, press
and religion.

In  permitting absolute Brohibition of
sales, tHe court went a step beyond its 5 to
4 decision of last June, also involving Jeho-
vah”™ Witnesses, approving license taxes
for sale of religious literature..Petition for
a rehearing on the earlier decision is still

ending, with the ACLU represented as
riend of th% court. In its brief, the Union
said that: “the seriousness of the restriction
on freedom of the press and of religion
which will result if the decision stands, the
fact that the decision within the court was
so close, justify, we .believe, a further con-
sideration of tliie problem.”

Also_awaiting the Supreme Courts de-
cision is an action testing whether a Dis-
trict of Columbia law requiring a license
for distribution of literature on the streets
should be applied to Jehovah”™ Witnesses.

UNION SUPPORTS APPEAL IN MINNE-
APOLIS SEDITION CASE

The American Civil Liberties Union last
month joined in the appeal of eighteen
members of the Socialist Workers Party,
followers of Leon Trotzky, before the U. S.
Circuit Court of Appeals in St. Louis from
their conviction on charges of advocating
violent overthrow of the government and
inciting military disaffection.

The case on the facts for the defense was
presented by Albert Goldman, one of those
convicted. Osmond K. Fraenkel™ counsel
for the Union, challenged the constitution-
ality of the Smith Law of 1940 under which
the liefendants were convicted charging it
violated freedom of speech. He argued that
even if this statute were upheld, it could
not be applied to utterances or publications
in the absence of overt acts, or of a ~clear
and present danger.”

Japanese Test
lunits fjieiu

'(Continued from Page 2, Col.3)

the abolition of all civil rule for the preservation of
the government, would seem to be a complete sur-
render of the guarantees of individual liberties con-
firmed in the Constitution of the United States.

he confusion in the authorities seems to arise in
a failure to differentiate between a case where mar-
tial law is properly declared in CIVIL DISTURB-
ANCES and a case where the military is called upon
to aid the civil power. In the latter case no special
attributes should/be ascribed either to the soldier or
the commander. Ordinary civil law is enforced by a
greater power.

“Thesis the war power of the Federal Govern-
ment is not created by the emergency of war,
but it is a power given to meet that emergency.
It is the power to wage war successfully and
thus it permits the harnessing of the entire
energies of the people in a supreme co-operative
effort to preserve the nation. But even the war
power does not remove constitutional limitations
safeguarding essentiallibertiess” Home Building
and Loan Assn. vs. Blaisdell, supra, 426.

OCCASIONS FOR MARTIAL RULE

The replacement of the statutes of Congress, the
courts and *civil authority in this area can then be
effected only by “martial law proper” under the
definitions given. What then is the test? The court
in the Milligan case says

At folFows, from what has been said on this
subject, that there are occasions when martial
rule can be properly applied. If, in foreign in-
vasion or civil war, the courts are actually
closed, and it is impossible to administer crim-
inal justice according to law, THEN, on the
theatre of active military operations, where war
really prevails, there is a necessity to furnish
a substitute for the civil authority, thus over-
thrown, to preserve the safety of the army and
Society; and as no power is left but the military,
it \s allowed to govern by martial rule until the
laws can have their free course. As necessity
creates the rule, so it limits its duration; * * *
And so in the case of a foreign invasion, martial
rule may become a necessity in one state, when,
in another it would be ‘mere lawless violence?
Ex parte Milligan, supra, 127.

The concurring opinion did not controvert thrs
holding. The concurring judges gave support to this
doctrine, but held that Congress if the necessity were
legislatively found, could declare martial law as
could the President under given circumstances. It
was vital to find whether "MARTIAL LAW PROP-
ER” prevailed in Indiana for the determination of
the case. If it prevailed, whether declared by Con-
gress or the President, or in existence because of
military necessity, a citizen”could have been tried
by military commission although he was neither
prisoner of war, sp.y, a resident of enemy country nor
attached to the military forces- Otherwise, he could
not. The recital by the court of the facts shows that
the peril was extreme, but held that martial law was
not in effect-n1ne

NO MARTIAL LAW WITHOUT MILITARY
NECESSITY

But it is too clear for debate that martial law
does not come into existence under constitutional
government until utter necessity compels the in-
vestment of one man with the power of life and
death over citizen and soldier alike in a given area.
It is the law of self-defense among nations. Like
self-defense, it is a use of elemental force sanctioned
by common law, initiated solely by stark necessity
and vanishing when the necessity no longer exists.
If military necessity does not exist, neither the dec-
laration of war nor the proclamation of martial law
can justify acts contrary to ordinary law. On the
other hand, where there is no declaration of martial
law by Congress or the President or by the General
in this area, and when there has not even been a
suspension of the writ of habeas corpus, there is a
strong implication that in the judgment of the po-
litical authorities no necessity justifying such action
exists.

While a war is in progress, the question of
whether military necessity requires the closing of
the courts and the abrogation of civil authority for
the time being and in a certain area, is one for the
political or executive departments of the government.
There should be a clear line of demarcation drawn
by the political agencies between government by
flat, and by law.

NO NECESSITY WHERE COURTS ARE OPEN

The existence of military necessity is justiciable
under a particular set of circumstances. In the event
the military commander has taken measures under
the guise of martial law when the military necessi-
ties did not actually require, he has been held civilly
liable after the war is finished. But it is obvious dur-
ing the clash of arms the evidence of the military
necessities cannot be adduced in a civil court. There-
fore, such a tribunal should not be called at that
time to declare whether the necessity exists. When
the Congress in session has not declared martial law
and the President has not recognized the existence of
martial law by executive order closing the courts and
even the military commander has not proclaimed
martial law is in effect, a court cannot take the re-
sponsibility in view of the clear declaration of the
Supreme Court of the United States that a martial
law is not in effect unless the courts are closed.
While it is true that neither a declaration of the
President, nor of Congress, nor of the military com-
mander would be binding upon a court eventually, if
the necessity did not exist, until some political or
military authority has faith enough in the position
to proclaim a state of martial law, a court which is
in fact open, should not find the existence of neces-
sity as a fact.

Case Ruling
Dewitt’s Power

ORDER NOT ENFORCEABLE bV COURT

All this points to the vital inconsistency here de-
veloped between the action taken by the civil authori-
ties in a federal court bound by and acting under the
guarantees of the Constitution of the United States
and its amendments, and the claim that a military
necessity has arisen so vital that its exigencies de-
mand that citizens of the United States be confined
to their places of lodging at hours dictated by a
military commander. If such an emergency exist,
and it may well be that it does, the Congress of the
United States or the Executive in the months since
Pearl Harbor, could have declared martial law or at
least suspended the writ of habeas corpus in view
of the situation. |If the emergency exist, the military
commander may be justified in seizing the body of
Yasui and removing him from the military areas or
zones. Of a certainty, if the military commander
can allow a civil court to remain op«en to try viola-

«tions of his orders, without support by force, military
necessity cannot be so imperative that the funda-
mental safeguards must be abandoned. So long as
the courts of the United States are open, these trib-
unals are bound by Constitution and treaties of the
United States and legislation of Congress. The proc-
lamations or regulations of a military commander
cannot be enforced by such tribunals.

But it is contended that there was an adoption
of the proclamations of the military commander be-
cause the act of Congress passed three days earlier
prescribed penalties for acts done in violation of the
regulations issued with reference to certain areas or
zones. Congress itself could not in loyal territory
uninvaded make acts of citizens criminal simply
because such acts were in violation of orders to be
issued in the future by a military commander. Con-
gress could have declared martial law and thereupon
the courts might have become adjuncts or agencies
of the General commanding. Under these circum-
stances he might have had the power to legislate
by regulation and create classes of citizens.

BLANKET TREATMENT UNJUSTIFIED

There are valid reasons for control of citizens of
Japanese ancestry, but the test is color and race.
An equally valid foundation can be found for control
of persons of Italjan German and Irish ancestry. A
real basis in necessity might be found in the impo-
sition of such regulations upon the eastern frontier
after the landing of persons of German ancestry who
were harbored in this country. But the history of
this country contains too many examples of loyalty
of persons of foreign extraction to justify any blanket
treatment. The precedent, if valid, can be made to
justify exile or detention of any citizen when a mili-
tary commander desires in a loyal state not under

threat. If the military necessity existed and martial
law was actually in effect, justification might be
pleaded....

CLASSIFICATION BASED ON RACE IS INVALID

Tms court, while not operating as an adjunct of
a military commander, must apply ordinary aw and
protect the rights of a citizen in a criminal case. If
Congress attempted to classify citizens based upon
color or race and to apply criminal penalties for a
violation of' regulations founded upon that distinc-
tion the action is insofar void.

The power of Congress, however, during time of
war over aliens of a country which is hostile to the
United States is almost plenary, as is that of the
President by a series of acts dating to the foundation
of the Union. While in ordinary times such persons
are entitled to the ‘“equal protection of the laws,”
when their country is at war with the United States,
Congress or the President may intern, take into
custody, restrain and control all enemy aliens within
the territorial limits of the United States, and
neither are restrained by any constitutional guaran-
tees from such action. While the orders of General
DeWitt, therefore, were void as respects citizens,
unquestionably from the history of the proclamations,
Congress would be well on notice that the General
might intend to establish regulations relating to
enemy aliens within the areas designated by the
previous proclamations- The regulations, which make
the e acts crimes, by adoption thereof by act of
Congress are thus valid with respect to aliens.

YASUI AN ENEMY ALIEN

The only question now for the court to determine
is as to whether Yasui, the defendant, is a citizen
or an enemy alien-

( he court then proceeded to find that Yasui upon
attaining his majority, had elected to become a citi-
zen of Japan, as evidenced by his registration with
the State Department as a propaganda agent for
Japan. Being an enemy alien, he was lawfully sub-
ject to curfew regulations.)

COMPULSORY CHAPEL

General Stephen H. Sherrill of Camp
Kohler, Sacramento, recently informed a
representative of the A.C.L.U. that, con-
trary to press reports, there is no compul-
sory chapel at the camp. General Sherrill
explained that trainees attend an assembly
the first Sunday at camp. After the gen-
eral speaks, the meeting is turned over to
the Senior Chaplain, who tells about the
various devotional services, following
which there( is a chapel service, attendance
at wmcen is optional.
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GOV STALLS IN TEST CASES

Technical
In Korematsu

Objections Raised

and Endo Cases

The United States Attorney for Northern California, pursuant to instructions received
from the Attorney General, has filed a motion to dismiss the appeal in the Fred T. Ko-
rematsu Japanesé-American evacuation test case now pending I>efore .tge United States
Circuit Court of Appeals. The Government contends there is no final judgment to ap-
peal from, because the trial court placed Korematsu on probation far five years and

thereby suspended any right of appeal.

The motion will be argued before the
Circuit Court on January 19.

Travesty On Justice

The American Civil Liberties Union,
which represents Korematsu, has replied
that it would be a travesty on justice if
after being found guilty of committing an
offense a defendant were not given an op-
portunity of clearing his record by appeal.
AThis is particularly true in the Korematsu
case/>asserted the Union, ~because the de-
fendant did not aIEl)pIy for the probation
that was given to him, but, instead, in or-
der to insure the right of appeal, his coun-
sel unsuccessfully urged the fixing of a
fine or the imposition of a jail sentence.”

Stalling Tactics

4t occurs to the Union that perhaps the
Government is afraid to allow the Mili-
tary”™ evacuation of civilians, who are
citizens of the United States, to be tested
on its merits; otherwise why should the
U. S. Attorney resort to a technicality in an
effort to defeat the appeal.The Union
said it was inclined to the view that the
Government is stalling for time in the ho}ge
of preventing a final determination of the
case until after the war, in order that there
may be no present interference with what
the Union contends is an unconstitutional
exercise of power. The court, however,
declined to be a party to the stalling tactics
when Presiding Ju ge Curtis Wilbur re-
fused to sign an order presented by the
U. S. Attorney extending the time tg an-
swer the brief filed in Korematsu” behalf.
It will, therefore, be necessary for the Gov-
ernment to file its brief on the merits by
January 8, while Korematsu’s final brief
will be filed by January 18, the day before
the motion to dismiss is argued.

Gov*t Also Stalls In Endo Case

As further evidence of the Government’s
~stalling tactics> the Union pointed to the
Mitsuye Endo case pending before U. S.
District Judge Michael J. Roche, testing
the right of the Government to detain citi-
zens of Japanese extraction once they are
removed jb:om military areas. In that’case,
the U. S. Attorney is likewise seeking to
have the case dismissed on a technicality.
There, an affidavit has been handed to
Judge Roche, without being filed with the
clerk of the court, alleging mat Miss Endo”™

etition should be dismissed because she

as not exhausted her administrative rem-

that Miss Endo can secure her re
applying for a furlough, but fail to point
out that such regulations were not in ef-
fect when the petition was filed, or that the
furlough r~gulationsjestrict her freedom
(Continued on Page 2, Col.2)

edy before Goming into court. Thely alleg;
ease

HALF WAY

Exactly 310. members have contributed
in the Clnion’s annual financial drive
and many, we are happy to say, have
added an extra dollar or more in order
that we may hire needed secretarial
help.

Now that the Ximas rush is over, we .

hope we*ll hear from many whose mem-
berships expired during November and
December.

And, if you haven’t made your annual
contribution ta the Union,’ won't you
please send in a pledge now in order that
we may have some idea what income to
expect during the current fiscal year.

Urge Loyal Germans
Freed of Enemy-
Alien Restrictions

An appeal to Attorney Geireral Francis
Biddle for extension to other _’\frieno_IIK
enemy alien groups” .of. the policy wi”Nd
exempted Italian nationals from war-time
restrictions, was made last month by eigh-
teen prominent Americans, through the
American Civil Liberties Union.

In a letter to Mr. Biddle, the signers said
that “it is obvious that the several hundred-
thousand refugees from Germany are loyal
to the democratic cause” and suggested
that war-time restrictions be lifted on four
classes of them, those:(1) who are ex-
patriated by Germany; (2) who are em-
ployed in war work under approval by the
military authorities; (3) who have been
examined by Alien Enemy Boards and re-
leased; and (4) who have immediate rela-
tives in U. S, armed forces. For those not
covered by these categories, individual ex-
aminations were suggested.

Christmas Pardons
For Six C. S. Victims

Governor Culbert L. Olson granted full
and unconditional Christmas pardons to six
more victims of the California Criminal
Syndicalism Act, thereby raising to 22 the
number pardoned during his term in office.
All six filed their applications with the as-
sistance of the local branch of the A.C.L.U.
In all but one case, the Governor acted on
a favorable recommendation of the Ad-
visory Pardon Board.

Five of the six pardoned were members
of the LW.W. They are Charles Andrews,
William Baker, Peter Beazley, Richard
Bendig and Thomas Connors. These men
were all convicted in th™ early ~Os, and
have long since served thejr prison terms.
Beazley never did go to prison. Says the
Governor’s pardon: “Information submitted

in support of his apPIication states that he
did present himself to the Sacramento
County sheriff” office subsequent to his re-
lease on bail but that he was not detained
nor requested to again report to that
office.”

Most noteworthy of the five “Wobj™y”
pardons, however, is that granted" to
Thomas Connors, who was convicted of at-
tempting to influence a juror sitting in an
ILW.W. criminal syndicalism trial. Connora
was then Secretary of the California
Branch of the LW.W. General Defense
Committee.

“At the time,” says Connors; in & letter
to the Governor, (1 had prepared many
leaflets and circulars with a dual purpose
in mind. First: To aid in raising funds with
which to carry on our work. Second.: To
create a public opinion that would assist us
in our enedavors.

<{Much of the distribution of these cir-
culars was accomplished with the aid of
local labor union committees in several
California cities. Some of these commit-
tees used mailing lists derived from phone
books, voting lists or other easily acquired
address records. | had no control over this
phase of circulation.

~However, one potential juror in Sacra-
mento, where cases under the Criminal
Syndicalism Act were pending, did receive
a leaflet via mail. It mentioned a case on
trial in Sacramento. That leaflet may haye
been mailed from any of a score of sources,
I have never been able to ascertain where.
I di<i serve two years in San Quentin be-
cause it was received by the juror.”

Also pardoned was Oscar Adolph Erick-
son, a Communist, convicted on syndical-
ism charges in the Imperial Valley in 1930.
The Advisory Pardon Board turned down
Erickson's application in January, 1940.
Now, after three more years, the Governor
has acted without the Board’s approval.
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Facing the Army~”
Inquisition

Suppose you, a citizen of the United
States, received a notice from the Army re-
questing your presence at a hearing before
a Star Chamber session of the Army” Indi-
vidual Exclusion Hearing Board, to deter-
mine whether or not in the interest of
“military security” you should be excluded
from the Pacific Coast, and many other
states in the Union, as one who is ~dan-
gerous or potentially dangerous.” What
sort of questions should you be prepared
to answer?

If because of your connections with the
trade union movement you have ever done
an?/ picketing, be ggepared to answer for
it [o the Boar  “150n’t you know,” they’ll
ask, “that you were raj[>ble-rousing?” Of
course, you midn't know. But you can’t
get away with it that easily. ~Don” you
realize your picketing infringed the em-
ployer”™ property ngnte?” they insist. JTour
answer is still a vehement “No” as you
realize that trade union activities make
a person dangerous to the Army brass hats.
But they .haven't'done with their labor-
baiting. The final question is ~Did you ever
say you wouldn’t work on: Saturdays if it
mmeant the loss of a day’s pay?” It so hap-
pens you didn” say it, but what if you did?

Maybe you have discussed public issues,
like any good voter, denounced the admin-
istration and advocated that the rascals be
turned out. Apparently that is suspicious
conduct to the Military Board, for mark
this question, ™Have you been critical of
our Federal Government?M We venture
to suggest that you ought to be roundly
denounced if you have not criticized your
government.

Then the Board becomes more specific.
vHave you at any time criticized the Se-
lective Service Act?M they want to know.
If the answer is <Yes,Mwe suppose that
makes the person ~potentially dangerous,v
otherwise why would they ask the qtips-
tion.

Of course, if the Inquisitors could show
you hold pro-Axis sympathies, you would
readll¥ agree that that would form some
basis for charging you with being "poten-
tially dangerous.” Still, when you have
vehemently denied such sympathies and
expressed your hatred for Adolph, Benito,
Tojo and their understudies, the Board wiill
blandly ask, wAre other_ members of your
family pro-German?” The next question
should be, “When did you last beat your
wife?,,» but they, never quite get to it.

Instead, the Board asks you whether you
have ever heard your wife say divers and
sundry unpatriotic and scurrilous things.
To all of which you answer an exasperated
<No/>and wonder what relation that has
to your own possible exclusion as a poten-
tially dangerous citizen. Then, to top it
off, they ask another one of those ~When
did you last beat your wife™ questions, to-
wit, “lias your wite been outspoken in her
pro-German attitudes?”

After such questioning and a wait of
three or four weeks, or more, you™l dis-
cover whether you are a “dangerous or
potentially dangerous”™ citizen, forced to
pull up stakes, with all that means, and
move to the hinterlands.

PROSECUTION AGAINST
EICHEL, CONSCIENTIOUS
OBJECTOR DROPPED

The proceedings against Julius Eichel,
46-year-old conscientious objector, first in
the, 45 to 64 age cT;roup to be indicted for
refusal to register for military service, was
dropped in the Brooklyn, N. Y., Federal
Court last month on the recommendation
of Lewis B. Hershey, selective service di-
rector. Eichel like others in his age group
refusing to register, was registered by

rison authorities after he persisted in re-
using to re?ister voluntarily. He had been
held on bail of $25,000, unprecedented in
draft cases, imposed by Judge Matthew T.
Abruzzo, who had expressed his hostility
to conscientious objectors.

W AK DEPARTMENT UPHOLDS
EXCLUSION OF SAM FUSCO

The War Department has upheld Gen-
eral J. L. DeWi.tfs exclusion of Sam Fusco,
California native son, from the Pacific
Coast and other military areas in the United
States. Admitting that “the decision was
not easily arrived at,MJohn J. McCloy, As-
sistant Secretary of War, in a letter to the
Union, declared, & think it is fair to say
that his exclusion was based more on the
evil he might do if evilly intentioned rather
than on any definite conviction that he had
displayed disloyal tendencies.”

The Test Is Indefinite

“However,” added Secretary McCloy,
<he success of subversive activity depends
to a large extent upon the individuaFs re-
maining free from suspicion until the time
comes to strike. The gauge of potential
dangerousness is consequently indefinite,
whicn increases the possibility of occasional
mistakes. However, in Mr. Fusco’s case |
am unable to say that | would not have
reached the same conclusion.”

Fusco directed a Japanese Episcopalian
choir in San Francisco, led a Japanese Boy
Scout Drum and Bugle Corps that received
numerous honors, stimulated the registra-
tion of American-born Japanese as voters,
arranged political meetings for the Japan-
ese voters aadressed by conservative candi-
dates, studied Japanese calligraphy, which
resulted m a prize for one of his exhibits
shown in Japan, visited his friends at the
Tanforan Assembly Center, and maintained
a personal friendship with a Japanese lady.
In the words of the military, he was 4too
friendly with the Japanese.”

The War Departments declaration places
no limit on the exercise of the extraordi-

Gov’t Stalls In Japanese

Evacuation Test Cases
(Continued from Page 1,Col.2)

of movement by not allowing her to re-
turn to her former home in Sacramento.

Wayne Collins Files Brief

Wayne M. Collins filed his bfief in the
Korematsu case on December 9. The ar-
gument "covers more than 113 printed
pages. The brief contends that legislative
power was usurped and executive power
abused in ordering the exclusion of any and
all persons from milita(?/ areas in the
United States. It is pointed out that martial
law does not prevail on the Pacific Coast,
and that in its absence the Military has no
power over civilians. .“For the Army to
Intern any citizen is an usurpation of judi-
cial power and an interference with judi-
cial administration.” The exclusion pro-
gram was also attacked as a denial of the
equal protection of the laws forbidden by
the Fifth Amendment, as well as a viola-
tion of ~unreasonable search and seizure”™
clause of the Fourth Amendment. It was
argued that there was also a taking of
private (Joroperty without just compensa-
tion, a deprival of a judicial trial, the in-
fliction of a “cruel and unusual punish-
ment” and the imposition of involuntary
servitude forbidden by the provisions of
the Thirteenth Amendment.

WISCONSIN SUPREME COURT
REINSTATES UNIONIST
SCHOOL BOARD MEMBERS

Edward Weston and Edward Rice, dis-
missed after a jury trial from their elective
Bosts on the Kenosha, Wisconsin, school

oard because they had pledged to support
the principles of the Union Voters, League,
a trade union body, were ordered rein-
stated last month Y the state Supreme
Court. The charge leading to their dis-
missal was that by pledging to uphold,
while in office, the principles of the organi-
zation which helped elect them, they had
foresworn exercise of independent juag-
ment and were therefore unfit to serve as
public officers.

nary and unprecedented power of the mili-
tary ki excluding from extensive areas
United States citizens whom it regards as
dangerous or potentially dangerous. We
had supposed that citizens would not be
driven from their homes, families separated
and businesses destroyed without some rea-
sonable showing of disloyal adts and state-
ments. Instead, if for good reasons or bad
the military wants to exclude someone, that
is sufficient, ana that, too, is the sort of
stuff that dictatorships are made of.

Civilian Review Board Proposed

The Union had suggested to the War De-
partment that some safeguards ought to be
established against an arbitrary exercise of
E)ower by the military, and a civilian review

oard was proposed, to function before or
after exclusion. That proposal was ~dis-
cussed at length” but rejected...

~There would certainly be some advant-
ages to such a procedure,said Mr. Mdk
Cloy. “On the other hand, the decision
whether to exclude or not is a military de-
cision based on military considerations, and
it seems inappropriate, somehow, to have
civilians pass upon the advisability of a
milirary decision. The time involved in re-
view would be a factor which would tend
todefeatthepurposeofexclusibn.” '-

It seems clear, therefore, that the only-
remedy against an arbitrary exercise of the
military’s power of excluding citizens, is
court action. Whether such action will be
taken in the Fusco case remains to be de-
termined by Mr. Fusco himself. The na-
tional office of,the A.C.L.U. has already ap-
proved appropriate court action in this
case.

COLONEL McCLAIN
TRANSFERRED TO
OTHER DUTIES

Col.C. C. McClain, member of the
Army’s Individual Exclusion Hearing
Board, has been transferred to other
duties, but charges of anti-semitism, red-
baiting, etc., have been whitewashed. John
J.  McCloy, Assistant Secretary of War,
notified the Union “that in accordance
with a policy providing for rotation of per-
sonnel, Colonel McClain has recently been
assigned to other duties. There is, how-
ever, no connection between his relief and
the charges which you make, which | have
been unable to substantiate.”

The Union, in a letter signed by Ernest
Besig, local director, had requested Col. Mc-
Clain™ removal, calling attention partic-
ularly to his conduct at a hearing in which
Mr. Besig represented Lorenz C. Carlsen.
At that hearing Col. McClain assumed Mr.
Besig was a Communist sent by Bridges,M
and declared that “in my part of the coun-
try you'd be skmned alive.” He also com-
pared the Bund and certain Jews, and, on
other occasions, according to reports, in-
dulged in anti-Semitic tirades, expressed
the hope that the Germans and Russians
would annihilate each other, and also
showed himself to be against Negroes.

The San Francisco Chapter of the Na-
tional Lawyers Guild appointed a special
Committee to investigate the Unions
charges against Col. McClain. Over the
telephone the Colonel refused to meet with
this Committee and referred them to Gen-
eral J. L. DeWitt, his commanding officer.

The General informed the Committee
that ~the duties devolving upon exclusion
board members are onerous and trying. 111
justice to those assigned to such duties,
concurrently with the establishment of the
procedure | adopted a policy providing for
the rotation of personnel. In the normal
application of this policy, Lieutenant
Colonel McClain and another member of
the board have both_been recently assigned
to other dpties which require their Serv-
ices.” ihe General therefore felt that the
Committee would agree that the subject
for investigation was closed.

UNION TO AID MICHIGAN
SENATOR FIGHT
FEDERAL CHARGE

State Senator Stanley Nowak of Detroit
last month accepted the A.C.L.U/s offer of
legal assistance to contest a recent federal
indictment charging him with falsely-
swearing at the time of his naturalization
in 1937 that he did not belong to any or-
ganization ~opposed to organized govern-
ment.He is alleged by the government to
have been a Communist Party member
when naturalized.

In a statement deploring the proceeding
Arthur Garfield Hays, general counsel
said™ Nt is amazing that the federal gov-
ernment should proceed against Senator
Nowak on such a ground when the United
States Supreme Court has before it the
same question for decision in the case of
William Schneiderman, secretary of the
Communist Party of California, recently
argued in his behalf by Wendell Willkie.
In that case the Supreme Court is called
upon to determine for the first time
whether membership in the Communist
Party constitutes advocacy of the over-
throw of government by force and violence
or opposition to organized government.
Those beliefs disqualify an alien for citi-
zenship. It is our contention that Commun-
ist party doctrine has for years repudiated
any advocacy by force and violence; and
obviously as a political party it could not
oppose organized government.

“Such extraordinarP/ procee_d_inqs would
appear to be due to local political contro-
versy and personal animus rather than an
attempt fairly to enforce the law.”

Offering to assist Nowak, the statement
said that 4it is hardly necessary to add
that the Union has no connection, direct
or indirect, with the Communist Party, and
is interested solely in protecting the ap-
plication of the Bill of Rights to everybody
without distinction.”

GOVERNMENT DROPS CASE AGAINST
OKOMOTO, EVACUEE

The case against Tito U. Okomoto,
American-born Japanese evacuee, charged
with leaving Phillips County, Montana,
against the orders of General J. L. DeWitt,
Western Defense Commander, was dis-
missed last month on request of the U. S.
Attorney. No explanation for the govern-
ments move was given. It is reported that
the prosecutor was impressed by the argu-
ments presented by Defense Attorney John
Dwyer as to the unconstitutionality of the
General’s order. .

RESOLUTION OF
OCTOBER 19

“Recognizing that our military ene-
mies are now using techniques of propa-
ganda whicn may involve an attempt to
pervert the Bill of Rights to serve the
enemy father than the people of the
United States, the American Civil Lib-
erties Union will not participate,—ex-
cept where the fundamentals of* due
process are denied,—in cases where, aft
er investigation, there are grounds tor a
belief that the defendant is cooperating
with or acting on behalf of the enemy,
even though the particular charge
against the defendant mi”~ht otherwise
be appropriate, for intervention by the
Union.

reach a conclusion on the ques-
tion whether a particular defendant is
cooperating with or acting on behalf of
the enemy, the Union will consider such
matters as past activities and associa-
tions™ sources of financial support, rela-
tions with enemy agents,.the particular
words and conduct involved, and all
other relevant factors foi* informed judg-
ment. The Union will continue to defend
the rights of all others protected by the
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DR. MEIKLEJOHN PROTESTS ADOPTION

OF “RESOLUTION

Recently, Dr. Alexander MeiklejoKn, vice-chair-
man” of the local branch of the Union and member
of the national committee, addressed the following
letter to the Board of Directors of the A.C.L.U. in
New York City protesting against the adoption of
the “Resolution of October 19,” vjjhich appears in”~an—
adjoining column. We would appreciate hearing
from our members on this issu6 as soon as possible.
The matter will be discussed at the next meeting of
the local Executive Committee.

In the face of the unanimity of your ac-
tion, | hesitate to criticize the resolution of
October 19. Since, however, you ask for
comment | must put bn record my disagree-
ment with the adoption of that resolution.
On two grounds your action seems to me
unwise.

First, the Board has, | think, exceeded
its authority. A decision to refrain from
defending certain rights wmch are,as you
say,, “protected by the Bill of Rights,” is so
radical a departure from the established
Bollcy of the Union that it should not have

een taken without consultation with the
affiliated local groups and with the Na-
tional Committee.

Reasons for Decision Inadequate

Second, the reasons which you give for
your decision seem to me inadequate. You
offer two of these. In the resolution itself
¥ou ground your action in the fear that
reedom may be used “to pervert the Bill
of Rights to serve the enemy rather than
the people of the United States.That
ancient argument has been hurled at the
Union throughout its career. But.always,
up to the time of the passing of your reso-
lution, the Union has rejected it. To speak
'of “perverting the .Bill of Rights” is, we
have said, nonsense. Freedom of speech
and of the press are essential to the wel-
fare of 4he people of the United States.™
They are our way of dealing both with
enemies and with ourselves. That belief
the Board has now apparently in part re-
jectgd. I deeply regret that change of at-
titude.

Your second reason is given in the cov-
ering letter to the National Committee.
You describe your action as “a matter of
policy.> What the phrase means is unex-
plained. As it stands, it certainly adds
nothing to the persuasiveness of your case.

Familiar Issue

The general issue with which the reso-
lution deals is a familiar one. You are at-
tempting to define the policy of the Union
with respect to the freedom of minority
groups and individuals in time of war.
When a democracy goes tfl war it does so,
normalIK, by a majority vote. But that
means that a minority disap[)roves, at some
point, the policy wmch is followed. Such a
minority is, obviously, placed in a difficult
and dangerous position. Under the Bill of
Rights, we do not ask the members of a
minority to change their minds, nor even
to cease from expressing their minds, when
the decision goes against them. What we
do require is that, so far as action is con-
cerned, they conform to the general de-
cision. They must obey a law in which they
do not believe. That Is always the duty of
a minority in a free community. But the
freedom of the community is seen in the
fact that, so long as they are not charged
and convicted of criminal breaking of the
law, the members of a minority are free
to criticize, to challenge, to question, the
prevailing policy. The JBill of Eights is an
expression of the belief that sucn criticism
“serves the. people of the. United States.”

Involves Union In “Witch-Hunting”

Now, in this situation, your resolution
would be defensible u its cases were de-
fined as mhose in .which “the defendant”
has been tried and convicted of active co-
operation with the enemy. But, instead of
that, you speak of cases in which uafter in-
vestigation, there are grounds for a belief
that the defendant is co-operating with or
acting on behalf oi the enemy/7 m other
words, the Union which is, as you say,

OF OCTOBER 19TH”

private organization,Massumes responsibil-
ity for criminal investigation and condem-
nation. That the Union is not equipped for
the making of sucn investigations or judg-
ments is obvious. It is equally true that the
government has urged that “private” or-
anizations and individuals shall refrain
rom such investigating. But, in spite of
the clear impropriety of such action, you
now announce that the Union will, .“con-
sider such matters as past activities and
associations, sources of financial support,
relations with enemy agents, the particular
words and conduct involved, and all other
relevant factors for informed judgment.”
And, further, you say that if, in your judg-
ment, there are grounds for Deiief that any
given person is co-operatingi]’f with the
enemy you will not object to his beln% de-
prived of a protection under law which the
Bill of Ri%hts has guaranteed to all of us.
It would be hard to imagine any decision
by a private organization more directly
hostile to the basic principles of the Union.

Union Not Fitted For Task

That the Union is not fitted for the new
task wmch the resolution assigns it was
clearly shown in the recent conference,
which | attended, between Roger Baldwin
and officials of the Department of Justice
and Post Office, at wmch the limitation of
the mailing privileges of Lawrence Dennis
was discussed. It was at once apparent
that the Union—as contrasted with the
government—did not know the facts. Our
information was both scanty and in-
accurate. Clearly our part in that meeting
was not to suppl¥ information but to make
sure that the information wmch the gov-
ernment had collected was properly used.
And we did not do so. Acting under your
instructions we sat passively by while the
officials told us that they were dealing
with a citizen as if he were guilty of crim-
inal acts against the government, even
though no such charge had been made or
tried against him. Without trial he was
denied a privilege which is granted to
Adolph Hitler. But, worse than that, we
submitted, without protest from Roger
Baldwin as your representative, to a clear
and unequivocal abridgement of the free-
dom of public discussion of the public pol-
icy of our government., On that side of the
issue, it was not.the rights of Dennis which
were denied but the rights of all Ameri-
cans who are concerned to consider and to
decide upon the wisdom of our policy as a
nation.. '

This statement is, of course, very inade-
quate. It only touches upon the edges™ of
a problem with which your resolution
seems to me to deal in too hasty and sum-
mary a fashion. In view of your unanimity
it is, | presume, useless to argue the matter
further. | do wish, however, that you
would reconsider your action. In making
that suggestion | do not challenge your in-
tention. But | am convinced that, as in-
terpreters of the function of the Union, you
have made a serious mistake.

COURT REINSTATES DISMISSED
CIVIL SERVICE EMPLOYEE

Zera H. LaPrade, dismissed employee of
the Los Angeles Water and Power Depart-
ment, was ordered reinstated with full
back pay last month by Superior Court
Judge Henry M. Willis in a mandamus pro-
ceeding. LaPrade was discharged last sum-
mer because statements critical of the de-
partmenfs wage policy were published in
the Civil Service Sentry, organ of the in-
dependent Municipal Civil Service Em-
gloyees’ Association of which he is presi-

ent.

The contention of the A.C.L-U/s South-
ern California Committee in a brief and
oral argument that this employee™ dis-
missal abridged his constitutional rights
were supported by the opinion of the
judge.
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A.C.L.U. SUPPORTS PARDON
APPLICATIONS FOR MODESTO
GFRAME-UP" VICTIMS

FLASH! ‘

Sacramento, Dec. 28.— Gov. Culbert L.
.Olson today granted full and uncondi-
tional pardons to five victims of the
**Mode»to frame-up.M Robert J. Fitz-
gerald returned from a sea voyage just
in time to sign the necessary application
form and consequently was included
among the frame-up victims who were
pardoned.

The local branch of the A.C.L.Ty. is sup-
porting the pardon applications filed .with
Governor Culbert L. Olson in_behalf of
John urrows, Victor Johnson, John Souza
and Reuel Stanfield, convicted in Modesto
in July, 1935, on charges pf reckless and
malicious possession of dynamite on a pub-
lic highway. The men have all served their
prison sentences.

In December, 1936, statements were se-
cured from tfeimes Scrudder, recorded on
eighteen dictaphone records, showing he
had per!']ured himself at the trial, and that
jie and James Marchant, the prosecution’s
chief witnesses, were nothing less than
labor spies ,who engineered the arrests and
convictions, and thereby broke the tanker
strike called by the Seamen's Union in
March, 1935. -

At the 1937 session of the State Legisla-
ture a resolution, drafted by the A.C.L.U/s
representative, was adopted calling for an
Assembly Committee to investigate the
charges. Following extensive hearings, a
majority of the Committee recommended
the granting of pardons. ~ )

In its letter to Governor Olson, the Union
declared that “the convictions are so
clouded with the suspicion of a $rame-up>
that coupled with the fact that the men
have served their terms and conducted
themselves as law-abiding citizens since
their release from prison, the case is
properly one for the exercise of executive
clemency.”

FEDERAL FLAG SALUTE
LAW BRINGS RESULTS

The salutary effects are aIreadP/ evident
of a memorandum issued recently by the
Justice Department calling attention to a
national flag-salute law passed by Con-
gress last June, providing that civilians
may show full respect to the flag by merely
standing at attention when the pledge of
allegiance is given. .

Judge J. Flannery of Pennsylvania,
sitting in the Court of Quarter Sessions of*
Luzerne County, last month reversed the
conviction in a lower court of Mrs. Mary
Nemchick, Jehovah’s Witness, charged
with violating the state school code be-
cause her five children were absent from
school after being expelled for refusal to
salute the flag. . .

In explaining his decision, Judge Flan-
nery referred to the Congressional law,
stating that 4the Department of Justice
through its Civil Rights Section, calls at-
tention to this provision in questions such
as the one before us and indeed there is
doubt whether any local regulation, ordi-
nance or statute prescribing a different
salute as a measure of respect for the flag
can i)e eniorced.” )

At Avondale, Arizona, the children of
Millard Holly, expelled from school sev-
eral months ago, were reinstated last month
by the town school board on condition that
they **stand at attention and face the flag
when tiie pledge is given.”

MORE GAINS FOR
"WITNESSES™

ATTACKER INDICTED: An indictment
against a police sergeant for assaulting a
Jehovah’s Witness “with a deadly weapon
and with intent to do 'great toodily harm”
was handed down last month by the Los
Angeles County Grand Jury on evidence
submitted thrqugh A. L. Wirin, A.C.L.U.
counsel in Southern California. The prose-
cution is the first in Los Angeles for an
attack 011 members of the sect and one of
the few in the entire country.

COMPLAINT DISMISSED: Faced with
threatened injunction proceedings in the
federal courts, the Riverside, California,
city attorney last month dismissed criminal
complaints against ten members of Jeho-
vah” Witnesses charged with violation of
the city”™ newly adoPted ordinance prohib-
iting distribution of literature without pay-
ment of a license tax.

A.C.L.U. attorneys A. L. Wirin and Fred
Okrand defending the Witnesses, contend-
ed that the ordinance is unconstitutional
because it violates freedom of religion,

ress, and speech, and deprives the de-
endants of egual protection of the law
since it was directed and enforced only
against members of the sect. An investiga-
tion by the A.C.L.U. had disclosed that
many charitable and religious organiza-
tions conducted sales on the streets without
licenses and without arrests.

SCHOOL CHILD REINSTATED: The
school board of Branford, Connecticut,
voted last month to reinstate Betty Stark,
expelled from school several months ago
for refusal to salute the flag. A condition
of her return was that she stand at atten-
tion when the salute is given by other chil-
dren.

At Wahoo, Nebraska, the school board
adopted a resolution last month “that those
children who by reason of religious beliefs
are unable to comgly with this require-
ment (salute), may be deemed to show full
respect to the flag when the pledge of al-
legiance is being recited by facing the flag
and standing respectfully “at attention.”

Both boards acted after receiving com-
munications from the A.C.L.U. calling at-
tention to the law passed by Congress last
June providing that standing at attention
is a full measure of respect for the flag.

BAIL REDUCED: Federal Judge Harry
A. Hbllzer of Los Angeles ordered a reduc-
tion of bail from the sum of $3500, origin-
ally set by Commissioner David B. Head,
t6 the sum of $1,000, in the case of Horace
Hurd, prosecuted for failing to report for
induction in the Army. A.C.L.U. Attorney
A. L. Wirin had pointed out to the court
that “no Jehovah's Witness, either in Los
Anc?eles, or anywhere in the United States,
had ever failed to appear for trial or hear-
ing in any court, no matter what the
charge.”

U.S. Circuit Court Lpholds
Texas “ White Primaries”

Texas “white primaries” were upheld
last month by the U. S. Circuit Court of
Appeals at Houston in a ruling on the ap-
peal of Lonnie Smith from the decision of
a federal district court approving the ex-
clusion of Negroes from Democratic prim-
aries.

The court upheld the contention that the
case was governed by the decision of the
U. S. Supreme Court several years ago in
Grovey v. Townsend that the Texas Demo-
cratic primary is a private affair of the
party and that exclusion of Negroes is not
in violation of their constitutional right to
vote. ,

The court denied the contention of the
appellant that the Supreme Court in the
recently decided Classic case superseded
the Grovey decision when it held that the
right to cast a vote in the Louisiana prim-
ary is one bestowed by the constitution.
Interference with this right was considered
an “interference with the effective cnoice
of the voters at the only stage of the elec-

MARTIAL LAW IN
HAWAII UPHELD IN
2 TO 1 DECISION

Last month, practically unnoticed by the
press, the United States Circuit Court of
Appeals in San Francisco handed down one
of the most momentous decisions in its his-
tory. The Court held, 2 to 1,that the Briv—
ilege of the writ of habeas corpus had been
legally suspended in the Territory of
Hawaii, and that the continued detention of
Hans Zimmerman, a naturalized citizen, by
the Military was proper.

Zimmerman was picked up by the Army
weeks after the Japanese attack upon
Pearl Harbor. Martial law had been pro-
claimed on December 7,1941, and has
operated ever since with most of the civil
functions even now being operated by the
Military.

Circuit Judges Francis Garrecht and
William Healy held that the declaration of
martial law was valid, and that the immi-
nent threat of a resumption of the invasion
Persisted_at the time Zimmerman applied
or a writ of habeas corpus: "The aver-
ments of the petition plus facts of which
the court has judicial knowledge”™ were
sufficient to warrant the denial of the writ,
said the court, without a return by the
Military Explaining the reason for the de-
tention.

Circuit Court Judge Bert Emery Haney
filed a strong dissent. Said he, .. mili-
tary government is not established by mere-
ly proclaiming it. It comes into being and
exists solely by reason of the fact that
strife prevents operation of the civil gov-
ernment. *As necessity creates the rule, so
it limits its duration/ In other words,
whether military government prevails is a
question of fact depending on the existence
of facts in the territory where it is sup-
posed to be controlling, and a proclamation
of the military that it exists is superfluous
and ineffective.>

Judge Haney insisted that the Army
should have been required to explain the
reasons for the detention of Zimmerman.
Moreover, if the court found that military
rule was not reasonably necessary 4o exe-
cute the Laws of the Union, suppress In-
surrection and repel InvasionsMand to pro-
tect each of the states against invasion,
then Zimmerman should have been ordered
released.

It is interesting to note that the people of
Hawaii have grown increasingly restless
against the continued operation of martial
law in Hawaii. In recent weeks, Gov. In-
gram M. Stainback has been in Washington
urging the restoration of civil government.
Secretary of the Interior Ickes has sup-
ported Gov. Stainback. The press has re-
ported that, according to 4an authoritative
official,lckes, Stimson and Biddle are
about to confer on the proposed restoration
of civil goverriment. Possibly the Army is
fearful that the United States Supreme
Court will adopt the reasoning of Judge
Haney and would prefer not to have its ex-
traordinary exercise of power examined by
the high court.

tion process where their choice is of any
significance.”

In refusing to follow the Classic decision,
the court held that it was handed down in
a criminal case differing on many points
from the present case ana did not overrule
the Grovey decision. The N.AA.C.P,
which argued the appeal, is seeking a re-
hearing before the circuit court. If refused,
a petition for review will be filed with the
U. S. Supreme Court. A brief as friend of
the court will be filed by the A.C.L.U. asin
the court of appeals.

CONSCIENTIOUS OBJECTORS

A total of 4493 men are in C.O. camps at
the present time. More than a third ot the
objectors are Mennonites. Two hundred
and fifty-nine have no affiliation with a re-
ligious group.
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CITIZENSHIP OF NISEl UPHELD

Circuit Court BebufFs Native Sons;
Japanese Exclusion Cases Argued

The United States Circuit Court of Appeals in San Francisco on February 20 dismiss-
ed the contention of the Native Sons of the Golden West that the Nisei or American-
born Japanese and other American-born orientals are not citizens of the United States
under the Fourteenth Amendment to the Constitution, which reads, ~All persons born

. in the United States, and subject to the jurisdiction thereof, are citizens of the United

States . . .y The court wasted no time in
reaching its decision. After listening 35
minutes to the ponderous argument of
former California Attorney General U. S.
Webb (who is responsible for drafting Cali-
fornia”™ Alien Land Law), the seven judges
momentarily held a whispered consultation
without leaving fdi™ bench, after which it
was announced by Presiding Judge Curtis
Wilbur that ~The judgment of the lower
court will be affirmed without further ar-
ument.”. It .was just about the worst re-

uff that could be given Mr. Webb and the
Native Sons.

Evacuation Test Cases Submitted

At the same time, the court took under
submission the Korematsu, Hirabayashi
and Yasui cases testing the military’s right
to evacuate citizens of Japanese extraction
from the Pacific Coast, and to place them
under curfew restrictions. Written opinions
in these cases are not expected for at least
one month, and possibIP/ two or three
months. While we can only speculate as to
the results, it is felt that at least four of
the seven judges will be willing to uphold
the military”™ power. Whatever the deci-
sion, however, the cases will be appealed to
th(la_ United States Supreme Court for a final
ruling.

Webb Sought to Overrule Sup. Ct.

The citizenship issue arose in a suit for
an injunction directed against the Registrar
of Voters of San Francisco county. The
suit sought to restrain the Registrar from

ermitting citizens of Japanese ancestry
rom voting, on the ground that they are
not eligible to vote because they lack citi-
zensh(lf. In argum% the case, Mr. Webb
conceded that the Supreme Court, in the
Wong Kim Ark case in 1898, had decided
the issue against him. “Are you asking
this court to overrule the Supreme Court
of the United States,” asked Judge Wilbur.
Said Mr. Webb, fencing not too adroitly,
~1 am asking this court, as God gives it
light and power, to give a correct judgment
according to the law.” He then went on to
indicate that he thought the court should
follow the minority opinion in the Wong
Kim Ark case.

Union Filed Brief

A. L. Wirin of Los Angeles, appearing as
counsel for the Japanese-American Citi-
zenss’ League, which had filed a brief as
“friend of the court,” had been granted 30

minutes for oral argument, but because of
the courfs speedg ruling was not given an
opportunity to be heard. Amiel curiae
briefs were also filed on behalf of the
A.C.L.U. and the Lawyers’ Guild. The
former brief was prepared by Attorney
Wayne M. Collins of San Francisco.
Evacuation Test Cases

The principal issues before the court,
however, were 1, the constitutionality of

(Continued on Page 2, Col.2)

600 COPIES SOLD

Our original supply of the excellent
pamphlet, “Jehovah’s Witnesses and the
War” was exhausted shortly after its sale
was announced in the February issue of
the “News.” .More than 600 copies have
been distributed by this office alone. A
couplie of hundred copies are now on
hand at a price of 10c each. Send your
orders to the A.C.L.U., 216 Pine St” San
Francisco.

MORE AVAILABLE

Schneiderman Appeal
To Be Reargued

A long-awaited opinion from the U. S.
Supreme Court as to whether membership
in the Communist Party constitutes advo-
cacy of the overthrow of government by
force and violence was postponed last
month when the court ordered reargument
of the appeal of William Schneiderman,

arty functionary, from the decision of a
ower court upholding revocation of his
citizenship.

In the argument on the appeal last No-
vember, the government held that since
Schneiderman was a member of the Work-
ersh Part%, predecessor to the Communist
Party, when he was naturalized in 1927,
he advocated violent overthrow, an alleged
principle of the party and is thereby dis-

ualifled from citizenship. Wendell Wil-
Ikie, counsel for Schneiderman, challeng-
ed as imputation, based on the government
attorney”™ own interpretation of Commun-
ist theory, the charge that his client advo-
cated violence, a tenet which “would not
necessarily be binding on .the . member”
even if advocated by the party.

WRIT OF HABEAS CORPUS
GRANTED MISS WHITNEY

The California District Court of Appeals,
Third District, Sacramento, has granted a
writ of habeas corpus to Anita Whitney,
Communist candidate for controller at the
last State election, and in so doing has in-
validated a Sacramento ordinance provid-
ing ~No person shall, in or upon any of the
public grounds make any public address ...
except in accordance with a permit from
the City Manager.>Miss Whitney had been
arrested on October 4,1942, after attempt-
ing to speak in support of her candidacy in
one of Sacramento” city parks.

The ordinance recited that it had been
adopted as an emergency measure because
the parks had been made the location of
speeches “to the annoyance of the citizens”
which might lead to public disturbances.
The Court held that the ordinance was one
“imposing censorship on the freedom of
speech, and the motive inducing its adop-
tion thereby becomes unimportant....
Freedom /of speech is one of those rights
which is vital to the maintenance of a
democratic form of government, and an
ordinance which prohibits the rights of

ublic speech upon public grounds, except

y special permit, simply because of the
stated reason that citizens have been an-
noyed, is therefore insufficient and uncon-
stitutional.”

The opinion goes on to say that ~The
oramance by its terms is not regulatory but
on the contrarty it is prohibitor)é. The pro-
visions thereof fail to indicate that comfort
or convenience in the use of the city parks
and grounds is a consideration for the en-
actment of the.ordinance. Contrary to the
contention of respondent, the provision re-
quiring the procuring of a permit from the
City Manager confers upon him the discre-
tion of absolutely denying such-a permit.
The ordinance, also, by its terms applies
generally to all Sacramento public parks
and grounds.”

The A.C.L.U. fieid a brief in the case as.
a ~riend of tlie court,which was pre-
pared by attorney A. L. Wirin of Los An-
geles and countersigned by attorney Wayne
M. Collins of San Francisco.

RECENT BOOKS ON
CIVIL LIBERTIES

ABOVE ALL LIBERTIES: By Alec
Craig, Published by George Allen and Un-
win Litd. in England, and in the United
States by W. W. Norton, 70 Fifth Ave., N.
Y. C. A 200 j)age survey of censorship of
so-called obscenity, presented from an ad-
vanced viewpoint, with chapters on the
handling of such issues in French aijd
American courts, but with the body of ref-
erence to English cases and background*
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Bridges Loses Plea For
Habeas Corpus; Will
Appeal

Harry Bridges, west coast labor leader,
lost another round in his fi?ht against de-
portation as .an “undesirable alien” when
the federal district court at San Francisco
last month denied his™plea for a writ of
habeas corpus through which he sought to
block Attorney General Biddle”s deporta-
tion order of last May.

The court held that the order was issued
“after a fair hearing on substantial evi-
dence and no error of law occurred which
operated to deprive petitioner oi due pro-
cess of law or any other constitutional
rights.> The court also sustained the Con-
gressional amendment of the DeBortation
Act in 1940 which makes deportable those
with past as well as present membership in
organizations advocating violent overthrow
of the government. Bridges was held to
come within the amendment through evi-
dence given at a hearing conducted In 1941
by trial examiner Charles B. Sears that he
was formerly a member of the Communist
Party and of the Marine Workers Industrial
Union.

Bridges, contention that he was placed in
“double jeopardy” by being subjected .to
trial before Examiner Sears after having
been cleared of identical charges in a hear-
ing before Dean James M. Landis in 1939
were rejected by presiding Judge Martin 1.
Welsh who held that the constitutional pro-
tection against double jeopardy “applies
only to proceedings essentially crimina,r,
and that a deportation proceeding is
“aimed at the revocation of a privilege and
not as a punishment for crime.

Bridges will appeal to the federal Circuit
Court of Appeals and the case will un-
doubtedly reach the U. S. Supreme Court.
The A.C.L.U. has opposed the proceedings
against Bridges as involving prosecution for
a eégred political opinions and. connections,
and hostility to his trade union activities.

URGE JAPANESE-AMERICANS
BE DRAFTED WITHOUT
SEGREGATION

Commending the War Department for ats
recent decision to reopen the ranks of thei
army to Japanese-Americans by acceptj
ing volunteers for special ~combat-teams,
the American Civil Liberties Union in »
letter to Secretary of War Stimson ha4
urged that those'not confined in the cen-|
ters <be dealt with by Selective Service
the same as all other American citizens and]
taken into the armed forces without segrej
gation.” Since last May all Japanese!
Americans have been deferred.

The Union said that acceptance of its
proposal would be in keeping with. th4
sentiments recently expressed by President

Roosevelt in a*letter to the Secretary of\

War commenting favorably on the move to
accept'Japanese-Americans once more in
the army. The President wrote:.

**No loyal citizen of the United States
should be denied the democratic right to
exercise the responsibilities of his citizen-

ciple on which this country was founded]
and by which it has always been governed
is that Americanism is a matter of the
mind and heart; Americanism is not, and
never was, a matter of race or ancestry.
Every loyal American citizen should be
given the op?‘ortunlty to serve this coun-
try wherever his skills will make the great-
est contribution—whether it be in the
ranks of the armed forces, war production,
agriculture, government service, or other
Work essential to the war effort.”

DON T RING— KNOCK!

The United States Supreme Court has
agreed to examine the constitutionality of
an ordinance which makes it a crime to ring
a door bell for the purpose of distributing
literature.

Circuit Court Hears Arguments
In Japanese Exclusion Test Cases

(Continued from Page 1,Col.2)

the mass evacuation of citizens of Japanese
ancestry; 2, the validity of curfew-imposed
on alien enemies and citizens of Japanese
extraction; and, 3, the holding by Judge
Fee of Portland, Oregon, that an American-
born citizen who, under International Law,
holds dual citizenship, may lose his Ameri-
can citizenship when he attains the age of
21 by acts and speecfi. indicating an elec-
tion. Seven judges instead of the usual
three were assigned to hear the cases.

Involved were Fred T. Korematsu, Ala-
meda county boy, who had been convicted
for failing to evacuate, and Gordon Hira-
bayashi, Quaker and University of Wash-
ington student, who had been tried and
convicted on the same charges and also for
violating the curfew regulation. The third
case involved Minoru Yasui, born in Hood
River, Oregon, who was convicted as an
alien for violating the curfew regulation.
The lower court, while holding the mili-
tary had no authority over citizens, had
held that Yasui had lost his citizenship by
reason of being employed at the Japanese
consulate in Chicago, and because his
father had received some kind of recogni-
tion from the Japanese government be-
cause of bringing about friendly relations
Ilraet_etween Japanese and Americans in Hood

iver. -

Wayne M. Collins, A.C.L.U. attorney of
San Francisco; Frank L. Walter of Seattle,
and E. L. Bernard of Portland appeared as
counsel for the Japanese. Three attorneys
likewise appeared for the government, in-
cluding E. J. Ennis, the very able Assistant
Attorney General who came to San Fran-
cisco particularly for the purpose of argu-
ing the cases.

Government” Contentions

The governments attorneys contended
that the evacuation was taken under the
war powers of the President and Congress,
and that if any act of the government has
any reasonable relation to that power, it
must be upheld. They claimed it. was not
necessary for the government to prove
jthere was any military necessity, but that
/the court could take judicial notice oi the
| military dangers to the Pacific Coast and

?the menacing character of the Japanese
residing here. “Their loyalty,” '.according
to Asst. U. S. Attorney A. J. Zirpoli, <dwas
beyond the discernment of the military
authorities.” -

Asst. Attorney General E. J. Ennis ar-
gued that the removal was not based on
racial prejudice but on the alleged allegi-
ance of the Japanese to the Emperor, of
which the court likewise could take judi-
cial notice. Of course, if the evacuation re-
sulted from racial prejudice, then it was
admitted that it would be arbitrary and
could be set aside.

= Fear of Possible Disloyalty

Y Atthis point Jud~e Denman stated, <¥ou
[ ask us to take judicial notice of the menace
lof ,the Japanese. Is there any case of a
fnative born Japanese being proceeded
lagainst?” vhen Mr. Ennis answered,
Y No,>Judge Denman then wanted to know,

ShiliJé regardless of his ancestry. The prin-\"«|s there "a .single case of. arrest?” Mr.

Ennis admitted there was ngt, and that as

., @ matter of fact the most prominent prose-

\cutions for espionage and sabotage thus
"far were against citizens who are not
Japanese. Nevertheless, said Mr. Ennis, if
there were an invasion of the Pacific Coast
and only a few thousand of the Japanese
were friendly to the invaders, they could
do incalcuable damage to our cause.

Mr. Ennis admitted that the evacuation
is an extreme exercise of the war powver,
but that such exercise is called martial law
only when it is exercised to replace the
judicial function of the courts. Conse-
guently, in this instance, there was no
martial law.

The government’s.attorneys argued,, tpo,
that the military's action had been ratified
by the Congress in enacting Public Law

No. 503. under which the men had been

convicted, and by the subsequent appro-

priation of monies to pay for the evacua-

tion. The former statute, it was asserted,

was not too indefinite for a penal law.
The Case far the Nisei

The attorneys for the Japanese contend-
ed that the military has no power over
civilians in the absence, of martial law, and
if it is claimed that a kind of martial law
exists, then it is necessary for the govern-
ment to prove facts which alone can justify
the exercise of such power. The court, they
asserted may not take “judicial notice” of
any ][nilitary necessity; that is a matter of
proof.

The evacuation, too, was denounced as a

denial of the equal protection of the laws
since it was based on racial prejudice and
not directed against all citizens on a like
basis. Moreover, due process of. law re-
guires that a person be granted a lair hear-
ing before his liberty is taken from him.
_ Finally, a penal statute must be definite
in order to ﬁut people on notice against the
particular thing that is prohibited, whereas
this particular statute made no attempt to
define the offense.

Does the War Make Any Difference?

It was generally acknowledged that if
the exclusion had occurred in peace time
there would be no question about its in-
validity. The issue before the court is
whether the war makes any difference;
whether there is a war-time power to ex-
clude citizens .from areas within the
United States, and, if so, whether that pow-
er was properly exercised.

Tennessee Repeals
The Poll-Tax

Last month the Tennessee legislature
passed a bill sponsored by Governor Pren-
tice Cooper repealing the stated fifty-year-
old poll-tax law. This reduces to seven the
number of southern states still requiring
payment of a poll-tax as a prerequisite to
voting. These are Virginia, South Carolina,
Georgia, Alabama, Mississippi, Arkansas
and Texas.

Itis antlc_l?ated that the opponents of the
measure will seek to upset it on grounds of
constitutionality since the state constitution

rovides that weach voter shall give satis-
actory evidence that he has payed the poll
taxes assessed against him without which
hisyvote cannot be received.”

GOVERNMENT DROPS PROSECUTION
AGAINST MICHIGAN SENATOR

The federal prosecution against Stanley
Nowak, Michigan state senator, for alleged
falsification of his naturalization oath in
1937 was dropped last month at the in-
stance of Attorney General Francis Biddle
who admitted an “error in judgment.”

Nowak was indicted last December for
“swearing falsely” that he was not a mem-
ber of an organization *“opposed, to .organ-
ized governm.ent.” It was charged .that he
was a member of the Communist Party at
the time of his naturalization and that the
party falls within the definition.

Henry A. Schweinhaut, representing the
Attorney General, issued a statement in
Detroit saying that ~the facts are not such
as to warrant a criminal prosecution and
the attorney general takes the entire.re-
sponsibility. for the error in’judgment.” .He
indicated that the Justice Department does
not intend to bring denaturalization pro-
ceedings.

Nowak” indictment provoked a nation-
wide protest from liberal and labor organ-
izations, among them the American Civil
Liberties Union, which said that ~such ex-
traordlnar?/ proceedings would appear to
be due to local political controversy rather
than an attempt to iairly enforce the law.M

State Legislation Aimed
At Racial Discrimination

More liberties for colored people are
sought by a series of bills introduced in the
State Legislature by Assemblyman Augus-
tus Hawkins. It is a program that will
make progress, however, only with YOUR
support. Send letters to your legislators
urging them to vote for the following bills:

A. B. 41 and A. B. 50 prohibit discrimina-
tion because of race, color, creed or sex in
war industries and labor organizations.
A. B. 390 does the same thing in public
utilities, such as street railways.

A couple of the bills would make it easier
for the colored people to secure decent
housing. A. B .1598 makes unlawful resi-
dential segregation, while A. B . 1599 pro-
hibits racial discrimination in public hous-
ing projects.

A. B .18 and A. B. 838 would make it un-
lawful for insurance companies to discrimi-
nate against anyone because of race, color,
creed or national origin in writing insur-
ance policies.

Many State forms and blanks inquire into
a person’s race or religion. A. B .1732
would prohibit that practice.

Finally, Assembly Joint Resolution No0.18
memorializes Congress to eliminate poll
taxes.

Besides the above-mentioned anti-dis-
crimination bills by Assemblyman Hawkins,
many other bills are on file. For example,
identical bills have been introduced in the
Assembly and Senate (A. B. 27 and S. B.
40) penalizing discrimination because of
race, creed or color in places of public ac»
commodation, resort or amusement.

Senator Tenney has introduced S. B. 41
which prohibits such discrimination in in-
dustries serving tHe government, and A. B.
1117 by Assemblyman Rosenthal goes so
far as to .provide “Any em?loyer’sor agent,
employee, superintendent or manager
thereof, who”refnses”employment to any
person solely because of such person” race,
color, or religious beliefs is guilty of a mis-
demeanor.” At the same time, Mr. Rosen-
thal would make it a misdemeanor for an
employer (excespt motion picture produc-
ers) to express racial and religious prefer-
ences in advertisements for workers. A.B.
77 would accomplish the same purpose.

Senator Swan has introduced S. B. 871 to
limit to 20>per cent the value of the inter-
view in any examination for a civil service
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A Further Review ot Suppressive
Bills In The State Legislature

Last month we were unable to review
all of the suppressive bills introduced at
the present session ot the California Legis-
lature because at the time the story was
written the Legislature had not yet re-
cessed and bills were still pouring into the
hopper. We now present a summary of
the suppressive bills that were introduced
after our previous article was written. In-
cidentally the Legislature reconvenes on
March 8.

The subjects covered by the latest batch
of bills include aliens, Japanese, race and
religious hatred, compulsory drill in our
schools, labor, espionage, and our disloyal
aged people (believe it or not).

Page Dr. Townsend

Senators Rich, Tickle, DeLap, Breed (of
Alameda county) and Seawell have sud-
denly become agitated about the radicals
who are receiving public assistance ~Nin-
cluding aid to the aged under the Old Age
Securlty Law.” Any “person who comes
witnm” .the criminal syndicalism act, or
who is a member ot or contributor to an
organization advocating the violent over-
throw of the government, is defined by
Se . 848 as a “disloykl person” and would
henceforth be disqualified from receiving
public assistance.

Assemblymen Dilworth and Clarke have
joined the parade in making political capi-
tal at the expense of the Nisel by introduc-
ing Assembly Joint Resolution 2.9 mem-
orializing Congress to prepare, an amend-
ment to the. Constitution “so as 'to provide
that native-born descendants ot alien Jap-
anese parents be not citizens of the United
States by reason of their birth within the
territorial 'limits of the United States.”

Alien Motorists Restricted

The aliens come m for their usual blow
from Senator Swan of Sacramento who has
reintroduced a bill (S.B. 870) originally
introduced in 1941, prohibiting the regis-
tration or operation of motor vehicles own-
ed by aliens unless they file proof of ability
to respond in damages. The implication of
the measure would seem to be that aliens
are worse drivers than citizens. ,

Another, of Senator Swan’s pet measures
is compulsory military drill in all junior
colleges and state colleges, S.B. 872. Of
course, no provision is made for conscien-
tious objectors.

Assemblyman Rosenthal (by request)
has introduced an espionage act (A.B.
1101) that is almost word for word the
same as the federal law enacted in 1917.
Puring the World War that law was en-
forced with great vigor and unfairness.
Today, under Attorney General Biddle, dis-
cretion is being used in its enforcement.
We venture to say that a State law would
open the way to considerable witch-hunt-
ing and would result in prosecutions the
federal government would never choose
to undertake.

Legislating Tolerance

Senators Tenney and Burns have collabo-
rated in a couple of bills aimed at legislat-
ing racial and religious tolerance, but
which may well result in a fantastic re-
striction of free speech. The first bill,
S.B. 606, is an extensive proposal revived
from the time Mr. Tenney was in the As-
sembly. It provides that any person who
publishes, distributes or intends to dis-
tribute or exhibit any book, speech, or
writing, any record of an organization, or
any picture, photograph, etc., “which is
intended in any way to incite, counsel, pro-
mote or advocate hatred, violence or hos-
tility against any group or groups of per-
sons residing or being in this State, by rea-
son of race, color, religion or fnanner of
worship;~ is punishable by a maximum
fine of $500 or by imprisonment for no
more than three years. Owners knowingly
leasing premises to groups for the above

purgose, or who knowingly allow the use
of broadcast facilities for such purposes
are also punishable to the same extent.

Interestingly enoug-h, Xthe provisions of
this act shall not apply to citizens or sub-
jects or the descendants of any citizen or
subject of any country or state now at war
with the United States.”

New Jerse¥ had aJaw of this kind which

was first enforced against Jehovah”™s Wit-

nesses. Later the law was declared invalid

\évheg applied against members of the
und.

Group Libel

The same senators have also introduced
S.B. 607 which expands the definitions of
lioei and slander to permit any member bf
a race or religious organization to sue in
behalf of such group any person who al-
legedly libels or slanders the group. This
and the foregoing measure would seem to
narrow in a senseless way the field of free
speech. The discussion of racial and re-
ligious matters, if these laws were enacted,
would become extremely hazardous.

A couple of anti-labor bills have, been
introduced by Assemblyman Hastain.
A.B. 1022 would make it unlawful for a
Union to aiscipline a member who refuses
to striKe not only in a war industry, but
WN an activity “required in the maintenance
of the public peace, safety, health or wel-
fare,Mor in any occupation requiring six
months, training, or where the number of
workers available is insufficient for ~exist-
ing or ‘anticipated requirements.” m Mr.
Hastain would have found it difficult to
be more inclusive. The other bill, A.B.
1852, does away with all closed shop con-
tracts.

Union Undertakes Legal Service
For Conscientious
Obijectors

A bureau for Legal Service to Consci-
entious Objectors recently established m
Washington on an experimental basis has
been taken over by the National Committeie
on Conscientious Objectors, organized by
the A.C.L.U. The Legal Service, organized
by R. Boland Brooks, New York attorney,
and George B. Reeves of Philadelphia, for-
merly associated with the National Service
Board, is endeavoring to deal with critical
problems which have arisen both in the
classification and treatment of objectors. It
has been generally agreed among all those
interested in conscientious objectors that
bringing pressure to bear for the solution
of these problems should be separated from
the administration of the Civilian Public
Service camps under the National Service
Board. In aadition to the services of Mr.
Brooks and Mr. Reeves, Dorothy Detzer,
secretary of.the ®Women’s International
League, is giving part time to a solution of
the proolems.

According to Ernest Angell, chairman of
the National Committee, the principal
issues concern the removal of military men
from control over classifications and pa-
roles, the assignment of objectors to *“de-
tached service” in agriculture and hospitals
direct from draft boards and from prison,
the retention of wages in detached service
equivalent to a soldier’s, and the speeding
up of paroles and detached service outside
the camps.

The results aimed at, Mr. Angell said, are
to reduce the prison population and further
commitments, and to get as many men as
possible into useful work at wages outside
the camps instead of the ~C.C.C. type of
work they now perform.” Over 1,000 ob-
jectors are in prison, twice the number in
World War 1, and some 6,000 in Civilian
Public Service Camps administered by the
National Service Board for Religious Ob-
jectors,
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Federal Conviction Upheld
For Attack On "Witnesses"

The federal Circuit Court of Appeals at
Richmond, Va., last month sustained the
conviction of a deputy sheriff in Nicholas
County, W. Va., for violating in 1941 the
federal civil rights statute by™Nan attack on
Jehovah”™ Witnesses. The conviction was
the first secured by the Department of
justice against a public ofucial under that
statute.

The lower court had found the official
guilty not only of failing to protect a group
of Witnesses in Richmond, W. Va., but of
assaulting them and administering a d’>se
of castor oil.

Circuit Court Judge Dobie in the opinion
said:. “We are here concerned only with
protecting the rights of these victims no
matter how locally unpalatable the victims
may be as a result of their seeming fanati-
cism. These rights include those of free
speech, freedom of religion, immunity from
illegal restraint and egual protection, all of
which are guaranteed by the Fourteenth
Amendment.”

Other recent decisions upholding the
rights of Jehovah” Witnesses are a reversal
by the Oklahoma Criminal Court of Ap-
peals of a conviction under a state law
punishing ause of language calculated to
incite anger or cause breach of peace** for
expressing religrous views in public, and an
injunction by a Minnesota district court re-
straining a local school board from ex-
pelling children for refusal to salute the
flag.

U. S. Supreme Court Grants
Rehearing In Literature
Sales Case

The U. S. Supreme Court last month
granted a rehearing in the famous <ree-
pressMcase in which the court in a 5 to 4
decision last June sustained local ordin-
ances taxing the sale of literature in public

places, denying the appeal of Jehovah’s.

Witnesses from convictions under such or-
dinances in Alabama, Arkansas and Ari-
zona.

Though this litigation involves only Je-
hovah”™ Witnesses, far-reaching conse-
guences are involved for freedom of press
and religion, evidenced by the fact that the
Betition for rehearing was supported in

riefs by the American NewsEaper Pub-
lishers* Association, the Seventh Day Ad-
ventists, and the American Civil Liberties
Union.

The decision to rehear was announced
shortly after Wiley Blount Rutledge, Jr.,
was sworn in to fill the vacancy left by
Justice James F. Byrnes last fall. Ap-
parently this broke a deadlock between the
dissenters in the original case— Chief Jus-
tice Stone with Justices Black, Murphy and
Douglas and Justices Reed, Roberts,
Frankfurter and Jackson.

This month, the court is scheduled to
hear the appeal of the State of West Vir-
inia from the decision of a federal court
ast October voiding the state flag-salute
law as applied to children with religious
scruples. It seems likely that the Supreme
Courfs own decision of 1940 in the Gobitis
case sustaining such statutes will be re-
versed, in view of the expressed dissent of
four justices and Justice Rutledge” liberal
views. A brief will be filed by the Union.

Mississippl Supreme Court

Upholds War

A sweeping Mississippi statute making it
unlawful in wartime to advocate ~doctrines
and teachings detrimental to the, public
safety” and “to encourage by speech or
print disloyalty to the government or to
create an attitude of refusal to salute the
flag,) was sustained last month by the State
Supreme Court in a 3 to B decision®

The court denied in three separate cases
the appeals of Jehovah”™ Witnesses from
convictions in the lower courts for violating
the statute by imparting to others their re-
ligious beliefs opposing man-made laws and
flag saluting. The conviction in the case of
another appellant, Otto Mills, was dis-
missed for lack of evidence.

Answering the contention of the ap-
pellants that their free speech is violated,
the controlling opinion written by Judge
W. G. Roberds said: 4f this were peace-
time legislation, the writer would not hesi-
tate to hold it unconstitutional as to ap-
pellant—but this is one of several statutes
passed by the Mississippi legislature in
1942 to aid in the prosecution of the war.
It is an emergency war act and by its terms
it will expire upon termination of the war.”

Precedents were cited to show that in
wartime constitutional liberties may be cur-
tailed to i”eet the emergency, with the con-
clusion that ~the rights of citizens must

JEHOVAH#& WITNESSES
NOT "UNFIT" PARENTS

A rarely used form of attack against Je-
hovah”™ Witnesses, den?/ing parents the cus-
tody of their minor children on the ground
of “fitness,” was dealt a sound rebuke last
month by the Washington Supreme Court
in reversing a lower court ruling that the
sect is a ~fanatical organization with teach-
ings entirely inimical to the rearing of chil-
dren as American Citizens.>

The Supreme Court said: 4We do not
doubt the right of the state to suppress
religious practices dangerous to morals,
and presumably those also which are inim-
ical to public safety, health and good order,
but so far as appears from the testimony
in this case, the teachings of Jehovah”™ Wit-
nesses cannot be classed in any of these
categories.

~We cannot find in the record any testi-
mony which would justify the court in find-
ing that this mother is unfit to have the
care and custody of her~children because of
her religious beliefs, or that the children if
left 'with her will be reared in an atmos-
phere of disloyalty to their country.”

NO A. C. L. U. ACTION IN
LAWRENCE DENNIS CASE

To correct the impression in recent news-
paper' reports that the A.C.L.U. is partic-
Ipating in the case of Lawrence Dennis of
New York, a statement was sent last month
by Dr. John Haynes Holmes, board chair-
man to newspapers, reading:

UA stor?fI carried in several newspapers
last month gives the impression that the
A.C.L.U. is interested in the case of Law-
rence Dennis, which arose from recent ques-
tioning of him by army ofticials in New
York with a view to his possible removal
from the Eastern Military Area. The Union
has not intervened in any way in the pro-
ceeding and there is as yet no case. The re-
ported hearings were informal interroga-
tions. Arthur Garfield Hays and Roger N.
Baldwin, present at the request of Dennis,
were merely observers In a personal
capacity. o

The Union follows all cases of military-
exclusion on the Pacific and Atlantic
Coasts brought to its attention to determine
in each instance whether the order is un-
reasonable. If an order is issued against
Dennis, his case, like others, will be con-
sidered in the light of the Union”s war-time
policy for the selection of test cases.”

Law

give way temporarily as this llay be rea-
sonably necessary for the nation” self pres-
ervation#’

To the appellants’ contention that the
statute violates their freedom of religion
the opinion answered that the flag-salute
and the pledge of allegiance have “*nothing
to do with religion,,5 despite the claim of
the ag ellants that their attitude is based
on Biblical injunction. The dissenting opin-
ion held that dve may differ with the ap-
pellant on his interpretation of these Com-
mandments—nevertheless that is a matter
for his own determination and not for the
determination ot the judges of tms 6r any
other courts

The dissent added that “to assume that
the refusal to salute is stubborn and to
argue therefrom that such a course is a
sympton of a deep-seated disloyalty is to
Bunlsh one not for the charge against him

ut for the evidence adduced to prove it.M
The dissent did not question the validity of
the statute, but held that it did not apply
to the' customary acts, principles, and
teachings of Jehovah’s Witnesses.

The Jehovah’s Witnesses plan an appeal
to the U. S. Supreme Court. The A.C.L.U.
which tiled a brief as a friend of the court
will file a brief on the appeal.

Supreme Court Hears
Radio Monopoly Case

Signed by Homer Cummings, former
U. S. Attorney General, and William Drap-
er Lewis, director of the American Law In-
stitute, a brief in support of the Federal
Communications Commission was filed last
month by the A.C.L.U. in the suit bfoug™ht
by the National Broadcasting Co. and the
Columbia Broadcasting System in the U. S.
Supreme Court to restrain the F.C.C. from
enforcing its anti-monopoly regulations
against radio networks.

The Union’s orief centers around the
principle that ~the right to listen which is
tor most people today the significant sector
of the right of free speech, shall not be
curtailed,” and contends that restrictive
contracts between network and affiliated
stations which the F.C.C. rules seek to
abolish, “effectively curtail the freedom to
listen by restricting,the freedom of the sta-
tions to choose their program material.M

The brief points out that this position was
sustained b}/] Judge Learned Hand in the
opinion in the lower court when he wrote
that 4the interests which the regulations
seek to protect are the very interests which
the Amendment (1st Amendment to the
U. S. Constitution) itself protects, i.e., the
interests first of the listeners, next of any
licensee who may seek to be freer of the
networks.”

TRUSTEES DEFY BOARD’S ORDER RE-
INSTATING NON-SALUTING CHILD

Last December the Lake County Board of
Education, on an appeal from a decision of
the Bums Valley School District Trustees
ordered the reinstatement of Robert Drey,
who had been expelled from school because
of his refusal on religious grounds to salute
the flag. The trustees then complained
they had received no notice of the hearing
on appeal. At a rehearing on Februarg 6,
the county board again ordered Robert
Drey’s reinstatement, on condition that.he
stand at attention during the flag-salute
ceremony.

Defying the county board’s order, the
trustees have once again expelled Robert
Drey from school, together with June Whit-
ney, another pupil at the school. Appeals
have been taken in both cases to the county
board. If the appeals are successful and
the trustees once again defy the county
board’s order, the cases will be taken to the
courts.
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NISEI CASES GO TO SUP. COURT

Three Questions Certified To

High Court;

Denman Dissents

The Ninth Circuit Court of Appeals in San Francisco on March 27 certified various
questions to the United States Supreme Court for its answers before deciding the Hira-

bayashi and Yasui Japanese exclusion ana curfew test cases.
certifying the questions. Justice Stephens was absent.

Five Justices joinea in
In a vigorous dissent, Justice

Denman objected to the' certification of the questions cm five grounds which he elabo-

rated upon In opinions filed subsequent.ly. .

No decision was announced in the third
Japanese exclusion test case involving Fred
T. Korematsu.

The Questions

_ Three questions were certified by a ma-
jority of the justices in tEe HirabayasM
case. They are as follows:

ul.Was Lt. Gen. DeWitfs Civilian Ex-
clusion order No. 57 of May 10,1942, ex-
cluding all persons of Japanese ancestry,
including American citizens of Japanese
ancestry ... a constitutional exercise of
the war powers of the President derived
from the Constitution and statutes of the
United States.

“2. Was Lt. Gen. DeWitt's Public Proc-
lamation No. 3 of March 24,1942, requir-
ing all alien Japanese, Germans and Ital-
ians and all persons of Japanese ancestry,
including American citizens of Japanese
ancestry, residing within the geographical
limits of Military Area No.1 of March 2,
1942, to be within their place of residence
between the curfew hours of 8:00 p. m.
and 6 :00«a. m. daily, a constitutional exer-
cise of the said war powers.

“3. If the answer to question One or
the answer to question Two is in the af-
firmative, did the Act of March 21,1942
(18 U.SIC.A. 97), constltutlonaIIP/ make
it a criminal offense for the appellant wil-
fully and knowingly to fail to report to
the Civil Control Station as ordered or to
remain outside of his place of residence
during tlie curfew hours.”

Two questions were certified in the
Yasui case. Those questions were prac-
tically the same as questions 2 and 3 m
the Hirabayashi case. The question con-
cerning the validity of the exclusion orders
was not present in the Yasui case.

Denman’s Di&sent

Justice Denman’s memorandum dissent
in the HirabayasHi case follows:

& dissent from the certification on the
grounds,

“ 1) Because the questions simply
transfer to the Supreme Court the final
decision of the matters pending here,
namely, as to the guilt or innocence of the
appellant referred to.

“ 2) Because assuming the questions
are proper for certification, they take from
this court, with its peculiarly clearly de-

fined judicial cognizance of facts of the
relationship of Japanese descended citi-
zens to the white citizens in the social fab-
ric of the Pacific coastal areas involved, the
valuable contribution which such a court
of appeak as thris may give to the consid-
eration of the issues of such major im-
portance. It the case were to 'be certified,
the facts should have been stated in the
certificate.

“(3) Because certain important ad-
missions were made by both the Govern-
ment and the appellant at the hearing be-
fore this court, pertinent to the final de-
cisions of the case involvea m the questions,
of which the certificate makes no mention.

“(4) Because, although the certificate

(Continued on Page 4, Col.2)

ANTI-DISCRIMINATION BILL
SENT TO ASSEMBLY FLOOR

Last month the Assembly Labor and
Capitol Committee gave a favorable rec-
ommendation to A.B. 50, by Assemblyman
Augustus Hawkins, Oi)rowdlng &Any person,
who, directly or indirectly excludes a citi-
zen because of race, color, or creed from
any public employment, or employment in
any capacity in industries engaged on de-
fense contracts, shall be guilty of a misde-
meanor and punishable by a fine of not less
than one hundred dollars ($100).

NEW MEMBERS ADDED TO A.C.L.U.
BOARD AND NATIONAL COMMITTEE

The annual election of members of the
Board of Directors and the National Com-
mittee of the American Civil Liberties
Union on February 15 added to the Board
Ernest Angell, lawyer, president of the
Council for Democracy; Prof. Karl N.
Llewellyn of the Columbia Law School, and
Prof. Robert N. Maclver of the Sociology
Department, Columbia University.

New members of the National Commit-
tee elected are William Henry Chamber-
lin, author; Rep. John M. Coffee of Wash-
in~ton; Prof. William F. Ogburn of the
University of Chicago; James G. Patton,
president of the Farmers Union, Denver;
Jennings Perry, editor of the Nashville
Tennessean; Prof. Odell Shepard, former
Lt. Governor of Connecticut, and Raymond
Gram Swing, radio news commentator.

w 1e™el

Two test cases were filed last month
challengin?— the power of the Military to
exclude alleged “‘dangerous or potentially
dangerous” United States citizens from the
Pacific Coast.

One suit was filed in the United States
District Court at Los Angeles on behalf of
Homer Glen Wilcox by Attorney A. L.
Wirin of Los Angeles. It is directed against
Lieut. General John L. DeWitt, heading the
Western Defense Command, certain other
Army officers and several F.B.l. agents.
Besides asking $55,000 in damages, the
complaint seeks to restrain the defendants
from exludmg Wilcox from the Pacific
Coast.

licox is a memb'er of “Mankind United”
and was San Diego bureau manager of the
organization. The Army ordered mm to
leave the area as a ~dangerous or poten-
tially dangerous” citizen, but subsequently
ermitted him to return until after the
orthcoming sedition trial .of *“Mankind
‘United” leaders in Los Angeles, m which
Wilcox is one of the defendants.

The second test case is also in the na-
ture of an injunction proceeding. It was
commenced by Attorney Albert Asbahr of
Portland, Oregon, on behalf of one Henry
L. Beach. The Union has no further de-
tails Ollthe case.

Scores of United States citizens, besides
the tens of thousands of persons of Japa-
nese ancestry, have been excluded from
the Pacific Coast by the Military. None of
the exclusions are based on alleged crim-
inal offenses. In each case, the exclusion
resulted after a hearing board composed
of three Army officers in star chamber
session considered the evidence of alleged
unfriendliness to the United States and
friendliness to the Axis powvers.

UNION ASKS REPEAL OF LAW
ON NEW YORK CITY ELECTIONS

Declaring that a bill signed recently by
Governor Dewey of New York authorizing
him to appoint successors to the Mayor and
President of the City Council should they
enter the armed services, ~reflects a fascis-
tic attitude arising out of a lack of iaith
in the common people,” the American Civil
Liberties Union last month called upon the
Governor to ask the legislature to repeal
this measure.

The Union charged that the bill had
Avirtually disfranchised the people of the
City of New York, taking from them the
right to fill these offices by election m
1943 and 1944. Any doubt as to the filling
of the vacancies should m true democratic
fashion have been remedied by an amend-
ment to the City Charter which could have
been voted on by all the people, under the
democratic principles of the Home Kule
Amendment.”
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APPEALS COURT LIBERALIZES
BASIS FOR C.O/S

A liberal interpretation of the draft act
provision for recognizing conscientious ob-
jectors was, written by the U. S. Circuit
Court of Appeals at New York in a recent
decision on the appeal of Mathias Kauten,
30-year-old magazine artist from convic-
tion in a district court for refusing to be
inducted. Kauten” conviction was sustain-
ed, but the Court in so doing distinguished
his alleged “political” objections from re-
ligious scruples.

The opinion held that ~religious training
and belief” as used .in the draft act “must
be a general scruple against participation
in war in any form and not merely an ob-
jection to this particular war.

“There is a'distinction between a course
of reasoning resulting- in a conviction that
a particular war is inexpedient or dis-
astrous and a conscientious objection to a
participation in any war under any circum-
stances. The latter, and not the former,
may be the basis for exemption under the
act. The former is usually a political ob-
jection, while the latter, we think, may
justly be regarded as a response of the in-
dividual to an inward mentor, call it con-
science or God, that is for many persons
at the present time the equivalent of what
hasI always been thought a religious im-

ulse.

P Kauten was represented by Julien Cor-
nell, New York attorney.

20-YEAR SENTENCE FOR REFUSING
MILITARY DUTIES ON
SABBATH DAY

Twenty years at haird labor faces a
Seventh-da'y Adventist who refused to
perform any duties on the Sabbath Day
(which is Saturday for Adventists). The
sentence was arrived at by a court martial
which tried Private George C. Vance at
Gamp Roberts on February 25, for-refusing
to obey orders. The case Is now before the
War Department for review. )

Vance has been in the service only since
December 23,1942. While he claims to be
entitled to a non-combatant status, his
claim has not been clearly recognized by
the Army. Nevertheless, he was request-
ed to carry a rifle on only one occasion
durln% his five weeks on active dl_Jt¥l, al-
though he had been denied the right to
attend church on Saturdays.

On Saturday, January 30, Vance was or-
dered to attend the 4Regimental Gymk-
hana.” He failed to obey the order and his
court martial followed. The Seventh-day
Adventist War Service Commission has in-
tervened in Vance” behalf.

PROPOSE AMENDMENT OF
WARTIME WIRE-TAPPING BILL

The American Civil Liberties Union last
month proposed the amendment of a pend-
ing Congressional bill permitting wire-
tapping in wartime by the F.B.l. and the
Intelligence Divisions of the War and Navy
Departments, ~to guard against possible
abuses of this power.”

Sponsored by Rep. Emanuel Celler, the
measure permits wire-tapping in connec-
tion with ~attempts or plans for interfer-
ence with the national security and de-
fense” by such acts as treason and sabo-
tage, *or in any other manner.> In a mem-
orandum to Rep. Celler, the Union charged
that ttiis section was “so vague $nd un-
certain of application as to permit wide-
spread abuse of this power to interfere
with the privacy of citizens.”

Authority to order wire-tapping is given
by the bill to the executives of the three
departments and to other officials desig-
nated by them. The Union objected to this
provision on the ground that “it gives great
power to the three department heads and
possibly to hundreds of additional minor
officials without judicial supervision.> The
Union suggested instead that as in the case
of seizures and searches, “the. authority to
invade the privacy of the citizens should
emanate from judicial officers in such a
manner as to permit subsequent judicial

review.”

High Courf To Hear Cases

On C O0Oe Judicial

The U. S. Supreme Court last month
agreed to hear the case of Whitney Bowles*,
23-year-old conscientious objector of New-
foundland, N. J., opening the way for a
test of the decisions that a draftee can
obtain judicial review of his classification
only after he is inducted into the army. If
the court sustains his .contentions, scores
of men facing prison for refusing induction
would get court review of their claims as
conscientious objectors.

Bowles refused to report for induction
last year, claiming that his local draft and
appeals boards had erred in denying him
classification as a conscientious objector
because he had not been ~born into a re-
ligious sect one of whose cardinal prin-
ciples was resistance to armed force/J This
requirement is not made by the Selective
Service Act, Bowles pointed out.

He was tried by the federal district
court at Newark, N. J., and sentenced to
three years. The conviction was sustained
by the U. S. Circuit Court of Appeals at

MILITANT TO FIGHT POST
OFFICE BAN IN COURT

An appeal to the courts will be taken to
contest the action of the Post Office De-
partment last month in revoking the sec-
ond-class mailing privileges of the Militant,
New York Trotskyist weekly, described by
the American Civil Liberties Union as “the
only clearly anti-fascist .publication” cited
under the Espionage Act.

The Department acted on the basis of a
hearing before postal authorities in Wash-
ington last January a>which the publica-
tion was charged with printing- material
~deemed diversionary in character and ap-
pearing to be calculated to enﬁender oppo-
sition to the war effort as well as to inter-
fere with the morale of the armed forces/’

Tlie revocation will be challenged in the
District of Columbia courts. The American
Civil Liberties Union, which supported the
defense at the Post Office hearing, will
appear in the proceedings as friend of the
court. According to Osmond K. Fraenkel,
A.C.L.U. counsel who represented the
Union, ~the evidence against the Militant
consists of quotations whose truth the Post
Office Department does not challenge, but
whose tendency is alleged to obstruct the
conduct of the war by condemning its al-
leged imperialist character, and criticising
discrimination against labor and Negroes'.”

The Union contends that the action of the
Post Office Department taken on complaint
of the Department of Justice is unwarrant-
ed under the Espionage Act and constitutes
“interference with legitimate comment on
the war not essentially different from that
appearing in other publicationse’

SEATTLE CONSCIENTIOUS OBJECTOR
WINS RELEASE FROM
THE ARMY

Morris C. Graves, Seattle artist and con-
scientious objector, on March 2nd received
an honorable discharge from the Army.

Graves was inducted into the Army in
Seattle as a non-combatant on April 21,
1942, all the time thinking he was about
to receive a physical examination in ad-
vance of a hearing on his claims as a con-
scientious objector opposed to any activi-
ties under military direction. Graves de-
serted several times and finally came to
the A.C.L.U. for advice the early part of,
June, 1942.

The Union recommended that he sur-
render MWmself to the Military and pursue
administrative measures to secure his re-
lease. The evidence indicated that while
his local draft board had promised mm a
hearing on his conscientious objections, the
matter had been “overlooked.” The Army
finally decided that Mr. Graves would not
make a good soldier anyway, and the hon-
orable discharge followed.

Review

Philadelphia. Both courts declined to re-
view evidence as to the erroneous action
of draft boards. The Circuit Court held
that the local boards had erred but ruled
that an erroneous classification could not
be reviewed in a criminal trial for draft
violation,.

Bowles* appeal to the Supreme Court
points out that a sincere conscientious ob-
jector cannot submit to induction because
this requires his taking an oath to defend
the country by force of arms. He asked the
court to rule that where the claim is made
that a classification is based on a wrong
interpretation of the law, review may be
had in the prosecution for refusal to be
inducted. He is represented by Osmond K.
Fraenkel, A.C.L.U. counsel.

His case in the lower courts waa handled
by Irving Piltch of Newark. Bowles, whose
father was killed in World War |, has run
a New Jersey farm since his undergraduate
\Fgears at Princeton and Rutgers. He is a

resbyterian.

FORCED CONFESSION CONVICTIONS
REVERSED BY SUPREME COURT

After a two-year battle in the courts,
eight Tennessee c&) er miners, members
of the CIO Mine, Mill and Smelter Work-
ers Union, found guilty in 1941 of con-
spiracy to dynamite government power
lines at Ducktown, Tenn., went free last
week when the, United States Supreme
Court reversed their convictions and wiped
out jail sentences of 15 years each and
fines totaling $88,000.

The men were indicted with thirteen
other union leaders after the Tennessee
Copper Co. had broken a year-old strike
of 400 miners. The case against the others
was dropped and the eight were tried in
the federal district court at Knoxville in
January,1941 They were convicted on
the basis of “confessions” which were, later
proved to have been extracted under in-
timidation by local police authorities and
federal agents, working hand in hand with
company guards.

Threatened with 35 year sentences if
they didn’t “talk,” and enticed with paroles
if they did, they finally confessed after
days oi third-degree examination during
which they were held incommunicado, de-
nied drink and proper food and prevented
from sleeping.

The contention of the CIO attorneys,
Abraham J. Isserman and Nathan Witt,
that the men had been “framed” was.sus-
tained by the Supreme Court which said
in the opinion written by Justice Frank-
furter that the “confessions” were ob-
tained involuntarily and that <t was error
to admit them” in evidence. Justice Reed
dissented.

The A.C.L.U. was represented in the
litigation by a brief filed as friend of the
court signed by Arthur Garfield Hays.

SUPREME COURT TO HEAR TEST OF
“SELF-INCRIMINATION” PRIVILEGE

The U. S. Supreme Court last month
granted a review of the five-month sen-
tence oi Kosario St. Pierre of New York for
refusal to answer a question put to mm by
a federal grand jury, thus clearing the way
for a test of the extent of the constitutional
privilege against self-incrimination. Os-
mond K. Fraenkel, A.C.L.U. attorney, filed
a brief as friend of the court.

St. Pierre” conviction was upheld recent-
Ix by the U. S. Circuit Court of Appeals for
the Second Circuit which held that he had
waived the privilege toy “telling too. much”
up to the point where he refused to an-
swer. The A.C.L.U. brief contended that a
defendant in a criminal prosecution, either
before the grand jury or at the trial, should
be able to claim the privilege at' any point-
before he has admitted facts sufficient to
bring about his conviction.
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Urge Oklahoma Drop Zimmerman”s Release Balks
Test Of Hawail Martial Law

syndicalism Cases

The American Civil Liberties Union re-
cently urged Attorney General Mac Q.
Williamson of Oklahoma to drop the cases
against three Communists whose convic-
tions for criminal syndicalism based on
membership in the Communist Party were
reversed recently by the state Criminal
Court of Aﬁ)_ﬂeals on grounds of inadequate
evidence. e defendants are Ina Wood,
Alan Shaw and Eli Jaffe.

The prosecution plans to file a petition
for reargument of the appeals and will
likely move for retrial in the county dis-
trict court where the cases originated, if
the petition is denied.

The Union, in a letter to Mr. Williamson,
also, urged that indictments pending
against the three for sale of literature be
withdrawn. Nine others against whom in-
dictments are pending for membership in
the Communist Party, have not yet been
brought to trial. The appeal of another
defendant, Robert Wood, for selling books
is awaiting decision.

The letter, signed by Arthur Garfield
Hays, general counsel, said that ~making
criminal the mere possession or sale of lit-
erature which goes freely through the
United States mails is contrary to public
policy. No danger to the state in the atti-
tude and activities of these defendants or
of the Communist Party justifies further
proceedings.” It was also pointed out that
these are the only cases brought under
state syndicalism laws in many years.

uWe recognize that there are indictments
pending against others and that there is
one case in the Criminal Court of Appeals
not yet decided and for that reason it may
appear to you premature to make any move
al the moment,” Mr. Hays’ letter said. “But
we would like to %re_sent for your consid-
eration the desirability of dismissing the
indictments in the cases reversed as an in-
dication that the state does not intend 1Q
Bro_ceed to a new trial. Such action woul®

e in conformlg/ with the spirit of the ap-
pellate courfs decision.®

WAVES OF ANTI-LABOR BILLS
IN STATE LEGISLATURES

After the enactment in Kansas last month
of a sweeping bill limiting the freedom of
labor to organize, strike and picKet, the
American Civil Liberties Linion called upon
its members in other states to oppose sim-
ilar bills pending in their legislatures.

The Union reported a “virtual epidemic
of measures, designed to curtail the legiti-
mate activities 0? trade unions.” The re-
strictions imposed in these bills, the A.C.-
L.U. said, range from the compulsory reg-
istration of unions and the regulation of
their internal affairs, to the extreme of di-
rect prohibition of picKeting and striking.
Severe penalties including jail sentences
ar?d excessive fines are provided in many of
them.

RIGHT OF NISEI TO CITI-
ZENSHIP WILL BE DETER-
MINED BY SUPREME COURT

Former California Attorney General J. S.
Webb is carrying the Regan Japanese citi-
zenship test case to the U. S. Supreme
Court. Under date of March 24 the Clerk
of the Circuit Court of Appeals in San
Francisco, at Mr. Webb”s request, trans-
mitted the record in the case to the Su-
preme Court. In the near future, then,
Webb will ask the court to review the Cir-
cuit Courfs decision holding that under the
Fourteenth Amendment and the Wong Kim
Ark case, persons of Japanese ancestry
born in the United States are citizens.

ANTI-LABOR BILLS RECEIVE SET-
BACK IN STATE LEGISLATURE
Efforts to amend the “Hot Cargo” 1w
and a bill to impose all manner of restric-
tions on labor unions were decisively de-
feated in the Senate Labor Committee last
month. In the interest of war-time unity,
all proposed anti-labor laws are expected
to be defeated.

On March 12, Dr. Hans Zimmerman of Honolulu, who had been detained as **dang-
erous to military security,was released from military custody in San Francisco. The day
before attorneys for Zimmerman had filed a petition for a writ of certiorari in the United

States Supreme Court, seeking to review a_2-1 decision k the Ninth Circuit 6ourt Ap-
peals upholding the refusal of the District Court in Honolulu to issue a writ of habeas

co?pus. The Army’s action prevents a test
before the Supreme Court of the constitu-
tionality of the suspension of the Writ of
habeas corpus in the Hawaiian Islands.

Refused to Sign Release

En route to San Francisco, Zimmerman
claims the military sought by threats and
intimidation to ?et him to sign a release
absolving them from any liability for his
15-month detention. He refused, and upon
reaching San Francisco he was handed over
to the Immigration authorities, but since
he was a duly naturalized citizen, he was
promptI%/ released. At the time, the only-
gml?ey e had in his possession was two

ollars.

Zimmerman’s Statement

In Los Angeles last month, Zimmerman
made the following statement concerning
his detention :

“On December 8,19.41 along with many
others™ | was arrested by the military au-
thorities at Honolulu.-

“B.efore that, as a graduate physician,
specializing in naturopathy, after approxi-
mately ten years of such medical practice,
I had built up a substantial practice, had
erected a clinic in Honolulu, and was earn-
ing approximately $1500 a month. As a
naturopathic physician, however, | had in-
curred the active enmity of Honolulu®
‘medical trust/

Asked Three Questions

“Twelve days after my arrest | was given
a hearing before a board at whicn I was
asked just three questions. They were, first,
whether | had said that Hitler would win
the war. This | denied. The second question
was why | had fired my American nurse.
To this | stated that | had not. To the third
.question, ‘What did you do on your trip to
Germany?v | explained that | had taken
the trip to visit mY sick father who died two
months after my leaving Germany.

WAKAYAMAS DROP SUIT
CHALLENGING DETENTION
BY MILITARY

At the request of Ernest and Toki Waka-
yama, Japanese evacuees interned at the
Manzanar, California relocation center,
a petition for writ of habeas corpus, due
to be argued shortly in the federal district
court at Los Angeles, was withdrawn last
month.

A. L. Winn, counsel for the A.C.L.U,,
representing .the Wakayamas, explained
that the petitioners had expressed a.desire
to be transferred to another relocation cen-
ter in Arkansas where several of their rela-
tives are located.

The suit brought by the A.C.L.U. in be-
half of the Wakayamas challenged the con-
stitutionality of the military orders for
detention of American citizens of Japa-
nese extraction in internment centers. Mr.
Wirin said the Southern California Branch
of the A.C.L.U. is contemplating resuming
the test soon in the case of another Jap-
anese-American.

DISCHARGE PETITION CIRCULATED IN
ANTI-POLL TAX FIGHT

As we go to press, more than seventy-
five congressmen have already signed Dis-
charge Petition No. 3 which would bring
H.R. 7, the anti-poll tax bill to the floor
of the House for a vote. At the present
time the bill is bottled up in committee.
All persons favoring this legislation should
write or wire their congressman urging him
to sign the Discharge Petition and to sup-
port the resolution.

~Permitted to call witnesses in my behalf
the following testified to my being a loyal
American:

ACongressional delegate from the Ha-
waiian Islands, Joe R. Farrington; John E.
Fleming, Vice-President of the Bishop
Trust Company, Honolulu; Alvah Scott,
President of the Mutual Telephone Com-
pany, Honolulu; and Nolle R. Smith, Di-
rector of the Territorial Budget and Legis-
lative Advisor to the Governor.

No Reason Given for Detention

<At no time during my detention or trans-
fer from the islands to the mainland was |
ever given any reason for my detention
other than the three questions that | have
indicated, throughout the fifteen months
period from December 8,1941, to March
15,1943.

4At no time was | allowed to see any one
except my attorneys; at the shearing, | was
unrepresented by any counsel.

~For many years prior to my detention
| had expressed myself openly as apposed
to Hitler and the Hitler regime, particularly
to racial persecution by Nazi Germany.”

Dr. Zimmerman announced that he” will
seek an injunction in the Federal Court at
Honolulu to enjoin General Emmons from
inlter:‘jering with his right to return to the
slands.

A.C.L.U. Intervened

Along with the filing of the petition for
a writ of certiorari in the United States
Supreme Court there was submitted to the
court a brief as a “friend of the court” by
the American Civil'Liberties Union, pre-
pared by Attorney A. L» Wirin and counter-
signed by Arthur Garfield Hays and Os-
mond K. Fraenkel, national counsel for the
AC.L.U.

When the case was before the Circuit
Court of Appeals at San Francisco, a sim-
ilar brief was submitted by the A.C.L.U.

FAIR PLAY COMMITTEE OPPOSES
ANTI-JAPANESE LEGISLATION

The newly-formed Pacific Coast Com-
mittee on American Principles and Fair
Play is conducting an organized fight to
defeat discriminatory legislation aimed at
Ainericans of Japanese ancestry. The com-
mittee, in a letter to every member of the
California Legislature, called upon the
legislature to decide measures proposing
race discrimination, especially those direct-
ed against Americans of Japanese ances-
try, in a spmt of high statesmansnip, avo/i-
ing haste, and with a clear look ai our fu-
ture relations with all Oriental peoples.'

Honorary Chairman of the Committee is
President Robert Gordon Sproul of the
University of California. Other officers and
members include Maurice E. Harrison, Dr.
Mary Lyman, Mrs. Harry S. Scott, Galen M.
Fisher, Alfred J. Lundberg and General
David Prescott Barrows.

Mrs. Ruth W. Kingman is serving as Exe-
cutive Secretary of the Committee. Head-
quarters of the group are at 465 California
Street, San Francisco.

MORE THAN 1000 JAPANESE
VOLUNTEER FOR THE ARMY

More than one thousand citizens of Jap-
anese ancestry held in ten relocation cen-
ters in various parts of the country, recent-
ly volunteered for the Army combat team
to be made up wholly of Japanese. There
are already more than 5000 Japanese in
the Army.
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Supreme Court Urged To
Reverse Flag Salute Case

The Supreme Court was urged last month
to reverse its own decision of 1940 in the
Gobitis case upholding compulsory fla?-
saluting regulations in the public schools.
Hayden Covington, counsel for three chil-
dren of Jehovah”™ Witnesses, made this
plea as he urged the tribunal to sustain a
three-judge district court decision voiding
a West Virginia flag saluting rule as ap-
plied to children with religious scruples.

The contentions of Jehovah”™ Witnesses
were supported in briefs by the Bill of
Rights Committee of the American Bar
Association and by the American Civil
Liberties Union, both of which had filed
briefs_in the original Gobitis case. The
American Legion filed an opposing brief
denying that compulsory flag saluting vio-
lates freedom of worship. .

The A.C.L.U. brief, signed by William G.
Fennell, Osmond K. Fraenkel and Arthur
Garfield Hays of the New York Bar, and
Gen. Howard B. Lee of the West Virginia
Bar, urged two points on the Court: first,
that the previous case was “wrongly de-
cided” and should be reversed, and second,
that Congress since that case was decided
has prescribed the manner in which the
ilag shall be saluted and any local regula-
tions in conflict “must be invalid.”

Four of the justices now sitting have ex-
pressed disapproval of the Gobitis decision.
Justice Rutledge is expected to side with
them.

JEHOVAH# WITNESS DEFEATS
DRAFT PROSECUTION

United States District Court Judge Mar-
tin 1. Welsh of Sacramento last month
granted a writ of habeas corpus in the
draft case of John Alexander Seminoff,
and at the hearing on the writ Seminoff
was ordered discharged from custody. He
had been arrested last fall on a charge of
failing to report for induction.

The government conceded that the local
draft board had erred in not considering
Seminoff™ expressed claims as a conscien-
tious objector. Upon appeal, his file was
not referred to the Department of Justice
for investigation, and he was never accord-
ed a hearing before a ~Hearing Officer,M
as provided by Selective Service Regula-

tIOgesr'ninoff also contended that the Board
had acted arbitrarily in not classifying him
as a minister. The Board. ignored evidence
before it that Seminoff isTa “Pioneer” or
full time worker_for Jehovah” Witnesses,
and also serves in the capacity of “Com-
pany Servant” for that organization.

Attorney Clarence E Rust of Oakland
represented Seminoff.

JEHOVAH’S WITNESS CHILDREN NOT
DELINQUENTS, WASHINGTON
COURT RULES

The Washington Supreme Court last
month joined the several state high courts
which have ruled that children may not be
judged delinquents and taken from their

arents because they have been expelled
rom school for refusing to salute the flag
out of religious conviction.

An order of the lower court making the
children wards was reversed and the school
board instructed to reinstate them, excus-
ing them in the future from the flag-
salute ceremony. The parents are mem-
bers of Jehovah’s Witnesses.

Sup# Court Acts On 1ehovah”s
Witness Literature Cases

The constitutionality of local license-
taxes on the street sale of literature was
argued for the second time before the U. S.
Supreme Court last month. The occasion
was a rehearing of the cases in which the
court last June, in a 5 to 4 decision, af-
firmed convictions of Jehovah”™ Witnesses
for selling tracts without payin% a tax re-
quired by local ordinances in Alabama, Ari-
zona, and Arkansas. The review was grant-
ed on petition of the.Jehovah’s Witnesses,
supported by the American Newspaper
Publishers Association, the Seventh Day
Adventists and the A.C.L.U. The Unions
petition was signed by Osmond K.
Fraenkel.

Three other cases involving restrictive
measures aimed at the distribution of lit-
erature by Jehovah”™ Witnesses were also
heard by the court. They involved an ordi-
nance of Struthers, Ohio, prohibiting the
ringing of door-bells for the purpose of
house-to-house distribution of literature, a
ban on the sale of newspapers by persons
under 18 years of age In Portland, Ore,,
and a prohibition on peddling without a
license In Jeanette, Pa. The Jeanette case,
though similar to the license-tax cases, in-
volves an injunction against an ordinance,
introducing a new-question. The A.C.L.U.
filed a brief as friend of the court in the
Ohio case, prepared by former Judge Doro-
th}ll_ Kenyon of New York.

he court in the same week handed down
two decisions dealing with other aspects of

1,000 COPIES SOLD

One thousand copies of the excellent
A.C.L.U. pamphlet, NJehovah”™ Wit-
nesses and the Warf, have been sold
by the local branch of the Union dur-
ing the past couple of months. A sup-
ply is still available. The price is 10c
per copy. Send your orders to the
A.C.L.U, 216 Pine Street, San Fran-
cisco.

The national office of the Union re-
ports that the demand has been so
great that a fourth printing was ex-
hausted last month. Over twenty
thousand copies have gone out from
the Union’s offices in New York City
since the pamphlet was released.

MORE AVAILABLE

Exclusion Questions
Go To Supreme Court

Continued from Page 1,Col.2)
asks the questions, in effect, a final deci-
sion of the guilt or innocence of the ap-
Bellant, the certificate purports to state

ut one of the many contentions made by
appellant concerning the invalidity of the
orders of General DeWitt, matters upon
which we ask no advice, though they must
be determined by the Supreme Court in
its answers to the questions. :

u(5) 1 dissent from the war-haste with
which the question involving the deporta-
tion of 70,000 of our citizens, without hear-
ing, is hurried out of this court, with its
peculiar qualifications for the considera-
tion of the racial questions involved, on the
F_I_ea of the Attorney General, one of the
itigants, which, as I understand it, is that
it will discommode the Supreme Court to
reassemble to consider the case in the time
in which it would mature for hearing be-
fore the Court upon the petition for certio-
rari. In this connection, | note that the
Supreme Court did reconvene in its vaca-
tion period in a case of lesser importance.
Ex parte Richard Quirin, argued on July
29 and July 30,1942.

AThis dissent will be more fully stated
in an opinion which is now in preparation
and should be before the court by airmail
by Tuesday morning next.”

restrictions on the distribution of literature
by Jehovah’s Witnesses. Unanimously, but
with Justice Rutledge not participating, the
tribunal reversed the convictions of sect
members who violated a Paris, Texas, or-
dinance prohibiting the sale of literature in
public places except by permission of the
mayor. The opinion, written by Justice
Reed, said: “The Mayor issues a permit
only if after thorough investigation he
‘deems it proper and advisable,. Dissemi-
nation of ideas depends upon the approval
of the distributor by the official. This is
administrative censorship in an extreme
form. It abridges the freedom ot religion,
of the press, and of speech guaranteed by
the Fourteenth Amendment.’

Convictions were also reversed of sect
members in Dallas/ Texas, charged with
violating an ordinance against the distri-
bution of commercial handbills. The lower
courts held the defendants came within the
statute because a religious circular they
distributed also advertised a book. Affirm-
mfg the right of a state to_prohibit the use
of the streets for the distribution of “pure-
ly commercial literature,” the Supreme
Court said that &hey may not prohibit the
distribution of handbills in the pursuit of
a clearly religious activity merely because
the handbills invite the purchase of books
for the improved understanding of the re-
ligion, or because the handbills seek in a
lawful fashion to promote the raising of
funds for religious purposes.”

LIFE IMPRISONMENT PENALTY
FOR REFUSAL TO SALUTE FLAG

The charge: refusal to obey the order of
a military officer to salute the flag.

The defendant: Herbert L. Weatherbee,
one of Santa Barbara”™ Jehovah”™ Witness-
es, asserting his inability to salute the flag
because of his sincere religious beliefs.

The sentence: life imprisonment. A
bleak page inl!the history of military law
in the United States was written on the 10th
day of March, 1943, when a military court-
martial imposed the life imprisonment sen-
tence on. Herbert L. Weatherbee.

Ordered inducted into the United States
Army despite his claim of religious objec-
tion to war, Weatherbee reported for in-
duction at Santa Barbara only after full
explanation that he was unable to wear a
military uniform or otherwise participate
mn war; he refused to take the oath -
duction, and no oath was administered to
him; he refused to wear the uniform until
Ernie Strobel, another of Jehovah”™ Wit-
nesses, was severely beaten for such refusal
at Ft. MacArthur. Then Weatherbee put
on the uniform. He has refused to receive
any army pay.

Under military law the court-martial pro-
ceedings are subject to review by higher
military authorities; the reviewing author-
ity may reduce the sentence or take such
other action as justice demands. -

Friends of freedom whose sense of justice
is outraged by so shockingly excessive a
sentence, will write directly both to the
President of the United States, and to the
Judge Advocate General, United States
Army, Washington, D. C., saying so.

—Open Forum.

COMPULSORY MILITARY TRAINING
BILL TABLED IN STATE SENATE

At the request of Senator Swan, author
of the measure, S.B. 872, establishing
~compulsory courses in military training in
all junior colleges and state colleges in
the state,was tabled in the Senate Edu-
cation Committee on March 25. Senator
Swan explained he took the action be-
cause 4here would be no students to take
the course. All those eligible . . . are be-
ing called into the armed forces.”
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KOREMATSU CASE CERTIFIED

Three Test Suits Will Be Argued
Before High Court on May 10

The Ninth Circuit Court of Appeals in San Francisco on April 8 certified one ques-
tion to the United States Supreme Court in the case af Fred T. Korematsu, testing the
government” right to exclude citizens of Japanese extraction from the Pacific Coast.
The case was certified on a technical procedural question, namely, whether the unre®
quested five-year probation sentence imposed on Korematsu is a final judgment from

which an appeal may be taken.

Following the certification, a motion was
filed in the United States Supreme Court to
bring up the entire record m the case for
a determination of all issues raised by the
case, but this motion was denied by the
court without comment.

The Question

The question that has been certified
reads as follows: “After a finding of guil]t
in such a criminal proceeding' as the instant
case, in which neither imprisonment in a
jail or penitentiary nor a fine is imposed,
is an order by the district court, that the
convicted man 4e placed on probation for
the period of five (5) years/ a final de-
cision reviewable on appeal by thisicircuit
court of appeals?” The A.C.L.U. has con-
tended that a defendant should be allowed
the privilege of an appeal, even though he
is granted probation and not fined or im-

risoned, in order to enable him to clear
iis record of the blot of a criminal convic-
tion.

The court certified the question because
it claimed that the Second and Fifth Circuit
Courts have reached conflicting results. In
order to prevent further confusion, the
court wants to know the proper answer to
its question. The Korematsu case, conse-
%uently remains before tie Ninth Circuit

ourt. When the court receives its an-
swer to the certified guestion it will pro-
ceed to make a final decision in the case.

Argument May 10

The case has been set for argument be-
fore the Supreme Court on Monday, May
10. The argument in the Korematsu case
follows immediately after the arguments
in the Hirabayashi and Yasui cases. While
in the latter cases the Ninth Circuit Court
certified questions as to the constitutional-
ity of the exclusion and curfew orders, as
well as the Congressional statute under
which violations of the order wer6 punish-
ed, the Supreme Court has, in effect, taken
any further consideration of the cases out
of the hands of the Circuit Court. Instead
of undertaking to answer the certified ques-
tion”, the Supreme Court ~ordered that the
entire record in each of these cases be sent
up to this Court for its consideration of the
whok matter in controversy.”

Collins Prepares Briefs

Attorney Wayne M. Collins of San Fran-
cisco is preparing amicus curiae briefs to

be filed on behalf of the A.C.L.U. in the
Hirabayashi and Korematsu cases. He is
also preparing the brief in the Korematsu
case.

SCHOOL TRUSTEES DEFY REIN-
STATEMENT ORDER IN FLAG
CASES COURT ACTION PENDS

Robert Drey and June Whitney have been
expelled from the Burns Valley School,
Lake County, by the Board of Trustees fol-
lowing their refusal to salute the flag. The
action was taken in defiance of the fol-
lowing decision of the Lake County Board

of ~Education; handed down on Aprill0:.

“It was moved, seconded and passed that
Robert Drey and June Whitney both be
reinstated in the Burns Valley School and
that they be required to stand at attention
V\ahile the flag ceremony is being perform-
ed.”

The California School Code provides that
cases of expulsion or suspension may be
appeal.ed jo the county board, and its de-
cision is final. Attorney Clarence E. RMist
of Oakland is about to file an application
for a writ of mandate in the Superior Court
to compel the Trustees to abide by the
County Board’s decision.

Robert Drey and June Whitney are both
Jehovah” Witnesses. Robert was originally
expelled on October 19. On three separate
occasions the- County Board has now or-
dered his reinstatement, but the Trustees
have on each occasion refused to abide by
the Board'’s decision.

June Whitney was not expelled until
February 12. er father is not onIK d
World War veteran but served over half
of his life in the armed forces of the United
States. He holds an honorable discharge
from the Navy.

VALIDITY OF INDIVIDUAL EXCLUSION
ORDER ARGUED IN FEDERAL COURT

United States District Judge Ben Harri-
son on April 26 heard arguments in Los An-
geles on a petition for a temporary injunc-
tion restraining Gen,l J. L. DeWitt from
enforcing his orders directing Homer C.
Wilcox’s removal from the Pacific Coast as
a “potentially dangerous” citizen. The in-
junction proceeding is part of Wilcox” suit
for damages against Gen”™ DeWitt, and cer-
tain Army officers and F.B.l. agents.

GenlDeWitt Shows
His Race Prejudice

A year ago all persons of Japanese an-
cestry, includin? United States citizens,
were excluded from the Pacific Coast by
General J. L. DeWitt, on the ground ofmili-
tary necessity. Now, however, it appears
that the wholesale abridgment of constitu-
tional rights was not dictated by military
necessity but by blind race prejudice.

Testifying before a House naval affairs
subcommittee in San Francisco last month,
General DeWitt opposed return of any of
the Japanese to the Pacific Coast. fA Jap”™
aJap,>said he, <bnd it makes no difference
whether he is an American citizen or not
- ., You can” change him by giving him a
piece of paper/’

On Aprill9, however, General DeWitt
suspended his exclusion orders “as to per-
sons of Japanese ancestry who are mem-
bers of the Army of the United States on
active duty or who have been inducted and
ar in_uniform while on furk>ugh or leave.”
By this order, the thousands of Japanese
who are members of the Army will be per-
niitted to visit their relatives and friends
in the Tule Lake and Manzanar relocation
centers in California

SENATOR PROPOSES RELOCATION
CENTERS BE DISBANDED

After completing a tour of several west-
ern relocation centers housing the west
coast Japanese population, Sen. A. B.
Chandler last month said he would propose
to a subcommittee of the Senate Military-
Affairs Committee that all loyal Japanese
should be freed as qwckly as possible and
that the a}rmg should draft all men of mili-
tary age in the centers. Japanese who are
avowedly disloyal to this country, he said,
should be sent to concentration camps.

The Senator was et on the fact-finding
tour several months ago when the Senate
received a bill, sponsored by Sen. Mon C.
Wallgren, providing that the army replace
the War Relocation Authority in supervis-
ing the relocation camps. The bill was op-
posed by the A.C.L.U.

Senator Wallgren has proposed a “spon-
sorship plan” under which loyal evacuees
would be placed under the “direction of
trustworthy citizens in communities vwvhere
they should have freedom to work/*

NEW TRIAL ORDERED IN JAPANESE
PROPERTY CASES

The Second District Court of Appeals of
California, acting on the appeal of O.
Oshiro from a decision of the Los Angeles
Superior Court that property obligations of
Japanese were not dissolved by the west
coast evacuation, last month ordered a re-
trial on the ground the record m the lower
court was not complete.
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Union Files Brief In
Supreme Court Test of
Mississippi Gag Law

A brief challenging the constitutionality
of a Mississippi law aimed at the teachings
of Jehovah’s Witnesses was filed last
month in the United States Supreme Court
by the American Civil Liberties Union The
case before the court is an appeal of three
sect members, in Separate actions, from
convictions under the statute which makes
it unlawful in wartime ~ta encourage by
speech or print disloyalty to the govern-
men or to create an attitude of stubborn re-
fusal to salute the flag.MThe penalty is im-

prisonment for the duration of the war up ?|,.¢¢ 90

to ten years. ) )

The “evidence on which the Witnesses
were convicted consisted of statements to
civilians in alleged depreciation of the war
effort, and pamphlets explaining the re-
ligious basis for their refusal to support the
war or salute the flag. .

The Union’s brief;” signed by Charles C.
Evans of the Mississippi Bar and Zarah
Williamson of the New York Bar, contends
that the statute is 7so vague and indefinite
as to render it an unconstitutional dragnet
violative of the due process clause of the
~th Amendment.”

The brief charges also that the ~evidence
in support of these convictions is so far
from showing any <lear and present dan-
gerJto the security of the state that the con-
victions here obtained are violative of the
freedom of speech guaranteed by the 1st
Amendment.” m .

The defendants are Ralph E. Taylor,
Clem Cummings, and Betty Benoit.

N. C. G. O. PROTESTS LIFE
SENTENCE FOR NON-
SALUTER

=The National Committee on Conscientious
Objectors, A.C.L.U., affiliate, has protested
to Gen. Myron C. Cramer the unprece-
dented life sentence imposed recently by a
Fort MacArthur, Cal.,  court-martial on
Herbert Weatherbee, a Jehovah’s Witness
for refusal to salute the flag.

Ernest Angs8ll,. chairman of the com-
mittee requested in the letter t?
er that the sentence be set aside and that
Weatherbee be released from the army and
turned over to the civil authoriﬁies.’} W®
make this request,” Mr. An ell said m
view of the fact that he is, like the other
members of his religious sect, opposed to
participation in war and should have been
classified as a conscientious objector. Pre-
sumably he would have refused to accept
that status, demanding exemption as a min-
ister like most of his brethren. In that event
he would be prosecuted and imprisoned.”

uThat procedure, which has been fol-
lowed with the great majority of the Jeho-
vah” Witnesses refusing to serve m the
army or to go to a conscientious objectors
camp, is vastly preferable to his treatment
as a disobedient and disloyal soldier.lhe
whole intent of that section of the Selective
Service Act dealing with religious con-
scienc is to keep such men out of the arm
and to leave their treatment solely to civil-
ian officials/1

POLICEMAN FINED $100 FOR ASSAULT
ON JEHOVAH’S WITNESS

Charles Ellis, Redondo Beach, California,
police sergeant, was convicted on a charge
of simple assault last month and fined
$100. He had been indicted on two charges,
assault with a deadly weapon and assault
with intent to do %reat bodily harm.

The indictment followed an atttack lf___po_n
August Schmidt, a Jehovah’s Witness. Ellis
resented Schmidts distribution of religious
literature, arrested him at his home, where
he menaced Schmidt and his wife with a
gun, beat Schmidt over the head, with ljis
blackjack and continued the beating at the
police headquarters. When he was through
beating Schmidt he threw down his badge
and Iqun before the desk sergeant and said
“Tell the .Chief he can get another man.’

Ellis was defended by high-priced Jerry
Giesler,

Y

Tenney Commiftee Smears A.C.L.U.
As “Red- Director Denies Charges

The 445-ipage printed report of the Joint
Fact-Finding Committee on un-American
Activities in California (The Little Dies
Committee), headed by Senator Jack B.
Tenney of Los Angeles, mentions the
A.C.L.U. exactly seven times at pages 92,
96 and 98. The principal reference is the
following:

<rhe American Civil Liberties UrNion may
be definitely classed as a Communist front
or .“transmission belt” .organization. At
er cent of its efforts are expended
on behalf of Communists who come into
conflict with the law. While it professes
to stand for free speech, a free press and
free assembly, it is quit™ obvious that its
main function is™o Protect Communists in
their activities of force and violence in
their program to overthrow the govern-
ment.”

No Opportunity To Be Heard

Absolutely no evidence is presented by
the Committee in support of its conclusions.
Indeed, at no time did the Committee seek
the testimony of any A.C.L.U. official, nor
was the Union aware that it was under in-
vestigation. Before condemning the A.C.
L.U. as a “Communist front or transmis-
sion belt/ Mit would seem only just and
fair that the Union would be given an op-
portujiity to be heard in its own defense.

Certainly, the most casual kind of in-
vestigation would have disclosed the error
of the Committee”™ conclusions. If Senator
Tenney had merely turned to the Reports
of the Dies Committee he would have found
at page 6309 of Volume 10, the following
statement by Chairman Dies: 43his com-
mittee found last year, in its reports, there
was not any evidence that the American
Civil Liberties Union was a Communist or-
ganization. That J>eing true, | do not see
why we would be justified in going into it
I mean, after all, they have been dismissed
by unanimous report of the committee as
not a Communist organization.”

Resolution of Feb. 5, 1940-

Apparently, too, the Committee was un-
informed about the Resolution of February
5,1940, adopted by the national board of
the A.C.L.U. It reads, in part, as follows:

<T'he Board of Directors and the National
Committee of the American Civil Liberties
Union therefore hold it inappropriate for
any person to serve on the governing com-
mittees of the Union or on its staff, who is
a member of any political organization
\yhich supports totalitarian dictatorship in
any country, or who by his public declara-
tions in&ica{es his support of such a prin-
ciple.

AWithin this category we include organi-
zations in the United States supporting the
totalitarian governments of the Soviet
Union and of the Fascist and Nazi coun-
tries (such as the Communist Party, the
German-American Bund_and others) ™ as
well as native organizations with ?dvious
anti-democratie objectives or practices.”

It was in consequence of the foregoing
resolution that Elizabeth Gurley Flynn was
dropped from membership on the national
Jboard.

Communists Involved 111 Few Cases

Not only is the A.C.L.U. not a ~Commun-
ist front™ but it certainly does not spend
“atleast90percentofitseff?rts™ onle-
half of Communists who come into conflict
with the law. That is clearly shown by the
last annual report of the local branch qof
the Union, dated June 1,1942, where it is
stated that, ~Since the change in the Party-
line in supf)ort of all-out prosecution of the
war, very little has been heard in this area
concerning any violation of the civil rights
of Communists.” And, at another point, the
report declares, *4ehovah” Witnesses, be-
cause of the persistent advocacy of their
doctrines, their refusal to salute the flag,
and their pacifism, have supplanted labor
and the Communists as the main source of

civil liberties violations in Northern Cali-
fornia.”

The report that is due June 1 of this year
will show the same dearth of cases where
civil liberties of Communists are affected.
We have not tried to arrive at an exact
figure, but our guess is that during the
past couple of years the Northern Califor-
nit branch of the Union has not spent ONE
PER CENT of its efforts on behalf of Com-
munists whose civil liberties have been
violated.

Defend Civil Liberties of All

The A.C.L.U. does not refuse to defend
the civil liberties of Communists or any
other group. Indeed, we defend the civil
liberties of all without distinction, and we
handle such cases as come along.

Extensive information concerning ac-
tivities of the Northern and Southern Cali-
fornia branches of the A.C.L.U. is not only
chronicled in their annual reports but also
in the two regularly printed papers of the
branches. This information was available
to the Tenney Committee even without ap-
proaching the A.C.L.U. But the Union has
no secrets, and it is ready at all times to tell
the world, and the Tenney Committee, what
it is aomg.

These matters have already been called
to the attention of Senator Tenney b% the
local director of the A.C.L.U., although the
issue has not yet been considered by the
Executive Committee. If the Tenney Com-
mittee is interested in doing more than
smear persons and groups, it will hasten to
investigate its unsupgqrted charges against
the A.C.L.U. and publicly confess its error.

"W ithesses" Back On Jobs
After F.E.P-C.

Action of the Fair Employment Practice
Committee on its first case involving re-
ligious discrimination resulted last month
in the reinstatement of several Jehovans
Witnesses to their jobs with the Pittsburgh
Plate Glass Co. in Clarksburg, W. Va.

S”™ven of the sect members were fired
shortly after Pearl Harbor on the insistence
of other employees who were incensed at
the refusal of the Withesses to particiPate
in a flag-saluting ceremony at the plant.
The company explained it took this action
to avert disruption of war work.

The P'.E.P.C. investigated last December
at the request of the American Civil Lib-
erties Union and finding that the men had
been discriminated against because of their
religious beliefs, directed the company to
reemploy them. When the management re-
fused to comply, contending that a disrup-
tive situation would again be precipitated,
the F.E.P.C. held further hearings with the
result that all the Witnesses who wished
to return were permitted to do so last week.

The finding of the Committee was that
“the refusal of the complainants to salute
the flag or stand during the playing of the
national anthem was because of their re-
ligious convictions> and that 4he company
dismissed and discriminated against com-
plainants because of their creed in violation
of the Executive t)rder 8802.

In New Jersey, preliminary court action
was started in the Supreme Court to effect
the appointment in a civil service position
of Daniel Morgan, a Jehovah”™ Witness of
Englewood. The court will decide after
argument on May 4th whether it should
take jurisdiction.

The State Civil Service' Commission de-
nied Morgan a job as bridge-tender in Jan-
uary even though he received first ranking
in an examination. The reason given at
first was the Witness* unwillingness to sa-
lute the flag, but this was later changed to
a criticism of his personal qualifications.
Morgan charges his religious freedom is
being violated. The A.C.L.U. is cooperating
with James A. Major, New Jersey attor-
ney, in bringing the suit.
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ENDO CASE SENT TO HIGH COURT

Wayne Collins Will Argue Korematsu

Case Before Supreme Court On May 1

The Ninth Circuit Court of Appeals in San Francisco on April 22 requested the ad-
vice of the Supreme Court of the United States with reference to the habeas corpus pro-
ceeding filed by Mitsuye Endo, a citizen of Japanese ancestry, detained by the War Re-

location Authority in a concentration camp for almost two years.

Five of the Court’s

seven Iiudges (Presiding Judge Curtis Wilbur is absent, and Sen. Homer Bone has not

yet taken his place on the bench) signed
ihe t“certificate” addressed to the high
court.

Hearing In Korematsu Case, May 1
In the meantime, the case oi Fred T.
Korematsu, testing the power of the Mili-
tary to exclude and imprison citizens of
Japanese ancestry from the Pacific Coast,
has been scheduled for argument before the
Supreme Court on May 1 . A.C.L.U. counsel
Wayne M. Collins left San Francisco for
Washington on Aprill9 to argue the case.
It is quite possible, however, that argument
in the Korematsu case may be postponed
to allow it and the Endo case to be heard
together.
he Endo case is bein? handled by attor-
ney James C. Purcell of Ferriter and Pur-
cell in San Francisco. The Northern Cali-
fornia branch of the A.C.L.U. has hereto-
fore appeared m the case as 4friend of the
court.” However, since Mr. Collins is al-
ready in Washington and is familiar with
the Endo case, he has been authorized by
Mr. Purcell to appear as counsel in that
case, especially if it is set for argument on
May 10, which has been mentioned as a
likely date. If, however, the Endo case is
not heard until the next term of court, be-
ginning in October, Mr. Collins ma?; request
postponement of the hearing in the Kore-
matsu case until that time.

High Courtis Choices In Endo Case

Of course,.all of this assumes that the
Supreme Court will undertake to instruct
the Circuit Court of Appeals as requested
or bring the entire case before it. Three
courses are open to the Supreme Court.
1. It may answer the questions certified.
2. It may decline to answer the questions,
in which case the Circuit Court would de-
cide the case without the advice of the
Supreme Court. 3. It may decline to ans-
wer the questions and order the entire case
to be brought before it for final determina-
tion. Our guess is that the Court will choose
the third course.

The four questions that have been certi-
fied to the Supreme Court are substantially
as follows:1 . May an American citizen be
held in a concentration camp, without the
right to'a hearing which has all the ele-
ments of due process (right to counsel, op-
portunity to call witnesses in her behalf,
etc.) merely because such citizen is of Ja-
Banese ancestry? 2. May a loyal citizen

e so confined until she satisfies the War
Relocation Authority that she can support

herself and receive acceptance in the com-
munity where she desires to live? 3. May
such issues of self-support and community
acceptance be decided by the W.R.A. with-
out a hearing at which the citizen enjoys
all the elements oi due process,? 4. May
the W.R.A. in addition require that she
report after she has left t)ie camp?

Purcell Had Sought Certification
These questions were certified to the
Supreme Court after attorney James Pur-
cell filed a motion in the Circuit Court re-
questing the certification of nine questions
to the Supreme Court. That motion was set
for argument before the Court on May 17,
but by that time the Court had already de-
cided to certify certain questions to the
Supreme Court, so the motion was removed
from the calendar. Incidentally, the Endo
case was scheduled to be heard by the

Circuit Court on its merit on May 16.
Of course, other important questions than

(Continued on Page 2, Col.1)

DR. MAX RADIN TALKS TO 300 AT
BERKELEY MEMBERSHIP MEETING

About 300 persons attended the Berkele
meeting of the Northern California branc
of the A.C.L.U. on Aprill4 at which Dr.
Max Radin spoke on “Civil Liberties in
War-*Time”. In the absence of Bishop Par-
sons, who found himself unable to attend,
Joseph S. Thompson, Secretary-Treasurer
of the local branch, presided in brilliant
style. Attorneys Clarence E. Rust and
Philip Adams served as a special panel to
]Ic<|sk guestions and to answer those from the

oor.

Ernest Besig, local director of the Union,
gave a brief report on the Union’s activities
during the past year and its present status.
The Rev. Oscar Green, Committee member,
made an appeal for new memberships that
resulted in 13 persons joining the Union.
While no appeal was made for funds,
several members gave special contributions,
and one person sent in a check for $250.

Accompanying one contribution was the
following note: “l attended the A.C.L.U.
meetlnP In Berkeley last night and believe
that seldom have so many been indebted to
so few for so much good sense and good
humor.”

The next membership meeting will be
held in San Francisco sometime next Octo-
Ber toh mark the tenth anniversary of the

ranch.

No Action Yet By General
Kenny in Turner Case

Last month the A.CX.U.-NEWS carriesd
the story of the Homer Turner case In
which three Richmond/Califorma, .Negroes
on February 14, were set upon by three
white men from Oklahoma, armed \“Wh
Bieces of iron, and one of them/ Turner,

eaten to death. Murder charges'ie.nr
first filed against the three Provence broth-
ers, but dropped after the surviving- Ne-
groes and three whites were all charged
with riot m an indictment returned by
Contra Costa County Grand Jury. Early
last month, after a week” trial,a jury re-
turned wNot Guilty” verdicts in the cases of
all five men.”

Attorney General Robert W. Ke'nnijt,-af-
ter being urged to intervene in the case un-
der the Constitutional provision allowing
him to do so wnere <any law of the State
is not being adequately enforced in any
county,Munder date of March 29 advised
the A.C.L.U. that ™ have instructed M"
Hession and Mr. Ohnimus of my office to
sit in throughout the entire (riot) trial,
which begins | understand on March 3CGdi®
and at the conclusion of the trial I will
communicate with you further as to what
the future plans of this office will.be. rela—
tive to the case.” S

Over the telephone, General Kenny ex-
pressed the opinion to this writer that the
record disclosed a case of manslaughter if
not of murder.

One week after the jury returned its yer-
dict in the riot trial the Union wrote tQ
General Kenny that Superior Court jurj®
in Martinez, on April 6, returned a "ot
Guilty, verdict against all five defendants
charged with riot in the Homer Turner
case. We would appreciate knowing at this
time what the plans of your oftice are wit®
respect to this case.” No answer was re-
ceived to the letter. On April 20, two weeks
after the verdict in the riot trial a further
inquiry was addressed to General Kenny,
likewise without response.

General Kenny has a State-wide reputa-
tion as a believer in civil liberties and par™
ticularly in fair play for racial and political
minorities. It would be helpful if interested
groups and individuals would write to Gen-
eral Kenn%/ to find out what he plans to
do about the Homer Turner case.

D. C. COURT HEARS POST OFFICE
BAN ON SEX PAMPHLET

The contest of the Post Office ban of Dr.
Paul Popenoe’s pamphlet, “Preparing:
Marriage,Mwas argued last month betoKe
the federal court in the District of Cpliimr
bia by Civil Liberties Union counserCharl.es
Horsky. The pamphlet, endorsed by Me
American Social Hygiene Assn/and othei?
agencies, has been excluded from the mails
for almost two years as “obscene.”
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those certified by the Circuit Court are
raised in the Endo case and would have to
be determined in _any decision on the case.
That fact may impel the Supreme Court
to bring the entire case before it for final
decision.

Circuit Court’s Statement

Following is the Circuit Court’s statment
requesting the Supreme Courfs advice on
the four questions of law:

Mitsuye Endo, an American woman citi-
zen of Japanese descent, of twenty-two
years of ag*e, has appealed from an order
of the district court denying her petition
for writ of habeas corpus and for a hearing
upon her claimed right to release from
further restraint by the War Relocation Au-
thority. Because of the importance of the
case, the requirement for its summary dis-
position which may lead to a certification
of the entire case, and the brevity of the
record of the proceedings in the court be-
low, that record is hereunto annexed and
hereby made a part hereof.

This court recognizes that the facts upon
which this certificate submits questions of
law are those existing during the perj%denc
of the cause in this appellate court, thou
differing from those at the time of the de-
cision below, and that we are required to
ascertain those facts and dispose of appel-
lants claim of freedom from the custody
of the War Relocation Authority in the
samet summary manner as in the district
court. "

The case is before us over twenty months

after the regulations and administrative
orders establishing the War Relocation Cen-
ters and the confining therein of American
citizens of Japanese descent evaluated
from the Military Areas of the Pacific
Coast. The regulations of January 1,1944,
154) controlling the continuance of
such confinement of such American citizens
are not of. a temporary character.
Authority” Leave Regulations

These regulations may be summarized as
providing tor such citizens no release from
the control of the War Relocation Author-
ity. They provide only for a revocable "Nin-
definite leave” from the confinement in the
Relocation Center, conditioned upon the
agreement of .the citizen to make report to
the Director of any change of residence or
employment. Such revocable leave is ob-
tainable and is revocable by an administra-
tive procedure in which none of the ele-
ments of due process is present.

Such conditional and revocable leave may
be had only after the citizen has procured
the approval of her application for a “leave
clearance” by the Director, who instructs
the Project Director, who is restraining the
citizen at the Center, of the approval or dis-
approval of the citizen™ application for
such clearance. In the administrative pro-
ceeding for the procuring of the approval
for leave clearance from the distant Di-
rector, the Director holds no hearing. The
citizen remains imprisoned at the center
while the Director considers the secret re-
ports of the Federal Bureau of Investiga-
tion and determines the granting or denial
of the citizen’s petition for leave clearance
on such and other reports of which the citi-
zen has no knowledge, much less the right
to cross-examine persons stating facts likely
to lead to the denial of the clearance.

The granted leave clearance states that
its granting does not give the right to leave
the Center. The restrained citizen must
then apﬁly for one of three types of leave,
of which the most favorable Is the revoc-
able <'indefinite leaveMfrom the confine-
ment of the Center. This will be granted
only after the Director has determined that
the citizen has the means of his self-sup-
port or employment for such support and
that the community in which he intends to
reside will accept 1iim. Here, as with the
application fgr “leave clearance , the citi-
zen has provided for him no hearing nor
any of the essential elements of due pro-
cess.

Miss Endo Found To Be Loyal

The parties are agreed that on February
19.1943, appellant applied to the War Re-
location Authority for a leave clearance
and that over six months later, on August
23.1943, her apPIication was granted. The
Authority’s brief here admit that the leave
clearance so granted was a ~determination
that her release would not impede the war
effort or be contrary to public peace and
safety, which means in effect that she is
found to be not disloyal.” It is also agreed
that aﬁpellant has not availed herself of
?_ny other of the provisions of the regula-

ions.

On behalf of the War Relocation Author-
ity is the contention that the rights confer-
red by Part 5 Chap.l,Title 32 Code of
Federal Regulations, as amended Januar
*1,1944, upon such citizens confined in suc
centers, constitute a sufficient provision for
the freedom of such citizens and that such
citizens have no right to seek freedom
through habeas corpus proceedings until
they have complied with the requirements
of the regulations.

Miss Endo’s Contentions

On behalf of appellant are the conten-
tions that she is entitled to an unconditional
release from such confinement in the pres-
ent habeas corpus proceeding (a) because
in the absence of any of the rights of due
process in such regulations they afford her
no such remedy as due an American citizen
and that she may ignore their requirements,
and that any proceeding commenced there-
under has no relation to the right of release
on habeas corpus; (b) because, if the find-
ing of loyalty to the United States in pro-
ceedings under such regulations be rele-
vant, she may ignore all the further re-
guirements regarding means of self-support
or supporting employment and community
acceptance, since they cannot be imposed
upon a loyal American citizen whether or
not of Japanese ancestry; (c) because, as-
suming such latter requirements may be im-
posed upon such a loyal American citizen,
no hearing or any of the lights of due pro-
cess are accorded her for the establishment
of such requirements, and (d) because in
rio event can she be kept in such confine-
ment until she accept such a revocable in-
definite leave from such confinement with
the agreement to report to the Authorite/.

Because of the summary nature of o
lanfs claim for relief from her alleged
wrongful restraint and of the great public
heed for the decision of the question of the
right to restrain many thousands of such
citizens in Relocation Centers, now almost
two years since their evacuation from the
Pacific Coast areas, this court certifies to
the Supreme Court of the United States
the following questions of law concerning
which instruction is desired for the proper
decision of the cause pending before us: '

Questions Certified

/3) If under the regulations an amended
January 1,1944, the War Relocation Au-
thority has determined the loyalty to the
United States of a citizen in a War Reloca-
tion Center and such a determination be
relevant, may such Authority continue such
confinement until the Authority determine
whnether or not there is no reasonable cause
to believe that she will not have employ-
ment or other means of support or that she
cannot otherwise successfully maintain resi-
dence at the proposed destination, without
any hearing In which such issues may be
tendered by the citizen or at which the
citizen may be present in person, or by
counsel, to offer evidence thereon or at
which must be presented the evidence ad-
verse to her contention or at which she is
confronted with the witnesses adverse*to
her contentions?

(4) If such requirements of self-support
and community acceptance may be imposed
upon a loyal American citizen, may such a
citizen be confined in such a Center until
she satisfy the Authority, when despite
such satisfaction she must further agree she
will report to the Authority as required by
such regulations?

HAWAII MARTIAL LAW RULED
ILLEGAL BUT VICTIM IN CUSTODY

..Ruling that .Hawaii’'s martial law is
illegal, courageous federal judge Delbert
E. Metzger last month, after a full hear-
ing, ordered the release of Lloyd Duncan,
civilian, who was tried by an Army court,
and sentenced to six months in jail. Judge
Metzger ruled that martial law was not
justified since Hawaii is-not in “imminent
danger of invasion by hostile forces or ...
in.rebellion.”

Since the ruling was handed down re-
ports have appeared that the issue may be
compromised by declaring Hawaii a “mili-
tary area” and revoking martial law. In
the meantime, however, 1t is said that Dun-
can will remain in the military's custody
while an appeal is filed. 43 his will doubt-
less mean,M Roger Baldwin recently de-
clared, 4that his sentence will be completed
befo.re the .higher .courts can decide, and
the issue will thus become moot. To avoid
that the Union’s counsel are contemplating
seeking a writ in the Supreme Court of the
United States to review the issue. Tt seems
to us indefensible for the military authori-
ties to claim jurisdiction over civilians
when the civil courts are open and func-
tioningl”

The Union’s attention has, also been
called to another case in which Federal
Judge J. Frank McLaughlin of Hawalii
recently granted a writ of habeas corpus
to a former broker tried in a military court
and convicted on a charge of embezzle-
ment in August, 1942. In ordering the
man” release Judge McLaughlin declared

(1) Hasthe War Relocation Authoritythe martial law to be “absolutely and

the power to hold in its custody in a War
Relocation Center an American citizen, now
more tlian twenty months after such citizen
>ns been evacuated from her residence in
California, without any right in such citi-
zen to seek release from such custodg ina
hearing by the Authority with the substan-
tial elements of due process for the deter-
mination of facts warranting her further
detention, because such citizen is of Japa-
nese ancestry?

(2) If under the regulations as amended
January 1,1944, the War Relocation Au-
thority has determined that an <United
States citizen of Japanese descent is loyal
to the United States, and such determina-
tion be relevant, may the Authority con-
tinue to confine such citizen in a Relocation
Center until such citizen establishes to the

satisfaction of the Director that there is no.

reasonable cause to believe that she will
not have employment or other means of
support or that she cannot otherwise suc-
cessfully maintain residence at the pro-
posed destination of the citizen when she
Is released from such confinement?

wholly invalid.M

“FREE THE 18” SUBJECT FOR
MEETING IN SAN FRANCISCO MAY 3
The Civil Rights Defense Committee has

scheduled a public meeting at Red Mens

Hall in San Francisco, Wednesday evening,

May 3 at eight o’clock, in support of the

18 Trotskjrites convicted under the peace-

time sedition law enacted in 1940. The

Committee was established to aid in the

defense of the 18, who went to jail last

New Yea”s eve, and is now engaged in a

ca\r/nvpalgn to “Free The 18”.

arren K. Billings, Ernest Besig, Clar-
ence Rust, Joseph James of the N.AA.C.P.
and George Novack, national sercetary of
the Committee, are scheduled to speak.

George Olshausen will serve as chairman.
The A.C.L.U. participated in this case

during its progress through the courts and

is now urging clemency for the 18. “This
is a case”, said Roger Baldwin recently,

“which should never have been brought

to court under a law which should never

have been passed.”

Negroes May Not Be
Barred from Primaries

The United States Supreme Court last
month upset a nine-year-old ruling when it
handed down an 8 to 1 decision holding
that Negroes cannot be excluded hereafter
from voting in the Democratic “white.”
primaries in Texas. The test case, brought
to resolve conflicting decisions of the court
in Texas and Louisiana, was organized by
the National Association for the Advance-
ment of Colored People and backed by the
American Civil Liberties Union which filed
a brief signed by George Clifton Edwards,
of Dallas, Texas, and Whitney North Sey-
mour of New York.

Noting the conflict with previous deci-
sions, the court held that ~when convinced
of error, this court has never felt constrain-
ed to follow precedent.MJustice Owen Rob-
erts filed a dissent critical of the courfs
changes of view, which he classed with
railroad tickets “good for this day and
train only.

The defendants in the suit contended
“that the. Democratic party. of Texas is. a
voluntary organization with members
banded together for the purpose of select-
ing individuals of the group representing
the common political beliefs as candidates
in the general election. As such a volun-
tary organization, it was claimed, the Dem-
ocratic party is free to select its own mem-
bersmp and limit to whites participation in
the party primary. . .. Primaries, It is said,
are political party affairs, handled by
party not governmental officers.”

In the majority opinion, written by Jus-
tice Stanley F. Reed, the court ruled that
4when primaries become part of the ma-
chinery of choosin? officials, the same
tests should be applied to the primary as
are applied to the general election.” Other-
wise the opinion declared “constitutional
rights would be of little valueMif the state
is fpermitted to cast its electoral process in
a form which allows a private organization
to practice racial discrimination. <t may-
now be taken as a postulate,Msaid the
court, 4hat the right to vote in such a
primary for the nomination of candidates
without discrimination by the state, like the
rignt to vote in a general election, is a
right secured by the Constitution.... Under
our Constitution, the great lE)rlvnege of
choosing his rulers may not be denied a
man. by the state because.of his color.”.

Roger N. Baldwin, A.C.L.U. director,
warned that, while the decision removes
one obstacle to the Negro and Mexican-
American vote in the south, the formidable
barriers of the poll tax and discriminatory
educational tests remain for these minori-
ties. Reaction from angry southern political
leaders threatened that “methods would be
found” t(r circumvent the nigh court’s rul-

ing.

Ban On "Strange Fruit" Brings
ourt Test In Cambridge

The banning in Boston and Cambridge of
Lillian Smith’s race relations novel
“Strange Fruit” moved toward a climax
last month when Bernard DeVoto, noted
author and educator, bought a copy of the
work at a Cambridge book store in the
presence of four policemen. The Massa-
chusetts Civil Liberties Union pledged sup-
port in the defense of the bookseller and
the purchaser. DeVoto and the bookseller,
Abraham Isenstadt, who had notified the
police of the sale, were served with sum-
monses for appearance in court.

The Union announced it was prepared to
carry the case to the State Supreme Court
in the fight against “Puritanical stand-
ards.” No test has yet been made in Bos-
ton, where the ban originated, because the
action was not official, being by the book-
sellers, association.

To correct earlier reports to the con-
trary, a representative of the publishers,
Reynal & Hitchcock, announced that a re-
vised edition of the book with the ~Objec-
tionable passages”™ deleted is not in pros-
pect. The publisher “has no intention
whatsoever of tampering with a fine and
important book,” he added.

Ickes Calls For Fair Play
Towards Japanese Americans

Secretary of the Interior Harold L. Ickes
issued the following statement in San Fran-
cisco last month regarding the program of
the War Relocation Authority:

“Immediately after the President, on his
own motion, transferred the War Reloca-
tion Authority to the Department of the In-
terior, we began to study its policies and
administration. | have recognized from the
beginning the difficulty and complexity of
the problems, and | realize that the man-
ner of their treatment is of vital import-
ance, not only to the thousands of Japanese
Americans who are immediately involved,
but to the American civilians who are in-
terned by the Japanese and the families of
these Americans. The character and repu-
tation of our own democracy are also in-
volved.

WRA Has Unenviable Job

“The War Relocation Authority was
given an unenviable job. It was not respon-
sible for the evacuation of the Japanese
Americans from the West Coast. That was
a military decision. The War Relocation
Authority was given the job of providing
for the care and welfare of the people who
were uprooted and transferred and of ar-
ranging for the restoration to normal life
of those among them who are the blame-
less victims of a war-time program. | trunk
that there can be no doubt that the pro-
gram has, in general, been handled with
discretion, humanity and wisdom. WRA
did not persecute these people, and it made
no attempt to punish those of a different
race who were not responsible for what has
been happening in the far Pacific. The
War Relocation Authority—make no mis-
take about itm-has been criticized for not
engaging in this sort of a I_Ynching party.
Under my jurisdiction, it will not be stam-
peded into undemocratic, bestial, inhuman
action. It will not be converted into an in-
strument of revenge or racial warfare.

Don’t Injure the Innocent

“There is a place in this war for deserved
anger and for punishment. | have on many
occasions called for the ﬁunishment of the
war criminals whether they have commit-
ted their outrages under Tojo and the
fiendish military caste of Japan, or under
Hitler. Let us see that the guilty are made
to feel the heavy hand of justice; but let
us not degrade ourselves by injuring inno-
cent, defenseless people. To do this would
be to lower ourselves to the level of the fa-
natical Nazis and Japanese war lords.
Civilization expects more from us than
from them.'

<dn resistin% the onslaughts of those who
would have the War Relocation Authority
imitate the savageries of the ruling fac-
tions in the nations with which we are at
war, | am sure that we have the support of
virtuaIIY all Americans. | am particularly

rateful to those groups and individuals on
the West Coast who have been brave
enough and Christian enough to speak out
against the vindictive, bloodthirsty on-
slaughts of professional race mongers.

Disloyal Have Been Segregated

“All of the Japanese Americans who
were evacuated from the West Coast have
undergone and are undergoing a most in-
tensive investigation. Those concerning
whom there is any basis whatever for a sus-
picion of disloyalty have been sent to in-
terment camps or are being segregated at
Tule Lake. This segregation process is vir-
tually complete, and the thousands of Jap-
anese Americans who remain at the other
centers are, by all reasonable tests, loyal
American citizens or law-abiding aliens.
They are entitled to De treated as such.
Those who do not believe in according
these people the ri%hts and privileges to
which they are entitled under our laws do
not believe in the Constitution of the United
States.

“All of us recognize that, in time of war,
we are subject to orders and restraints

which would be intolerable in time of

eace. All of us—regardless of race or re-
igion—are subject to the overriding de-
mands of military necessity in time of war.
No one who is loyal to the United States ob-
jects to this. But when military necessity
does not require it, no one of us who is an
American citizen or a loyal alien can be de-
Prived of his rights under the law. | be-
ieve that the only justifiable, reason for
confinement of a citizen in a democratic
natiorr is the evidence that the individual
mitght endanger the wartime security of the
nation.

20,000 Released From Centers

<r'he major emphasis in War Relocation
Authority operations is now on restoring
the people of all WRA centers except Tule
L*ake as rapidly as possible to private life.
Over 20,000 people have already left the
centers to make new homes and engage in
new jobs in hundreds of cummunities
stretched all of the way from Sﬂpkane,
Washington, to Boston, Massachusetts.
These relocated evacuees are establishing
themselves in cities and on farms and many
have indicated that they plan to remain in
their new locations during the post-war
period. Thus the relocation program is con-
tributing to a more widespread dispersal of
%apanese Americans throughout the coun™
ry.

{We must all face the problem-of the
eventual status and treatment of those
Americans of Japanese descent who were
taken from their homes and transported to
evacuation camps. Most of them, after a
thorough investigation, the doubts being re-
solved In favor of segregating thein] have
been proved to be loyal arid devdted to this
Nation. It is intolerable to think that these
people will be excluded from a normal life
In this country for long. It is intolerable to
think that merely because they resided on
the West Coast — in California, or Wash-
ington, or Oregon~they must be wards of
the Government for one moment longer
than the necessities of war require. | know
of no virus in those three States which has
infected them so that they must be treated
differently than the Japanese Americans
who reside in other States. And it is intol-
erable to think that decent people would
suggest that this Nation would for a mo-
ment consider sending loyal Americans of
Japanese descent to a land which most of
them have never seen and in which most
of them have no interest.

A Local Problem

"To a large extent this is a local prob-
lem. It is a problem of you people in Cali-
fornia, in Washington and in Oregon. |
hope that the clamor of those few among
you who are screaming that this situation
should be resolved on the basis of prejudice
and hate will soon be overwhelmed by the
stern remonstrances of those among you—
an overwhelming majority—who believe m
fair play and decency, Christianity, in the
principles of America, in the Constitution
of the United States.”

Backed On Appeal

A national Martime Ijmon seaman con-
victed last Au%ust under the espionage act,
at Mobile, Alabama, of seditious utterances
on a merchant ship was backed last month
by the American Civil Liberties Union
which filed a brief as a friend of the court
in the appeal of James 0. Cauchpis-'to the
IU. S. Circuit Court of Appeals at New Or-
eans. Do

Char in? the lower court abridged- the
detendanfs right to counsel by forcing trial"
within a few ljours of the appointmejit of a
lawyer, the Union intervened after the
N.M.U. had refused to defend the seaman
on the ground the indictment did ot in-
volve his union activities.
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FLORIDA PEONAGE
LAW INVALIDATED

The U. S. Supreme Court on Aprill0
voided as unconstitutional a Florida *“peon-
%(r]]e" law enacted in 1919 under which a

egro laborer was sent to jail for sixty-
days for lack of $100 to pay a fine imposed
by a state court as penalty for not working
off a five dollar debt to an employer.

With two justices dissenting, the decision
assailed the ﬁresumption of fraud which
arises under the law merely because of the
nonperformance of a contract for labor
service, which led to the Negro”™ conviction
in this case. It declared the “peonage” law
in violation of the guarantees of the Thir-
teenth Amendment, which provides that
~Neither slavery nor involuntary servitude
... shall exist within the United States ..

Justice Robert H. Jackson who wrote the
opinion declared that the law uis the latest
of a lineage,” all of which have been asso-
ciated with peonage. Said he, “Deceit is
not beyond the. power of the state because
the cheat is a laborer Ilor because the de-
vice for swindling is an agreement of labor.
But when the state undertakes to deal with
this specialized form of fraud, it must re-
spect the constitutional and statutory com-
mand that it may not make failure to labor
in discharge of a debt any part of a crime.
It may not directly or indirectly command
involuntary servitude, ~ven if it was volun®
tarily contracted for.”

RIGHT OF ANONYMITY
IN POLITICS UPHELD

Upnoiaing the right of anonymity to pro-
tect the interests of minorities in political
campaigns, Arthur Garfield Hays, Civil
Liberties Union general-counsel, last month
urged the Senate Judiciary Committee to
report adversely a bill passed by the House.
The bill is designed to force disclosure of
the publishers and distributors of campaign
literature,

In a letter to Hon. Frederick Van Nuys,
chairman of the Senate Committee, Mr.
Hays warned that ~anonymity in political
campaigns is often a vatuable phase of the
exercise of citizens’ rights" and sometimes
“the only possible protection for tlie ex-
pression of minority views opposed by pow-
erful interests.” He added 4hat :“the whole
history of political agitation has shown how
necessary it is, in the interest of progress,
to protect weak and unpopular groups
from the penalties of exposure.

uWe would cite, for instance, the need
for anonymity on the part of opponents of
Mayor Hague of Jersey City, who domi-
nates so powerful a local political machine
that he is able to penalize those who chal-
lenge his power.>

SUPREME COURT TO REVIEW
TEXAS LABOR RIGHTS CASE

Arguments on the fight of R. J. Thomas,
president of the United Automobile Work-
ers, against a section of the Texas labor
law requiring the licensing of union or-
ganlzers will be heard by the United States

upreme Court, possibly next October.
Thomas went especially to Texas to test
the law, contending that a paid union or-

anizer does not have to obtain a license

efore soliciting union memberships. The
Texas Supreme Court, holding that ~regu-
lation of labor unions is a proper exercise
of the state’s inherent police power,” found
the requirements to be a ~reasonable regu-
lation for the protection of both the labor-
ers and the unions, to prevent their decep-
:tion. by imposters.”

Military Has No Authority Over
Draftee Who Refuses Oath

Holding that only by taking the oath of
induction are men legally drafted into the
army, the U. S. Supreme Court recently
sustained in an eight to one decision the
contentions of Arthur G. Billings, conscien-
tious objector, who had refused to take an
oath when called to military service and
was forcibly inducted after the oath was
read to hitti. He has conducted the litiga-
tion personally from the guard house at
Leavenworth, Kansas, to which he was
committed by an army court-martial for
disobeying military orders. The decision
will result in freeing him from the army
and turning him over to the civil author-
ities. He has been denied recognition as a
conscientious objector. Billings, a Harvard
graduate, was a former economics teacher
at the University of Texas.

The decision should also aid other ob-
jectors denied recognition Zand ordered to
military service by enablin? men similarly
inducted to obtain release from army pris-
ons. The Supreme Court opinion, delivered
by Justice Douglas, held that ((a selectee
becomes inducted when after the army has
found him acceptable for service he under-
goes whatever ceremony or requirements
of admission the War Department has pre-
scribed.M A dissent was noted by Justice
Roberts.

Los AngelesJudge Holds
F. B. I. Agents Liable

In two sweeping decisions upholding con-
stitutional guarantees of freedom from un-
lawful search and seizure, Judge Ralph
jenney of the federal district court in Los
Angeles, rejected claims of agents of the
Federal Bureau of Investigation that they
are immune from liability in civil suits on
the ground that federal agents are not ac-
countable for damages committed in line
of duty, plaintiffs were represented by
Lorrin Andrews and A. L. Winn, American
Civil Liberties Union counsel.

The cases, claiming damages for unlaw-
ful search, were brought by members of
the Mankind United Assoclates whose
homes were invaded by the agents in
search of seditious literature. In one case,
that 6f Arthur. L. Bell, no search warrant
had been issued.

Although compelled to dismiss Bell’s
suit as outside federal jurisdiction, Judge
Jenney m an oral opinion cited the broad
protections afforded by the Fourth Amend-
ment against unreasonable search and seiz-
ure. As to the responsibility of law en-
forcement officers for damages, he said
that “when a public officer acts outside
the scope of his authority or ... in a wan-
ton, malicious and unlawful manner . ..
and injures a private citizen .he is liaole
in action for damages.” 8ub sequé&ntly, .a
damage suit was filed m the state courts.

New Jersey Court Reverses Refusal of
State Agency to Employ “Witnesses”

Ruling that “coerced acceptance of a
patriotic creed is beyond official author-
ity,the New lJersey Supreme Court last
month overruled the refusal of the Bergen
County Board of Freeholders to employ
Daniel E. Morgan, a Jehovah’s Witness, as
a bridge attendant because he would not
salute the flag out of religious convictions.
The case was conducted by James L. Major
of Hackensack, N. J., retained by the
American Civil Liberties Union, which ap-
pealed to the court after the State Civil
Service Commission had sustained the ac-
tion of the Board of Freeholders, although
Morgan, by virtue of being a war veteran,
was entitled to the appointment.

The Union contended 4that a require-
ment that public employees must salute the
flag is a violation of the freedom of religion
guaranteed by the federal and state consti-
tutions when it is forced against a member
of Jenovah’s Witnesses. To justify the
overriding of religious scruples there must
be a clear justification therefor in the ne-

cessities of national or community life.
There seems to be no reasonable purpose
for .this requirement other than to discrimi-

nate, against members of this sect.”

Billings#Decision Opens
Way To Judicial Review
Without Induction

Counsel for the American Civil Liberties
Union who have examined the Supreme
Court decision in the case of Arthur G.
Billings, conscientious objector, held that it
opens the way for judicial review of draft
board en: 2s without an objectors submit-
tinglto induction at the risk of court mar-
tial. Although a man classified 1-A and
seeking review must complete the selective
service process by reporting to the induc-
tion center, he may refuse to place himself
under military jurisdiction. He will then
be subject to prosecution by the civil au-
thorities, and may after arrest test by ha-
beas corpus his classification.

Julian Cornell, counsel for the National
Committee on Conscientious Objectors
pointed out that the Billings decision super-
cedes the recent ruling in the Falbo case
which required a registrant seeking judi-
cial review to accept induction and onl
then to swear out a writ. He cited the hig
court’s view that “Congress intended that
those who refuse induction should be tried
in the civil courts only>and that ~forcible
induction would thwart the intention of
Congress.”

"The court realizes that the Falbo de-
cision, if carried out to its logical extremes,
would require a registrant who desires ju-
dicial review to submit to induction against
his will and risk bein? subjected to mili-
tary law/' Mr. Cornell said, adding that,
from the Billings decision 4t is clear that a
conscientious objector who is denied ex-
emption may fulfill the requirements of the
Supreme Court for obtaining judicial re-
view by obeying the draft boards order to
report for induction, although he refuses to
take, the oath.”

Asserting that the safest course 4would
be to sue out a writMupon arrest, Osmond
K. Fraenkel, A.C.L.U. counsel,’ declared the
Billing”™ decision "opens a loophole for ju-
dicial review of draft board orders without
the registrant having to submit to induction
at the risk of court martial. It must be
borne in mind that while the Billings case
has probably simplified the procedural
question, it has no bearing at all on the ex-
tent to which courts will review draft
board decisions.” Judicial review is com-
monly confined to gross errors and does
not invoke the exercise of reasonable dis-
tinction.

LICENSE TAX ON EVANGELIST
HELD TO BE INVALID

The judgment of the South Carolina Su-
preme Court affirming the conviction of a
Jehovah”™ Witness as an itinerant peddler
for selling religious literature without pay-
ing a license of $1 per day or $15 per year
in the town of McCormick was recently re-
versed by the Supreme Court in a six to
three decision. The opinion was written by
Justice Douglas with a reluctant concur-
rence by Justice Reed and comment by Jus-
tice Murphy on the dissenting opinion.

Justice Douglas declared the question in
the case was a narrow one. “It is whether
a flat license tax as applied to one who
earns his livelihood as an evangelist or
preacher in his home town is constitution-
al.ln previous cases the Court had ruled
that an “itinerant evangelist” did not 'be-
come “a-mere book agent b?/ selling the
Bible or religious.tracts to help defray his
expenses or to sustain him.” But, “Freedom
of religion is not merely reserved for those
with a long purse. Preachers of the more
orthodox laiths are not engaged in com-
mercial unaertakings because they are de-
pendent on their calling for a living. A

re.acher has no less a.claim to that privi-
ege when he is not an itinerant.” At the
same time, a license tax is equally invalid
when applied to “those who spread their
religious beliefs from door to door or on
the street. The protection of the First
Amendment is not restricted to orthodox re-
ligious practices any more than it is to the
expression of orthodox economic views.”
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TYRANNY REIGNS AT IULE LAKE

18 Citizens Imprisoned Without
Charges For Over Eight Months

The American Civil Liberties Union charged last month that citizens af Japanese an-
cestry at the Tule Lake Segregation Center are being denied the constitutioiial right to
counsel. Ernest Besig, local director of the Union, declared * at h© a®d ™ .
were ordered to leave Tule Lake by the project director, Mr. R. R. Best, after spending
two days there, but without being allowed to interview most of the citizens who had re-

uested counsel. Two armed members of
the Internal Security (Caucasian) police
escorted the Union’s representatives from
the Center after the camp director declared
that their presence was Interfering with an
investigation of a recent murder.

Gestapo-like conditions at the Cen-
ter can be judged by the fact that
someone there poured a sack of sugar
into the gas tank of Mr. Besig” car.
While the ancient car misbehaved on
the more than 400-mile return tr(i:I:) to
San Francisco, the cause of the diffi-
culty was not discovered until two
weeks later when the car finally broke
down. The gas tank will have to be
removed and thoroughly cleaned.

Held Incommunicado

Mr. Besig not only charged a violation of
the right of counsel but also pointed out
that eighteen citizens have been imprisoned
in a stockade for over eight months without
the filing of charges or the granting of a
hearing or trial of any kind. <During these
eight months.Msaid Mr. Besig, ~these citi-
zens have not been allowed visits from their
wives and children (some bom since their
incarceration) and the War Relocation Au-
thority only during the past month erected
a beaver board wall around the Stockade to
prevent the relatives of the men from oc-
casionally waving to them from behind a
wine fence about a hunderd yards away.”,

Following his ejection from the center Mr.
Besig sent a lengthy complaint to Harold
Ickes, Secretary of Interior, under whose
jurisdiction the War Relocation Authority
was placed earlier this year requesting a
complete investigation of the administration
of Tule Lake. The complaint, however,
does not go into charges of brutality and
third-degree methods that have been level-
ed against Gaucasion Internal Secuwiity po-
lice. "There is evidence that on the night of
November 4,1943, the police dragged cer-
tain Japane” into the administration build-
ing and beat them with baseball bats. It is
general knowledge among the Caucasian
persl(()n_nel,t hthatdt e peop! e__who,I c?_a_me ﬁo
\rllve% n%rnir?g aofm Il\lrgg_traSu?gur%tu a nt‘)l?olgeﬁ
baseball bat, and had to clean up a mess of
blood and black hair. The persons who are
alleged to have participated in the brutality
are still employed on the police force and

have since been accused of other brutali-
ties. This aspect of camp administration
had not been fully investigated when Di-
rector R. R. Best ordered the Unions rep-
resentatives to leave.

Censorship Conmplaint

The Union has also filed a complaint with
the Post Office Department against the cen-
sorship of mail of persons detained in the
Tule Lake stockade, claiming it is in viola-
tion of Sec. 2347 of the Postal Laws and
Regulations. The W.R.A. denies that the
stockade inmates are imprisoned, and, in
fact, has filed no charges against them.
Under such circumstances, the Union as-
serts that the W.R.A. has no authority or
right to censor the mail of the persons in-
volved.

The Union also filed an appeal with Mr.

(Concluded on Page 2)

Local Southern Censors
Cut Negro Movie Footage

Municipal censors in Memphis, Tenn., At-
lanta, Ga., and other southern towns have
been censoring scenes from Hollywood pro-
ductions and regular news-reels showing
Negroes in any degree of equality with
whites, according to reports reaching New
York last month. Memphis, on July 6, for

reiease “Sensations of 1945 on the ground

that such scenes were ~inimical to the pub-
lic interest.>Lena Home, Negro artist, was
similarly cut out of “Broadway Rhythm.”
These cuts were made without regard for
the artistic integrity or the intelligent con-
tinuity of the films involved.”

Using the results of these municipal cen-
sors, Southern exhibitors, who hold gorn-
plete control of releases mtheir hands, ha e
sent word on to Hellywood advising as a

ractical solution that if such scenes must

e included they be so treated that cutting
would not disturb continuity. Hollywoo
companies have long been jittery about the
prejudices, of Southern exhibitors and have
produced pictures under restnctions to meei,
Southern reactions. Since the war, how-
ever, the motion picture industry has some-
what relaxed its restnctions, with the re-
sultant censorship.

Draft Charges Against 26
Tule Lake Nisei Dismissed

U. S. District Judge Louis Goodman on
July 22 dismissed indictments against 26
citizens of Japanese ancestry residing at
the Tule Lake Segregation Center who
were charged with violating the Selective
Service Act by failing to report for induc-
tion. Judge Goodman held that because of
their detention, the defendants were not
“free agents” and consequently they were
in no position to take voluntary action.

Judge Goodman is quoted as having made
the following strong statement™ It .is
shocking to consider that an American citi-
zen must be ponfined on grounds of dis-
loyalty and then, while so under duress
and restraint, be compelled to serve in the
armed forces or prosecuted for not yield-
m‘q‘tt?s (S: ecz?r tcoorr?]gut Scl:ﬁnt'he defendants are
under the circumstances not free agents nor
are any pleas they may make free or vol-
untary, since they are not accorded the due
process of law.”

U. S. District. Attorney Emmett Seawell
110ted an exception to the Judge.’s fav?rab.le

action on a “motion to .quash ” and it will
be interesting to see whether the govern-
ment takes an appeal to the Ninth Circuit
Court of Appeals. o )

Judge Goodman’s decision is unprece-
dented. Indeed, on June 26, 68 Nisei resi-
dents of the Heart Mountain Concentration
Camp were convicted in the Federal Dis-
trict Court in Cheyenne, Wyo., on charges
of failure to report for induction, and were
each sentenced to three years* imprison-
ment. An appeal has been taken. Growing
out of that situation, six Nisei were recently
indicted for conspiring to violate the Selec-
tive Service Act, and two of the men were
recently returned to Wyoming from Tule

Lallﬁeanother case, eleven Nisei residents ot
the Granada concentration camp at Ama-
che, Colorado, were convicted of draft eva-
sion and sentenced on June 30 to prisons
terms ranging from 10 to 18 months.

ARMY LIFTS BAN
ON NEGRO NURSES

Necessity and a war-time shortage of
personnel has forced the U. S. Army to
abandon its traditional policy of limitin
Negro nurse enlistments. Negro nurses wi
now be accepted, if qualified, ~without res-
triction.” A'telegram from Truman K. Gib-
son, Jr” civilian aide to the Secretary of
War, to the National Association of Colored
Graduate Nurses,  which has campaigned
against the restrictions, said: “Negro nurses
will be accepted without regard to any
guota. They will be used both in this coun-
try and abroad. They should apply for
commissions in the regular manner.> Negro
nurses had been previously limited to the
personnel of four Negro Army station hos-
pitals, a total of 220 nurses in the entire
rmmtrv.
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Esquire Magazine Denied
Mailing Rights As Court
Upholds Postmaster

The Federal District Court in Washing-
ton, D. C. upheld on JUIY 15 the order of
Postmaster General Walker revoking Es-
quire magazine” second-class mailing privi-

Ie&es with the statement that $free speech
smd whether or not the m gaziné was ob-

scene not enter the case.” ' The coyt

held that the Postmaster General was fully
authorized by law to take the action against
<Esquire;, and that the rulings of a govern-
ment executive cannot be set aside unless
they are clearly illegal, arbitrary or ca-
pricious.

~The law, according to Judge T. Whit-
field Davidson, requires that second-class
mail must be educational, and the duty of
the Postmaster General in this respect is
not censorship but classification. In this
instance the Postiriaster General had term;

ed “Esquire” “smoking room literature”
not contributing to either the <arts, sciences,
or literature.” The question of censorship
by the Post Office Department is amply
guarded,M Judge Davidson held, saying
that since the Postmaster General had in-
dicated that many other magazines would
lose their second-class mailing . privileges
for the same reasons that “Esquire’s” were
revoked the action could hardl/y be termed
“capricious.” The Postmaster” interpreta-
tion of the law has been sustained by the
courts through the years, the judge said.

Attorneys for the magazine have esti-
mated that the loss of second-class mailing
privileges to a magazine with 700,000 cir-
culation would cost $500,000 a year. TTiey
will appeal the decision at once. Tlie ACLU
which filed a brief as friend of the court
will doubtless file one on appeal.

According to ACLU lawyers the lower
court decision follows the precedents, and
only the higher courts can establish new
law. The case is unprecedented in basing
revocation not on alleged obscenity but on
the broader ground of not contributing to
the “arts, sciences or literature.” Mean-
while, ~“Esquire” continues to enjoy second-
class rates, the order being suspended pend-
ing the outcome of court proceedings.

PHILADELPHIA CO. ACCEPTS
FEPC RULING ON NEGRO DRIVERS

Philadelphia”™ first Negro street car op-
erators and bus drivers will go to work
some time in September as a result of ac-
ceptance of a FEPC directive by the Phila-
delpliia Transportation Companyy. The
FEPC had directed hiring and up-grading
of Negroes as operators with the posting of
notices in car garages stating that all quali-
fied applicants for jobs will be accepted
“without regard to the applicant’s race,
creed, color or national origin.”

BOOK NOTE

“Organized Labor’and the Negro,” by
Herbert R. Northrup, Harper & Bros., with
a foreword by Prof. Sumner Slichter of Har-
vard limversity.

Dr. Northrup’s study of Negroes in unions
in the United States is an outgrowth of his
Harvard doctorate thesis, and presents up-
to-date the long struggle of Netgroes for ad-
mission to unions and the manifold forms of
discrimination against them. The book is
indispensable for all persons dealing with
race relations in the industrial field, and
constitues a needed complement to the book
on the uBlack Worker” by Spero and Har-
ris, pubiisned a few years ago.

Military’s Ban On Coast Japanese
Challenged In New Test Suit

Challenging the constitutionality of fur-
ther enforcement of military orders ex-
cluding citizens of Japanese ancestry from
the Pacific Coast, a suit was filed in the
Los Angeles Superior Court last month in
behalf of three American born Japanese
against Major General Charles Hartwell
Bonesteel, Western Defense Commander.

One plaintiff is Shizuko Shiramisu, wife
of an American bom soldier wounded while
on combat duty with the U. S. Army in
Italy, who was awarded the “Purple
Heart,and who later died of his wounds.
Another is Masaru Baba, honorably dis-
charged from the United States Army in
March, 1942. The third is a dentist, George
Ochikubo, who offered his services to the
Army immediately after. “Pearl Harbor,”
but is still being kept at a relocation center
at Topaz, Utah. All three are California
born.

The plaintiffs seek an injunction restrain-
ing Maj. Gen. Bonesteel and other officers
from interfering with their return to Cali-
fornia, on the ground that the military au-
thorities have no legal power to enforce ex-
clusion orders without resort to the courts,
and that there is no military necessity justi-
fying the further exclusion from California
of loyal American born Japanese from Cali-
fornia. With respect to military necessity,
the complaint alleges that any military
danger which may have existed on the Pa-
cific Coast in the spring of 1942, when the
original exclusion orders were issued by
Gen. J. L. DeWitt, no longer exists; that
the removal of all enemy forces from Alas-
ka and the Aleutian Islands and the change
from a defensive war on the part of the
United States in the Pacific make any fur-
ther exclusion of loyal American citizens
of Japanese ancestry unnecessary and
therefore unconstitutional.

The test cases are being sponsored by the
American Civil Liberties Union and its Cali-
fornia branches. A. L. "Winn and J. B.
Tietz of Los Angeles are'acting as counsel.
Eight other attorneys joined in filing the
sult, including Wayne M. Collins, counsel
for the Northern California branch of the
A.C.L.U.

The test cases were filed m the state
courts because of some doubt as to the juris-
diction of the federal courts. It is likely
that the government will remove them to
the federal courts.

Arguing against the right of the milita?/
to continue their exclusion, the plaintiffs

RAILWAY MAIL ASS N GUILTY OF
VIOLATING N. Y. RACE BIAS LAW

The New York State Court of Appeals,
highest state court, on July 19 ruled that
the Railway Mail Association, national or-

anization of postal clerks, is guilty of vio-
ating the New York law forbidding dis~
crimination by.unions “by reason of race,
color or creed.” The Association’s consti-
tution limits membership to the “Caucasian
and Indian races.” In 1943 it applied to
the Albany special term of the Supreme
Court for a declaratory judgment that it
was not a “labor organization” within the
meaning of the statute. A decision was
rendered in its favor.

The Industrial Commissioner and the At-
torney General, however, with the NAACP
as friend of the court, appealed to the Ap-
pellate Division, and in January, 1944 the
decision was reversed on the ground that
the Association had always acted as a labor
organization, securing many benefits for its
membership, and was a member of the A
F. of L. The court ruled that the statute is
“an effort to prevent racial,and religious
discrimination in all labor organizations
operating within the state.” The Associa-
tion then appealed. The recent decision is
the first test of the N.Y., law applying to
unions. Criminal actions to back up the
decisions appear likely, particularly against
the national railway unions, most of whicn
refuse admission to Negroes.

allege that, “In the State of California and
in the County of Los Angeles the courts of
the United States as well as the courts of
California . .. have been and are now trans-
acting all judicial business and are open for
the prosecution of all offenses against the
United States and of the State of California
by all persons, including persons of Japa-
nese or other ancestry. No martial law has
been declared or is now in force in the
State of California, or in the County of Los
Angeles.”

Pending before the United States Su-
preme Court is the case of Fred T. Koremat-
su which challenges the constitutionality
of .the military™ exclusion of citizens of
Japanese ancestry from the Pacific Coast
as of the time of the exclusion. The case
has been placed on the calendar for the
October term of court. Also pending is the
case of Mitsuye Endo, who challenges the
governmenfs right to imprisonTier in a con-
centration camp. That case will also be
argued at the October, 1944, term of the
Supreme Court. Wayne M. Collins of San
Francisco is handling the Korematsu case
and will also appear in the Endo case.

Union Paints Rosy Civil Liberties
Picture for Past Year

(Continued from Page 3, Col.3)

Issues still pending in the courts and Con-
gress for decision affecting civil liberty
cited by the report number forty-one, 4a
larger list than in any recent year.M Chief
among them are suits affecting the evacua-
tion and detention of Japanese Americans,
four test cases involving discrimination
a?alnst Negroes, five cases involving feder-
al war-time prosecutions for speech and
publication, seven cases challenging state
statutes of 1943 regulating trade union ac-
tivities, five cases involving Post Office cen-
sorship of alleged obscenity, and one in
Massachusetts involving the novel “Strange
Fruit,Mand seven other test cases in the
courts involving such varied issues as mar-
tial law in Hawaii, the de?ortation of Harry
Bridges, the constitutionality of the poll tax,
the conviction of John Longo”™ opponent of
Mayor Frank Hague in Jersey City, and the
use of public school buses to transport chil-
dren to parochial schools.

Twelve bills pending in Congress are
noted as involving civil liberty, ranging
from measures aimed at Japanese Ameri-
cans to liberalizing the Post Office censor-
ship and creating a permanant Fair Em-
ployment Practice Committee.

Conclusions

The report concludes that the “survey
may be regarded as overly optimistic in
view of the enormous war-time powers ex-
ercised by the goverament, the wholesale
charges of bureaucratic domination, the im-
pending threat of civilian and post-war mili-
tary conscription and the uncertainties
both of a presidential election year and the
upset conditions consequent upon the not
unlikely conclusion of the war within, the

.next year.” But the Union cites the “plain

factual record” to justify its conclusions,
stating that “it is evident that three years
of war have not essentially impaired the
guarantees of the Bill of Rights and that
stronger foundations have been put under
the extension of those rights.” The con-
clusions were verified, according to the
review, by returns from correspondents in
twenty-nine states in May who ~almost uni-
formly reported unlimited freedom of de-
bate and dissent on issues of the war and
peace ” but cited as “alarming” the in-
crease in race tensions affecting Negroes,
Jews and Japanese Americans.

Reliance for the future can be placed, ac-
cording to the review, on the <spirit and
power of the pro-democratic forces in the
United States, the quick resistance to every
threat of our liberties, and the expanding
international concept of civil liberties.>



