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' J III THE DISTRICT COURT OP THE UNITED STATES 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 
SOUTHERN DIVISION mmmmB ! L E D '

*X$$ 1946 ¡c'

MART KANAMI FURUTA, ET AL., )
)
)

)
)
)

BT AU, ) 
) 
)

h|  ttMfc,' fcifc ■ MM. 391$

P la in t i f f s

vs. CIVIL NO* 
CONS. NO.

2$295
25295-5

TOM C. CLAJ9C, ATTORNEX G M ,

Defendants

MOTION TO STRIKE

Defendants move to strike from the Complaint and Amendment and 

Supplement thereto filed  herein certain redundant, immaterial and 

impertinent matter identified  below, pursuant to Rules 8(e) and 12(f) 

of the Federal Rules of Procedure«

I

Exhibit 1 to the complaint as originally  filed  sad Exhibits 2 and 

3 to the 11 Supplement and Amendment to Complaint * * ** herein, comprise 

evidentiary matter; are impertinent, immaterial and redundant; and, as 

a resu lt of th e ir  inclusion in i t ,  the allegations of the complaint are 

not simple, concise, and direct as required by the Federal Rules. For* 

these reasons, the three exhibits described, and a l l  references to or 

discussions of them, should be stricken from the pleadings.

XT

Paragraphs (c), (d), (e), ( f ) ,  (g), (h), ( i ) ,  and ( j) of the 

11 Supplement and Amendment to Complaint * * * * contain allegations

evidentiary in character; they and each of them contain matter ^tlich is  
impertinent, immaterial and redundant; and as a resu lt of th e ir  inclusion

in i t ,  the allegations of the complaint are not simple, concise and direct 

as required by the Federal Rules* For these reasons, a l l  the said 

paragraphs should be stricken from the pleadings*

asan
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Paragraphs I I I ,  IV, V, VI, VII, and VIII of the F irs t Cause of Action 

in the complaint as originally  filed  contain allegations evidentiary in nature;

redundant; said as a resu lt of th e ir  inclusion in i t  the allegations of the 

complaint are not simple, concise, and d irect as required by the Federal 

Rules* For these reasons, a l l  of the said paragraphs should be stricken 

frown the pleadings*

Paragraphs I  and I I  of the Second Cause of Action in the Complaint as 

originally filed  incorporate and contain, respectively, allegations 

evidentiary in  nature, and matter which is  impertinent, immaterial and 

redundant* As a resu lt of th e ir  inclusion in i t ,  the allegations of the 

complaint are not simple, concise and d irect as required by the Federal Rules. 

For these reasons, the said paragraphs should be stricken from the pleadings*

By reason of the fact tha t the objectionable matter referred to  in 

paragraphs I  through IV herein i s  inextricably confused and intermingled 

with the allegations of essential fact in the Complaint and Supplement and 

Amendment thereto, the complaint as originally filed  and the Supplement and 

Amendment thereto are themselves rendered impertinent, Immaterial and 

redundant and f a i l  to  meet the standard required by the Federal Ruless tha t 

they be simple, concise, and direct* For these reasons, the complaint as 

originally  f iled  and the Supplement and Amendment thereto should be, and 

defendants move that they be, stricken.

they, and each of them, contain matter which is  impertinent, immaterial and

IV

Respectfully submitted,



Bl THE DISTRICT COURT OF THE UNITED STATES 
FOR THE NORTHERS DISTRICT OP CALIFORNIA 

KStTBW DIVISION
o r i g i n a l
F  % l £ i ®

u m  K m m  jmaut m  al*. m m

P la in tiffs

CITEL HO* 25295
cons. so* 25295-5

t e i  C. S i l l ,  ATTOBMH Q&SMX., I f  A U , )

DefendantsDefendants

points jm  authorities m  support 
o p M & xoh.to « m s

1* Matter evidentiary in character, as opposed to statements of the

ultimate facts essential to raising a litig ab le  issue, may be stricken

m  motion under Federal Buies 8(e) end 12(f)*

Southern Pacific By* v* Conway, 115 F* (2d) ?4&«
Satink v* Holland fosnshio* 2# F* 67 (B.C. N.J. 1939)

Barnsdall Refining Coro* v* Bimamwood Oil Go.« 32 F* Supp* 308 
(|>*C. B*D* Wise. I f i f j

Anchor Booking Glass Co* v. Wftite Can. Co*. 47 F* Supp# 451 
(B.C. Bel* 1942)

OF. P llaer v. Hesvig. 42 F. Supp. 297 (citing

In  C a n ta za rltti v* Bianco. #133», June Tern, 193&, the  Federal 

D is tr ic t  Court fo r the  Middle D is tr ic t  of Pennsylvania, a f te r  s ta tin g  the  

requirements o f Rule 8 (e ) , saidt

McAllister v. Cute. f& U. S* 87) (D.C. W.£. Wise. 1942)

Bulkier v. Altheimer. 2 F. R. D# 285 (B.C* H.B. 111. 1942)
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•P la in tiff1s pleading in the present case is  
neither simple* concise, nor d irect, and for 
tha t reason i t  mast be stricken o ff. I t  contains 
many allegations which are merely evidence of 
essential facts* * * * * *♦*

And in  Curacao Trading Co. v. Federal Insurance Co. .  C iv il #18-73, 

Southern D is tr ic t  of Hew York., September 25, 1942# the Court said)

•Legal conclusions and evidentiary facts 
should not be set out in a complaint which 
should be simple, concise, and d ire c t.•

2« General redundancy and immateriality, likewise, when they are 

so intermingled with allegations of essential fact as to  impair the 

c la rity  of the pleading and make answer d if f ic u lt , form proper grounds 

for motion to strikei

Blake v. De Vilblss Co.. 118 Is* (2d) 346. (C.C.A.6, 1 9a)

Buckley v. Musical Coro, of America. 1 F.R.D. 602 (D.C. B. Del. 1 9 a)

Delleficld v. Blockdel Realty Co. ,  supra, and other cases cited 
in point 1»

Respectfully submitted,

United States Attorney 
Attorney for Defendants^
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IH THE 3OUTHERB DIVISION OF THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF CALIFORNIA.

MART KANAKE FURUXfc, e t  a l . ,  « te .

P l a i n t i f f * ,

- v s -

TOK CLARK, ETC., e t  a l . ,

D efendants«

Ho« 25295 

Cone* 25294-3

STIPULATION A m  ORDER EXTENDING TIME ETC,

I f  IS STIPULATED betw een the  p a r t i e s  h e re to  t h a t  the tim e 

w ith in  which th e  d efen d an ts  may f i l e  t h e i r  re sp o n siv e  p le a d in g s  to  

th e  com plain t and supp lem ental com plain t h e re in  be extended to  and 

in c lu d in g  th e  22nd day o f A p r i l , 1946, and th a t  th e  d e fen d an ts  may 

f i l e  a  m otion to  s t r ik e  E x h ib it  *2* from  th e  Supplement and Amend­

ment To Com plaint To R escind  R en u n c ia tio n s Of n a t io n a l i ty  h e r e in ,  i f  

such they  be in c l in e d  to  f i l e ,  on o r  by th e  15 th  day o f A p r i l , 1946 

and i t  i s  s t ip u la t e d  th a t  th e  p l a i n t i f f s  In  t h i s  s u i t  who a re  n o t 

r e le a s e d  from custody  by th e  o rd e r  o f  the  A tto rn ey  G eneral o f  the  

U n ited  S ta te s  o r  th e  d efen d an ts  w i l l  be produced b e fo re  th e  above- 

e n t i t l e d  c o u r t f o f  h e a rin g  o r  t r i a l  p u rp o ses in  th e  a b o v e -e n t i t le d  

p ro ceed in g , upon reaso n ab le  n o t ic e ,  by th e  U nited S ta te s  Government 

th e  A tto rn ey  G eneral o f th e  U n ited  S ta te s ,  o r  d e fe n d a n ts , from 

w hatever in te rn m en t camps o r  p la c e  o f r e s t r a i n t  in  which th ey  may 

be d e ta in e d  by th e  U nited  S ta te s  Government, th e  A tto rn ey  G eneral

o f  th e  U nited S ta te s  o r  th e  defendan ts«
Dated: A p r i l  3  « 1946«

Wayne M .S o i i in s ,
A tto rn ey  f o r  P la in t i f f s «

TOM C. CLARK, A tto rn ey  G en era l,
FRANK J .  HEMNXttft, U«S. A tto rn ey , Defendajntsl 
By:

As s i  s t a n t  uM t  ed A tto rn ey  •
A tto rn ey s  f o r  D efendan ts.

SO ORDERED:
A p r i l  ____ , 1946*

UNITED STATES DISTRÎÔÎ JUDGE.
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B a r f ie ld  1218.
A tto rn ey  f o r  P l a i n t i f f s .
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IN THE SOUTHERN DIVISION OF THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF CALIFORNIA

MARY KANAME FURUYA, e t  a l . ,  e t o . ,  )

, iP l a i n t i f f s

—VS“

TOM CLARK, e t o . ,  e t  a l . .

No. 25295 

Cons. No. 25294-S

) 
)

D efendan ts . )
)

_________________ )

PLAINTIFFS1 POINTS AND AUTHORITIES IN OPPOSITION TO 
" i t F E N S A N f P m ; l f R I K E  i

I

PRELIMINARY STATEMENT

A tte n tio n  i s  drawn to  th e  f a o t  th a t  the  com plain t i s  one in  

e q u i ty  f o r  th e  fo llo w in g  pu rp o ses (1) to  re sc in d  re n u n o ia tlo n s  

f o r  d u re ss , f ra u d , menace, co e rc io n  a n i  undue in f lu e n c e ;  (2) to  

d e c la re  n a t io n a l i ty  u nder the  a u th o r i ty  o f T i t l e  8 IJSCA, Seo* 903; 

(3) f o r  d e c la ra to ry  r e l i e f  u nder th e  a u th o r i ty  o f T i t l e  28 USCA, 

Sec. 400(2) and (4) f o r  an In ju n c tio n  p re v e n tin g  th e  d e p o r ta tio n  

of th e  p l a i n t i f f s  and fo r  an  o rd e r  f o r  t h e i r  r e le a s e  from d e te n tio n  

The gravamen o f th e  charges made by p l a i n t i f f s  i s  th a t  they  were 

coerced  in to  renouncing  c i t iz e n s h ip  w h ile  h e ld  in  d u re ss  by the  

War R e lo ca tio n  A u th o rity , a f e d e ra l  agency.

P aragraph  1 1 (1 ) (a) on page 12 o f th e  com plain t a l le g e s  an 

u n law fu l im prisonm ent f o r  a p e r io d  o f y ea rs  w ith o u t cause, w ith o u t



9
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1 h e a r in g s  on th e  reason  th e r e f o r e ,  and th e  u l t im a te  f a o ts  o f d u re ss

2 m enace, f ra u d  and th e  undue in f lu e n c e  o f  groups and gangs which

3 caused  th e  re n u n c ia tio n s  and which th e  War R e lo ca tio n  A u th o r ity ,

4 a f e d e ra l  agency, a id e d , a b e t te d  and condoned and to  which i t  was

5 ac ce sso ry  and a g a in s t  which i t  f a i l e d  to  g iv e  p l a i n t i f f s  p ro te o tio i 1*

6 The supplem ental com plain t p le a d s  th e  u l t im a te  f a c t s  o f th e  c o n t i -

7 nu lng  n a tu re  o f  th e  d u ress  and th e  m is trea tm en t o f th e  p l a i n t i f f s *

8 by th e  government and i t s  a g e n ts  as  though they  were a l i e n  enemies

9 and n o t n a t iv e  Americans*

10 E x h ib it 2 a t ta c h e d  to  th e  supplem ental com plain t and incorpors it—

11 ed by re fe re n c e  and to  which we r e f e r  a s  th e  ®Fortas l e t t e r * , i s

12 an o f f i c i a l  record*  I t  c o n ta in s  an o f f i c i a l  f in d in g  and Judgment
13 of th e  Government th a t  th e  re n u n c ia tio n s  o f p l a i n t i f f s  were th e
14 p ro d u c ts  o f co e rc io n  and duress*  I t s  c o n te n ts  a id ,  am p lify  and de*i

15 t a l l  b r i e f ly  th e  g en e ra l averm ents o f co e rc io n  and d u ress  s ta te d
16 in  the  p lead in g s*  I t  i s  In c o rp o ra te d  by a p t  words in  th e  p lead in g ! I
17 and i t  su p p lie s  s u b s ta n t ia l  a l le g a t io n s  e s s e n t i a l  to  th e  causes o f
18 a c t io n .  The supp lem ental com plain t was fram ed f o r  th e  exp ress
19 purpose of in c o rp o ra tin g  th e  r e c i t a l s  o f th e  e x h ib i t  a s  s u b s ta n tia l
20 a l le g a t io n s  o f  f a o ts  th e re in  u nder th e  a u th o r i ty  o f H olly  Sugar CoiV*
21 v* Jo h n sto n , 18 Gal* 2d. 218,225-226, and the  o th e r  oases h e r e in -
22 a f t e r  c ited *
23

I I24

OR THE MOTION TO STRIKE VIOLATES STIPULATIONS AND COURT ORDERS

26 On November 13, 1945, th e  Com plaint was f i l e d  h e re in  and
27 s h o r t ly  t h e r e a f t e r  se rv lo e  was had upon the defendan ts*  T h e rea fte r V
28 a t  th e  sp e o ia l re q u e s t and s o l i c i t a t i o n  o f th e  Departm ent o f J u s t ic e,
29 two w r i t te n  S t ip u la t io n s  were e n te re d  in to  upon which c o u r t o rd e rs
30 were Issu ed  ex tend ing  the  d e fe n d a n ts1 tim e to  p le a d  to  Feb* 11 th
31 and Feb* 1 9 th , 1946*
32 On March 14 , 1946, p l a i n t i f f s  f i l e d  and served  t h e i r  * Supple-

WAYN E M . C □ LLIN S  

A T T O R N E Y  A T  LAW  

1721 MILLS TOWER  

S A N  F R A N C I S C O  

B A R F IE L D  1 21 B
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ment and Amendment to  Com plaint11 • T h e re a f te r ,  on Maroh 1 4 th  a 

w r i t te n  S t ip u la t io n  was ex ecu ted  and f i l e d  h e re in  ex ten d in g  th e  

d e fe n d a n ts1 tim e to  f i l e  t h e i r  re sp o n siv e  p le a d in g s  to  A p ril 8 th  a^id 

e x p re s s ly  r e a t r i o t i n g  t h e i r  r ig h t  to  move to  s t r i k e  to  th a t  o f sum 

dea v o rln g  to  s t r i k e  "E x h ib it  2" from the "Supplem ent and Amendment 

to  Complaint" on o r  by A p r i l  8th* T h e re a f te r ,  by a  s im ila r  w ritte i |i 

S t ip u la t io n  and c o u rt o rd e r  executed on A p ril 3 rd , th e  d efen d an ts  

were re q u ire d  to  f i l e  t h e i r  answ ers to  th e  com plain t and supplem ent 

t a l  com plain t on o r  by A p ri l  22nd and were re q u ire d  to  f i l e  a m otion 

to  s t r ik e  "E x h ib it  2" from th e  supplem ental co m p la in t, i f  they  wero 

in c l in e d  to  f i l e  such a m otion , on o r  by A p ril 15th# Each o f  s a id  

S t ip u la t io n s  was executed  a t  th e  speoi& l re q u e s t and s o l i c i t a t i o n  6 t  

th e  Departm ent o f  J u s t i c e  in  W ashington, D#C* Each o f th e  s tlp u la -f  

t io n s  s p e c i f i c a l ly  l im i t s  and r e s t r l o t s  th e  d e fe n d a n ts1 m otion to  

s t r i k e  to  th a t  o f  endeavoring  to  s t r ik e  s a id  "E x h ib it 8" from th e  

"Supplem ent and Amendment to  Complaint" to  th e  e x c lu s io n  o f any 

o th e r  m atter#

In  v io la t io n  o f th e  s a id  s t ip u la t io n s  and o o u rt o rd e r s , however, 

th e  d e fe n d a n ts , on A p ril 1 5 th , b e la te d ly  f i l e d  a  m otion to  s t r i k e  

m a tte r  co n ta in e d  in  th e  o r ig in a l  com plain t a lth o u g h  the  tim e when 

suoh a m otion oould  be in te rp o s e d  ex p ired  months ago« The d ef endar^ts |  

and th e  D epartm ent o f J u s t lo e  have had two (2) months to  p re p a re  a  

sim ple m otion to  s t r ik e  s a id  E x h ib it 2 from th e  supplem ental oomplajln 

In s te a d  i t  has f i l e d  a  m otion to  s t r ik e  o u t s u b s ta n t ia l ly  th e  wholi 

o f th e  o r ig in a l  and supplem ental eompl&ints» In  f i l i n g  th e  same they  

have d is reg a rd e d  th e  e lap se  o f tim e and have v io la te d  th e  s a id  S t i  

p u la t lo n s  and Court o rd e rs  whioh l im ite d  and r e s t r i c t e d  suoh a  m otl 

to  an  endeavor to  s t r ik e  s a id  E x h ib it 2 from th e  supplem ental eompla 

to  th e  ex c lu s io n  of any o th e r  m atter*

We contend th a t  th e  r i g h t  o f the d efen d an ts  to  f i l e  a  m otion 

to  s t r ik e  any portion fef th e  o r ig in a l  Com plaint long  has e x p ire d , 

has been waived th e reb y  and i s  u n au tho rized*  We contend  th a t  th e

H
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p re s e n t  m otion made by th e  d efen d an ts  v io la te s  th e  oonseou tive  

S t ip u la t io n s  and Gourt O rders f o r  n o t b e in g  co n fin ed  to  an endeavoi* 

to  s t r ik e  E x h ib it  2 from th e  supplem ental com plaint# For each o f 

s a id  reaso n s and beoause th e re  i s  no m e rit to  t h e i r  m otion we r e s i s t  

th e  s a id  m otion in  i t s  e n t i r e ty #  (Tfee f a c t  th a t  we s t ip u la t e d  th a t  

a  m otion to  s t r i k e  m ight be f i l e d  by the  d e fen d a n ts , were th ey  

in o lln e d  so to  do, f o r  th e  l im ite d  pu rp o ses s e t  f o r th  in  th e  stipu |*  

l a t i o n s  does n o t len d  m e rit to  th e  m otion and does n o t o o n fe r v a l i i  

d i ty  upon i t* ) *

W ithout w aiv ing  o u r r i g h t  to  have the m otion to  s t r ik e  d ism issed  

o r  den ied  f o r  th e  reaso n s a s s e r te d  in  parag rap h  I I  h e re o f  we oon» 

te n d  a ls o  th a t  th e re  a re  no f a c t s  a l le g e d  In  o u r oom plain t and 

supplem ental com plain t ex cep t th e  same be u l t im a te  f a c t s  whloh a re  

p ro p e r ly  p lead ed  and eaoh o f  which i s  h ig h ly  r e le v a n t ,  m a te r ia l  &n£ 

p e r t in e n t  to  th e  s e r io u s  i s s u e s  r^ a is e d  th e re in *

I I I

THE FACTS AND CIRCUMSTANCES OF DURESS ARE PROPERLY PLEADED*

Mere a l le g a t io n s  o f d u re s s , menace, undue in f lu e n o e , f ra u d  o r  

m is tak e  a re  11 oono lusions o f  law 1** I t  long  has been th e  s e t t l e d  ruj.e 

t h a t ,  in  o rd e r  to  s t a t e  a oause o f a c t io n  a t  law o r  f o r  r e l i e f  

In  e q u ity , th e  f a o ts  and c iroum stanoes c o n s t i tu t in g  th e  d u re ss , 

menace, undue In f lu e n o e , f ra u d  o r m is tak e  must be p lead ed  w ith  parj- 

t i e u l a r i t y #  The oom plaint and supplem ental oom plaint s e t  f o r th  thjs 

u l t im a te  f a o ts  which caused th e  r e n u n o la t lo n s • The a l le g a t io n s  

th e re o f  f i t  th e  d e s c r ip t io n s  n eoessa ry  to  s a t i s f y  th e  le g a l  and 

e q u i ta b le  grounds f o r  r e l i e f  where p l a i n t i f f s 1 c la im s r e s t  upon du 

r e s s ,  menace, undue in f lu e n o e  o r  f ra u d , a s  appears from the  fo llo w ^  

in g  d e f in i t io n s :~

1* D uress c o n s is ts  in  th e  un law fu l confinem ent o f  d e te n tio n  

o f  a  person  o r  o f members o f  h i s  fam ily  and a ls o  o f th e  oonfinemen 

o f suoh a  p e rso n , law fu l in  form , b u t f ra u d u le n tly  o b ta in ed  o r  ma&js



Ÿ —

1 u n ju s t ly  h a ra s s in g  o r  o p p ressiv e*  See C a lif*  C iv i l  Code, Seo* 1569 »

2 2» Menace o o n s is ts  In  a th r e a t  o f such d u ress  and a ls o  o f  un«»

3 la w fu l and v io le n t  in ju r y  to  th e  p e rso n  o r  p ro p e r ty  o f a p e rso n

4 h e ld  under d u re ss  o r  o f in ju r y  to  th e  c h a ra c te r  o f any such person*

5 See Calif** C iv i l  Cod®, See* 1570#

6 3# Undue in f lu e n o e  c o n s is ts  in  th e  u se  by o&e who h o ld s  a r e a l

7 o r  ap p a ren t a u th o r i ty  o v er a person  o f such a u th o r i ty  f o r  th e  pur»»

8 pose o f o b ta in in g  an u n f a i r  advantage o v er him th rough  ta k in g  an

9 u n f a i r  advan tage o f another*  s weakness o f  mind o r  i n  ta k in g  a  gross« i

10 ly  o p p ress iv e  and u n f a i r  advan tage o f a n o th e r1* n e c e s s i t i e s  o r  die**

11 tr e s s *  See C a lif*  C iv il  Code, Sec* 1575*

12 4* A ctu a l f ra u d  c o n s is ts  o f  an a c t  com mitted by a p a r ty  o r  wit] t

13 h i s  oonnivance w ith  in te n t  to  deceive  a n o th e r  o r  to  induoe him to

14 ex ecu te  a w r i t in g  by means o f th e  su g g e s tio n  o f  a f a o t  he knows to

15 be f a l s e  o r  th e  su p p ress io n  o f th a t  which he knows to  be tru e  o r  o f

16 a prom ise made w ith  no in te n t io n  of p erfo rm ing  i t  o r  any o th e r  a o t

17 f i t t e d  to  deceive*  See C a lif#  C iv il Code, Sec* 1572*

18 5* C o n s tru c tiv e  f ra u d  c o n s is ts  in  a  b reach  o f d u ty  by which on 5

19 g a in s  an advan tage by m is lead in g  a n o th e r  to  h i s  p re ju d io e *  See

20 C a lif»  C iv il  Oode, See, 1573.

21 The ty p es  o f  "d u re ss8 a r e  summarised in  17 C*J*S., p*530, See*

22 171* 172 a s  fo llo w s :
23 "Under th e  common law  d o c tr in e  d u ress  o f 

Im prisonm ent a r i s e s  where a  p e rso n  i s  a c tu a l ly
24 im prisoned  f o r  an im properepurpose w ith o u t j u s t  

oause, f o r  a  J u s t  oause w ith o u t la w fu l a u th o r i ty ,
25 o f f o r  a  J u s t  cause and under p ro p e r  a u th o r i ty  

b u t f o r  an  Im proper purpose#"26

27 "M altreatm ent w h ile  under a r r e s t  an a  w e ll
founded charge w i l l  in v a l id a te  an a c t  produced

28

29

by such m altreatm ent*"

"A lthough th e  im prisonm ent i s  o r ig in a l ly  
la w fu l,  y e t  i f  th e  p a r ty  d e ta in s  th e  p r is o n e r

30

31

u n la w fu lly , i t  i s  d u ress*"

"D uress p e r  minas a r i s e s  when a perso n  i s  
th re a te n e d  w ith  lo s s  o f l i f e ,  w ith  lo s s  o f lim b ,

32 w ith  mayhem, w ith  im priaonm ent, -—- * M
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I
*-

"F ea r o f im prisonm ent may be s u f f io le n t  to1

2
c o n s t i t u t e . d u ress* "

And in  17 C » J .S ,, p ,  532, Seo. 1 7 3 :-
3 .■* ., .

"Under th e  modern ru le  now g e n e ra lly  reoogn ized
4 i & c o n tra c t  o b ta in ed  by so o p p ress in g  a p erson  by

5

th r e a ts  a s  to  d ep riv e  h im  of th e  f r e e  e x e ro ise  o f 
h is  w i l l  may be avo ided  on th e  ground of d u ress

6
w hether o r  no t th e  o p p ress io n  cau sin g  incom petence 
to  c o n tra c t  amounts to  what was fo rm erly  deemed
d u ress  a t  law  o r  m erely to  th e  w rongfu l com pulsion

7 rem edial in  equity»"

8
See a ls o  th e  d e f in i t io n s  o f "undue in f lu en c e"  in  17 G »J,S . 539 #

9
Sec» 180b, and the  d e f in i t io n s  o f "co erc io n "  in  14 C .J*S*, p g . 1307 «

10 To s e t  a s id e  an in s tru m e n t f o r  d u ress  the modern d o c tr in e

11
reco g n izes  th a t  th e  t e s t  i s  n o t so much th e  means by which i t s

12 ex ecu tio n  was com pelled b u t ,  as  s ta te d  in  17 Q*J.S» 53 4 :-

13 " ♦ • • i t  i s  th e  s t a t e  o f  mind induced  by th e

14
means employed -  th e  f e a r  which made i t  im p o ssib le  
f o r  him to  ex e ro ise  h i s  own f r e e  will"*

L ! T  1 1 15 The f a c t  th a t  Government, and i t s  o f f i c e r s  o r  ag e n ts  may be

16 g u i l t y  of d u re s s , menace, undue in f lu e n c e , co e ro io a  o r  f ra u d  i s  too

17 t r a i l  e s ta b l is h e d  to  adm it o f d o u b t. See Brown v* M is s is s ip p i ,  297

18
U»S* 278»

19 G eneral averm ents o f d u re s s , f ra u d  o r  undue in f lu e n c e  a re  in *

20 s u f f i c i e n t  inasmuch a s . th e y  c o n s t i tu te  mere co n c lu sio n s  o f law  by

21 th e  p leader»  Murphy v* M i tc h e l l ,249 Fed* 499,500: Voorhees v*

22 B o n e s te l l ,  83 U*S. 16: Noonan v» Lee, 67 U ,S . 499; Moore v , G reene,

23 60 U*S* 69* The f a c t s  and c ircu m stan ces c o n s t i tu t in g  d u ress  o r 'i

24 f ra u d  must be s ta te d  w ith  p a r t i c u l a r i t y  in  th e  p lead in g s»  Ruwitoh

25 v . F rankel (C C A -I11.). 68 F ed .S d . 5 2 .5 5 . o e r t .  d sn . 292 U .S. 653:

26 S c o tt v* Empire Land Go#, 5 F ed .2d,873,875* A tte n tio n  i s  a ls o

27 drawn to  th e  f a c t  th a t  Buie 9(b) B*C*P. r e q u ire s  t h a t  " th e  oiroum -

28 s ta n c e s  c o n s t i tu t in g  f ra u d  s h a l l  be s ta te d  w ith  p a r t i c u l a r i t y "  and

29 th a t  Buie 9 ( f )  B.C.P* makes averm ents o f time and p la c e  m a te r ia l

30 m a tte r  to  be a l le g e d  in  a co m p la in t. K|*T-
31

32
The reaso n  f o r  th e  r u le  r e q u ir in g  a f a o tu a l  r e c i t a t i o n  in  suoh

- 6 -
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o a s e s , in  a c t io n s  a t  law  as  a ls o  in  s u i t s  in  e q u i ty , i s  »to a p p r i s e

th e  o th e r  p a r ty  o f what he i s  to  he o a l le d  upon to  answer» and a ls o

t h a t  * i t  may he determ ined  w hether th e  charge i s  w e ll founded“ *

See 49 C*J* 95, see* 9 0 (5 ) ; Fogg v* B l a i r . 159 U*S* 118,126; 8t*

L ou is etc»  R»Co* v* Jo h n s to n » 135 U*S* 566, 577; A nastasopou los y ,

S te g e r , 16 Fed* 2d* 32, c e r t*  den* 273 U*S* 769*

The o ld  r u le  th a t  m a tte r  o f an e v id e n tia ry  n a tu re  ought n o t to

he p leaded  h as  heen re la x e d  to  a c o n s id e ra b le  ex tend  on the  ground;}

b o th  o f n e c e s s i ty  and convenience* The more modern d o c tr in e ,  a s

s e t  f o r th  in  49 Corpus J u r i s  43, S©o*16(7), i s  s ta te d  a s  fo llo w s :

“M oreover th e  ru le  must he tak en  w ith  th e  
q u a l i f i c a t io n  th a t  f a c t s  e s s e n t i a l  to  show a 
cause o f a c t io n ,  and th e re fo r e  n ecessa ry  to  he 
p le ad ed , a r e  o f te n  e v id e n tia ry  in  c h a ra c te r ,  a s  
in  th e  oase of f a c t s  c o n s t i tu t in g  f ra u d , w hich, 
to  comply w ith  th e  r u le  a g a in s t  p le a d in g  conclu­
s io n s  of law , must he a l le g e d  a s  w e ll a s  proved*"

IV

THE FORTAS LETTER IS AN INCOBPORABLE EXHIBIT 
(Foundation  felle  R equ ires in c o rp o ra tio n )

The g r e a t  w eight of a u th o r i ty  i s  th a t  a  w r i t in g  which i s  th e  

fo u n d a tio n  o f a oause o f a c t io n  must he p lead ed  in  h&eo verba e ith e  

by s e t t in g  i t  f o r th  in  th e  body of th e  p le a d in g  o r  by an n ex a tio n  

a s  an e x h ib i t  th e re to  and in c o rp o ra tin g  i t  by re fe ren ce *  See 

B a te s  y , Paiey»g In o * ,5  Cal*App. 2d*95, 101; and Lam bert v* H aske ll

80 Cal* 611; 21 Cal* J u r i s  47* The same ru le  a p p l ie s  in  o th e r  

ju r i s d ic t io n s *  See Davidson v* F a l l s , 215 Ky* 368, 285 S .¥*209,210 

g a rd n e r  v» Hughes, 136 A rk*532;.206 S*W .678,6?9; McDonald v . Sargen

171 Mass* 492; 51 N*E* 17f 49 C*J* 8 0 seo*72b* In  e q u ity  a oompla 

must s e t  f o r th  a oopy o r  a v e r  the  term s o f an in s tru m e n t which i s  

▼ ital to  the  p l a i n t i f f s 1 oase and such an  in s tru m e n t may be annexed 

th e r e to  a s  an e x h ib it*  See 30 0»J#S* 660, Seo* 202, s t a t i n g : -

“A b i l l  must s e t  f o r th  a oopy o r  a v e r  the 
term s of an in s tru m en t v i t a l  to  p l a i n t i f f * s  demand*
The p ro p e r  p r a c t ic e  i s  to  s ta te  th e  substanoe o f 
th e  in s tru m e n t r e l i e f  on and to  a t ta o h  i t  o r  a  oopy

t ,
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to  the  p le a d in g  — ♦ The f i l i n g  o f an  e x h ib it  does 
n o t d isp en se  w ith  th e  n e c e s s i ty  o f s e t t in g  f o r th  in  
th e  b i l l  by p ro p e r  averm ent th e  substanoe o f th e  
In s tru m en t and e v e ry th in g  e ls e  th a t  i s  m a te r ia l  to  
th e  case——* W hile, a s  a m a tte r  o f  conven ience, do­
cuments r e l i e d  on a s  ev idence to  prove th e  a l le g a t io n s  
o f  a b i l l  a re  u s u a lly  f i l e d  th e re w ith  a s  e x h ib i t s ,  
i t  i s  n o t n ecessa ry  so to  f i l e  them*“

“The g en e ra l r u le  i s  th a t  in s tru m e n ts  p ro p e r ly  
r e f e r r e d  to  and e x h ib ite d  become f o r  a l l  p u rp o ses o f 
p le ad in g  a p a r t  o f th e  b i l l j .  and co n seq u en tly , in  d e- 
te rm in^Ing  th e  s u f f ic ie n c y  o f the  b i l l  on dem urrer o r  
o th e rw ise , an  e x h ib i t  w i l l  be co n s id e red  w ith  th e  
averm ents in  th e  b i l l  i t s e l f  and may be used  in  a id  
th e re o f  — * and an e x h ib i t  w i l l  n o t be co n s id e red  
a s  o o n tra d ic t in g  o r  q u a l ify in g  a b i l l  where i t  i s  
a t ta c h e d  n o t to  am plify  o r  supply a l l e g a t io n s ,  b u t to  
b r in g  th e  In s tru m en t b e fo re  th e  c o u r t f o r  o th e r  reaso n s* “

(EXHIBITS ARE INCQRPQRABLE TO SUPPLY SUBSTANTIAL ALLEGATIONS)

The g e n e ra l ru le  i s  th a t  an e x h ib i t ,  o th e r  th an  th e  one on 

w hich an a c t io n  I s  founded, may be annexed and in c o rp o ra te d  by re ­

fe re n c e  f o r  th e  purpose o f su pp ly ing  s u b s ta n t ia l  a l le g a t io n s  which 

a r e  e s s e n t i a l  to  th e  oause o f a o tio n  “i f  th e  p le a d in g s  a re  fram ed 

f o r  t h a t  purpose and w ith  th a t  end in  view*“ H olly  Sugar Corp* 

v* Jo h n sto n , 18 Cal* 2d. 218, 225-226; Washer v* Bank o f A m erica,

21 G al. 2d. 830; S ilv e r s  v* Grossman, 183 Cal* 696; See a l s o ,

G eorges v* K eaB ler«151 Gal* 183, h o ld in g  th a t  an In s tru m en t can 

be p lead ed  in  th e  body o f a com plain t o r  be annexed th e re to  and be 

in c o rp o ra te d  by re fe re n c e  and th a t ,  i f  in c o rp o ra te d , i t s  r e c i t a l s  

a r e  eq u iv a le n t to  r e c i t a l s  o f m a tte rs  o f substanoe in  th e  p le ad in g ^  

There i s  no doubt th a t  “an e x h ib i t  may be mad© part? o f a p le a d in g  >y 

a p t  words“ . See Reinsohm ldt v> Crosby ( F l a . ) ,  123, So* 755, 756; 

S i lv e r s  v* Grossman, supra*

VI

(EXHIBITS ARE XNCORPORABLE TO AID, AMPLIFY AND EXPLAIN ALLEGATION
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In  e q u ity  i t  I s  w e ll e s ta b l is h e d  th a t  an e x h ib i t  may be a t ta c h e d  

to  a b i l l  In  e q u ity  and be co n s id ered  a  p a r t  th e re o f  and “in  a i d “
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i and e x p la n a tio n  th e reo f*  See S ta te  v* Morgans, e tc * , IS Fed»2d»

2 645, 646: H&uvoo r .  R i t t e r ,  97 11.5, 589, 24 L .Ed. 1050: Columbia

3 G-raphophone €0» v# 350 West N in e ty -F if th  St* Corp*, 269 Fed* 190»

4 192; Seebas v* M utual Reserve» 82 Fed* ?92 , (under s t a t u t e ) ;

5 Smythe v* Homewood» 181 So* 491» 236 Ala* 159: 30 C*J*S* 662*

6 fh e  same r u le  o b ta in s  in  C a lifo rn ia  where i t  has been h e ld  re p e a t«

7 ed ly  th a t  e x h ib i t s ,  o th e r  th an  th e  one on whioh a s u i t  i s  b a s e d , .

8 may be in c o rp o ra te d  in  a p le a d in g  to  a id  th e  a l le g a t io n s  th e re o f*

9 See Santa Rosa Bank v* P ax ton , 149 C&l* 195» 19S; E s ta te  o f Cook,

10 137 C al. 184, 191; Ward v . O lay, 82 C a l. 502, 505, Even I f  the

11 e x h ib i t  i t  n o t th e  one form ing th e  fo u n d a tio n  o f th e  a o tio n  i t  may,

12 n e v e r th e le s s ,  be in c o rp o ra te d  to  am p lify  a l le g a t io n s  o f f a c t  o r

13 to  a id  d e fe c t iv e  a l le g a tio n s *  Washer v* Bank o f A m erica, 21 Cal*

14 2 d . 822, 830: People v . R e id , 195 C a l. 249, 260-261, h o ld in g  i n -

15 c o rp o ra tio n  o f r e c i t a l s  in  a f f i d a v i t s  to  be p ro p e r : S i lv e r s  v*

16 Grossman, 183 Cal* 696, 700; 21 Cal* Ju r#  48, seo* 26* I t  i s  a l s o

17 p e rm is s ib le  to  a t ta c h  an e x h ib i t  to  a . b i l l  in  e q u ity  sim ply to

18 *am plify* th e  a l le g a t io n s  of th e  b i l l *  R ichardson v .  C u rlee ,1 5 8

19 So* 189» 191, 229 Ala* 505: V irg in ia ,  etc*» v* Satsum a, e tc * ,

20 148 3o. 853, 857, 227 Ala* 55: Pool v . M enefee, 88 So* 654, 656,

21 205 A la . 531.

22 I t  i s  a l s o  p ro p e r  to  annex and in c o rp o ra te  documents which
23 do n o t form th e  b a s is  f o r  a cause o f a c t io n  i f  th e  p le a d in g  be
24 fram ed f o r  suoh a purpose p ro v id ed  th e  in c o rp o ra te d  m a te r ia l  r e la te
25 to  th e  grounds upon which th e  p l a i n t i f f  r e s t s  h i s  claim * In
26 H o lly  Sugar Corp* v* Jo h n s to n , 18 Cal* 2d* 218, 225-226, where a
27 w r i t te n  p r o te s t  which was in c o rp o ra te d  in  th e  com plain t b u t whioh
28 d id  n o t form th e  fo u n d a tio n  f o r  the  a c t io n ,  n e v e r th e le s s ,  was h e ld
29 p ro p e r  a s  c o n s t i tu t in g  m a te r ia l  a l le g a t io n s  o f u l t im a te  f a c t s  in
30 th e  fo llo w in g  languages
31

32
HI t  e q u a lly  w ell s e t t l e d  th a t  an  in s tru m e n t 

whioh i s  made a  p a r t  o f the com plain t by re fe re n c e  
and a t ta c h e d  a s  an  e x h ib i t ,  b u t whioh d id  no t con-*
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s t l t u t e  th e  c o n tra c t  upon which th e  com plain t i s  
based , may n o t supply  s u b s ta n t ia l  a l le g a t io n s  to  
th e  s ta te m e n t o f a oause o f a c t io n  u n le s s  th e  
p le a d in g  i s  fram ed f o r  th a t  purpose and w ith  t h a t  
end in  view* (S l iv e r s  v* Grossman, su p ra , a t  p*700;
Santa Rosa Bank v* P ax to n , su p ra , a t  p* 108; E s ta te  
of Cook, 137 Cal* 184, 191)* ^he I n s ta n t  ease  comes 
p r e c is e ly  w ith in  t h i s  exception* The com plain t 
d i r e c t ly  r e f e r s  to  th e  p r o te s t  n o t sim ply a s  ev idence 
o f com pliance w ith  th e  r e q u is i t e  p ro c e d u ra l fo rm a li ty  
b e fo re  b r in g in g  s u i t ,  b u t a s  a means o f  Ms e t t i n g  
f o r th  the  grounds upon which th e  p l a i n t i f f  r e s t s  i t s  
c la im s ,” and f o r  th a t  ex p ress  o b je o t a oopy o f  th e  
n eoessa ry  document was In c o rp o ra te d  by th e  u se  o f a p t 
words o f re fe re n c e  above quoted* F urtherm ore , th e  
p r o te s t  was made under o a th , w hich c ircum stance  
im ports  v e r i ty  to  i t s  c o n te n ts  and removes any q u es tio n  
a s  to  th e  p le a d e rs  i n t e n t  to  make i t s  own th e  aver«» 
ments co n ta in ed  in  th e  a tta c h e d  e x h ib i t* 8

E x h ib it 1 to  th e  com plain t i s  in c o rp o ra te d  by a p t  words on

page 20* I t  i s  a n o tic e  o f r e s c is s io n  o f th e  re n u n c ia tio n s  and.

s e t s  f r o th  th e  s p e o if ic  grounds and reaso n s  f o r  th e  re so is a lo n s»

E x h ib it  2 to  th e  supplem ental com plain t i s  th e  ”F o r ta s  l e t t e r 8

in c o rp o ra te d  th e r e in  by a p t  words on page 4 , l i n e  2 , E x h ib it 3 to

th e  supplem ental com plain t I s  th e  w r i t te n  p r o te s t  o v er th e  oonti-»

nuing  n a tu re  o f  th e  duress»  I t  i s  in c o rp o ra te d  by a p t  words on

page 8 , l i n e  14* Each o f th e  s a id  e x h ib i t s  s a t i s f i e d  th e  require«»

m ents o f th e  fo re g o in g  r u le s  a u th o r iz in g  th e  in c o rp o ra tio n  o f  ex-»

h i b i t s  f o r  th e  purpose o f a id in g ,  e x p la in in g  and am p lify in g  th e

a l le g a t io n s  and f o r  su p p ly in g  s u b s ta n t ia l  a l le g a t io n s  to  th e  plead?

ings*  S ince th e  ad o p tio n  o f th e  new r u le s  l i b e r a l i z i n g  th e  r u le s

o f f e d e ra l  p ro ced u re  th e  In c o rp o ra tio n  o f w r i t te n  documents to

p le a d in g s  has been reco g n ized  a s  a  m a tte r  o f  r ig h t  in  th e  f e d e r a l

J u r is d ic t io n *  See Rule 1 0 (o) R#C*P#

VII

(OTHER APPLICABLE RULES AUTHORIZING INCORPORATION
! OF exhibMHBS

A lthough th e re  i s  no h a rd  ru le  th a t  an in s tru m e n t needs to  be 

s e t  ou t in  ex ten so  In  a b i l l  in  eq u ity  i t  must be s e t  ou t i f  the

»10<i
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b i l l  shows th a t  I s  e s s e n t i a l  to  the p ro p e r  c o n s tru c tio n  o f parti** 

o u la r  c la u se s  which i t  co n ta in s«  See U»S* v* U n ited  Shoe Maoh, Co*» 

234 Fed# 127,128* I t  i s  a l s o  a  ru le  in  eq u ity  th a t  any and every  

document e s s e n t i a l  to  make o u t th e  p l a i n t i f f * s  case  where th e  terms 

a re  n o t a o tu a l ly  r e c i te d  in  th e  b i l l  should  be made an e x h ib i t  to  

th e  p lead in g s«  See M arsha ll v , T u rn b u ll> (CC&N¥), 34 Fed* 827; 

E v erg lad es D* League v* Napoleon B* Browerage D rainage D l s t r i o t *

253 Fed* 246, 251, w r i t  o f  e r r o r  dlsm* 251 U*S* 567*

“Where in t e r p r e t a t i o n  o f  p u b lio  re c o rd s  i s  in v o lv ed  and t h e i r  

l e g a l  e f f e c t  i s  to  be adjudged good p le a d in g  re q u ir e s  e i th e r  t h a t  

th e  reo o rd s be s e t  f o r th  a t  le n g th  in  th e  body o f th e  p le a d in g s  

o r  th a t  co p ies  o f  them be f i l e d * “ Bee 49 0#J «80, sec* 7 2 (b ) , 

c i t i n g  Newport v# Lang, 160 S*W* 495, 155 Ky* 776, where the  c o u r t  

s ta te d  th a t  u n le s s  t h i s  i s  done “th e  c o u r ts  w i l l  be l e f t  to  th e  

in t e r p r e t a t i o n  o f such re c o rd s  which a re  co n ta in ed  in  th e  oonolu«* 

s io n s  reached  by th e  p le a d e r  o r  h i s  a t to rn e y s

A lthough “documents which a re  mere ev idence sh o u ld , a s  a 

g e n e ra l r u le ,  be p lead ed  on ly  acco rd in g  to  t h e i r  l e g a l  e f f e c t “ 

i t  I s  th e  ru le  th a t  in  a s u i t  in  eq u ity  which In v o lv es  “a j u d i c i a l  

i n t e r p r e t a t i o n “ o f an in s tru m e n t th e  In s tru m en t I t s e l f  should 

be s e t  ou t in  a p le a d in g  acco rd in g  to  i t s  te rn s  o r  be an n ex ed .th e re*  

to  a s  an e x h ib it*  Edgar v* Emerson, 139 S*W*122, 124, 235 Mo*

552; 49 Q*J* 80 , seo* 72*

A lthough, under Rule 9}e) R*C*P*, i t  i s  no t n ec e ssa ry  to  s e t  

f o r th  m a tte r  showing th e  ju r i s d io t in n  o f an o f f i c e r  to  ren d er a 

judgment o r  d e o is ib n  i t  i s  e s s e n t i a l  to  s e t  f o r th  th e  Judgment, 

d e c is io n  o r  f in d in g  o f such o f f ic e r*  In  p a rag rap h  ( c ) ,  pg 2 l i n e  

21 and (d) pg* 4 , l i n e  2, o f  th e  supplem ental com plain t i t  i s  

charged  th a t  Hon* Abe F o r ta s ,  as th e  Under S eo re ta ry  o f the  I n t e r i o r ,  

made a judgment and f in d in g  th a t  th e  re n u n c ia tio n s  o f th e  p l a i n t i f f #  

were th e  p ro d u c ts  of d u ress  and coercion*  E x h ib it 2

- 11-
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whioh I s  in c o rp o ra te d  th e re in  s e ts  f o r th  a g en e ra l d e t a i l  o f t h a t

Judgment and f in d in g  whioh i s  in c o rp o ra te d  th e re in  by a p t words*

I t  i s  an o f f i c i a l  document execu ted  by th e  o f f i c e r  in  charge of th«!

f e d e r a l  agency to  whose charge the p l a i n t i f f s  were com m itted a t

th e  tim e o f ren u n c ia tio n #  The "F o rtag  l e t t e r 1* s e t s  f o r th  th e

u l t im a te  f a c t s  o f d u ress  and co e rc io n  which caused each re n u n o ia tid n ,£§
I t  form s th e  fo u n d a tio n  o f p l a i n t i f f s 1 claim s# I t  i s  v i t a l  to  th e  

p l a i n t i f f s 1 case# I t  a m p lif ie s ,  a id s  and e x p la in s  th e  a l le g a t io n s  

of d u ress  in  th e  p lead ings*  I t  su p p lie s  a l le g a t io n s  o f s u b s ta n t ia l  

f a c t  to  th e  p lead in g s#  I t  i s  e s s e n t i a l  to  th e  p ro p e r  c o n s tru c tio n  

o f th o se  a l le g a tio n s *  The document I t s e l f  r e q u ire s  a J u d ic ia l  

i n t e r p r e t a t i o n  and a p p lic a tio n #  In  in c o rp o ra t in g  i t  a s  an  e x h ib i t  

by a p t  words th e  p l a i n t i f f s  have com plied w ith  th e  p ro v is io n s  o f 

Rule 9 ( e ) ,  9 (d ) and 9(b)R*C*P* The f a o t  a lo n e  th a t  th e  document 

i s  an o f f i c i a l  one, ex ecu ted  by a p u b lic  o f f io e r  and o o n s t i tu t ln g  

a p u b lic  re c o rd  whioh i s  n o t p u b lish e d  in  an o f f i c i a l  r e p o r t  form  

re n d e rs  i t  n ec e ssa ry  and p ro p e r  to  be p lead ed  and in c o rp o ra te d  

a s  an ex h ib it#  C onsequently , i t s  an n ex a tio n  and In co rp o ra tio n  

by re fe re n c e  would seem to  be n o t on ly  p ro p e r  b u t n ecessa ry  a s  

w ell#

CONCLUSION

The d e fe n d a n ts1 o h ie f  com plain t i s  th a t  th ey  do n o t know how 

to  answ er th e  a l le g a t io n s  co n ta in ed  in  ou r p lead in g s*  They 

reco g n ize  th a t  in  o rd e r  to  answ er th e  p la in t i f f s *  s p le a d in g s  t ru th - ' 

f u l l y  th ey  n e o e s s a r i ly  must adm it th e  t r u t h  of th e  f a c t s  r e o i te d  

th e r e in  and th e re b y  im m ediately  ren d e r  t h e i r  answ er s u s c e p tib le  to  

a m otion f o r  Judgment on th e  p le a d in g s  and f o r  summary Judgment 

in  fa v o r  o f p l a i n t i f f s *  O bviously th e  d efen d an ts  do n o t w ish t h i s  

to  happen and , co n seq u en tly , would p r e f e r  to  have th e  F o rta s  l e t t e ^  

s t r ic k e n  so t h a t  by g e n e ra l d e n ia ls  in  an answ er th ey  m ight have 

a te n d e ra b le  is s u e  re se rv e d  whioh Blight b r in g  them up to  th e

—IE**
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1 t r i a l  s ta g e  o f th e  case* The d efen d an ts  a re  trap p ed  by the  p lead « f M
2 in g s  and w ish to  d elay  a judgm ent b e in g  e n te re d  in  fa v o r  o f p la in -

3 t i f f s  on the  p lead in g s*  N e v e rth e le s s , th e  p l a i n t i f f s  a re  e n t i t l e d ■
■ . - - 

4 to  have th e  d efen d an ts  f i l e  an answer a d m ittin g  th e  t r u t h  th a t

5 th e  re n u n c ia tio n s  were th e  r e s u l t s  o f th e  d u ress  and ooero ion

6 a l le g e d  and a s  proved by th e  o f f l o i a l  f in d in g  get f o r th  in  the

7 “F o r ta s  l e t t e r “* There i s  no good reaso n  f o r  th e  d efen d an ts  to

8

av o id  th e  b a s ic  is s u e s  and seek to  have the  c o u rt t i e d  up in  some

9 1 ,500  in d iv id u a l  t r i a l s  In v o lv in g  y e a rs  in  c o u rt upon is s u e s  e a s i ly

10 ten d e red  and determ ined  on th e  p le a d in g s  alone*

11 F or th e  fo re g o in g  rea so n s  th e  p l a i n t i f f s  r e s p e c t f u l ly  subm it

12 th e  d e fe n d a n ts1 m otion to  s t r i k e  comes too  l a t e ,  i s  v io la t iv e  o f

13 th e  a fo re sa id  s t ip u la t io n s  and c o u rt o rd e r s ,  i s  w holly  w ith o u t

14 m e rit  and th a t  th e  c o u rt has j u r i s d i c t i o n  only  to  d ism iss  o r  deny

15I s a id  motion*

16I ■ ■. ■
17

I 18

19

20 

31 
22

H  2 3

24

25

26■

Wayne M* C o l l in s ,
1721 M ills  Tower,
San F ra n c isc o , 4 , C a lif*  
G a r f ie ld  1218*
A tto rn ey  f o r  P l a in t i f f s *

R eoeip t o f  a  copy o f th e  fo reg o in g  P o in ts  and A u th o r i t ie s
à

i s  hereby  ad m itte d  t h i s  1 s t  day o f May, 1946*

Tbm G* C la rk , A tto rn ey  G eneral* 
Frank J* Hennessy, U*S* A ttorney*

I ■

■

27

28

By*
A s s is ta n t  0*S* A tto rn ey  
A tto rn ey s  f o r  D efendants*

29

30

31 I

32
*-*13**
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4

5
sa  U S  SOUTHERN DIVIBION OF THE UNITED STATES DISTRICT COURT

6 FOR THE NORTHERN DISTRICT OF CALIFORNIA

7
KART KANAKE FUNE!TA, t t  A l . ,  «Se. |

8 |
P l a i n t i f f « ,  |

9 1 Ko. S i l f i
*Yi* §

10 ) Con«* I#« Ü ti4 ^ S
TOM CLARK, o ta .  o t a l . ,  }

11 1
D efendan ts , )

12
- ...... — ........- .................... - ..... - ..........................  .................... j

13 ^TIFtPfATION AND ORDER EXTENDING TIME
14

15
I f  IS  SflPULAfTO between th e  p a r t i« «  h « r« to  t h a t  th e  t in e

16
w ith in  whloh th o  d * f ,n à a n t»  « h a l l  f i l o  t h o i r  rooponolvo p lo a d ln g o ,

17
to - w i t ,  answer« t a  th e  c e n p la in t  and aaended and supplem ental

18 o o a p lo ln t  h e r e in ,  ho ex tended  to  and In c lu d in g  tho  1 3 th  d*y 0f

Mar» 1D4S.19

20 Ontodi May « , 1946.

21
oo War«« H. C o l l i n s , '6« A tto rn ey  f o r  P la in t i f f « *
23 fûM e ,  % â i f  $■ A tto rn e y  C enerai*
24 PltàMK êm HKMMSSSf * | |* i .  A ttorney* D efendan ts,

25 B ri r ;; .in
A s s is ta n t  U nited  S ta te s  A tto rn ey ,

26 A tto rney«  f o r  D efendan ts•
27
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29 Kay 6 , 1946.

30

31 B Î f î ïS  SfÂfsS DISfftïÔT JliflOE."

32

W A Y N E  M .  C O L L I N S  
A T T D  R N E Y  A T  LAW  

1721 MILLS TOWER  

S A N  F R A N C I S C O  

G A R F IE L D  1 21 S



ORIGINAL
Wf'li'-; c? | S? c  piF 3 L C. U

1

1 MAY 13 1946

2 ' Klfp li iscJLg tì* 5« l i ,  fitìio
3 ' BES sÌSfitiSCfr

4

5
IR fi* SOUTHERN DIVISI 0M 0F TBS UNITED STATES DISTBICT COURT

6 FOR THE NORTHOERR Di STRI OT 0? CALIFORNIA

7
KART KARAKS FUWm, et a l . ,  * te .  )

8 ì
n a l t t t i f f e ,  ) No. 28295

9 |
-▼a- ) Cena. Me. 25294-8

10 |
TOH 81ARK, e tà .  e t  a l . ,  )

11
Defendanta. ) |

12 _____ _________ -.....................-...... -Tll.......-,....... ì
13

14
STIPULATICN AND ORDER KXTKNDIMO TIRE

15 Xf XS Éff$91A ft9 betw ttn  tha p arti«*  barato th a t tha timo
_16

1 w lth lii whieh thè éef»m ente  «h a ll f l i t  t h t lr  rasponalve pi ea d i riga,
17 to-w it*  antw trt to  th» « o s p it in t  and aaendad m é  mpplemmt&l
18 eo*j»lftiat M artin, he «xtendad to and In tlu é ln g  tha g7th d&r o f

1 19 Mar# 1946* R«mSSI
20

21
22

Ifetad Mar l i #  1946*

1

23 A ttem er  fo r  P la in t if f s *
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IN fits SOUTHERN DIVISION OF THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF CALIFORNIA

STIPULATION AND ORDER EXTKNPINC TIME

IT IS  STIPULATED between th e  p a r t i e s  h e re to  th a t  th e  tim e 

w ith in  •which th e  d e fen d an ts  s h a l l  f i l e  t h e i r  re sp o n s iv e  p lead in g s*  

to -w it*  answ ers to  th e  com plain t and amended and supplem ental 

com plain t h e re in *  be ex tended  to  and in c lu d in g  seven (7) days from 

and a f t e r  th e  defendants*  m otion to  s t r i k e  s h a l l  have been d e te r ­

mined by the  c o u r t  h ere in *

Dated: May 2?* 1946.

^a3rne w ; « o ï i i n e ; Tirm,rnrT.......
A tto rn ey  f o r  P la in t i f f s *

TOM C. CLARE* A tto rn ey  O en e ra l*
FRANK J* HENNESSX* U.S* A ttorney* D efendants*

By:
7 A s s is ta n t ' U n ited  S ta te s  A tto rn ey . 

A tto rn ey s f o r  D efendants*

SO ORDERED:

May 27* 1946.

OMÎTES É tkW é  Di sfS ïfif  JiffiffiÈ.
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