State of California

FAIR EMPLOYMENT
PRACTICE ACT

(Chapter 121, Part 4.5, Division 2, Labor Code)

FEPC RULES AND REGULATIONS

GUIDE TO PRE-EMPLOYMENT
INQUIRIES

FAIR EMPLOYMENT PRACTICE COMMISSION

Pier Gherini, Chairman
C. L. Dellums Catherine Montgomery
Donald D. Diers Stella Sandoval

Mark Guerra J. M. Stuchen

State of California
RONALD REAGAN, Governor

Agriculture and Services Agency
Department of Industrial Relations
Division of Fair Employment Practices
ROGER A. TAYLOR, Chief




TABLE OF CONTENTS
California Fair Employment Practice Aet_______________________ 3

Rules and Regulations Governing Practice and Procedure before
the Fair Employment Practice Commission___________________ 12

Guide to Lawful and Unlawful Pre-employment Inquiries by Em-
ployers, Employment Agencies, and Labor Organizations______ 31

(2)




The People of the State of California have created a State Commission
on Fair Employment Practices designed to prevent and eliminate
practices of discrimination in employment and otherwise against
persons because of race, religious creed, color, mational origin,
amcestry, or sex.

Section 1. Part 4.5 (commencing with Section 1410) is added to
Division 2 of the Labor Code, to read:

PART 4.5. FAIR EMPLOYMENT PRACTICES

1410. This part may be referred to as the ‘‘California Fair Em-
ployment Practice Act.’’

1411. Tt is hereby declared as the public policy of this state that
it is necessary to protect and safeguard the right and opportunity of
all persons to seek, obtain, and hold employment without diserimina-
tion or abridgment on account of race, religious creed, color, national
origin, ancestry, or sex.

It is recognized that the practice of denying employment opportunity
and diseriminating in the terms of employment for such reasons
foments domestic strife and unrest, deprives the state of the fullest
utilization of its capacities for development and advance, and sub-
stantially and adversely affects the interests of employees, employers,
and the public in general.

This part shall be deemed an exercise of the police power of the state
for the protection of the public welfare, prosperity, health, and peace
of the people of the State of California.

1412. The opportunity to seek, obtain and hold employment with-
out discrimination because of race, religious creed, color, national
origin, ancestry, or sex is hereby recognized as and declared to be a
civil right.

1413. As used in this part:

(a) ‘““Person’’ includes one or more individuals, partnerships, as-
sociations or corporations, legal representatives, trustees, trustees in
bankruptey, or receivers.

(b) ‘““Employment agency’’ includes any person undertaking for
compensation to procure employees or opportunities to work.

(e) ‘“Labor organization’’ includes any organization which exists
and is constituted for the purpose, in whole or in part, of collective
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bargaining or of dealing with employers concerning grievances, terms
or conditions of employment, or of other mutual aid or protection.

(d) “Employer,’’ except as hereinafter provided, includes any per-
son regularly employing five or more persons, or any person acting as
an agent of an employer, directly or indirectly ; the state or any politi-
cal or civil subdivision thereof and cities.

““Employer’’ does not include a social club, fraternal, charitable,
educational or religious association or corporation not organized for
private profit.

(e) ‘“Employee’’ does not include any individual employed by his
parents, spouse or child.

(£) ““Commission,’” unless a different meaning clearly appears from
the context, means the State Fair Employment Practice Commission
created by this part.

(g) ‘‘Affirmative actions’’ means any educational activity for the
purpose of securing greater employment opportunities for members of
racial, religious, or nationality minority groups and any promotional
activity designed to secure greater employment opportunities for the
members of such groups on a voluntary basis.

1414. There is in the Division of Fair Employment Practices the
State Fair Employment Practice Commission. Such commission shall
consist of seven members, to be known as commissioners, who shall be
appointed by the Governor, by and with the advice and consent of the
Senate, and one of whom shall be designated as chairman by the Gov-
ernor. The term of office of each member of the commission shall be for
four years; provided, however, that of the commissioners first ap-
pointed two shall be appointed for a term of one year, one for a term
of two years, one for a term of three years, and one for a term of four
years. The term of office of each member of the commission appointed
pursuant to the 1963 amendments to this section shall also be for four
years; provided, however, that of the two commissioners first appointed
pursuant to the said amendments, one shall be appointed for a term
which shall expire September 18, 1966, and one for a term which shall
expire September 18, 1967.

1415. Any member chosen to fill a vacancy occurring otherwise than
by expiration of term shall be appointed for the unexpired term of the
member whom he is to succeed. Three members of the commission shall
constitute a quorum for the purpose of conducting the business thereof.

The Governor shall also appoint a Chief of the Division of Fair Em-
ployment Practices, who shall be the principal executive officer of the
commission.

1415.5. Proceedings conducted pursuant to this part are within the
meaning of Section 11126 of the Government Code and the commission
may conduct executive sessions subject to the provisions of Article 9
(commencing with Section 11120), of Chapter 1 of Part 1 of Division 3
of Title 2 of the Government Code.

1416. Bach member of the commission shall serve without com-
pensation but shall receive fifty dollars ($50) for each day actually
spent in the performance of his duties under this part and shall also
be entitled to his expenses actually and necessarily incurred by him in
the performance of his duties.
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1417. Any member of the commission may be removed by the Gov-
ernor for inefficiency, for neglect of duty, misconduct or malfeasance
in office, after being given a written statement of the charges and an
opportunity to be heard thereon.

1418. The.commission shall formulate policies to effectuate the pur-
poses of this part and may make recommendations to agencies and
officers of the state and local governments in aid of such policies and
purposes.

1419. The commission shall have the following functions, powers
and duties:

(a) To establish and maintain a principal office and such other
offices within the state as the Legislature authorizes.

(b) To meet and function at any place within the state.

(e) To appoint an attorney, and such clerks and other employees
as it may deem necessary, fix their compensation within the limitations
provided by law, and prescribe their duties.

(d) To obtain upon request and utilize the services of all govern-
mental departments and agencies.

(e) To adopt, promulgate, amend, and rescind suitable rules and
regulations to carry out the provisions of this part.

(f) To receive, investigate and pass upon complaints alleging dis-
crimination in employment because of race, religious creed, color, na-
tional origin, ancestry, or sex.

(g) To hold hearings, subpoena witnesses, compel their attendance,
administer oaths, examine any person under oath and, in connection
therewith, to require the production of any books or papers relating
to any matter under investigation or in question before the commis-
sion.

(h) To ereate such advisory agencies and conciliation couneils, local
or otherwise, as in its judgment will aid in effectuating the purposes
of this part, and may empower them to study the problems of discrimi-
nation in all or specific fields of human relationships or in specific in-
stances of discrimination because of race, religious creed, color, national
origin, ancestry, or sex, and to foster through community effort or
otherwise good will, cooperation, and conciliation among the groups and
elements of the population of the state and to make recommendations
to the commission for the development of policies and procedures in
general. Such advisory agencies and conciliation councils shall be com-
posed of representative citizens, serving without pay.

(i) To issue such publications and such results of investigations and
research as in its judgment will tend to promote good will and mini-
mize or eliminate diserimination because of race, religious ereed, color,
national origin, ancestry, or sex.

(3j) To investigate, approve, and certify equal employment oppor-
tunity programs proposed by a contractor to be engaged in pursuant
to subdivision (b) of Section 1431, and to fix and collect such fees as
are necessary for the cost of the investigation, approval or certification.
The fees collected shall be paid into the General Fund of the State
Treasury.

(k) To render annually to the Governor and biennially to the Legis-
lature a written report of its activities and of its recommendations.

(Amended by Stats. 1971, Ch. 1814.)
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1419.5. The commission is empowered to prevent diserimination in
housing as provided in Part 5 (commencing with Section 35700) of
Division 24 of the Health and Safety Code.

1419.7. The commission may also provide assistance to communities
and persons therein in resolving disputes, disagreements, or difficulties
relating to discriminatory practices based on race, religious creed, color,
national origin, or ancestry which impair the rights of persons in such
communities under the Constitution or laws of the United States or of
this state. The services of the commission may be made available in
cases of such disputes, disagreements, or difficulties only when, in its
judgment, peaceful relations among the citizens of the community in-
volved are threatened thereby. The commission’s services are to be made
available only upon the request of an appropriate state or local public
body, or upon the request of any person directly affected by any such
dispute, disagreement, or difficulty.

The assistance of the commission pursuant to this section shall be
limited to endeavors at conference, conciliation, and persuasion.

Note: Stats. of 1968, Ch. 1320 also contained the following provision :

Sec. 3. The Legislature hereby finds and declares that in view of the enactment
of Title VIII of Public Law 90-284, relating to fair housing, the time spent by the
State Fair Employment Practice Commission in enforcing Part 5 (commencing with
Section 35700) of Division 24 of the Health and Safety Code, relating to discrimina-
tion in housing, will be less than as present, and thus the commission should be
able to, and is hereby directed to, implement the provisions of this act with its
present staff and with no added expense to the state.

1419.9. (a) The commission shall, whenever possible, in performing
its functions, seek and utilize the cooperation of appropriate state or
local, public, or private agencies, and may cooperate in such endeavors
with the federal Community Relations Service.

(b) The activities of all commissioners and employees of the com-
mission in providing conciliation assistance shall be conducted in con-
fidence and without publicity, and the commission shall hold confi-
dential any information acquired in the regular performance of its
duties upon the understanding that it would be so held. No commis-
sioner or employee of the commission shall engage in the performance
of investigative or prosecuting functions of any department or agency
in any litigation arising out of a dispute in which he acted on behalf
of the commission. Any commissioner or other employee of the com-
mission, who makes public in any manner whatever any. information
in violation of this subdivision, is guilty of a misdemeanor and, if a
member of the state civil service, shall be subject to diseiplinary action
under the State Civil Service Act.

1420. Tt shall be an unlawful employment practice, unless based
upon a bona fide occupational qualification, or, except where based upon
applicable security regulations established by the United States or the
State of California :

(a) For an employer, because of the race, religious creed, color, na-
tional origin, ancestry, or sex of any person, to refuse to hire or employ
him or to refuse to select him for a training program leading to em-
ployment, or to bar or to discharge such person from employment or
from a training program leading to employment, or to discriminate
against such person in compensation or in terms, conditions or privileges
of employment.
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(b) For a labor organization, because of the race, religious creed,
color, national origin, ancestry, or sex of any person, to exclude, expel
or restrict from its membership such person, or to provide only second-
class or segregated membership or to diseriminate against any person
because of the race, religious creed, color, national origin, ancestry, or
sex of such person in the election of officers of the labor organization or
in the selection of the labor organization’s staff or to discriminate in
any way against any of its members or against any employer or against
any person employed by an employer.

(c) For any person to discriminate against any person in the selec-
tion or training of that person in any apprenticeship training program
or any other training program leading to employment because of the
race, religious creed, color, national origin, ancestry, or sex of the
person discriminated against.

(d) For any employer or employment agency to print or circulate
or cause to be printed or circulated any publication, or to use any form
of application for employment or to make any inquiry in connection
with prospective employment, which expresses, directly or indirectly,
any limitation, specification or diserimination as to race, religious creed,
color, national origin, ancestry, or sex or any intent to make any such
limitation, specification or diserimination.

(e) For any employer, labor organization or employment agency to
discharge, expel or otherwise discriminate against any person because
he has opposed any practices forbidden under this act or because he has
filed a complaint, testified or assisted in any proceeding under this part.

(f) For any person to aid, abet, incite, compel, or coerce the doing
of any of the acts forbidden under this part, or to attempt to do so.

1420.1. (a) It is an unlawful employment practice for an employer
to refuse to hire or employ, or to discharge, dismiss, reduce, suspend,
or demote, any individual between the ages of 40 and 64 solely on the
ground of age, except in cases where the law compels or provides for
such action. This section shall not be construed to make unlawful the
rejection or termination of employment where the individual applicant
or employee failed to meet bona fide requirements for the job or
position sought or held, or to affect bona fide retirement or pension
programs; nor shall this section preclude such physical and medical
examinations of applicants and employees as an employer may make
or have made to determine fitness for the job or position sought or
held.

Promotions within the existing staff, hiring or promotion on the
basis of experience and training, rehiring on the basis of seniority
and prior service with the employer, or hiring under an established
recruiting program from high schools, colleges, universities, and trade
schools shall not, in and of themselves, constitute a violation of this
section. °

(b) This section shall not limit the right of an employer, employ-
ment agency, or labor union to select or refer the better qualified
person from among all applicants for a job. The burden of proving
a violation of this section shall be upon the person or persons claiming
that the violation occurred.
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(¢) The age limitations of the apprenticeship programs in which
the state participates shall not be deemed to violate this section.

1420.5. The Division of Fair Employment Practices shall maintain
liaison with the human relations commissions of cities, counties, and
any city and county, and shall provide any information not designated
by law as confidential to such commissions on request.

1421. The commission is empowered to prevent unlawful employ-
ment practices. When it shall appear to it that an unlawful employ-
ment practice may have been committed, the chairman of the com-
mission shall designate one of the commissioners to make, with the
assistance of the commission’s staff, prompt investigation in connection
therewith. If such commissioner determines after such investigation
that further action is warranted, he shall immediately endeavor to
eliminate the unlawful employment practice complained of by confer-
ence, conciliation and persuasion. The members of the commission and
its staff shall not disclose what has transpired in the course of such
endeavors. ;

Every member of the commission or its staff who discloses informa-
tion in violation of the requirements of this section is guilty of a mis-
demeanor. Such disclosure by an employee subject to civil service shall
be cause for disciplinary action under the State Civil Service Act.

1421.1. When contacted by the commission or its staff, employers,
unions or employment agencies shall be informed whether a particular
discussion, or portion thereof, constitutes either: (a) endeavors at con-
ference, conciliation and persuasion which may not be disclosed by
the commission or received in evidence in any formal hearing or court
action; or (b) investigative processes, which are not so protected.

1422. Any person claiming to be aggrieved by an alleged unlawful
employment practice may file with the commission a verified complaint
in writing which shall state the name and address of the person, em-
ployer, labor organization or employment agency alleged to have com-
mitted the unlawful employment practice complained of and which
shall set forth the particulars thereof and contain such other informa-
tion as may be required by the commission. The Attorney General may,
in like manner, make, sign and file such complaint. Any employer whose
employees, or some of them, refuse or threaten to refuse to cooperate
with the provisions of this part may file with the commission a verified
complaint asking for assistance by conciliation or other remedial action.

No complaint may be filed after the expiration of one year from the
date upon which the alleged unlawful employment practice or refusal
to eooperate occurred ; except that this period may be extended for not
to exceed 90 days following the expiration of that year, if a person
allegedly aggrieved by an unlawful employment practice first obtained
knowledge of the facts of the alleged unlawful employment practice
after the expiration of one year from the date of their occurrence.

Complaints alleging a violation of subdivision (c¢) of Section 1420
of this code shall be filed as provided in Section 3096 of this code.

1422.1. The commission shall cause any verified complaint filed
under the provisions of this part to be served, either personally or by
certified mail with return receipt requested, upon the person, employer,
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labor organization, or employment agency alleged to have committed
the unlawful employment practice complained of. Service shall be made
at the time of initial contact with said person, employer, labor organiza-
tion, or employment agency or the agents thereof, or within 45 days,
whichever first occurs.

1422.2. (a) The commission shall notify in writing a person, em-
ployer, labor organization, or employment agency, or the agents thereof,
that they are being investigated under Section 1421, either at the time
of initial contact or within 45 days, whichever first occurs.

(b) After a verified complaint has been filed under Section 1422 or
a Section 1421 investigation has been commenced, and the preliminary
investigation thereof has been carried out, or a 45-day period has
elapsed from the filing of the verified complaint or the commencement
of the Section 1421 investigation, if the preliminary investigation has
not then been completed, an appropriate superior court may, upon
motion of the respondent or party under investigation, order the com-
mission to give to the respondent or party under investigation, within
a specified time, a copy of any book, document, or paper, or any entries
therein, in the possession or under the control of the commission, con-
taining evidence relating to the merits of the verified complaint or the
Section 1421 investigation, or to a defense thereto. The commission
shall comply with such an order.

1423. After the filing of any complaint alleging facts sufficient to
constitute a violation of any of the provisions of Section 1420, an in-
vestigation shall be made as provided in Section 1421 and, where war-
ranted by the evidence, an attempt to eliminate such practice shall be
made as provided in Section 1421, unless such attempt has previously
been made.

In case of failure to eliminate such practice, or in advance thereof
if in the judgment of the commissioner making the investigation, cir-
cumstances warrant, the latter shall cause to be issued and served in
the name of the commission, a written accusation, together with a
copy of such complaint, as the same may have been amended, requiring
the person, employer, labor organization or employment agency named
in such accusation, hereinafter referred to as ‘‘respondent,’’ to answer
the charges of such accusation at a hearing.

1424. The written accusation, hearings, and all matters pertaining
thereto shall be in accordance with the Administrative Procedure Act,
Chapter 5 (commencing with Section 11500) of Part 1, Division 3,
Title 2 of the Government Code, and the commission shall have all the
powers granted therein.

1425. The case in support of the accusation shall be presented before
the commission by one of its attorneys or agents, and the commissioner
who shall have previously made the investigation and caused the notice
to be issued shall not participate in the hearings except as a witness
and shall not give his opinion of the merits of the case nor shall he
participate in the deliberations of the commission in such case; and the
aforesaid endeavors at conciliation shall not be received in evidence.

1426. If the commission finds that a respondent has engaged in any
unlawful employment practice as defined in this part, the commission
shall state its findings of fact and shall issue and cause to be served
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on such respondent an order requiring such respondent to cease and
desist from such unlawful employment practice and to take such action,
including (but not limited to) hiring, reinstatement or upgrading of
employees, with or without back pay, or restoration to membership in
any respondent labor organization, as, in the judgment of the commis-
sion, will effectuate the purposes of this part, and including a require-
ment for report of the manner of compliance. If the commission finds
that a respondent has not engaged in any such unlawful employment
practice, the commission shall state its findings of fact and shall issue
and cause to be served on the complainant an order dismissing the said
accusation as to such respondent. A copy of its order shall be delivered
in all cases to the Attorney General, and such other public officers as
the commission deems proper.

Any order issued by the commission shall have printed on its face
references to the provisions of the Administrative Procedure Act which
prescribe the rights of appeal of any party to the proceeding to whose
position the order is adverse.

1426.5. If, at any time during the proceedings described in this
part, after a complaint has been served on a respondent, the complaint
is withdrawn by the complainant or dismissed by the commission, or
an investigation is terminated or closed by the commission, notice of
this fact shall be given to the respondent and the complainant without
undue delay.

1427. The commission shall establish rules of practice not incon-
sistent with law to govern the foregoing procedure and its own actions
thereunder.

1428. Every final order or decision of the commission is subject to
judicial review in accordance with law.

1429. Whenever the commission believes, on the basis of evidence
presented to it, that any person is violating or is about to violate any
final order or decision issued by it pursuant to this part, the commis-
sion may bring an action in the Superior Court of the State of Cali-
fornia against such person to enjoin him from continuing the violation
or engaging therein or in doing anything in furtherance thereof. In
such action an order or judgment may be entered awarding such tem-
porary restraining order or such preliminary or final injunction as
may be proper.

1430. Any person who shall willfully resist, prevent, impede or in-
terfere with any member of the commission or any of its agents or
agencies in the performance of duties pursuant to this part, or who
shall in any manner willfully violate an order of the commission, shall
be guilty of a misdemeanor, punishable by imprisonment in a county
jail, not exceeding six (6) months, or by a fine not exceeding five
hundred dollars ($500), or both.

1431. (a) The Division of Fair Employment Practices may engage
in affirmative actions with employers, employment agencies, and labor
organizations in furtherance of the purposes of this part as expressed
in Section 1411.

(b) Every contractor performing a public work contract in excess
of two hundred thousand dollars ($200,000) awarded by the state
under Chapter 3 (commencing with Section 14250) of Part 5 of
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Division 3 of Title 2 of the Government Code or Chapter 14 (com-
mencing with Section 25200) of Division 18 of the Education Code
shall submit to the commission an equal employment opportunity
program for approval and certification by the commission. Every such
contractor whose program is approved and certified by the commission
shall immediately effectuate it.

(Amended by Stats. 1971, Ch. 1814.)

Note: Stats. 1967, Ch. 1506, also contained the following provision :

SEc. 5. The provisions of this act shall not be construed to promote employment
upon a preferential or quota basis. Notwithstanding any other provision to the
contrary, all information received by the commission pursuant to this act shall
remain confidential and shall not serve as the basis for the filing of a complaint
against any employer.

1432. The provisions of this part shall be construed liberally for the
accomplishment of the purposes thereof. Nothing contained in this act
shall be deemed to repeal any of the provisions of the Civil Rights Law
or of any other law of this state relating to diserimination because of
race, religious creed, color, national origin, ancestry, or sex.

Nothing contained in this act shall be deemed to repeal or affect the
provisions of any ordinance relating to such diserimination in effect
in any ecity, city and county, or county at the time this act becomes
effective, insofar as proceedings theretofore commenced under such
ordinance or ordinances remain pending and undetermined. The re-
spective administrative bodies then vested with the power and authority
to enforce such ordinance or ordinances shall continue to have such
power and authority, with no ouster or impairment of jurisdiction,
until such pending proceedings are completed, but in no event beyond
one year after the effective date of this act.

Nothing contained in this part relating to diserimination on account
of sex shall be deemed to affect the operation of the terms or conditions
of any bona fide retirement, pension, employee benefit, or insurance
plan, provided such terms or conditions are in accordance with cus-
tomary and reasonable or actuarially sound underwriting practices.

Note: Stats. 1970 also contains the following :

SEc. 6. Nothing contained in this act shall be deemed to repeal, extend, or amend
any law or regulation issued pursuant thereto relating to wages, hours, or condi-
tions of employment.

1433. If any clause, sentence, paragraph, or part of this part or
the application thereof to any person or circumstance, shall, for any
reason, be adjudged by a court of competent jurisdiction to be invalid,
such judgment shall not affect, impair, or invalidate the remainder
of this part and the application thereof to other persons or circum-
stances, but shall be confined in its operation to the clause, sentence,
paragraph, or part thereof directly involved in the controversy in
which such judgment shall have been rendered and to the person or
circumstances involved.
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RULES AND REGULATIONS
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TITLE 8 Famr EMPLOYMENT PrACTICE COMMISSION 7
(Register 72, No. 46—11-4-72)

CHAPTER 3. DivisioN oF FAIR EMPLOYMENT PRACTICES
DETAILED ANALYSIS

Section Section

300. Definitions 312. Advisory Agencies and Concilia-
301. Investigations Where No Com- tion Councils

plaint Has Been Filed 313. Posting of Act
302. Procedure 314. Amendment of Rules
303. Investigations 315. Availability of Rules
304. Issuance of Written Accusation 316. Construction of Rules
305. 317. Certification of Public Works Con-
306. Public Hearings tracts
307. Orders 318. Part A Program
308. Witnesses 319. Part B Program
309. Record of Proceedings 320. Equal Employment Opportunity
310. Services of Accusations, Orders Officer

and Other Processes 321. Subcontractor Compliance
311. Certification 322. Forms

323. Notification

300. Definitions. (a) The term “act” as used herein shall mean
the Fair Employment Practice Act, Division 2, Part 4.5 (commencing
with Section 1410) of the Liabor Code.

(b) The term ‘‘chairman’’ shall mean the chairman of the Fair
Employment Practice Commission.

(¢) The term ‘‘assigned commissioner’’ shall mean the member
of the commission appointed by the chairman to take charge of a par-
ticular complaint or an investigation pursuant to provisions of the act.

(d) The term ‘‘complainant’’ shall mean the person by whom, or
in whose behalf, a complaint is filed.

(e) The term ‘‘respondent’’ shall mean the person, employer, em-
ployment agency or labor organization against whom the complaint
is made.

(£) The terms ‘‘person,’’ ‘‘employment agency,’’ ‘‘labor organ-
ization,”’ ‘‘employer,’’ ‘‘employee,’’ and ‘‘commission,’’ as used herein
shall have the same meaning as set forth in the act.

(g) The term ‘‘public works’’ shall mean any project as defined
in Section 14254 of Chapter 3 (commencing with Section 14250) of
Part 5 of Division 3 of Title 2 of the Government Code or in Section
25201 of Chapter 14 (commencing with Section 25200) of Division 18
of the Education Code.

(h) The term ‘‘contractor’’ shall mean any contractor employed
upon public works who is awarded a contract by the State under the
State Contract Act or the State College Contract Law, the amount of
which is in excess of $200,000.

(i) The term ‘‘Equal Employment Opportunity Program’’ shall
mean any program of an affirmative nature undertaken for the purpose
of securing greater employment opportunities for members of racial,
religious or national minority groups without regard to sex.

(j) The term ‘“Part A Program’’ shall mean any Affirmative
Action Plan or Program containing equal employment opportunity
provisions imposed by federal regulation or law and required pursuant
to any contract funded in whole or in part with federal funds.
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8 INDUSTRIAL RELATIONS TITLE 8
(Register 72, No. 45—11-4-72)

(k) The term ‘‘Part B Program’’ shall mean any Affirmative
Action Plan or Program as further described in Section 319 below and
determined not to be eligible under Part A.

NoTE: Authority cited for Chapter 11 (§§ 19000-19016) : Sections 1419 and
1422, Labor Code. Additional authority cited: Section 1431, Labor Code. Adopting
agency—Fair Employment Practice Commission.

History: 1. New Chapter 11 (§§ 19000 through 19016) filed 9-14-60 ; effective
thirtieth day thereafter (Register 60, No. 20).
2. Editorial renumbering of Chapter 11 (§§ 19000-19016) to Chapter
3 (§§ 300-316). (Register 67, No. 24).
3. New subsections (g) through (k) filed 11-1-72; effective thirtieth
day thereafter (Register 72, No. 45).

301. Investigations Where No Complaint Has Been Filed. (a)
When it shall appear to the commission that an unlawful employ-
ment practice may have been committed, the chairman shall assign one
of the commissioners to make prompt investigation in connection there-
with. Such investigation shall be done with the assistance of the com-
mission’s staff.

(b) If the assigned commissioner determines after investigation
that further action is warranted, he shall immediately endeavor to
eliminate the unlawful discriminatory employment practice by con-
ference, conciliation and persuasion.

(e) In the event such unlawful employment practice is not elim-
inated by conference, conciliation and persuasion, then the commission
may refer the matter to the State Attorney General for such action as
he deems appropriate.

(d) The commission or the assigned commissioner may issue sub-
poenas and subpoenas duces tecum, during any investigation where no
complaint has been filed, wherever necessary to compel the attendance
of any party or witness at a time and place set by the commission or
the assigned commissioner, or to require the production for examina-
tion of any books, payrolls, personnel records, correspondence, docu-
ments, papers, or other evidence relating to any matter under investi-
gation. Issuance of said subpoenas and subpoenas duces tecum shall be
in accordance with the provisions of the Code of Civil Procedure.

302. Procedure. (a) Complaint.

(1) Any person claiming to be aggrieved by an alleged
unlawful employment practice may, by himself or through
his duly authorized representative, make, sign, and file with
the commission a complaint in writing under oath.

(2) The State Attorney General may make, sign and file
a complaint whenever he has reason to believe that any em-
ployer, employment agency, or labor union has engaged or is
engaging in an unlawful employment practice.

(3) Any employer whose employees, or any of them, re-
fuse or threaten to refuse to cooperate with the provisions of
the act may file a written complaint under oath asking for
assistance by conciliation or other remedial action.
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TITLE 8 Fair EMPLOYMENT PRACTICE COMMISSION 8.01
(Register 72, No. 45—11-4-72)

(4) Any person claiming that he has been discharged,
expelled, or otherwise discriminated against by an employer,
labor organization, or employment agency because he has op-
posed practices forbidden under this act or because he has
filed a complaint, testified, or assisted in any proceeding under
the act may, by himself or his duly authorized representative,
make, sign and file with the commission a complaint in writing
under oath requesting remedial action.

(b) Form and Filing. The complaint shall be in writing, signed
and verified by the complainant and filed with the commission. The
complaint, where feasible, shall be upon forms prepared by the com-
mission, blanks of which will be supplied by the commission upon
request.

(¢) Contents. A complaint shall contain the following:

(1) The full name and address of the complainant.

(2) The full name and address of the respondent or
respondents.

(3) A plain and concise statement of the facts constitut-
ing the alleged unlawful employment practice or practices.

(4) The date or dates of the alleged unlawful employ-
ment practice or practices.

(d) Time of Filing. No complaint may be filed after the expira-
tion of one year from the date upon which the alleged unlawful
employment practice or refusal to cooperate occurred ; except that this
period may be extended for not to exceed 90 days following the expira-
tion of that year, if a person allegedly aggrieved by an unlawful
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employment practice first obtained knowledge of the facts of the alleged
unlawful employment practice after the expiration of one year from
the date of their occurrence.

(e) Manner of Filing. The complaint may be filed by the com-
plainant, personally or through his duly authorized representative,
either by personal delivery or by mail to an office of the commission.
A copy of the complaint shall be served upon respondent when so
requested by the respondent.

(f) Withdrawal of Complaint. A complaint, or any part thereof,
may be withdrawn only on written consent of one or more commission-
ers, as hereinafter set forth, and upon such conditions as shall be
deemed proper under all the circumstances.

If the request for withdrawal is made before the accusation has
been filed, the consent of the assigned commissioner shall be obtained.

If the request for withdrawal is made after the accusation has
been filed, the consent of the commission shall be obtained.

The request for withdrawal of the complaint shall be in writing
and shall set forth the reasons for such request. The request to withdraw
must be signed and verified by the complainant.

(gz) Amendments. A complaint, or any part thereof, may be
amended by complainant or his duly authorized representative with
consent of the assigned commissioner at any time before hearing there-
on, and thereafter at the discretion of the commission. The amended
complaint shall be served upon respondent within a reasonable time,
but not later than 10 days before hearing, when so requested by the
respondent.

303. Investigations. (a) Reference. After the filing of a com-
plaint, the chairman of the commiision shall assign one of the
commissioners to make prompt investigation in connection therewith.
Such investigation shall be done with the assistance of the commission’s
staff.

(b) Dismissal of Complaint. If after investigation of the com-
plaint the assigned commissioner finds no violation of the act, he shall
dismiss the complaint and in the event of such dismissal, the parties
shall be notified thereof by certified mail with return receipt requested.
Complainant shall be notified also of his right to appeal to the commis-
sion from such dismissal in accordance with Rule 19003 (e).

(e¢) Conference, Conciliation and Persuasion. If the assigned
commissioner determines after investigation that further action is war-
ranted, he shall immediately endeavor to eliminate the unlawful dis-
criminatory employment practice complained of by conference, con-
ciliation and persuasion,

(d) Conciliation. If the assigned commissioner shall succeed in
his endeavors at conference, conciliation and persuasion, at the appro-
priate time in the opinion of the assigned commissioner, he shall notify
the parties by certified mail, return receipt requested, of the terms of
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conciliation and of the complainant’s right to appeal to the commis-
sion from the terms of conciliation in acecordance with Rule 19003 (e).

(e) Appeal to the Commission. The complainant may appeal to
the commission the dismissal of his complaint by the assigned com-
missioner, or the terms of conciliation approved by the assigned com-
missioner, as the case may be. Such appeal must be in writing, state
specifically the grounds upon which it is based and be filed within
30 days from the date of the mailing of the notice of disposition in
the office of the commission where the complaint was previously filed.

If such appeal is made, the commission shall review the entire file,
and may, in its diseretion, hear the parties. The commission, in its
discretion, shall grant or deny the appeal. If the commission grants the
appeal, it shall remit the matter, together with its recommendations,
to a commissioner for further action, if any. The assigned commissioner
shall not vote in proceedings under this section.

(f) Dismissal After Appeal. If the decision of the assigned com-
missioner to dismiss a complaint or to approve the terms of concilia-
tion is upheld after appeal by the complainant, then the commission
shall enter said decision into the record as its final order or decision
in the case.

304. Issuance of Written Accusation. (a) In case of failure to
eliminate an unlawful employment practice, or in advance thereof
if in the judgment of the assigned commissioner, circumstances war-
rant, the assigned commissioner shall cause to be issued and served in
the name of the commission, a written accusation, together with a copy
of the complaint, as either or both may have been amended, requiring
the respondent to answer the charges of such accusation at a hearing.

The accusation shall state the time and place of hearing, inform
the respondent that he may file a written verified answer to the accusa-
tion and complaint, and that a failure to answer shall be deemed an
admission of the allegations of the complaint and accusation. The accu-
sation and verified complaint, as either or both may have been amended,
shall be served by certified mail, return receipt requested, or by per-
sonal service on all parties at least 30 days before the date of the
hearing. If a duly authorized representative has previously appeared
on behalf of a party, a copy of the accusation and complaint, as either
or both may have been amended, shall be furnished to said duly author-
ized representative. The accusation shall contain the charges on which
the hearing is based, and the time and place of their occurrence.

(b) Amendment of the Accusation. The accusation may be
amended as directed by the commission.

305. Answer. (a) Filing of Answer. The respondent may by
himself. or his duly authorized representative, answer the accusa-
tion. The answer shall be in writing signed by the respondent or his
duly authorized representative, and filed with three copies at the office
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of the commission within 15 days from the date of service of the
accusation. A copy of the answer shall be transmitted to the com-
plainant.

(b) Contents. The answer shall contain a general or specific de-
nial of each and every allegation of the accusation controverted by the
respondent or a denial of any knowledge or information thereof suffi-
cient to form a belief and a statement of any matter constituting a
defense. The answer shall contain the post office address and telephone
number of the respondent.

(¢) Manner of Filing. The answer may be filed by personal de-
livery, or by certified mail, return receipt requested, addressed to the
office of the commission from which the accusation issued.

(d) Failure to Deny or Admit. Failure to deny or admit any
allegation in the accusation, unless the respondent shall state in the
answer that he is without knowledge or information sufficient to form
a belief, shall be deemed an admission of such allegation.

(e) Defense and New Matter. Any allegation of new matter con-
tained in the answer shall be deemed denied without the necessity of
a reply.

(f) Extension of Time for Filing. Upon application, the chair-
man of the commission may for good cause shown extend the time
within which the answer may be filed. Any extension in excess of 30
days must be approved by the commission.

(g) Amendments. The answer or any part thereof may be
amended prior to public hearing, if any, without commission approval
and thereafter in the discretion of the commission on application duly
made therefor. An original with three copies of the amended answer
shall be filed with the commission.

(h) Amendment of Answer Upon Amendment of Accusation.
In any case where an accusation has been amended subsequent to the
filing of the answer, the respondent shall have an opportunity to amend
his answer within 15 days after service upon him of said amended
accusation.

(1) Failure to File Answer. The commission may proceed, not-
withstanding any failure of the respondent to file an answer within
the time provided herein, to hold a hearing at the time and place
specified in the accusation and may make its findings of fact and enter
its order upon the testimony taken at the hearing.

(j) Opening of Default. Upon application, the commission may

for good cause shown open a default to give respondent an opportunity
to answer the accusation.

306. Public Hearings. (a) Acceleration of Hearing. The
parties to the proceedings may consent by written stipulation to a
hearing within less than 15 days after the service of the accusation.
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(b) Presiding Officer. The hearings may be conducted by a pre-
siding officer sitting with the commission pursuant to Administrative
Procedure Act, Chapter 5 (commencing with Section 11500) of Part 1,
Division 3, Title 2 of the Government Code, and in such cases shall be
the presiding officer.

(¢) Hearings. All hearings of the commission under Section 1423
of the act shall be open to the public.

(d) Motions and Objections at Hearing. Motions made during a
hearing and objections with respeet to the conduct of a hearing, includ-
ing objections to the introduction of evidence, shall be stated orally
and shall, with the rulings of the presiding officer, be included in the
stenographie report of the hearing.

(e) Motions Before and After Hearing. All motions other than
those made during a hearing shall be in writing stating briefly the
order or relief applied for and the grounds for such motion. The orig-
inal with two copies shall be filed with the presiding officer within three
days after service thereof has been made on all parties. Answering
statements, if any, shall be served on all parties and the original thereof
with proof of service and two copies thereof shall be filed with the pre-
siding officer within seven days after service thereof on all parties
unless otherwise directed by the presiding officer. All motions shall be
decided by the presiding officer without oral argument thereon unless
the presiding officer shall determine to hear oral argument or take
testimony in which event the presiding officer shall notify the parties
of such fact and of the time and place for such argument and for the
taking of such testimony.

(f) Waiver of Objections. Any objections not duly urged before
the presiding officer, shall be deemed waived unless the failure or
neglect to urge such objection shall be excused for cause by the pre-
siding officer.

(g) Joinder of Proceedings. Two or more proceedings under the
act may be joined by the commission in its discretion.

(h) Powers and Duties of the Presiding Officer. A presiding of-
ficer shall have full authority to control the procedure of a hearing; to
admit or exclude testimony or other evidence; and to rule upon all
motions and objections. The presiding officer shall make full inquiry
into all the facts in issue and shall obtain a full and complete record
of all facts necessary for a fair determination of the issues. The pre-
siding officer may call and examine witnesses, direct the production of
papers or documents, and introduce the same into the record of the
proceedings.

(i) Powers and Duties of the Commission. The commission shall
have full authority to render a decision after hearing, and may do so
with the advice and counsel of the presiding officer. The assigned com-
missioner shall not participate in the hearing except as a witness, nor
shall he participate in the deliberations of the commission in such case.
All parties to a hearing may call, examine and cross-examine witnesses,
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impeach witnesses and call rebuttal witnesses, and introduce papers,
documents or other evidence into the record of the proceedings subject
to the ruling of the presiding officer. The complainant shall be a party
to the proceedings. He may appear at a hearing in person or by his
duly authorized representative, and he may call, examine and cross-
examine witnesses and introduce papers, documents, or other evidence
into the proceedings subject to the rule of the presiding officer. Each
respondent shall be a party to the proceedings. Any respondent may
appear at a hearing in person or by his duly authorized representative,
and he may call and examine witnesses, papers, documents, or other
evidence into the proceedings subject to the rule of the presiding officer.
All parties to the hearing may be represented by their duly authorized
representative.

(j) Presentation of Case Supporting the Accusation. The case
in support of the accusation shall be presented before the commission
by one of the commission’s attorneys or agents.

(k) Evidence of Endeavors to Conciliate. No testimony or evi-
dence shall be given or received at any hearing concerning endeavors
at conciliation.

(1) Rights of Parties at Hearings. All parties to a hearing may
call, examine and cross-examine witnesses, impeach witnesses and call
rebuttal witnesses, and introduce papers, documents or other evidence
into the record of the proceedings, subject to the ruling of the pre-
siding officer. All parties to the hearing may be represented by their
duly authorized representative.

(m) Intervention. Any person having a substantial interest in
the subject matter of any proceeding may petition for leave to intervene
in such proceeding and may become a party thereto, if the commission
finds that such person may be bound by the order to be entered in the
proceeding or that such person has a legal interest which may not be
adequately represented by existing parties, and that such intervention
would not unduly broaden the issues or delay the proceedings. Except
for good cause shown, no petition for leave to intervene will be enter-
tained if filed less than 10 days prior to hearing. Service of said peti-
tion shall be made on all parties to the proceeding.

(n) Stipulation. Stipulations with regard to matters in issue
may with the consent of the presiding officer be introduced in evidence.

(o) Continuation of Hearings. The commission may continue a
hearing from day to day or adjourn it to a later day or to a different
place by announcement thereof at the hearing or by appropriate notice.

(p) Power of the Commission to Exclude Witnesses. The com-
mission may exclude from the hearing room or from further participa-
tion in the proceeding any person who continues to engage in improper
conduct before them after having been given proper warning.

(q) Waiver of Hearing. With the consent in writing of the re-
spondent and notice to all parties, an order may be entered without
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holding any hearing or the making of any findings of fact or conclu-
sions of law.

(r) Oral Arguments or Briefs. The commission shall permit the
parties to submit oral arguments before them and to file briefs within
such time limit as the presiding officer may determine. Oral arguments
shall not be included in the stenographic report unless the commission
shall so direct.

(s) Application to Reopen a Hearing. The commission on its
own motion may, whenever justice so requires, reopen any matter pre-
viously closed by it, upon notice of such reopening being given to all
parties. A complainant or respondent may, within 15 days after the
commission’s decision, for good cause shown, apply for the reopening
of a previously closed proceeding. Upon application duly made, the
commission in its diseretion may reopen any matter previously closed
where a decision was rendered upon default of a party affected thereby.
In all cases the commission shall act upon the application for reopen-
ing within 30 days after its decision. If the commission does not act
within 30 days after its decision, the application for reopening shall
be deemed denied.

(t) Withdrawal of the Accusation. The accusation may be with-
drawn at any time prior to the commission’s final decision, either upon
application by the assigned commissioner to the commission, or by the
commission acting on its own initiative.

307. Orders. (a) Contents of Order. An order of the commis-
sion issued after hearing shall set forth the findings of fact of the
commission, its decision and, in its discretion, an opinion containing
the reason for said decision.

(b) Issuance of Orders. If upon all the evidence, the commission
shall find that a respondent has engaged in an unlawful employment
practice, it shall state its findings of fact and shall issue and cause to
be served on such respondent an order requiring such respondent to
cease and desist from such unfair employment practice, and to take
such affirmative action, including (but not limited to) hiring, rein-
statement or upgrading of employees, with or without back pay, or
restoration to membership in any respondent labor organization, as in
the judgment of the commission, will effectuate the purposes of this
act, and including a requirement for report of the manner of com-
pliance. If, upon all of the evidence, the commission shall find that
a respondent has not engaged in any unlawful employment practice, it
shall state its findings of fact and shall similarly issue and file an order
dismissing the accusation and complaint as to such respondent or re-
spondents. The commission may obtain an order of court for the en-
forcement of its orders.

(¢) Filing of Orders. All orders rendered after a hearing shall
be filed at the office of the commission where the complaint was filed
or processed and shall be open to public inspection during regular office
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hours. A copy of its orders shall be delivered in all cases to the At-
torney General, such other public officers as the commission deems
proper, and all parties to the hearing.

(d) Notice of Right to Review. Any order issued by the commis-
sion shall have printed on its face references to Section 11523 of the
Administrative Procedure Act which prescribe the rights of judicial
review of any party to the proceeding to whose position the order is
adverse.

308. Witnesses. (a) Examination of Witnesses. Witnesses at
all hearings shall be examined orally, under oath or affirmation, and
a record of the proceedings shall be made by the commission. The pro-
ceedings at a hearing shall be recorded by a certified duly authorized
stenographic reporter.

(b) Subpoenas. The commission, or any commissioner, may issue
subpoenas either at its own instance or upon written application at the
instance of a party to the proceeding whenever necessary to compel
the attendance of witnesses and the introduction of books, records,
correspondence, documents, papers or any other evidence which relates
to any matter under investigation or in question before the commission
or any member thereof.

(c) Depositions. Any commissioner on his own motion or on the
written application of a party shall, whenever necessary or required in
the course of his investigation or during the hearing and on such
terms and conditions as he may determine, take or cause to be taken
depositions of witnesses residing within or without the State, in the
manner preseribed by law for depositions in civil actions.

(d) Fees. Where a subpoena is issued at the instance of a party
to the proceeding other than the commission or a member thereof, the
cost of service and witness and mileage fees shall be borne by the party
at whose request the subpoena is issued. Such witness and mileage fees
shall be the same as are paid witnesses in the superior court.

309. Record of Proceedings. (a) Record. The record of the
proceedings before the commission shall consist of the complaint and
any amendments thereto, the accusation and any amendments thereto,
the answer and any amendments thereto, notices of hearing, written
applications, motions, orders, stenographic transeript of the record on
the hearing, exhibits, depositions, the final order, and any additional
documents as the commission may direct.

310. Services of Accusations, Orders and Other Processes. (a)
Service of Process. Accusations, answers, orders and other process
and papers of the commission may be served personally, by certified
mail, return receipt requested. The verified return of the individual
serving the same, setting forth the manner of service, shall be proof
of the same, and the return post office receipt when the service is by
certified mail shall be proof of service.
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(b) Service by a Party. Service of papers by a party to the pro-
ceeding shall be made by certified mail, return receipt requested, or in
person. The verified return of the individual serving the same, setting
forth the manner of service, shall be proof of such service. When
service is by certified mail the return post office receipt shall be proof
of service.

(¢) Service Upon Duly Authorized Representative. If a party
appears by duly authorized representative, all papers other than the
accusation, notice of original hearings, and final decisions and orders
may be served, as herein provided, upon such duly authorized repre-
sentative with the same force and effect as though served upon the
party.

311. Certification. (a) The chairman or secretary of the com-
mission, or such other person as may be designated by the commission,
is authorized and empowered to certify all documents or records which
are a part of the files and records of the commission.

312. Advisory Agencies and Conciliation Councils. (a) The
duties, functions and activities of advisory agencies or conciliation
councils shall be consistent with the letter and spirit of the act, the
rules and regulations pursuant thereto, and the policies and rulings of
the commission. The commission has the power to create, appoint, re-
organize or disband said agencies and councils, and to provide each
with its constitution and bylaws, or to approve same.

313. Posting of Act. (a) Every employer, employment agency
and labor union subject to the act, shall post in a eonspicuous place or
places on his premises a notice to be prepared and distributed by the
commission, which shall set forth excerpts of the act and such relevant
information which the commission deems necessary to explain the act.
Such notices may be obtained from the office of the commission.

314. Amendment of Rules. (a) New rules and regulations may
be adopted and any rule may be amended, or rescinded by the
commission at a regular or special meeting, provided that at least
three members are present and notice of the proposed adoption, amend-
ment or rescission has been given to all members of the commission
at least 15 days before the meeting at which action is to be taken, and
provided that the provisions of the Administrative Procedure Act
applicable thereto are followed.

315. Availability of Rules. (a) The rules and regulations of
the commission shall be available to the public at all offices of the com-
mission.

316. Construction of Rules. (a) These rules and regulations
shall be liberally construed to secure a just, speedy, and inexpensive
determination of the issues presented.
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317. Certification of Public Works Contracts. (a) Contracts
Subject to Regulation. All contractors awarded a public works con-
tract in excess of $200,000 shall submit to the Commission, within 60
days of award, a Part A or Part B equal employment opportunity pro-
gram as defined in Section 300 above, for investigation, approval, and
certification.

(b) Certification Fee. All contractor programs submitted shall
be accompanied by fees as set forth below. All payments to be made
directly to State of California, Department of Industrial Relations,
Fair Employment Practice Commission.

(1) Part A or Part B Program Certification Fee _____
1/10 of 1% of the contract bid amount, but not to exceed
$300.00.

(2) Subcontractor Program _-______.__________ No Fee.

(¢) Duration of Program Certification. All contractor certifica-
tions shall expire one year from approval. Upon such expiration, a con-
tractor having uncompleted public works contracts must be recertified
with a fee as set forth above.

History: 1. New sections 317 through 323 filed 11-1-72; effective thirtieth day
thereafter (Register 72, No. 45).

318. Part A Program. Any program qualifying as a Part A
Program shall be approved and certified by the Fair Employment Prac-
tice Commission upon submittal.

319. Part B Program. An Affirmative Action Part B Program
must set forth specific action steps directed at increasing minority man-
power utilization, which steps must be at least as extensive and as
specific as the following:

(a) The contractor shall notify community organizations that the
contractor has employment opportunities available and shall maintain
records of the organizations’ responses.

(b) The contractor shall maintain a file of the names and ad-
dresses of each minority worker referred to him and what action was
taken with respect to each such referred worker, and if the worker
was not employed, the reasons therefor. If such worker was not sent
to the union hiring hall for referral or if such worker was not em-
ployed by the contractor, the contractor’s file shall document this and
the reasons therefor.

(¢) The contractor shall promptly notify the Fair Employment
Practice Commission when the union or unions with whom the con-
tractor has a collective bargaining agreement has not referred to the
contractor a minority worker sent by the contractor or the contractor
has other information that the union referral process has impeded him
in his efforts to meet his goal.

(d) The contractor shall participate in training programs in the
area, especially those funded by the Department of Labor.

(e) The contractor shall disseminate his equal employment oppor-
tunity policy within his own organization by including it in any policy
manual; by publicizing it in company newspapers, annual reports,
ete. ; by conducting staff, employee and union representatives’ meetings
to explain and discuss the policy; by posting of the policy; and by
specific review of the policy with minority employees.
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(f) The contractor shall disseminate his equal employment oppor-
tunity policy externally by informing and discussing it with all recruit-
ment sources; by advertising in news media ; and by notifying and dis-
cussing it with all subcontractors and suppliers.

(g) The contractor shall make specific and constant personal
(both written and oral) recruitment efforts directed at all minority
organizations, schools with minority students, minority recruitment
organizations and minority training organizations, within the con-
tractor’s recruitment area.

(h) The contractor shall make specific efforts to encourage present
minority employees to recruit their friends and relatives.

(i) The contractor shall validate all man specifications, selection
requirements, tests, ete.

(3) The contractor shall make every effort to promote after-school,
summer and vacation employment to minority youth.

(k) The contractor shall develop on-the-job training opportunities
and participate and assist in any association or employer-group train-
ing programs relevant to the contractor’s employee needs consistent
with its obligations under this Part B.

(I) The contractor shall continually 1nventory and evaluate all
minority personnel for promotion opportunities and encourage minority
employees to seek such opportunities.

(m) The contractor shall make sure that seniority practices, job
classifications, etc. do not have a diseriminatory effect.

(n) The contractor shall make certain that all facilities and com-
pany activities are non-segregated.

(0) The contractor shall continually monitor all personnel activ-
ities to ensure that his equal employment opportunity policy is being
carried out.

(p) The contractor shall solicit bids for subcontracts from avail-
able minority subcontractors engaged in the trades covered by these
regulations, including circulation to minority contractor associations.

320. Equal Employment Opportunity Officer. Every contrac-
tor submitting a program for certification shall identify by title and
define the duties and responsibilities of an officer or officers responsible
for employing and having management powers over the Affirmative
Action Equal Employment Opportunity Program initiated by the con-
tractor.

321. Subcontractor Compliance. The contractor shall insert a
clause within all subcontracts in excess of $200,000 requiring those sub-
contractors to prepare and submit an Affirmative Action Equal Em-
ployment Opportunity Program containing the minimum information
and documentation requirements of a Part A or Part B Program to
him. The contractor shall forward all such programs directly to the
Commission.

322. Forms. (a) The contractor may execute and forward a
certification form as set forth within this section in lieu of submitting
the full detailed plans of a Part A and/or Part B Program as required
for certification by the Fair Employment Practice Commission.
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STATE OF CALIFORNIA ConTrACT No,
DIVISION OF FAIR EMPLOYMENT PRACTICES
DEPARTMENT OF INDUSTRIAL RELATIONS PusLic AGENCY

CERTIFICATE OF AFFIRMATIVE ACTION PLAN

PLease CHEck

1. CONTRACTOR CERTIFIES THAT HE IS OPERATING UNDER PROVISIONS
OF A PART A AFFIRMATIVE AcTIiON PROGRAM, A PART A PROGRAM IS DEFINED [::]
AS ANY AFFIRMATIVE ACTION PLAN OR PROGRAM CONTAINING EQUAL EMPLOYMENT
OPPORTUNITY PROVISIONS IMPOSED BY FCDERAL REGULATION OR LAW AND
REQUIRED PURSUANT TO ANY CONTRACT FUNDED IN WHOLE OR IN PART WITH
FEDERAL FUNDS.

2. CONTRACTOR CERTIFIES THAT HE HAS ADOPTED THE MINIMUM
AFFIRMATIVE STEPS AS SET FORTH IN THE PART B PrRoOGRAM, A ParT B
PROGRAM IS DEFINED AS ANY AFFIRMATIVE ACTION PLAN OR PROGRAM [::]
DETERMINED NOT TO BE ELIGIBLE UNDER PART A,

3. CONTRACTOR ATTACHES AN AFFIRMATIVE ACTION PLAN HAVING AT
LCAST THE MINIMUM CONTENTS OF A PART B PROGRAM FOR REVIEW AND [::]

CERTIFICATION BY THE FAIR EMPLOYMENT PRACTICES COMMISSION.

4, EXEMPTION IS REQUESTED FROM SECTION 1420 (D) OF THE LABOR
COoDE FOR RECORD KEEPING PURPOSES,

5. _EquaL EMPLOYMENT OPPORTUNITY OFFICER

A. TiTLE

B. DEFINITION OF DUTIES AND RESPONSIBILITIES,

By

TrLTLE

CONTRACTOR

ConTraCTOR'S License No.

Dave

F-100-35 (rev. 10/72)
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(b) Compliance Reporting Form. The contractor shall submit
a monthly report directly to the Fair Employvment Practice Commission,
substantially in the format set forth below, providing information
enabling the Fair Employment Practice Commission to adequately de-
termine whether the Part A or Part B Program submitted constitutes
a reasonable Equal Employment Opportunity Program. Reports are to
be signed by a responsible official of the company and shall include
the total man-hours worked for each employee level in each designated
trade for the entire reporting period.

gz:zz::y:“;:'?::\::mlM N o MONTHLY MANPOWER UTILIZATION REPORT
DIVISION OF FAIR EMPLOYMENT PRACTICLS
TO: (xune and location of compliance agcncy) FROM: (Nuoe and locution of prime contractor)
1 Name of project as bid 2 Reporting period 3 PROJECT
(BoZ gy 8, a.Contract b. Pereent c.Estimated dutc
Number of work of project
completed conpletion
4 Name of reporting con- |5 © of 6 Trades & 7 __MAN-HOURS OF EMPLOYMENT 8 9 10
Lractor or subcontractor [|eork com- |erafts (list Totul
pleted  [all on Job) Elansi- | a. b, (8 d. o. No. of
lets" fmeallinegre) sme | Chmerckivnns ) BESEUY | SRS AT O
reverse i & cntal man-hrs. ces thas un job
period for this
period
J
H
A
T
J
H
A
T
J
H
A
T
J — —
H —
A
b _
J
H
A
T
J
H
A
ik
J
H
A
iT —
J
H
A e
£ 15 T .
1 company officiul’s signature and title 12 pate signed 13 Telephone No.
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TITLE 8
(Register 72, No. 45—11-4-72)

FAiR EMPLOYMENT PRACTICE COMMISSION

8.13

INSTRUCTION FOR FILING MANPOWER UTILIZATION REPORT

|, REPORTS MUST BE SUBMITTED CACH MONTH BY THE PRIME CONTRACTOR AND EACH SUBCONTRACTOR
HAVING CONTRACTS OF $200,000 ANO OVER, FOR ALL WORK PERFORMED ON THE PROJECT DURING

THE MONTH.

FOR THE CNTIRE REPORTING PERIOD,

COMPLANCE ‘AGENCY o ai is' o o o & »

PRIME CONTRACTOR 44 o o o o o o &

I NAME OF PROJECT & & & o & &
2 SELF-EXPLANATORY
3a. PROVECT. NUMBER| et o, ‘o o o) 'e
38. PERCENT PROJECT COMPLETED .
3c. DATE PROJECT COMPLETED. . .
4, NAME OF COMPANY & & 4 4 4 o
5% % OF PROJLCT WORK COMPLETED
6. DNCE LGOOT O O e O O
i MAN-HOURS OF EMPLOYMENT . .,
CLASSIFICATIONe o ¢ o s o
8. PERCENT OF MINORITY MAN=HOUR
TOTAL MAN=HOURS ¢« o« o o o o
9. ToTAaL NO, OF MINORITY EMPLOY
10, TOTAL NO. OF EMPLOYEES. . .

323. Notification.

SO

THE REPORT FORM MUST BE SUBMITTED TO THE FEPC BY THE 20TH OF THE MONTH.

THE REPORTS ARE TO BL SIGNLD BY A RESPONSIBLE OFFICAL OF THE COMPANY AND SHALL
INCLUDE THE TOTAL MAN-HOURS WORKED FOR EACH EMPLOYEE LEVEL

IN EACH DESIGNATED TRADE

FEPC AND OTHER REVIEW AGENCIES,

ANY CONTRACTOR WHO HAS A CONSTRUCTION
CONTRACT WITH THE U.S., GOVERNMENT OR
APPLICANT (Sec OFCC Recs. 60-1,3).

NAME GIVEN IN THE INVITATION FOR BIDS,

NUMBER ASSIGNED
81DS,

IN THE INVITATION FOR

PERCENT OF TOTAL WORK COMPLETED,

DATE OF ESTIMATED COMPLETION,

THE REPORTING CONTRACTOR OR SUBCONTRACTOR

% PROJECT WORK CONTRACTOR OR SUBCONTRACTOR
HAS COMPLETED,

ALL CRAFTS,

THE TOTAL NUMBER OF KOURS WORKED BY ALL
EMPLOYEES IN EACH CLASSIFICAYION; AND THE
TOTAL NUMBER OF HOURS WORKED BY EACH MINORITY
GROUP (Nccno, SPANISH AMERICAN, AMCRICAN
INDIAN AND ORIEMTAL) IN EACH CLASSIFICATION,

THE LEVEL OF ACCOMPLISHMENT OR STATUS OF THE
WORKER IN THE TrRADE, (J - JOURNEYMAN, H =
HELPER, AP = APPRCNTICE, TR = TRAINEE)

THE PERCENTAGE OF TOTAL MINORITY MAN-HOURS
WORKED OF ALL MAN-HOURS WORKED,

NUMBER OF MINOR1TY CMPLOYCES WORKING ON JOB
DURING RECPORTING FPERIOD,

NUMBER OF ALL £»7LOYEES WORKING ON JOB DURING
REPORTING PERIOD,

The awarding state agency shall notify the

Fair Employment Practice Commission of any public works contract
awarded if the amount of the contract is in excess of $200,000.

N

=)




8.14 INDUSTRIAL RELATIONS TITLE 8
(Register 72, No. 45—11-4-72)
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GUIDE TO LAWFUL AND UNLAWFUL
PRE-EMPLOYMENT INQUIRIES

By Employers, Employment Agencies,
and Labor Qrganizations

Under the California Fair Employment Practice Act

Purpose and Perspective
(See also Supplement, Page 37)

The California Fair Employment Practice Act, like other FEP laws,
provides that no pre-employment inquiries or specifications, direct or
indirect, may be made concerning a job applicant’s race, religious
creed, color, national origin, or ancestry. The Act does not otherwise
limit the right of employers to seek full information about prospec-
tive employees or to establish the job-performance qualifications they
consider essential. Whatever qualifications or standards are set, how-
ever, must be applied equally to all persons.

The California FEP Commission does not regard this limitation on
pre-employment inquiries as a guarantee, of itself, against discrimina-
tory hiring, but as one feature of the law which will help in this direc-
tion. Job application forms and interviews, help-wanted advertising,
and union membership applications are mechanisms which may work
for or against equal employment opportunity. They are regulated in all
FEPC states substantially as set forth in this Guide.

This Guide is the product of extensive study of the law and of the
needs and views of employers, unions, placement agencies, public ad-
ministrators, minority groups, and others affected. In draft form it was
widely disseminated for review and comment, after which certain re-
visions were made.

The following points will help to understand the Guide and to
achieve constructive compliance with Section 1420 of the FEP Act:

® The lists of permitted and prohibited questions herein are tllustra-
tive of those often asked by employers in the past. They do not in-
clude all inquiries which may be lawful or unlawful.

e Unlawful inquiries are those to which the answers—whether or not
so intended—would indicate in certain instances the race, religious
creed, color, national origin, or ancestry of the job seeker.

® Excepf as otherwise provided in the Guide or Act, or through spe-
cific exemption by the Commission, it is a violation of the law to use,
prior to employment, any question or specification herein designated
unlawful, or similar question of the same effect. Exemptions based
on govelnment security regulations or bona fide occupational quali-
fications are covered in the last section of the Guide.




® The Guide pertains only to inquiries, advertisements, ete., directed
to an applicant prior to employment. Once the applicant is on the
payroll the employer may, if he wishes, enter otherwise prohibited
information (e.g. photograph) in the individual’s personnel file,
provided such information is not used for any subsequent discrim-
ination, as in upgrading or layoff. Note that employers who require
proof of applicants’ age or citizenship may not, before employ-
ment, inspect birth certificates, naturalization papers, or other such
documents which indicate country of origin (and often race and
religion) ; but may hire a person subject to his being able to pro-
duce, on or after reporting for work, such proof of age, citizenship,
or other material facts.**

® A number of the unlawful inquiries will be seen to have little or no
bearing on applicants’ race or religion, but do touch, directly or in-
directly, on national origin or ancestry—e.g. U. S. vs. foreign birth
of applicant or his relatives. The law prohibits all such inquiries.

® No prohibited questions or statements may lawfully appear on pre-
employment application or registration forms.

** See Supplement, Page 29.
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EXCEPTIONS BASED ON GOVERNMENT SECURITY REGULATIONS

If any employer wishes an advisory opinion as to whether his firm
or any part thereof is exempt on the basis of applicable security regu-
lations established by the United States or the State of California, he
may submit to the Fair Employment Practice Commission a written re-
quest for such opinion. Such request should include the following :

a. The provision(s) of Section 1420 as to which the advisory opinion
is requested.

b. Explicit designation of the position(s), occupation(s), or groups
of employees concerning which the advisory opinion is requested.

e. The particular inquiries, limitations, specifications, or information
which the employer is required to make or secure in order to com-
ply with said security regulations.

d. A complete statement of grounds, considerations, or reasons why
the exemption is deemed necessary.

e. A written communication by the appropriate representative of the
United States or State of California department or agency respon-
sible for administering the said security regulation explicitly veri-
fying the statements made by the employer in (b), (¢) and (d)
above, and providing a copy of or reference to the applicable se-
curity regulation.

Among pre-employment questions, only those bearing upon national
origin, relatives in foreign countries, or similar matters, should be ex-
cepted under applicable security regulations; pre-employment inquiries
as to race, religious creed, or color should not be made on this basis.

EXCEPTIONS BASED ON BONA FIDE OCCUPATIONAL QUALIFICATIONS

Any employer desiring an exemption under Section 1420 on the basis
of bona fide occupational qualifications which he considers essential to
a particular position or occupation shall file with the Fair Employment
Practice Commission a written petition requesting a ruling permitting
such exemption. The burden of establishing the justification for such
exemption shall rest with the petitioner. Such petition shall include the
following :

a. The provision(s) of Section 1420 from which the exemption is re-
quested.

b. The position(s) or occupation(s) concerning which the exemption
is requested.

c. The occupational qualifications or performance factors on the basis
of which the exemption is requested.

d. A complete statement of any additional grounds on which the ex-

emption is requested, and of all facts or considerations concerning

the petitioner’s employment situation which are relevant to the

requested exemption.




ANY ADVISORY OPINION of the Commission as to exemption on the
basis of government security regulations or ruling of the Commission
as to exemption on the basis of bona fide occupational qualifications
shall constitute a good-faith defense to any charge of violation of that
portion of Section 1420 covered by such opinion or ruling, but only
so long as and to the extent that there has been no misstatement, change,
concealment, or omission of material facts by the petitioning employer.
Any employer holding such opinion or ruling shall (a) promptly notify
the Comm'ssion of any changes which occur in any of the pertinent
security regulations, occupations or plants covered, or the qualifica-
tions, performance factors, or operations relating to such exemption;
(b) make such opinion or ruling available for examination, upon re-
quest, to any applicant or employee in the position, occupation, or
group of employees covered by it, or to any authorized representative
of such applicant or employee.

Supplement (Clarifying Rulings)

* This does not mean that the employer may not ask other names
under which the applicant has worked (for example, a married woman
applicant’s maiden name), if the employer must have such names in
order to check educational or employment records or references.

** Documents such as birth certificates or naturalization papers,
which reveal race and birthplace, and often religion, may not be re-
quired prior to hiring; likewise photographs or other evidence of race,
religion, or national origin. The Commission has ruled that the point
of hire is reached once the employer has decided to hire the applicant
and has so informed him. When this point has been reached, the other-
wise forbidden inquiries may be made. Thus any proof needed to
support claims made by the applicant—e.g. as to U.S. citizenship,
veteran status, age—may be inspected by the employer before the
individual actually goes on the payroll. If the proof is lacking, the
hire need not be consummated. In the case of public agencies which
by law may certify only U.S. citizens for employment, the Commission
has ruled that documents comprising proof of citizenship may be in-
spected at the time that eligible persons are certified by civil service
or personnel authorities to hiring departments.




Among the publications available from FEPC:

PROMOTING EQUAL JOB OPPORTUNITY . . . YOU HAVE THE RIGHT

... FEPC POSTER . . . A TEST FOR EMPLOYERS WHO TEST . . .
FAIR PRACTICES NEWS (bi-monthly)

FAIR EMPLOYMENT PRACTICE COMMISSION

STATE AND NORTHERN CALIFORNIA OFFICE
455 Golden Gate Avenue
P.O. Box 603
San Francisco 94101

SOUTHERN CALIFORNIA OFFICE
322 West First Street
Los Angeles 90012

DISTRICT OFFICES

2550 Mariposa Street, Fresno 93703
1350 Front Street, San Diego 92101
926 J Street, Sacramento 958
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